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N esteemed correspondent sends a communica- 
L tion on libel, based on an article in a Rochester 


newspaper, copying and approving some views of | 


the Michigan newspapers on the subject, reinforced 
by the opinions of the Tribune, Buffalo Express, 
Chicago Nevs, etc. 


matter too seriously, wasting a good deal of ink and 
time in demonstrating what the present wise and 
well settled law of libel is. 
gan newspapers, to the number of seven hundred, 


have formed a conspiracy to boycott every candidate | 


for the legislature who will not pledge himself 
unequivocally to advocate the adoption of amend- 
ments to cover the following requisitions: ‘1. The 
fact of publication shall not in itself create the pre- 
sumption of malice. 2. The word ‘malice’ shall 
be restricted to its plain, common and obvious mean- 
ing, and shall cease to be the cover and ambush of 
legal fictions. 3. Malice, in the sense of a desire 
or design to commit injury, shall be proved or a 
probable ground for its existence established by evi- 
dence, before any question of exemplary damages 
willlie. 4. When ‘malice’ is not proved by the 
plaintiff, no damages other than actual damages 
shall be assessed. 5. The plaintiff shall give secu- 
rity for costs. 6. Whenever a verdict of acquittal 
or a verdict for nominal damages is rendered the 
plaintiff shall pay all costs with attorney fee. 7. No 
action for libel shall be sustained unless the plaintiff 
has first made a demand upon the publisher for a 
correction of the alleged libelous publication. 8. In 
any action for libel only actual damages shall be re- 


covered, providing the publication was due to mis- 


apprehension of the facts, and the publisher, as soon 
as possible after learning of its falsity, makes a full 
and fair correction.” The Chicago News recom- 
mends one other amendment, namely, that damages 


Vor. 38 — No. 1. 


Our correspondent is too long | 
and too mealy-mouthed to suit us, and he takes the | 


It seems that the Michi- | 


should go to the State, and not to the plaintiff in 
civil actions. One would suppose that the news- 
papers were ill used, if he put any faith in their 
complaints, but it is a notorious fact that it is a very 
difficult and unusual thing to get a verdict for more 
than six cents against a newspaper. At this very 
moment we read of an English jockey, accused by 
a newspaper of pulling horses, recovering one far- 
thing damages. The newspapers are not oppressed 
nor is there any danger of their being oppressed. 
They constitute a tremendous and nearly irrespon- 
sible power already, and are calling for more power 
and greater license. It is like the wolves demand- 
| ing to have the lambs muzzled. Society is pretty 
much at the mercy of the zealous young man with 
pencil and pad, who goes about seeking whom he 
| may devour, with an eager desire to get the start of 
| all rivals, and ingratiate himself with his employer, 
| 





and with no discretion, or inquiry, or even care for 
reputations or probabilities. The newspaper ‘ in- 
terviewer,” intrusive, impudent, slangy, reckless, 
lying, is one of the worst pests of modern society. 
The employer too frequently cares for nothing but 
to give ‘‘the news” ahead of the other journals 
and put dollars in his own pocket. The reputation 
of men, and women too, is at the mercy of these 
scavengers, So liberal is the law on the subject of 
privileged statements, and so strict is it in regard to 
the necessity of proof of malice, that under the 
guise of criticism or comment on public men and 
public affairs, the license of the press has become 
almost intolerable. We wonder how any man dares 
run for office in view of the inevitable torrent of 
filth and falsehood and scandal that is sure to be 
discharged upon him. Give security for costs, for- 
sooth! Suppose the man abused is poor and can’t? 
It would be much more just to compel every news- 
paper to give general security not to libel. Of 
course, such a law as these seven hundred crazy ink- 
slingers demand would be unconstitutional, but they 
do not know enough law to know that. Ask for a 
retraction and apology! That is a very ineffectual 
remedy! After a man’s character has been cruelly 
| and indecently assailed in startling head-lines, to 
| put a retraction of three lines in an issue a week or 
| two later, is a weak antidote to the potent poison. 
| A libel will be eagerly copied all over the country 
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in twenty-four hours; the retraction is never or very 
rarely copied; that isn’t ‘‘news.” That sort of 
apology reminds us of one which we heard Mitchell 
Sanford tender to Judge Wm. B. Wright. In sum- 
ming up for the plaintiff in a railroad accident case 
in which the judge was presiding, Sanford talked 
with great power about “ railroad judges sitting in 
railroad cases, with pockets stuffed with free rail- 
road passes.” It was generally supposed that the 
judge was not in the habit of paying fare. The 
judge, who was rather slow of apprehension except 
in regard to law, did not at first take offense, but 
next morning he came into court and at once pro- 
ceeded to rebuke ‘‘ Mitch” for his indecorous re- 
marks. Whereupon “ Mitch” arose, spread out his 
hands deprecatingly, and with his indescribable 
grin, said, ‘‘I take it all back, your honor, I take 
it all back!” The judge leaned back, perfectly 
aghast at his impudence, and that was the end of 
it. The jury gave the usual verdict —as much as 
the law would let them, ‘‘ Take it all back!” that 
is what these impudent newspaper libeliers propose 
to do about it, and what is all that worth? Prove 
malice! how is it ever possible for anybody to prove 
actual maliciousness ‘‘in the sense of a desire or 
design to commit injury ?” No more is it possible 
than in many a case of murder. Our correspondent 
very reasonably says: ‘‘To hold that when a man 
commits a crime he shall not be presumed to intend 
all which his act implies, strikes at the very root of 
justice, and is an absurdity so glaring as to shock all 
reason.” What would the seven hundred scribes 
say to a law that when a man kills an editor he shall 
not be convicted untila desire or design to hurt him 
shall be affirmatively proved? The offender must 
be judged by his act, and such is the wise pre- 
sumption of the law. Pay ‘ attorney fee!” mean- 
ing counsel fee probably. This is like compelling 
St. Lawrence’s executors to pay for the gridiron on 
which he was roasted. So powerless is the private 
citizen against the press that we are inclined to be- 
lieve that an unretracted libel on him or one who is 
near to him, will go far toward justifying the south- 
ern method of taking the law into his own hands, 
and demonstrating that if the pen is mightier than 
the sword, it is not so mighty as a stout cowhide. 
The latter proved the only efficient remedy against 
the founder of the great New York libelous press 
fifty years ago, and it may prove so again, especially 
if the seven hundred Michiganders bulldoze the po- 
litical candidates effectually. The abuse which the 
newspapers so plentifully heap on one another do 
not salve the smart of citizens who have no news- 
paper behind them. Now what we have written 
is not intended to apply to high-minded journalists, 
of whom there are many. Such do not need any 
such law as the seven hundred clamor for. The T7ib- 
une does not need it. No decent newspaper was ever 
oppressed by black-mailing libel suits. A law can- 
not be enacted for scrupulous newspapers alone. 
The law proposed would make a numerous class of 
newspapers perfectly reckless, and they would break 
the small restraint that now exists. We would ten- 








der to the gatherers and disseminators of ‘‘ news," 
the motto of Davy Crockett — ‘‘ Be sure you're 
right, then go ahead.” In regard to damages we 
fully agree with our correspondent when he says: 
“So long as libel is not merely a wrong but a crime, 
newspapers are not justified in asking that with ref- 
erence to exemplary damages libel shall differ from 
all other wrongs and crimes solely for their benefit 
and advantage.” 


Dr. T. D. Crothers, of Hartford, Conn., sends us 
a paper on the case of Otto, who was hanged for 
murder of his wife at Buffalo, 1884. The defense 
was insanity, and the pretext for the crime was a 
delusion that his wife was unfaithful. The ances- 


‘try of the prisoner was marked by insanity, and he 


appears to have been half crazy, partly by inherit- 
ance and poor living, and partly from hard drink- 
ing for twenty years. Dr. Crothers, who was called 
to examine him in jail pending his sentence, gives 
an ex parte and ingenious array of the circumstances 
going to show that he was insane and the victim of 
delusion, but he has nothing to say of the recog- 
nized legal test, the prisoner’s ability to discrimi- 
nate between right and wrong. Although he does 
not say so, it is quite probable that he does not be- 
lieve in the justice of this test. But in one place 
he lets out an expression made by the prisoner just 
after the murder which shows that he did know 
right from wrong — he ‘talked of getting into a 
‘bad job.’” There is nothing in this array of the 
case which shows that the prisoner was any thing 
more than a victim of a bad temper and strong 
drink. Two physicians examined him in jail pend- 
ing sentence, and pronounced him sane and sham- 
ming insanity. Dr. Crothers pronounces him ‘“‘an- 
other victim of medical non-expertness and judicial 
incompetency,” and compares his case to that of 
the Salem witches. This is as logical as the mod- 
ern physician usually is when he gets this ‘‘ bee in 
his bonnet” of struggling to save a drunken, bad- 
tempered, ignorant fellow from the gallows on the 
plea of insanity. For ourselves, we are growing to 
believe that when a man commits a murder under 
the influence of strong drink, especially as the re- 
sult of a long course of dissipation, even though he 
may be crazy from drink at the time, the best thing 
for society is to put an end to his dangerous 
life. Not if he becomes insane through the visita- 
tion of God, but only when he becomes insane 
through the indulgence of his own vicious passions, 
If he wants to do so, the doctor may set us down as 
an adherent to what he describes as ‘‘ the medieval 
theory that inebriety is ever and always moral de- 
pravity and controllable wickedness,” and that this 
is not ‘‘ mistaking insanity for wickedness.” There 
is always a time in the lives of most men when they 
know it is wrong to kill, and if they lose this sense 
through a voluntary yielding to this vile appetite 
for strong drink, let them be judged as responsible. 
And if necessary let it be made a criminal offense 
to sell strong drink to one habitually. Society has 
a right to take care of itself regardless of the appe- 
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who sell the hellish potion. 


——__.___—— 
NOTES OF CASES. 


N Press Co. v. Stewart, Pennsylvania Supreme 
Court, April 9, 1888, the publication claimed 

to be libelous appeared in an issue of defendant's 
daily paper, and was as follows: ‘‘ A School for 
Reporters. How Col. Stewart Proposes to Manu- 
facture City Editors. On the north-east corner 
of Thirteenth and Market streets there is a build- 
ing. On the third story of the building there is lo- 
cated the office of the ‘School of Clerks, Salesmen 
and Reporters.’ A green and innocent Press re- 
porter, with a bucketful of trade dollars, (in his 
mind’s eye) climbed up three flights of stairs yes- 
terday afternoon to have a talk with the proprietor 
of the ‘school..? Col. Stewart, the principal, was 
seated in a6 x 8 ante-room north of the school. 
He was not particularly enthusiastic over the 
prospect of the ‘school’s’ prosperity, or the vis- 
itor’s chances of becoming a bloated million- 
aire. ‘Are you a short-hand writer?’ was the 
first question he asked. ‘No, sir,’ replied the vis- 
itor. ‘Do you wish to become a salesman?’ ‘No, 
sir’ ‘Are you after a position as amanuensis in a 
mercantile house?’ ‘No; I would like to be a re- 
porter.’ ‘ Weill,’ said Col. Stewart, as he tugged at 
his beard, ‘the school is intended as a place where 


persons can learn short-hand, type-writing, and 
phono-scribbling.’‘ But,’ ventured the visitor, ‘can 
not a man become a reporter without understand- 


ing short-hand? Is that a requisite?’ ‘For ser- 
mons and speeches it is,’ was the reply. ‘The class 
of reporters you refer to are known as city editors; 
they are all gentlemen of high education and are 
generally graduates of colleges. Newspapers are 
besieged constantly by applicants for such posi- 
tions. These men are not reporters; they are city 
editors; there are about three dozen of them in the 
city.’ ‘Oh!’ said the reporter. ‘ Yes,’ continued 
Col. Stewart, ‘it requires a vast amount of expe- 
rience to become a city editor. You must be well 
educated and have a general knowledge of—’ ‘Sup- 
pose,’ interrupted the green reporter, ‘that a re- 
porter is sent to a fire in a large pretzel establish- 
ment, must he—’ ‘ Certainly,’ responded Col. Stew- 
art, ‘of course he must. It requires men of classi- 
cal education. We do not pretend to instruct ap- 
plicants for such positions, The school teaches 
short-hand and type-writing and phono-scribbling, 
but a change is to be made here shortly. I would 
advise you to consult with Mr. Kerr, who will take 
charge in a few days. Mr. Kerr has an office on 
Walnut street. He is twenty-four years of age 
He will tell—’ ‘Ta, ta,’ said the applicant. ‘So 
long,’ responded Col. Stewart. ‘If you want to 
learn any of the branches —, $20 a quarter, — good- 
bye!’” The court charged that the jury might in- 
fer malice from the article in question. The court 
said: ‘‘ We had occasion in Briggs v. Garrett, 111 





Penn. St. 404, to discuss at some length the question 
of privileged communications. I do not propose to 
go over the same ground again. It is sufficient to 
refer to the conclusions arrived at in that case. It 
was there said that ‘a communication to be privi- 
leged must be made upon a proper occasion, from a 
proper motive, and must be based upon reasonable 
or proper cause. When so made in good faith, the 
law does not imply malice from the communication 
itself, asin the ordinary case of libel. Actual mal- 
ice must be proved before there can be a recovery. 
And whether a communication be privileged or not 
is a question for the court, not the jury.’ And 
tested by this rule, we are of opinion that the arti- 
cle in question is privileged, not absolutely, but in 
a qualified sense; in that sense however which 
makes it the duty of the court to instruct the jury 
that it is privileged, and that because of such privi- 
lege, no presumption, etc., of malice arises from the 
mere fact of publication, but malice must be proved 
as a fact in the cause before the plaintiff can re- 
cover. If we are asked why this article is so privi- 
leged, I answer, because it was proper for public 
information. This plaintiff was holding himself 
out to the world as a teacher and guide of youth. 
He was seeking to attract them to his place by 
signs, placards, and advertisements, some of them, 
at least, of an extraordinary nature. This gave him 
a quasi public character. Whether he was a proper 
person to instruct the young, and whether his school 
was a proper place for them to receive instruction, 
were matters of importance to the public, and the 
Press was in the strict line of its duty when it 
sought such information and gave it to the public; 
and if that information tended to show that the 
plaintiff was a charlatan and his system an impos- 
ture, the more need that the public, and especially 
parents and guardians, should be informed of it. 
Aside from this, we do not regard the article as a 
libel. At most, it is a harmless bit of pleasantry in 
which the reporter has succeeded in making himself 
somewhat ridiculous. The matter has been very 
much magnified, and an importance attached to it 
which it does not deserve. An actionable libel can- 
not be created out of nothing.” 


In Teachout v. Des Moines Broad-Gauge St. Ry. Co., 
Iowa Supreme Court, May 17, 1888, it was held that 
a city ordinance, which confers upon a company 
power to construct street-car lines, and provides that 
‘¢such tracks shall be operated with animal power 
only,” and that the city shall not, until after thirty 
years, ‘confer upon any person or corporation any 
privileges which will impair or destroy the rights and 
privileges herein granted,” does not preclude the city 
from granting another company the right to operate 
lines by other means than animal power, as electricity. 
The court said: ‘‘It seems to us, keeping in mind 
the fundamental rule that corporations are invested 
with such powers only as are expressly conferred 
upon them, and such other powers as are necessary 
to carry out those expressly granted, there is little 
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room for discussion or debate as to the powers con- 
ferred upon the Narrow-Gauge Company by this or- 
dinance. It has the exclusive right to operate its 
railways by animal power; and it has no more right 
to interpdse objections to the building and opera- 
tion of other street railroads, to be operated by 
other power, than if no grant of power has ever 
been made to it. * 4 * It is strenuously 
contended that the granting of the right to op- 
erate other street cars will necessarily impair the 
rights of the Narrow-Gauge Company by diminish- 
ing its revenue, which is derived from the carriage 
of passengers. Perhaps this argument is sufficiently 
answered by the thought, that when, the city made 
the contract, based upon this ordinance, the parties 
thereto were dealing with the known, and not with 
the unknown. It may well be questioned whether 
the city had any power to contract that no other 
means of public travel should be allowed upon the 
streets of the city except by cars drawn by horses 
for the period of thirty years. If so, the establish- 
ment of hack lines or omnibus lines, or other means 
of public conveyance, would impair the revenue of 
the Narrow-Gauge Company, and thus impair its 
rights under this ordinance, Its right is to operate 
a horse-railroad. It is entitled to the exclusive right 
to do so, and to use all improvements that may be 
made thereto; but to nothing more. The city can- 
not impair that right; but it does not follow that it 
may not authorize other means of street travel. It 
did not undertake to confer upon the company the 
right to carry all the passengers who might desire 
to travel by public conveyance upon the streets; and 
it did not, by the ordinance, contract that new and 
improved and undiscovered methods of travel might 
not be adopted as the public wants might demand. 
This ordinance and contract were made by the city 
in behalf of the public, and it should not be so 
construed as to fetter and prevent the right to use 
new methods and appliances, the result of the in- 
ventive genius of the age, or to apply the discovery 
and application of the latent powers of nature to 
the use of man. As well might the chartered owner 
of a rope-ferry have insisted, years ago, that his ex- 
clusive right to that method of transportation pre- 
vented the right to charter a ferry propelled by 
steam when that element of nature was discovered 
as a propelling power. As sustaining these views, 
see Gas-light Co. v. City of Saginaw, 28 Fed. Rep, 
529; Railway Co. v. Tramway Co., 30 id. 824; Bridge 
v. Hbboken Co., 1 Wall. 116.” 


In Packwood v. Cutting Packing Co., California 
Supreme Court, May 19, 1888, the court said: ‘‘ The 
first question is whether there was any warranty. 
The defendant relies upon section 1768 of the Civil 
Code, which is as follows: Sec. 1768. ‘One who 
agrees to sell merchandise not then in existence 
thereby warrants that it shall be sound and mer- 
chantable at the place of production contemplated 
by the parties, and as nearly so at the place of de- 
livery as can be secured by reasonable care.’ The 





plaintiff contends in the first place that apricots are 
not ‘merchandise.’ A walk through the markets 
would probably convince him that he is mistaken. 
It is said however that such fruit comes under the 
head of ‘produce.’ Very likely it does. But we 
think the word ‘ merchandise’ is used in the above 
section in a larger sense, and covers all kinds of 
personal property which is ordinarily bought and 
sold in the market. Whether it covers more than 
that need not be decided in this case. This point 
of plaintiff is not unlike saying that a promissory 
note between farmers is not a negotiable instrument 
because such an instrument is a creation of the law 
between ‘merchants. ’” 


In Chapman v. Withers, 20 Q. B. Div. 824, a 
horse was sold, warranted quiet to ride, but to be 
returned on the second day after the sale if not cor- 
responding to warranty, and if not so returned no 
action to be maintainable for a breach. The horse 
fell while being ridden, and was so injured that 
he could not safely be returned on the second day, 
but plaintiff notified the seller on that day that he 
was not as warranted and unfit to travel. Jedd, the 
non-return was no bar to an action on the warranty. 
Lord Coleridge said: ‘‘It became useless, and a 
mere mass of flesh and bones. To send back the 
carcass reduced to that state would have been futile. 
The learned counsel could hardly have contended 
that if the horse had been killed outright by the 
accident the dead body must nevertheless have been 
returned.” That defendant could not say, “ Let 
the galled jade wince, my withers are unwrung.” 





CRIMINAL LAW — CONSPIRACY — BOYCOT- 
TING. 





VIRGINIA SUPREME COURT OF APPEALS, MAY 24, 1888. 


Crump v. COMMONWEALTH. 
A conspiracy to boycott is criminal. 


Rufus A. Ayers, attorney-general, and Wm. L. Roy- 
all, for Commonwealth. 


C. V. Meredith and George D. Wise, for defendants. 


HIS is awrit of error to a judgment of the Hustings 
Court of the city of Richmond, rendered on the 23d 
day of May, 1887. 

FAUNTLEROY, J. The plaintiff in error,W. F. Crump, 
was on the 28th day of September, 1886, indicted for a 
criminal conspiracy by a grand jury impanelled in the 
said court. The indictment was against the said Crump 
and others—his co-conspirators; and it contained two 
counts. A general demurrer was filed to the indict- 
ment, and to each count thereof, which was sustained 
as to the second count, but was overruled as to the 
first count, which charges that ‘‘there is, and for 
more than twelve months last past there has been, in 
the city of Richmond a certain trades-union or asso- 
ciation, called and known as Richmond Typographical 
Union, No. 90; that there is in said city and has been 
for more than twelve months last past a mercattile 
firm or partnership composed of G. H. Baughman, E. 
A. Baughman and C. C. Baughman, who do business 
under the firm name and style of Baughman Brothers 














> | i i ee i 











THE ALBANY LAW JOURNAL. 5 

















as printers and stationers; that there is in the said 
city and has been for more than twelve months last 
past another trades-union or labor association called 
the Knights of Labor; that the said partnership of 
Baughman Brothers have a lawful right to follow and 
pursue their said business as printers and stationers 
without being molested or interfered with by any one 
so long as they peaceably pursue the same according 
to the jaws of the land; that the trades-union or asso- 
ciation called Richmond Typographical Union, No. 90, 
rs composed of about one hundred members, most of 
whom are to the grand jurors unknown; that the said 
trades-union or labor association called the Knights of 
Labor is composed of several thousand members, 
most of whom are to the grand jurors unknown; that 
Joseph M. Shelton, G. Waddy Wilde and W. F. Crump 
are members of said trades-union or association called 
Richmond Typographical Union, No. 90, and W. H. 
Mullen, James A. Healy, J. M. Lewis, Perry Jones 
and J. H. Schonberger are members of said trades- 
union or labor association called Knights of Labor; 
that within twelve months last past—to-wit, on the 
4th day of February, 1886, and on many days there- 
after—the said G. Waddy Wilde, Joseph M. Shelton 
and W. F. Crump, together with all the other mem- 
bers of the said trades-union or association called 
Richmond Typographical Union, No. 90, and W. H. 
Mullen, James A. Healy, J. M. Lewis, Perry Jones 
and J. H. Schonberger, together with all the other 
members of the said trades-union or labor association 
called the Knights of Labor, who are to the grand 
jurors unknown, with force and arms, at the said city, 
and within the jurisdiction of the said Hustings Court, 
well knowing the facts hereinbefore averred, did:un- 
lawfully, maliciously, wickedly and corruptly, know- 
ingly and intentionally combine, conspire and confed- 
erate together to injure, ruin, break up and destroy 
the said G. H. Baughman, E. A. Baughman and C. U. 
Baughman, trading as Baughman Brothers, in their 
said business as printers and stationers as aforesaid, 
by unlawfully, wickedly, maliciously and corruptly, 
knowingly and intentionally making threats to agreat 
number of persons—to-wit, to H. J. Meyers, a mem- 
ber of a mercantile firm in said city, trading as Slater, 
Myers & Co., which firm is composed of William L. 
Slater, Herman J. Myers and John 8. Wade; to Wil- 
liam F. Seymore, a member of a mercantile firm in 
said city, trading as J. H. Griffith & Co., which firm is 
composed of J. H. Griffith & Co., and William F. Sey- 
more; to Luke Harvey, a member of a mercantile firm 
in said city, trading as Ellison & Harvey, which firm is 
composed of William Ellison, Luke Harvey and Fred. 
L. Swift; to G. A Lathrop, a member of a mercantile 
firm in said city, trading as G. A. Lathrop & Co., 
which firm is composed of the said G. A. Latbrop and 
to many other persons to the grand jurors unknown 
—all of whom had theretofore been regular customers 
of the said firm of Baughman Brothers—that if they, 
the said H. J. Myers, W. F. Seymore, Luke Harvey, 
G. A. Lathrop, or their said mercantile firms as above 
named, or other persons to the grand jurors unknown, 
thereafter bought anything from the said firm of 
Baughman Brothers, or employed the said Baughman 
Brothers in their said business as_ printers, 
they, the said Wilde, Shelton, Crump and all the 
members of the said trades-union or association called 
Richmond Typographical Union, No. 90, and they, the 
said Mullen, Jones, Lewis, Healy and Schonberger, 
and all the other members of the said trades-union or 
labor association called the Knights of Labor, would 
do all in their power to break up andedestroy the 
business of thesaid H. J. Myers, W. F. Seymore, Luke 
Harvey, G. A. Lathrop, and their said mercantile 
firms as above named, and many other persons to the 
grand jurors unkuown, who had theretofore been cus- 











tomers of the said Baughman Brothers, and by and 
through said threats they, the said Crump, Wilde, 
Shelton, Mullen, Lewis, Healy, Jones and Schonber- 
ger, and all the other members of the said trades- 
union or association called Richmond Typographical 
Union, No. 90, and all the other members of the said 
trades-union or labor association called the Knights 
of Lubor, did, then and there, by reason of said 
threats, drive off, hinder, deter and prevent the said 
H. J. Myers, W. F. Seymore, Luke Harvey, G. A. 
Lathrop and their said mercantile firms as above 
named and many other persons to the grand jurors 
unknown, who had theretofore been customers of the 
said Baughman Brothers, from buying any thing from 
or from dealing with in any way, or from employing 
as printers the said firm or partnership of G. H. 
Baughman, E. A. Baughman and C. C. Baughman, 
doing business as Baughman Brothers as aforesaid; 
and they did then and there, by their said unlawful, 
malicious, wicked and corrupt threats, and by their 
said unlawful acts as hereiubefore set foith, do a seri- 
ous injury to the business of the said Baughman 
Brothers, against the peace and dignity of the Com- 
monwealth of Virginia.” 

The defendant, W. F. Crump, thereupon pleaded 
not guilty; and electing to be tried separately, he 
was so tried, and the jury, on the 13th day of May, 
1887, found him guilty by their verdict and fined him 
$5, which verdict the court, upon motion of the de- 
fendant, refused to set aside and grant a new trial, 
but approved the said verdict and entered up the 
judgment here complained of. 

Upon the trial the defendant excepted to the rulings 
of the cvurt, giving the instruction asked for by the 
Commonwealth, and refusing to give the instructions 
asked for by him, and he also excepted to the over- 
ruling by the court of his motion to set aside the ver- 
dict and grant to him a new trial. 

The first error assigned is the action of the court in 
overruling the demurrer to the first count of the in- 
dictment. It is objected that the indictment does not 
charge a conspiracy to doany unlawful act, and does 
not particularly state the means to be used by the 
conspirators to break up and destroy the business of 
Baughman Brothers, and show that the means to be 
used were unlawful. The objection cannot be sustained ; 
it is wholly groundless and gratuitous, as is plainly 
manifest by the first count in the indictment (which 
we have purposely set out in full), to which the de- 
fendant pleaded, and upon which the issue was made 
up and tried, and under which the defendant was 
found guilty. It charges directly that the defendant 
and others ‘‘ did unlawfully and maliciously, wickedly 
and corruptly, knowingly and intentionally combine, 
conspire and confederate together to injure, ruin, 
break up and destroy Baughman Brothers in their 
business as printers and stationers;"’ and that they did 
this by unlawfully, wickedly, maliciously, knowingly, 
intentionally and corruptly making threats to a great 
number of persons mentioned and others unknown to 
the grand jurors, all of whom had been and were at 
the time regular customers and patrons of the said 
Baughman Brothers; andthattbey did then and 
there, by their said unlawful, malicious, wicked and 
corrupt threats, and by their said unlawful acts, as 
hereinbefore set forth, do a serious injury to the busi- 
ness of the said Baughman Brothers, and a still 
greater injury to the peace, dignity and good name of 
the Commonwealth of Virginia, to the evil example of 
all her people. 

This specially and exactly charges a criminal con- 
spiracy unprovoked, wanton and unlawful, both as to 
the end aimed at and the means used to accomplish it. 
It charges a combination of this defendant and his 
co conspirators to ruin, break up and destroy the busi- 
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ness of Baughman Brothers; and it charges the 
means used and the success of the unlawful endeavor 
operated upon the peaceful and honest industries of 
the customers and patrons of Baughman Brothers. 

A conspiracy or combination to injure a person in 
his trade or occupation is indictable. In the case of 
Rex v. Eccles, 1 Leach, 274, several persons were in- 
dicted for conspiring to impoverish a tailor and to pre- 
vent him by indirect means from carrying on his 
trade. They were convicted, and upon a motion in 
arrest of judgment it was objected (as in this case) 
that the indictment ought to have stated the acts that 
were committed to impoverish the tailor and prevent 
him from carrying on his trade in order that the de- 
fendants might thereby have had notice of the particu- 
lar charges they were called upon to answer. But 
Lord Mansfield, without hearing the prosecution, said: 
“The conspiracy and object of it are both stated in 
the indictment, but it is contended that the means by 
which the intended mischief was effected ought also 
to have been particularly set forth, as in the case of 
Rex vy. Sterling ; but this is certainly not necessary, 
for the offense does not consist in doing the acts by 
which the mischief is effected—for they may be per- 
fectly indifferent—but in conspiring with a view to 
effect the intended mischief by any means. The ille- 
gal combination is the gist of the offense.” Buller, 
J., said: ‘*‘The indictment states ‘that the de- 
fendants, intending, unlawfully and by indirect means, 
to impoverish the prosecutor, unlawfully did conspire, 
etc." But nothing need to have been stated about the 
means, for the means are matter of evidence, to prove 
the charge and not the crime itself. The indictment 
therefore rather states too much than too little.” This 
case was under consideration in the recent case of 
Mogul Steamship Company v. McGregor, Gow & Co., 
15 Q. B. Div. 476, decided in 1885, when Lord Cole- 
ridge, C. J., said of the case: “* It seems to both of us 
to be within the principle of an old case decided by 
Lord Mansfield, the King v. Eccles, 1 Leach, 200, 274, 
276, * * * and so far as I know, the case itself is 
as good law now as when Lord Mansfield enunciated 
it, and could be upheld at the present day. It seems 
to me also to be within the principle neatly stated by 
Tindal, C. J., in the Queen v. O’ Connell, 11 Clark and 
F. 334, as to what is evidence necessary to make out 
conspiracy; and also of the opinion of Lord Fitz- 
gerald in the case of Regina v. Parnell. The Times of 
January 25-26, 1881. If the judgment of the learned 
judge is correct—and I do not mean to intimate the 
slightest doubt as to its correctness—that a conspiracy 
to do the thing which has been called by the name of 
boycotting is unlawful and an indictable’offense; and 
if so, then a thing for which an action will lie, an ac- 
tion may well lie for that which is complained of 
bere.”’ ‘A combination is a conspiracy in law, when- 
ever the act to be done has a necessary tendency to 
prejudice the public or to oppress individuals by un- 
justly subjecting them to the power of the confeder- 
ates and giving effect to the purposes of the latter, 
whether of extortion or mischief.” Wharton’s Crim. 
Law, vol. 3, § 23, 22 (6th ed.). In section 2304 of same 
writer it is said the unlawful purpose may be ‘‘ some 
object of the confederation which it would be unlaw- 
ful for them to attain either singly, or which, if lawful 
singly, it would be dangerous to the public to be at- 
tained by the combination of individual means.’’ See 
3 Greenl. Ev., § 90. In the case of Reg. v. Druitt, 10 
Cox C.C., Baron Bramwell said: ‘ The liberty of 
a man’s mind and will, to say how he should bestow 
himself and his means, his talents and his industry, 
was as much a subject of the law's protection as was 
that of his body,’’ and “if any set of men agree among 
themselves to coerce that liberty of mind and thought 
by combination and restraint they would be guilty of 








a criminal offense—namely, that of conspiring against 
the liberty of mind and freedom of will of those to- 
wards whom they conducted themselves. He was re- 
ferring to coercion and compulsion, something that 
was unpleasant and annoying to the mind operated 
upon, and he laid it down as clear and undoubted law 
that if two or more persons agreed that they would by 
such means co-operate together against that liberty, 
they would be guilty of an indictable offense. The 
public had an interest in the way in which a person 
disposes of his industry and his capital; and if two or 
more persons conspired, by threats, intimidation or 
molestation to deter or influence him in the way he 
should employ his industry, his talents or his capital, 
they would be guilty of a criminal offense. This was 
the common law of the land,”’ etc. 

In the case of State v. Donaldson, 32 N. J. L. 157, it 
was held to be ‘‘an indictable conspiracy for several 
employees to combine and notify their employer that 
unless he discharged certain enumerated persons they 
will in a body quit his employment.” In his opinion 
in that case Chief Justice Beasley said: ‘‘ There are a 
number of cases in which neither the purpose in- 
tended to be accomplished nor the means designed to 
be used were criminal, which have been regarded to 
be criminal,’’ quoting State v. Norton, 3 Zab. 44; and 
citing Rex v. Lord Gray, 3 Hargrave’s State Trials, 
519; Rex v. Sir Francis Deleval, 3 Burr. 1434, he says: 
“These are all cases, it will be noticed, in which the 
act which formed the foundation of the indictment 
would not in law have constituted a crime, if such act 
had been done by an individual, the combination be- 
ing alone the quality of the transaction which made 
them respectively indictable.” ‘‘The purpose de- 
signed to be accomplished becomes punitive, as a pub- 
lic offense, solely from the fact of the existence of a 
confederacy to effect such offense.’’ ‘‘ The doctrine of 
criminal conspiracy rests upon the obvious proposi- 
tion that the power of many for mischief against the 
one isso great the State should protect the one. 
Therefore the general principle on which the crime of 
conspiracy is founded is this, that the confederacy of 
several persons to effect any injurious object creates 
such a new and additional power to cause injury as 
requires criminal restraint, although none would be 
necessary were the same thing proposed or even at- 
tempted to be done by persons singly.’’ ‘‘ Now that 
many acts which, if done by an individual, are not in- 
dictable, are punished criminally when done in pur- 
suance of a conspiracy among numbers, is too well 
settled to admit of controversy. In many cases an 
agreement to doacertain thing has been considered as 
the subject of an indictment for conspiracy, though 
the same act, if done separately by each individual, 
without any agreement among themselves, would not 
have been illegal.’’ State v. Rowley, 12 Conn. 112-13; 
Reg. v. Duffield, 5 Cox C. C. 432; State v. Crowley, 41 
Wis. 271. 

The next error assigned is the action of the court in 
giving the instruction asked for by the Common- 
wealth, as follows: ‘If the jury believe from the evi- 
dence that the defendant Crump entered into an 
agreement with one or more of the defendants 
whereby they undertook to coerce the firm of Baugh- 
man Brothers to discharge from their employment, 
against the will of the said firm, certain persons then 
in their employment and to take into their employ- 
ment certain other persons that the said Baughman 
Brothers did not wish to take into their employment, 
then they are instructed that said agreement was un- 
lawful; and if they believe further from the evidence 
that in pursuance and tocarry out said agreement, 
he, the defendant, threatened any of the customers of 
the said Baughman Brothers they (the said persons 
making said agreement) would injure the business of 
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such customers by intimidating their customers and 
making them afraid to continue their patronage of 
the customers of the said Baughman Brothers, then 
they must find the defendant guilty.’’ The instruc- 
tion plainly and correctly expounds the law against 
unlawful combination and guilty conspiracy to inter- 
fere with, molest, break up and ruin the legitimate, 
licensed-business of peaceable, useful, industrious and 
honest citizens, and to accomplish this end by the 
threat and intimidation of doing “all in their power”’ 
of the conspirators to “break up and destroy the 
business” of all the existing or future customers of 
Baughman Brothers, who should thereafter buy “ any 
thing from the said firm of Baughman Brothers, or 
employed them, the said Baughman Brothers, in their 
said business as printers.’’ And the instruction, so 
far from being a mere declaration of abstract law, is a 
direct and proper application of the law to the case 
put in the indictment and made by the evidence. It 
is next to impracticable to extend this opinion by re- 
citing the evidence in detail further than we shall do 
when we come to consider the error assigned upon the 
admissibility and sufficiency of the evidence in the 
record to justify the verdict. 

The instructions which were asked for by the de- 
fendant and refused by the court were properly re- 
fused, as they did not correctly expound the law, and 
were unwarranted by the evidence. And more than 
the defect of having no predication in the evidence, 
they utterly and adroitly ignore the facts proved—of 
the evil intent of the defendant and his confederates 
to do a wanton, causeless injury and ruin, to compel 
and coerce Baughman Brothers to give up the control 
and conduct of their own long-established, useful and 
independent business to the absolute dictation and 
control of a combination of the defendant and others, 
styling themselves ‘* Richmond Typographical Union, 
No. 90,’’ and to do this by the obtrusion, terrorism, ex- 
communication and obloquy of the “boycott’’ against 
Baughman Brothers and all their customers in Rich- 
mond, Lynchburgh, and throughout Virginia and 
North Carolina ad infinilum, tillthey force the con- 
quest and submission of all resistance to their de- 
mands and self-constituted management. A reign of 
terror, which if not checked and punished in the be- 
ginning by the law will speedily and inevitably run 
into violence, anarchy, and mob-tyranny. 

We come now to the main question involved in this 
appeal, whether the evidence set forth in this record 
presents a conspiracy at common law. The determi- 
nation of this question is indeed the object sought, as 
we not only infer from the paltry fine of $5 imposed 
by the verdict, but by the intimation in argument by 
the able and accomplished counsel for the defendant. 
ls boycotting as resorted to and practiced by the con- 
spirators in this case, allowable under the laws of Vir- 
ginia? 

For alegal definition or explanation of the meaning 
and practical meaning of the cabalistic word, as well 
as for a pertinent exposition of the law applicable to 
the facts of this case, we refer to the admirable opinion 
of Judge Wellford of the Circuit Court of the[City of 
Richmond, in the case of Baughman Brothers v. Askew, 
195 Va. L. J. (April), and also to the decision of the Su- 
preme Court of Connecticut in the case of State v. Glid- 
den, 55 Conn. 76. In that case the court says: ‘* We may 
gather some idea of its (boycotting) real meaning 
however by a reference to the circumstances in which 
the word originated. These circumstances are thus 
narrated by Mr. Justice McCarthy, an Irish gentle- 
man of learning and ability, who will be recognized as 
good authority: ‘Captain Boycott was an Englishman 
—an agent for Lord Earne, and a farmer at Lough 
Mark, inthe wild and beautiful district of Conne- 
mara. In his capacity as agent he had served notice 





upon Lord Earne’s tenants, and the tenantry sud- 
denly retaliated, etc. His life appeared to be in dan- 
ger. He had to claim police protection. * * * To 
prevent civil war the authorities had to send a force of 
soldiers and police to Lough Mark, and Captain Boy- 
cott’s harvest was brought in and his potatoes dug by 
the armed Ulster laborers, guarded always by the lit- 
tle army.’” The court proceeded to say: “If this isa 
correct picture, the thing we call a boycott originally 
signified violence, if not murder. * * * But even 
here, if it means, as some high in the confidence of the 
trades-union assert, absolute ruin to the business of 
the person boycotted unless he yields, then it is crim- 
nal.’’ The essential idea of boycotting, whether in 
Ireland or the United States, is a confederation, gen- 
erally secret, of many persons, whose intent is to in- 
jure another by preventing any and all persons from 
doing business with him, through fear of incurring 
the displeasure, persecution and vengeance of the con- 
spirators. 

In the case of State v. Donaldson, 32 N. J. L. 151, 
Chief Justice Beasley, in delivering the opinion of the 
court, said: ‘‘ It appears to me that it is not to be de- 
nied that the alleged aim of this combination was un- 
lawful—the effort was to dictate to this employer whom 
he should discharge from his employ. This was an 
unwarrantable interference with the conduct of his 
business,” etc. If the manufacturer can be compelled 
in this way to discharge two or more hands, he can by 
similar means be coerced to retain such workmen as 
the conspirators may choose to designate. So his 
customers may be proscribed, and his business in other 
respects controlled. I cannot regard such a course of 
conduct as lawful.” 

Chief Justice Shaw, in the case of Com. v. Hunt, 4 
Mete. 111, says: ‘*The law is not to be hoodwinked 
by colorable pretenses—it looks at truth and reality 
through whatever disguises it may assume. It is said 
that neither threats nor intimidations were used, but 
no man can fail to see that there may be threats, and 
there may be intimidations, and there may be molest- 
ing, and there may be obstructing (which the jury are 
quite satisfied have taken place from all the evidence 
in the case), without there being any express words 
used by which aman should show any violent threats 
toward another, or any express intimidation.” ‘An 
intention to create alarm in the mind of a manufac- 
turer, and so to force his assent to an alteration in the 
mode of carrying on his business, is a violation of 
law.”’ Regina v. Rowland, 5 Cox C. C. 486, 462-63; 
Doolittle v. Schanbucher, 20 Cent. L. J. 229. 

Upon the trial of boycotters in New York, Judge 
Barrett said: ‘‘The men who walk up and down in 
front of a man’s shop may be guilty of intimidation, 
though they never raise a finger or utter a word. Their 
attitude may nevertheless be that of a menace. They 
may intimidate by their numbers, their pleadings, 
their methods, their circulars and their devices.”’ 

It matters little what are the means adopted by com- 
binations formed to intimidate employers or to coerce 
other journeymen if the design or the effect of them 
is to interfere with the rights or to control the free 
action of uthers. No one has aright to be hedged in 
and protected from competition in business; but he 
has a right to be free from wanton, malicious and in- 
solent interference, disturbance or annoyance. Every 
man has the right to work for whom he pleases, and 
for any price he can obtain; and he has the right to 
deal with and associate with whom he chooses, or to 
let severely alone, arbitrarily and contemptuously, if 
he will, anybody and everybody upon earth; but this 
freedom of uncontrolled and unchallenged self-will 
does not give or imply a right, either by himself or in 
combination with others, to disturb, injure or obstruct 
another, either directly or indirectly, in his lawful 
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business or occupation, or in his peace and security of 
life. Every attempt by force, threat or intimidation 
to deter or control an employer in the determination 
of whom he will employ or what wages he will pay is 
an act of wrong and oppression; and any and every 
combination for sucha purpose is an unlawful con- 
spiracy. The law will protect the victim and punish 
the movers of any such combination. In law the of- 
fense is the combination for the purpose, and no overt 
act is necessary to constitute it. State v. Wilson, 30 
Conn. 507; State v. Donaldson, supra; Walker v. Cro- 
nin, 107 Mass. 564; Carow v. Rutherford, 106 id. 10-15; 
Master Stevedores’ Ass’n v. Walsh, 2 Daly, 12; Walsby 
v. Auley, 3L. T. Rep. (N. S. 666; Reg. v. Duffield, 5 
Cox C. C. 482; Parker v. Griswold, 17 Conn. 302; 
Springhead Spinning Co. v. Riley, L. R., 6 Eq. Cas. 551; 
Gilbert v. Mickle, 4 Sand. 381. 

A wanton, unprovoked interference by a combina- 
tion of many with the business of another, for the 
purpose of constraining that other to discharge faith- 
fuland long-tried servants, or to employ whom he 
does not wish or will to employ—an interference in- 
tended to produce, and likely to produce, annoyance 
and loss to that business—will be restrained and pun- 
ished by the criminal law, as oppressive to the indi- 
vidual, injurious to the prosperity of the community, 
and subversive of the peace and good order of society. 

The recent case of State v. Glidden, already referred 
to, decided by the Supreme Court of Connecticut, is 
both in principle and features, ide::tical with the case 
under review. The Carrington Publishing Company 
had in their employ a number of printers known as 
“non-union men” or “rats.” The Typographical 
Union, the Knights of Labor, the Trades’ Council, the 
Cigarmakers’ Union, and other affiliated secret or- 
ganizations, waited upon the company and demanded 
that their office be made a union office within twenty- 
four hours. Upon the refusal of the company to make 
their office a union office a boycott was instituted 
against them, which though not openly published, as 
in this case, was fully proved. Thecourt, in its opin- 
ion, said: “If the defendants have the right which 
they claim, then all business enterprises are alike sub- 
ject to their dictation. No one is safe in engaging in 
business, for no one knows whether is business affairs 
are to be directed by intelligence or ignorance; 
whether law and justice will protect the business, or 
brute force, regardless of law, will control it; for it 
must be remembered that the exercise of the power, 
if conceded, will by no means be confited to the mat- 
ter of employing help. Upon the same principle, and 
for the same reasons, the right to determine what 
business others shall engage in, when and where it 
shall be carried on, etc., will be demanded, and must 
be conceded. The principle, if it once obtains a foot- 
hold, is aggressive, and is not easily checked. It 
thrives ou what it feeds on, and is insatiate in its de- 
mands. More requires more. If alarge body of ir- 
responsible men demand and receive power outside of 
law, over and above law, it is not to be expected that 
they will be satisfied with a moderate and reasonable 
use of it. All history proves that abuses and excesses 
are inevitable. The exercise of irresponsible power by 
men, like the taste of human blood by tigers, creates 
an unappeasable appetite for more.”’ ‘Confidence is 
the corner-stone of all business—confidence that the 
government, through its courts, will be able to pro- 
tect their rights; but if their rights (of business men) 
are such only as a secret, irresponsible organization is 
willing to give, where is that confidence which is es- 
sential to the prosperity of thecountry?”’ ‘‘The end 
would be anarchy, pure and simple, and the subver- 
sion not only of all business, but also of law and the 
government itself."’ ‘“‘They (defendants) had a right 
to request the Carrington Publishing Company to dis- 








charge its workmen and employ themselves, and to 
use all proper argument in support of their request; 
but they had no right tosay, ‘ You shall do this or we 
will ruin your business.’ Much less had they a right 
to ruin its business. The fact that it is designed as a 
means to ah end, and that end, in itself considered, is 
a lawful one, does not divest the transaction of its 
criminality.” 

The defendant lays great stress upon the case of 
Stale v. Hunt, 4 Mete. 111, as authority to sustain the 
legality of boycotting; but there is an obvious dis- 
tinction between that case and that of this defendant. 
That was a clubor combination of journeymen boot- 
makers simply to better their own condition, and it 
had no aim or means of aggression upon the business 
or rights of others; they simply had regulations for 
themselves, and did not combine or operate for a re- 
sult mischievous, meddlesome and oppressive toward 
others. But evenin that case the court, after sup- 
posing the case of a combination for the ultimate and 
laudible object of reducing by mere competition the 
price of bread to themselves and their neighbors, said: 
“The legality of such an association will therefore de- 
pend upon the means to be used for its accomplish- 
ment. If itis to be carried into effect by fair and 
honorable means it is, to say the least, innocent; if 
by falsehood or force, it may be stamped with the 
character of comspiracy.” Force may be operated 
either physically or mechanically, or it may be coer- 
cion by fear, threat or intimation of loss, injury, oblo- 
quy or suffering. 

The evidence in this case shows that while Baugh- 
man Brothers were engaged in their ‘lawful business 
as Stationers and printers, the plaintiff in error and 
the other member of the Richmond Typographical 
Union No. 90, conspired to compel Baughman Broth- 
ers to make their office a union office, and to compel 
them not to employ any printer who did not belong 
tothe said union. That upon the” refusal of Baugh- 
man Brothers to make their office (for business) a 
union office, the plaintiff in error and others, compos- 
ing the said Richmond Typographical Union No. 90, 
conspired and determined to boycott the said firm of 
Baughman Brothers as they had threatened to do; 
and sent circulars to a great many of the customers of 
the said firm, informing them that they had, ‘‘ with 
the aid of the Knights of Labor and all the trades or- 
ganizations in this city (Richmond), boycotted the es- 
tublishment of Messrs. Baughman Brothers;” and 
formally notifying the said customers that the names 
of all persons who should persist in trading, patroniz- 
ing ordealing with Baughman Brothers, after being 
notified of the boycott, would be published weekly in 
the Labor Herald as a black-list, who in their turn 
would be boycotted until they agreed to withdraw 
their patronage from Baughman Brothers; and ac- 
cordingly the employees of Baughman Brothers were 
mercilessly hounded, by publication after publication, 
for months, in the Labor Herald (which was the 
boasted engine of the boycotting conspirators), 
whereby it was attempted to excite public feeling 
against them, and prevent them from obtaining even 
board and shelter; and the names of the customers 
and patrons of the said firm were published in the said 
sheet under the standing head of ‘* Black-List.’’ 

The length of this opinion will preclude the men- 
tion of even a tithe of these incendiary publications, 
week after week, for months; but not only Baughman 
Brothers and their employees and their customers, 
but the hotels, boarding-houses, public schools, rail- 
roads and steamboats conducting the business travel 
and transportation of the city, were listed and pub- 
lished under the obloquy and denunciation of the 
** Black-List.’’ One or two specimens will suffice: 

‘* Boycott Baughman Brothers and all who patron- 
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ize them.”” ‘‘Watch out for Baughman Brothers’ 
‘rats,’ and find out where they board. It is dangerous 
for honest men to board in the same house with these 
creatures. They are so mean that the air becomes 
contaminated in which they breathe.” 

‘Boycott Baughman Brothers every day in the 
week.” ‘‘ Boycott Baughman Brothers because they 
are enemies of honest labor.’”’ ‘ Boycott Baughman 
Brothers’ customers wherever you meet them. ‘The 
Lynchburg boys will begin to play their hand on Messrs. 
Baughman’s boycotted goods in a short time. The bat- 
tle will not be fought in Richmond only, but in all 
Virginia and North Carolina will be raised the cry, 
‘Away with the goods of this tyrannical firm.’”’ ‘Let 
our friends remember it is the patronage of the Chesa- 
peake & Ohio, Richmond, Fredericksburg & Potomac, 
Richmond & Danville, and Richmond & Allegheny 
railroads that is keeping Baughman Brothers up.” 
“We are sorry to see the Exchange Hotel on the black- 
list. There will be two thousand strangers in this 
city in October, none of whom will patronize a hotel 
or boarding house whose name appears on that list.” 
“The boycott on Baughman Brothers is working so 
good that aman cannot buy a single bristol-board 
from the ‘rat’ firm without having his name put upon 
the black-list.”’ ‘*‘The old ‘rat’ establishment is 
about tocave in. Letit fall with a crash that will be 
a warning toall enemies of labor in the future.” 

It was proved that the conspirators declared their 
set purpose and persistent effort to crush Baughman 
Brothers; that the minions of the boycott committee 
dogged the firm in all their transactions; followed 
their delivery wagon; secured the names of their pa- 
trons, and used every means short of actual physical 
force tocompel them to cease dealing with Baughman 
Brothers, thereby causing them to lose from 150 to 200 
customers and $10,000 of net profit. The acts alleged 
and proved in this case are unlawful, and incompati- 
ble with the prosperity, peace and civilization of the 
country; and if they can be perpetrated with impur- 
ity by combinations of irresponsible cabals or cliques, 
there will be the end of government and of society 
itself. Freedom, individual and associated, is the 
boon and the boasted policy and peculium of our 
country; but it is liberty regulated by law; and the 
motto of the law is, “Sic were tuo, ut alienwn non 
ledas.”” 

The plaintiff in error was properly convicted, and 
the judgment of the Hustings Court complained of is 
affirmed. 
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FRAUD — FALSE REPRESENTATIONS — LIA- 
BILITY OF DIRECTORS. 


TEXAS SUPREME COURT, MARCH 20, 1888. 


SEALE Vv. BAKER. 

The directors of a bank are personally liable, at the suit of a 
depositor induced to place money in an insolvent bank 
solely by the false representations of its solvency, made 
by them, whether such representations are made with 
the intent to defraud or not, where the directors, by 
the use of ordinary care, might have known that such 
representations were false. 


(| OMMISSIONERS’ decision. 
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Weems, R. Brewster and 8. K. MeIlhenny. 

Baker, Botts & Baker, for appellees F. A. Rice and 
W. B. Botts. 
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ACKER, J. The court below sustained general de- 
murrers to the petition and dismissed the suit, from 
which judgment this appeal is taken. It now de- 
volves on us to determine whether or not, on the case 
stated in the petition, appellant is entitled to recover. 
It is alleged in the petition that on the 19th day of 
December, 1885, and for one year preceding that date, 
appellees were directors of the banking corporation 
“The City Bank of Houston,” actively directing and 
controlling its affairs and the conduct of its said busi- 
ness, and represented themselves and were generally 
and publicly known as such, and well knew and ought 
to have known, and by the use of ordinary care, such 
as it was their duty to have exercised, might have 
known all and singular the particulars and condition 
of said corporation in respect to the matters herein- 
after mentioned, at the time when they severally 
transpired and took place. That during the period 
aforesaid the said defendants, who were all well and 
publicly known as possessed of remarkable business 
capacity, carried on the business of said bank, and 
held it out to the public as of undoubted financial 
ability and deserving of public confidence, and daily 
and continuously caused to be published, by their au- 
thority and direction, in the interest and behalf of 
said bank, advertisements in the Houston Daily Post, 
a daily newspaper and journal of general and wide 
circulation throughout the State of Texas and else- 
where, published in said city of Houston; and in the 
city directory of the city of Houston, a printed book 
of reference in general public use; and upon conspicu- 
ous sign-boards kept and exposed to the public at and 
near the door of the place of business of said bank; 
and upon printed letter-heads, upon and with which 
the business correspondence of aaid bank was con- 
ducted, and so generally circulated among all persons, 
including this plaintiff, having any transactions or cor- 
respondence with said bank, advertisements, state- 
ments and representations to the effect and in sub- 
stance that the said bank had a capital of $500,000, 
was in sound financial condition, fully solvent, and 
wholly reliable and well deserving of public trust and 
confidence. That in truth and in fact the said adver- 
tisements, statements and representations, so caused 
to be published by said defendants, were, at the time 
they were severally 80 published, wholly false and un- 
true, and the said bank ut the same time did not have 
a capital of $500,000, and was not in sound financial 
condition, nor solvent, nor reliable, nor in any man- 
ner or wise deserving of public trust and confidence; 
but on the contrary, had long before lost all of its 
capital and a greater portion of its funds and assets 
which had come into its hands from its creditors, de- 
positors and customers, and was and long had been 
hopelessly and irretrievably insolvent; for several 
years its current expenses had exceeded its earnings; 
it affairs had been and continued thereafter growing 
daily worse; it had been and then was and thereafter 
continued doing business upon a wholly fictitious 
credit; and from and after September 20, 1885, if not 
before that time, all reasonable hope and prospect of 
retrieving its solvency was utterly gone, and it was a 
mere question of a very short time when the true con- 
dition of said bank would necessarily become notori- 
ous, and it would be compelled to suspend business, 
to the great loss of its creditors and customers, and in 
the exercise of good faith and justice to the public its 
business should have been suspended and wound up 
long before the 8th day of December, 1885. That plain- 
tiff read and believed said advertisements, statements 
and representations; and relying thereon and induced 
thereby, and not otherwise, he did, on the 8th day of 
December, 1885, place in said bank for collection, and 
to be placed to his credit, a draft for $2,500, which was 
collected by said bank, and the proceeds placed to his 
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credit therein as a customer of said bank. That on the 
19th day of December said bank closed its doors, and 
suspended business in a wholly insolvent condition, 
whereby plaintiff has sustained damage. It is also 


. alleged that said ‘false advertisements, statements 


and representations were caused to be published by 
said defendants with intent to deceive, and they did 
deceive the public and plaintiff as to the true condi- 
tion of said bank, and to induce the public and plain- 
tiff to confide in and extend credit to and make de- 
posits in said bank.’’ It is further alleged that said 
advertisements, statements and representations were 
published as aforesaid in pursuance of a common de- 
sign on the part of said defendants, in which they all 
joined, to give said bank a fictitious credit, wholly un- 
warranted in fact, and to induce thereby the public 
and this plaintiff to extend credit to and to make and 
to keep deposits in said bank, and that from and after 
the 20th day of September, 1885, the said defendants 
had no hope, in reason or fact, of restoring said bank 
to solvency, or of in any wise improving its condition; 
and its further continuance in business was by them 
designed and effected merely for the purpose of en- 
abling certain of said directors to save themselves in 
respect of transactions with said bank upon which 
they claimed said bank was liable, directly or indi- 
directly, to them, and this at the expense and sacrifice 
of such persons as migat happen to have funds in said 
bank when such design should be accomplished; and 
all the deposits received and credits contracted by said 
bank from the said 20th day of September, 1885, until 
its suspension, were received and contracted without 
any prospect of making good or paying such liabilities, 
except partially only, and in so far as they might hap- 
pen to be withdrawn and demanded in current trans- 
actions before the purpose aforesaid of continuing 
said business should be accomplished. That the trans- 
actions aforesaid, which were designed to be protected 
and secured by the further continuance of the busi- 
ness of said bank, consisted of pretended loans of 
money and accommodation paper by the said William 
R. Baker and Robert Brewster and 8S. K. MecIlhenny, 
and by the Mecllihenny Company, a corporation 
whereof the said S. K. McIlhenny was and still is the 
president, manager and principal stockholder. 

For the purpose of promoting conciseness and sim- 
plicity we formulate the questions involved in this 
appeal as follows: (1) Are the directors of a banking 
corporation personally liable, at the suit of an indi- 
vidual depositor, for damages sustained by reason of 
the insolvency of the corporation, when the depositor 
is induced to place money in the hands of the corpora- 
tion solely by representations of solvency made to the 
general public by the directors, who ought to have 
known, and by the use of ordinary care, such as it was 
their duty to have exercised, might have known that 
such representations were false? (2) Are such direc- 
tors so liable to such depositor wheu such false repre- 
sentations are knowingly made with intent to defraud 
the public generally? (3) Are such directors so liable 
when such false representations are made in pursu- 
ance of a fraudulent combination and common design 
upon their part to give to the corporation a fictitious 
credit, that the business might be continued for the 
purpose of enabling such directors to collect certain 
pretended loans claimed to have been made by them 
to the corporation? If either of these questions is an- 
swered in the affirmative, it follows that the court 
erred in sustaining the demurrers, and the judgment 
must be reversed. After a more than ordinarily care- 
ful investigation, we ‘conclude that each and all of 
them must be answered affirmativety, which dispenses 
with the necessity fora separate discussion of each; 
for, if the appellees are liable under the circumstances 
stated in the first, a fortiori they are liable under the 





circumstances stated in the second and third of these 
questions. 

Directors of banking corporations occupy one of the 
most important and responsible of all business rela- 
tions to the general public. By accepting the posi- 
tion, and holding themselves out to the public as such, 
they assume that they will supervise and give direc- 
tion to the affairs of the corporation, and impliedly 
contract with those who deal with it that its affairs 
shall be condueted with prudence and good faith. 
They have important duties to perform toward its 
creditors, customers and stockholders, all of whom 
have the right to expect that these duties will be per- 
formed with diligence and fidelity, and that the capi- 
tal of the corporation will thus be protected agaiust 
misappropriation and diversion from the legitimate 
purposes of the corporation. Customers are invited 
to business relations, and are induced to accept and 
act upon such invitation by the representations that 
the institution is solvent and owas a certain amount 
of capital, and that this capital is under the supervis- 
ion and,control of certain directors. It is the duty of 
directors to know the condition of the corporation 
whose‘affairs they voluntarily assume to control, and 
they are presumed to know that which it is their duty 
to know, and which they have the means of knowing. 
If the representations are false, but relied and acted 
on by a customer to his damage, to hold that in such 
case the directors who made such false representations 
are not liable because they were ignorant of the falsity 
of the representations would be to award a premium 
for negligence in the performance of important and 
almost sacred duties voluntarily assumed, and to 
license fraud and deception of the most flagrant and 
pernicious character. It isa familiar principle of law 
that an action for damages lies against a party for 
making false and fraudulent representations whereby 
another is induced to do an act from which he sus- 
tains damage. If the representations are untrue, it is 
immaterial that they may have been made without 
fraudulent intent, and it is sufficient that they were 
made’to the general public if the appellant was in- 
dnced thereby to deposit money in the bank. We 
think it can make no difference as to the liability of 
appellees that they made the representations as direc- 
tors of the corporation. 

We proceed now to notice some of the authorities 
which we think support our conclusions. 

Bigelow, in his work on Estoppel, 538, after review- 
ing many authorities, states the rule as follows: ‘‘ In 
accordance with the principles in these cases, it is 
held that directors of corporations, being bound to 
know the proceedings of the body, cannot escape the 
effect of representations made by them concerning the 
acts of the corporation, by the allegation of igno- 
rance.”’ 

In Field Corp., 83 170-174, inclusive, it is said: 
‘“* Where the directors of an insurance company had 
fraudulently caused false statements to be officially 
made as to the condition of the company, it was held 
that they were personally liable to a party who had 
suffered damage thereby. The directors are generally 
only bound in the management of the affairs of the 
corporation to use reasonable diligence and prudence 
—that is, to such diligence and prudence as men usu- 
ally exercise in the management of their own affairs 
of a similar nature; and if they act in good faith, they 
are not personally responsible to stockholders for a 
loss that may be sustained thereby. But a director 
may be liable in damages for his fraudulent act. And 
it has been held that a director is personally responsi- 
ble, not only for fraud and willful neglect, but also for 
his negligence, especially gross negligence. It will be 
apparent from what has been said that the relation 
not only of principal and agent exists between the 
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corporation and the directors, but also the relation of 
trustee and cesiui que trust exists between them and 
the stockholders and creditors. Accordingly they 
have no right to enter into or participate in any com- 
bination the object of which is to divest the company 
of its property and obtain it for themselves to the 
prejudice of members or creditors. Nor are they én- 
titled to any share of capital stock or any dividends of 
profits, until its creditors are paid. This doctrine 
would of course be applicable in all cases of fraudu- 
lent or wrongful disposition of the corporate funds or 
property by directors; foras agents and trustees of the 
corporation, as well as the stockholders and creditors, 
they would be bound to perform their duties and ad- 
minister the trust in good faith. The fiduciary char- 
acter of directors referred to is such that the law will 
not permit them to manage the affairs of the corpora- 
tion for their personal and private advantage when 
their duty would require them to work for and use 
reasonable efforts for the general interest {of the cor- 
poration and its stockholders and creditors. The con- 
fidence thus reposed in them cannot be thus abused 
with impunity, and they cannot use their position te 
promote their own interest, in respect to any thing 
thus intrusted to them to the prejudice of creditors or 
other members.” 

In Morse Banks, 131, et seq., it is said: *‘ Whatever 
knowledge a director has or ought to have officially, 
he has or will be conclusively presumed at law to have 
asa private individual. Thus a director is affected 
with notice of the condition and transactions of the 
bank. If the bank is insolvent, orif it offers him for 
purchase notes which could only be legally sold by au- 
thority of a directorial vote which has not been given, 
he is affected with knowledge of the insolvency and of 
the illegality of the notes.’’ Lyman v. Bank, 12 How. 
225. The same author, p. 133, says: ‘“‘If bank direc- 
tors do not manage the affairs and business of the 
bank according to the directions of the charter and in 
good faith, they will be liable to make good all losses 
which their misconduct may inflict upon either stock- 
holders or creditors, or both. They may be held to 
account to an injured party in a court of chancery, or 
they or any one of their number who shared in the 
wrong doing may be sued at law for damages.”’ 

In 3 Suth. Dam.587, 588, it issaid: “If the person mak- 
ing the representations which are material, and which 
he intends should influence another, knows them to 
be false, the case is clear. Some question has been 
raised whether positive representations, made without 
knowledge, and believed to be true by the party mak- 
ing them, will sustainan action for damages in the 
nature of deceit. But the doctrine which seems sup- 
ported by the great weight of authority is, that if a 
person states as of his own knowledge material facts 
which are susceptible of knowledge to one who relies 
and acts upon them as true, it is no defense to an ac- 
tion for deceit that the person making them believed 
them to be true. The falsity and fraud consist in rep- 
resenting that he knows the facts to be true of his own 
knowledge when he has not such knowledge. It is 
not necessary that the false representations be made 
to deceive the plaintiff in particular.’’ 

In 3 Wait Act. & Def. 436, it is said: “It has been 
laid down as settled law thatifa party makes repre- 
sentations in such a manner as to import a knowledge 
in him of facts, while in fact he has no knowledge of 
the facts, and the representations are made with the 
intent that another shall rely on them, and these rep- 
resentations turn out to be false, it is as much afraud 
as if the party making them knew them to be untrue.” 
See also Kerr Fraud & M. 111, 324, 325. 

In Gillet v. Phillips, 13 N. Y. 117, it is said: “By 
accepting the office of director he assumed a duty to 
the stockholders and creditors of the bank to inform 





himself of what would appear by an inspection of the 
books of the institution of which he was one of the 
ostensible managers; and he cannot urge a want of 
notice arising from a neglect of duty.” 

The case of Morse v. Swils, decided by the Supreme 
Court of New York, and reported in 19 How. Pr. 286, 
was an action by a stockholder against the directors 
of a bank to recover of them personally damages fora 
false statement published concerning the affairs of 
the bank, by which the plaintiff was induced to pur- 
chase stock of the bank. Gould, J., delivering the 
opinion of the court, says: ‘‘I think the tendency of 
all the later decisions in this country and in England 
is in favor of extending the liability of every one who 
makes a public representation which he knows to be 
false, and upon faith in which any one has been led 
into a business transaction whereby he suffers dam- 
age. I do not understand that it is at all necessary to 
the right of action that the representation should have 
been intended for the party sustaining the loss, or in 
any way addressed to him. If it be made openly and 
publicly, so that it might well come to his ears, and 
he acts upon it, the party making it shall answer to 
him for his damages. He shall not beat liberty to sow 
falsehood broadcast without being responsible for the 
loss it causes. The falsehood may have been made 
for one purpose and published for that; but being 
published, the public, or any individual of the public, 
has'the right to believe it. It must have been the in- 
tention of the persons publishing it that it should be 
believed. And if believing it, any one of the public 
acts on that belief, the makers and publishers of the 
falsehoods are to be held liable for the consequences 
they have caused.”’ See authorities cited in note at 
end of this decision on page 288. 

The case of Society v. Underwood, 9 Bush, 617, was 
an action against the directors of a bank to recover to 
them personally damages for loss of deposits wrong- 
fully converted, and it was there said: ‘* The question 
here presented is whether the directors, who had 
knowledge of these alleged wrongful sales, can be held 
to answer personally for the deposits so ccnverted. 
Appellees insist that they cannot be so held because 
of want of privity between the depositors and them- 
selves. They concede that for gross negligence or mis- 
management upon their part, resultiug in loss to the 
bank, they may be held to account to it; but urge that 
inasmuch as their undertaking was to the corpora- 
tion, they can be proceeded against by it alone, and 
that appellants must look to the bank, and not to 
them. This position is plausible, but it cannot, in our 
opinion, be maintained. Bank directors are not mere 
agents, like cashiers, tellets and clerks. They are 
trustees for the stockholders, and as to their dealings 
with the bank, they not only act for it and inits name, 
but in a qualified sense are the bank itself. It is the 
duty of the board to exercise a general supervision 
over the affairs of the bank, and to direct and control 
the action of its subordinate officers in all important 
transactions. The community have aright to assume 
that the directory does its duty, and to hold them 
personally liable for neglecting it. Their contract is 
not alone with the bank. They invite the public to 
deal with the corporation, and when any one accepts 
their invitation, he has the right toexpect reasonable 
diligence and good faith at their hands; and if they 
fail in either, they violate a duty they owe, not only 
to the stockholders, but to the creditors and patrons 
of the corporation.’’ 

The case of Bartholomew v. Bentley, 15 Ohio, 666, 
wus a suit by an individual creditor of an insolvent 
bank against the officers of the bank to make them 
personally liable for losses sustained by the plaintiff 
by reason of his relying and acting upon false repre- 
sentations made by the defendants. It is there said: 
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“It may be regarded as a well-settled principle that 
for every fraud or deceit which results in consequen- 
tial damage to a party he may maintain a special ac- 
tion in the case. The principle is one of natural jus- 
tice long recognized in the law. And it matters not, 
so far as the right of action is concerned, whether the 
means of accomplishing the deception |be complex or 
simple, a deep-laid scheme to swindle or a direct false- 
hood, a combined effort of a number of associates, or 
the sole effort of a solitary individual, provided the 
deception be effected, and the damage complained of 
be the consequence of the deception. A valid act of 
incorporation, or an invalid or pretended right to ex- 
ercise corporate franchises, is alike powerless to se- 
cure the guilty from the consequences of their fraudu- 
lent conduct, when it has been knowingly resorted to 
asthe mere means of chicane and imposition, and 
used to facilitate the work of deception and injury. 
Were it otherwise, it would be a reproach to the law. 
If the defendants, with design to defraud the public 
generally, have knowingly combined together, and 
held forth false and deceptive colors, and done acts 
which were wrong, and have thereby injured the 
plaintiff, they must make him whole by responding to 
the full extent of that injury, and they cannot place 
between him and justice, with any success, the char- 
ter of the bank, whether it be valid or void, forfeited, 
or in case. * * * Nor is it material that there 
should have been an intention to defraud the plaintiff 
in particular. If there was a general design to defraud 
all such as could be defrauded by taking their paper 
issues, it is sufficient, and the plaintiff may maintain 
his suit if he has taken the paper and suffers from the 
fraud. It is first said that to allow billholders who 
have been defrauded to sue the members of the com- 
pany individually at law will produce endless litiga- 
tion; and when applied, the remedy cannot do equal 
justice to all the creditors or to the members of the 
company. It may be that numerous suits will be 
prosecuted. * * * And yet the doctrine that be- 
cause they have cheated many they are safer than they 
would be if only one man had suffered, does not at- 
tainin courts of justice. Again it is said the fund 
sought is a trust fund,and a bill in chancery is the 
proper remedy. There would be much propriety in 
the position were it in point of fact true that a party 
who has been defrauded by the act of another who 
has no redress save out ofafund composed solely of 
the proceeds of the imposition. In that case strict 
equity might require that all those whose injuries had 
been the source of the fund should share equitably in 
it. But the rule that a person sustaining damage by 
fraudulent acts of another can only look toa particu- 
lar fund of the wrong-does for redress never existed 
any where.”’ 

The cases of Cross v. Sackett and Ward v. Sackett, 2 
Bosw. 645, were actions brought by purchasers of 
stock of a corporation to recover a director’s money 
paid for the stock, upon the ground of false represen- 
tations made by the directors, in a prospectus and 
other advertisements, as to the value of the stock. In 
these cases it was held that the actions could be main- 
tained, and that “there isno wrong or fraud which 
the directors of a joint-stock company, incorporated 
or otherwise, can commit, which cannot be redressed 
by appropriate and adequate remedies.” 

The case of Cazeaux v. Mali, 25 Barb. 578, was an 
action brought by a stockholder of a corporation 
against the officials and directors tu recover of them 
personally the loss sustained by plaintiff by deprecia- 
tion in the value of stock, caused by the fraudulent 
issue of stock beyond the authorized amount. It was 
there held that the action was properly brought by the 
plaintiff in his own name, without joining the other 
stockholders; the injury to each stockholder being 
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separate and distinct from that sustained by the others, 
and that the action was well brought against the de. 
fendants. 

The case of Morgan v. Skiddy, 62 N. Y. 325, was an 
action brought by a purchaser of stock of a corpora- 
tien against the dirictors personally to recover the 
money paid for the stock, upon the ground that plain- 
tiff had been induced to purchase the stock by false 
statements made in a prospectus issued by the defend- 
ants. It was said: “If the plaintiff purchased the 
stock relying upon the truth of the prospectus, he has 
aright of action for deceit against the persons, who 
with knowledge of the fraud and with intent to de- 
ceive, put it in circulation. The representation was 
made to each person comprehended within the class 
of persous who were designed to be injured by the 
prospectus, and when a prospectus of this character 
has been issued, no other relation between the parties 
need be shown except that created by the fraudu- 
lent and wrongful act of defendants in issuing or cir- 
culating the prospectus, and the resulting injury to 
the plaintiff. {tis hardly necessary to say that a di- 
rector ofacompany who knowingly issues or sanc- 
tions the circulation of a false prospectus, containing 
untrue statements of material facts, the natural ten- 
dency of which is to mislead and deceive the commu- 
nity, and to induce the public to purchase its stock, is 
responsible to those who are injured thereby. Mere 
exaggerated statements of the prospects of a new en- 
terprise will not subject those who make them to lia- 
bility ; but no material misstatement or concealment 
of any material fact ought to be permitted. The di- 
rectors of a company are supposed to know the facts 
touching its condition and property, and their state- 
ments in respect to its officers naturally attract pub- 
lic confidence. If they fraudulently unite in an at- 
tempt to deceive the public, and by false statements 
of facts to give credit and currency to its stock, it is 
but simply justice that they shall answer to those 
who have been deluded into giving confidence to 
them.”’ 

The case of Shea v. Mabry, 1 Lea, 319, was an action 
by a judgment creditor of a corporation against the 
directors to recover the amount of the judgment, 
upon the ground that the directors had misapplied or 
converted the assets of the company. It was there 
held that “‘ directors of corporations are not mere fig- 
ure-heads. They are trustees for the company, for 
the stockholders, and for the creditors. The must not 
only use good faith, but also care, attention and cir- 
cumspection in the affairs of the company, and par- 
ticularly in the safe-keeping and disbursement of 
funds committed to their custody and control. They 
must see that the funds are appropriated, as intended, 
to the purposes of the trust; and if they misappro- 
priate them, or allow others to divert them from these 
purposes, they mustanswer for it individually. Ig- 
norance will not excuse when they have the means of 
knowledge.’’ 

The case of Delano v. Case, decided by the appel- 
late court of Illinois, and reported in the Bankers’ 
Magazine for March, 1886, page 686, was an action bya 
general depositor against directors of a bank for per- 
mitting it to be held out to the public as solvent when 
in fact it was at the time insolvent. It was there 
held that the directors were individually liable to the 
depositor. The judgment of the appellate court was 
affirmed by the Supreme Court in June, 1887. 12 N. E. 
Rep. 676. 

The case of Edgington v. Fitzmaurice, decided by 
the Court of Appeal of England in March, 1885, and 
published inthe Central Law Journal of January 22, 
1886, page 81, was an action by a purchaser of deben- 
tures of a corporation against the directors to recover 
of them personally damages for false representations 
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made in the prospectus inviting subscriptions for the 
debentures. It is there said: ‘‘This is what is called 
an action of deceit; the plaintiff alleging that 
statements were made by thedefendants which were 
untrue, and that he had acted on the faith of these 
statements so as to incur damage for which the de- 
fendants were liable. In order to sustain such an ac- 
tion the plaintiff must show that the defendants in- 
tended that the people should act on the statements, 
that the statements are untrue in fact, and that the 
defendants knew them to be untrue,or made them un- 
der such circumstances that the court must conclude 
that they were careless, whether they were true or 
not.”” The judgment against the directors personally 
was affirmed, all the judges concurring. 

We might extend these quotations to much greater 
length, but deem it unnecessary to do so, as we think 
our conclusions are in accord with reason and the es- 
tablished principles of justice. Forms of action do 
not obtain in our practice. All suits are actions on 
the case, and we think it can make no material differ- 
ence in determining the questions here involved, 
whether the suit is called an action for deceit, an ac- 
tion to recover damages for the violation of a trust, or 
an action to recover damages for negligence in the per- 
formance of aduty. We have examined with much 
care all authorities cited by counsel for appellees in 
their able and exhaustive brief that are accessible to 
us, but none of them, we think, militate against the 
correctness of the conclusions expressed in this opin- 
ion. If this was a suit brought by a stockholder to 
recover damages resulting tothe corporate property, 
many of appellees’ authorities would apply, and we 
would hold with those authorities, that appellant could 
not maintain an action for his individual benefit 
alone. 

For the reasons stated, we are of opinion that there 
is error in the judgment of the court below, and that 
it should be reversed, and cause remanded. 

Stayton, C.J. Report of Commission of Appeals 
examined, opinion adopted, judgment reversed, and 
cause remanded. 

[See Cowley v. Smyth, 46 N. J. L. 380; S. C., 50 Am. 
Rep. 432; Westervelt v. Demarest, 46 N. J. L.37; S.C., 
50 Am. Rep. 400; Cole v. Cassidy, 138 Mass. 437; S. C., 
52 Am. Rep. 284; Clark v. Edgar, 84 Mo. 106; S. C., 54 
Am. Rep. 84.—Eb.] 





UNITED STATES SUPREME COURT AB- 
STRACT. 

JURISDICTION—F EDERAL QUESTION—ABDUCTION OF 
ESCAPED CRIMINAL FROM SISTER STATE.—A criminal 
having escaped from justice to another State, pending 
extradition proceedings, was forcibly seized by an 
agent appointed by the governor demanding his extra- 
dition, carried to the State where he had been in- 
dicted, and was there arrested on a legal warrant. 
Held, that he could not be released on a petition of 
habeus corpus to a Federal court, on account of the 
personal injuries received from private persons acting 
against the laws of one State and without authority 
from the other,or because of the indignities committed 
against the State from which the prisoner was re- 
moved, the illegal mode in which he was brought 
from the other State violating no right secured by the 
Constitution orlaws of the United States, but solely 
concerning that State, which may bring the persons 
abducting the prisoner to justice. It is contended 
that the detention of the appellant is in violation of 
the provisions of the fourteenth amendment of the 
Constitution, that ‘*no State shall make or enforce 
any law which shall abridge the privileges or immuni- 





ties of citizens of the United States, nor shall any 
State deprive any person of life, liberty or property 
without due process of law; *’ and also in violation of 
the clause of the Constitution providing for the ex- 
tradition of fugitives of justice from one State to 
another, and the laws made for its execution. As to 
the fourteenth amendment, it is difficult to perceivein 
what way it bears upon the subject. Assuming, what 
is not conceded, that the fugitive has a right of asy- 
lum in West Virginia, the State of Kentucky has 
passed no law which infringes upon that right or upon 
any right or privilege of immunity which the accused 
can claim under the Constitution of the United States. 
The law of that State which is enforced is a law for 
the punishment of the crime of murder, and she has 
merely sought to enforce it by her officers under pro- 
cess executed within herterritory. She did not au- 
thorize the unlawful abduction of the prisoner from 
West Virginia. As tothe removal from the State of 
the fugitive from justice in a way other than that 
which is provided by the second section of the fourth 
article of the Constitution, which declares that “a 
person charged in any State with treason, felony, or 
other crime, who shall flee from justice, and be found 
in another State, shall, on demand of the executive au- 
thority of the State from which he fled, be delivered 
up, to be removed to the State having jurisdiction of 
the crime,’’ and by the laws passed by Congress to 
carry the same into effect, it is not perceived how that 
fact oan affect his detention upon a warrant for the 
commission of a crime within the State to which he is 
carried. The jurisdiction of the court in which the 
indictment is found is not impaired by the manner in 
which the accused is brought before it. There are 
many adjudications tothis purport cited by counsel 
on the argument, to some of which we will refer. The 
first of these is that of Ex parte Scott, 9 Barn. & C. 
446. There it appeared that the prisoner, who had 
been indicted in the King's Bench for perjury, and for 
whose apprehension a warrant had been issued, was 
arrested by the officer, to whom the warrant was spec- 
ially directed, at Brussels, in Belgium, and conveyed 
to England. A rule nisi was then obtained from the 
court for a writ of habeas corpus, and the question of 
her right to be released because of her illegal arrest in 
a foreign jurisdiction was argued before Lord Tenter- 
den. He held that where a party charged with a crime 
was found in the country, it was the duty of the court 
to takecare that he should be amenable to justice, 
and it could not consider the circumstances under 
which he was brought there, and that if the act com- 
plained of was done against the law of a foreign coun- 
try, it was for that country to vindicate its own law, 
and the rule was discharged. The next case is that of 
State v. Smith, which was very fully and elaborately 
considered by the chancellor and the Court of Ap- 
peals of South Carolina. 1 Bailey, 283. Though this 
case did not arise upon the forcible arrest in another 
jurisdiction of the offender toanswer an indictment, 
but to answertoa judgment the conditional release 
from which he had disregarded, the principle involved 
was thesame. Smith had been convicted of stealing a 
slave and sentenced to death. He was pardoned on 
condition that he would undergo confinement during 
a designated period, and within fifteen days afterward 
leave the State and never return. The pardon was ac- 
cepted, and the prisoner remained in confinement for 
the time prescribed, and within fifteen days afterward 
removed to North Carolina, and remained there some 
years, when he returned to South Carolina. Thegov- 
ernor of the latter State then issued a proclamation 
stating that the prisoner was in the State in violation 
of the condition of his pardon, and offering a reward 
for his arrest. Smith afterward returned to North 
Carolina, where he was forcibly seized by parties from 
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South Carolina, without warrant or authority from 
any officer or tribunal of either State, except the 
proclamation of the governor of South Carolina, and 
was brought into the latter State and lodged in jail. 
He sued out a writ of habeas corpus, and was brought 
before the chancellor of the State, and his discharge 
was moved on the ground that his arrest in North 
Carolina was illegal, and his detention equally so. 
The motion was refused, and the prisoner remanded. 
The chancellor gave great consideration to the case, 
and in the following extract from his opinion fur- 
nishes an answer to the principal objections urged in 
the case at bar to the detention of the appellant: “The 
prisoner,’’ said the chancellor, *‘is charged with a fel- 
onious violation of the laws of this State. It is an- 
swered that other persons have been guilty, in rela- 
tion to him, of an outrageous violation of the laws of 
another State, and therefore he ought to be dis- 
charged. I perceive noconnection between the prem- 
ises and the inference. Thechief argument is drawn 
from the supposed consequences which are likely to 
follow by bringing our government into collision with 
others. This is less to be apprehended among the 
States of the Union, where the Federal Constitution 
makes provision for a satisfaction of the violated jur- 
isdiction. But suppose the case of a foreign State. 
There is no offense in trying, and if he be guilty, con- 
victing, the subject of a foreign government, who has 
been guilty of a violation of our laws, within our jur- 
isdiction. Or if he had made his escape from our jur- 
isdiction, and by any accident was thrown within it 
again; if he were shipwrecked on our coast, or fraud- 
ulently induced to land, by a representation that it 
was a different territory, with a view to his being 
given up to proseoution—there would be no reason 
for exempting him from responsibility to our laws. In 
the case we are considering the prisoner is found in 
our jurisdiction in consequenco of a lawless act of vio- 
lence exercised upon him by individuals. The true 
cause of offense to the foreign government is a lawless 
violation of its territory. But asimilar violation of a 
foreign jurisdiction might be made for other purposes, 
and it would not be in the power of our tribunals to 
afford satisfaction. An individual might be kidnap- 
ped and brought within our territory for the purpose 
of extorting money from him, or murdering him. It 
would not seem to be an appropriate satisfaction to 
the injured government to exempt a person justly lia- 
ble to punishment under our laws, where we have no 
means of giving up to punishment those who have 
violated its laws. But there is no difficulty amongthe 
States of the Union. Upon demand by the State of 
North Carolina those who have violated its laws will 
be given up to punishment.’’ 1 Bailey, 292. Subse- 
quently the prisoner was brought before the presiding 
judge of the Court of Appeals of the State to answer 
toa rule to show cause why his original sentence 
should not be executed and a date fixed for his exe- 
cution. He showed for cause that he had received an 
executive pardon, and had performed all the condi- 
tions annexed to it, except the one which prohibited 
his return to the State, which it was submitted, was 
illegal and void. And for further cause he showed 
that he had been illegally arrested in North Carolina 
and brought within the jurisdiction of this State 
against his own consent, and it was therefore insisted 
that he was not amenable to the courts of South Caro- 
lina, but was entitled to be sent back to North Caro- 
lina or to be discharged, and sufficient time allowed 
him to return thither. The judge held the grounds to 
be insufficient, and the defendant then moved the 
court to reverse his decision on substantially the same 
grounds, and among them that he was entitled to be 
discharged in consequence of having been illegally ar- 
rested in North Carolina and brought into the State. 








Upon this the court said: ‘“‘The pursuit of the pris- 
oner into North Carolinaand his arrest there was cer- 
tainly a violation of the sovereignty of that State, and 
was an act which cannot be commended. But that 
was not the act of the State, but of a few of its citi- 
zens, for which the Constitution of the United States 
has provided a reparation. It gives the governor of 
that State the right to demand them of the governor 
of this, and imposes on the latter the obligation to 
surrender them; but until it is refused there can be 
no cause of complaint.” And the motion was re- 
fused. In the case of State v. Brewster the same doc- 
trine was announced by the Supreme Court of Ver- 
mont. 7 Vt. 118. There it appeared that the prisoner 
charged with crime had escaped to Canada, and was 
brought back against his will, and without the con- 
sent of the authorities of that province, and he sought 
to plead his illegal capture and forcible return in bar 
ofthe indictment; but his application was refused, 
the court observing that the escape of the prisoner 
into Canada did not purge the offense, nor oust the 
jurisdiction of the court, and he being within its jur- 
isdiction, it was not for it to inquire by what means 
or in what manner he was brought within the reach of 
justice. Said the court: ‘If there were any thing 
improper in the transaction, it was not that the pris- 
oner was entitled to protection on his own account. 
The illegality, if any, consists in a violation of the 
sovereignty ofan independent nation. If that nation 
complain, it is a matter which concerns the political 
relations of the two countries, and in that aspect is a 
subject not within the constitutional powers of this 
court.’ In State v. Ross the Supreme Court of Iowa 
declared the same doctrine, and stated the distinction 
between civil and criminal cases where the party is 
by fraud or violence within the jurisdiction of the 
court. 21 Iowa, 467. The defendants were charged 
with larceny, and were arrested in Missouri and 
brought by force and against their will, by parties 
acting without authority, either of a requisition from 
the governor or otherwise, to lowa, where an indict- 
ment against them had been found. In Iowa they 
were rearrested, and turned overto the civil authori- 
ties for detention and trial. It was contended that 
their arrest was in violation of law; that they were 
brought within the jurisdiction of the State by fraud 
and violence; that comity to a sister State, and a just 
appreciation of the rights of the’citizen, and a due re- 
gard to the integrity of the law, demanded that the 
court should under such circumstances refuse its aid; 
and that there could be no rightful exercise of juris- 
diction over the parties thus arrested. But the court 
answered that ‘the liability of the parties arresting 
them (the defendants) without legal warrant, for false 
imprisonment or otherwise, and their violation of the 
penal statutes of Missouri, may be ever so clear, and 
yet the prisoners not be entitled to their discharge. 
The offense being committed in Iowa, it was punish- 
able here, and an indictment could have been found 
without reference to the arrest. There is no fair an- 
alogy between civil and criminal cases in this respect. 
In the one (civil) the party invoking the aid of the 
court is guilty of fraud or violence in bringing the de- 
fendant or his property witnin the jurisdiction of the 
court. In the other (criminal) the people, the State, 
is guilty of nowrong. The officers of the law take the 
requisite process, find the prisoners charged within the 
jurisdiction, and this too without force,wrong, fraud or 
violence on the part of any agent of the State or offi- 
cer thereof. And it can make no difference whether 
the illegal arrest was made in another State or another 
government.’’ Other cases might be cited from the 
State courts holding similar views. There is indeed 
an entire concurrence of opinion as to the ground 
upon which a release of the appellant in the present 
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case is asked, namely, that his forcible abduction from 
another State and conveyance within the jurisdiction 
of the court holding him, is no objection to his deten- 
tion and trial for the offense charged. They all pro- 
ceed upon the obvious ground that the offender against 
the law of the State is not relieved from liability be- 
cause of personal injuries received from private par- 
ties, or because of indignities committed against an- 
other State. It would indeed be a strange conclusion 
if a party charged with a criminal offense could be ex- 
cused from answering to the government whose laws 
he had violated because other parties had done yvio- 
lence to him, and also committed an offense against 
the laws of another State. The case of Ker vy. IIli- 
nois, decided by this court, 119 U. S. 437, has a direct 
bearing upon the question presented here; whether a 
forcible and illegal capture in another State is in vio- 
lation of any rights secured by the Constitution and 
laws of the United States. In that case it appeared 
that Ker wasindicted in Cook county, IIl., for embez- 
zlement and larceny. He fled the country and went 
to Peru. Proceedings were instituted for his extra- 
dition under the treaty between that country and the 
United States, and application was made by our gov- 
ernment for his surrender, and a warrant was issued 
by the president, directed to one Julian, as messenger, 
to receive him from the authorities of Peru, upon his 
surrender, and to bring him to the United States. 
Julian, having the necessary papers,went to Peru, but 
without presenting them to any officer of the Peru- 
vian government, or making any demand on that gov- 
ernment for the surrender of Ker, forcibly arrested 
him, placed him on board the United States vessel 
Essex, then lying in the harbor of Callao, kept him a 
close prisoner until the arrival of that vessel at Hono- 
lulu, in the Hawaiian Islands, where after some deten- 
tion, he was conveyed in the same forcible manner on 
board another vessel, in which he was carried a pris- 
onerto San Francisco, Cal. Before his arrival in that 
State the governor of Illinois had made a requisition 
on the governor of California, under the laws of the 
United States, for his delivery as a fugitive from jus- 
tice. The governor of California accordingly made an 
order for his surrender to a person appointed by the 
governor of Illinois to receive himand to take him 
to the latter State. On his arrival at San Francisco 
he was immediately placed in the custody of this agent, 
who took him to Cook county, where the process of 
the criminal court was served upon him, and he was 
held to answer the indictment. He then sued out a 
writ of habeas corpus before the Circuit Court of the 
State, contending that his arrest and deportation 
from Peru was a violation of the treaty between that 
governmeut and ours, and that consequently his sub- 
sequent detention under the process of the State 
court was unlawful. The Circuit Court remanded him 
to jail, holding that whatever illegality might have 
attended his arrest, it could not affect the jurisdiction 
of the court or release him from liability to the State 
whose laws he had violated. He then applied to the 
Circuit Court of the United States for a writ of habeas 
corpus, asking his release upon the same ground; but 
the court refused it, holding that it was not compe- 
tent to look into the circumstances under which the 
capture and the transfer of the prisoner from Peru to 
the United States were made, nor to free him from 
the consequences of the lawful process which had 
been served upon him for the offense which he was 
charged with having committed in the State of Illi- 
nois. When arraigned onthe indictment in the trial 


court he raised similar questions on a plea in abate- 
ment, which was held bad on demurrer, and after 
conviction he carried the case on a writ of error to 
the Supreme Court of the State, where the same con- 
clusion was reached, and the judgment against him 








was affirmed. He then brought the case to this court, 
where it was contended that under the treaty of ex- 
tradition with Peru he had acquired by his residence 
in that country aright of asylum, a right to be free 
from molestation for the crime committed in Illinois 
—aright that he should be forcibly removed from 
Peru to the State of Illinois only in accordance with 
the provisions of the treaty; and that this right was 
one which he could assert in the courts of the United 
States. Butthe court answered that there was no 
language in the treaty on the subject of extradition 
which said in terms that a party fleeing from the 
United States to escape punishment for a crime be- 
came thereby entitled to an asylum in the country to 
which he had fled; that it could not be doubted that 
the government of Peru might of its own accord, with- 
out any demand from the United States, have sur- 
rendered Ker to an agent of Illinois, and that such 
surrender would have been valid within Peru; that 
it could not therefore be claimed, either by the terms 
of the treaty or by implication, that there was given 
to a fugitive from justice in one of those countries 
any right to remain and reside in the other; and that 
if the right of asylum meant any thing it meant that. 
So in this case it iscontended that because under the 
Constitution and laws of the United States a fugitive 
from justice from one State to another can be sur- 
rendered to the State whera the crime was commit- 
ted, upon proper proceedings taken, he has the right 
of asylum in the State to which he has fled, unless re- 
moved in conformity with such proceedings, and that 
his right can be enforced in the courts of the United 
States. But the plain answer to this contention is 
that the laws of the United States do not recognize 
any such right of asylum as is here claimed on the part 
of a fugitive from justice in any State to which he has 
fled; nor have they, as already stated, made any pro- 
vision for the return of parties, who by violence and 
without lawful authority have been abducted from a 
State. There is therefore no authority in the courts of 
theUnited States to act upon any such alleged right. In 
Ker v. Illinois the court said that the question of how 
far the forcible seizure of the defendant in another 
country, and his conveyance by violence, force or 
fraud to this country, could be made available to re- 
sist trialin the State court for the offense charged 
upon him, was one which it did not feel called upon 
to decide, forin that transaction it did not see that 
the Constitution, or laws, or treaties of the United 
States guarantied tohim any protection. So in this 
case we say, that whatever effect may be given by the 
State court to the illegal mode in which the defend- 
ant was brought from ancther State, no right, secured 
under the Constitution or laws of the United States, 
was violated by his arrest in Kentucky, and imprison- 
ment there, and the indictments found against him 
for murder in that State. It follows that the judg- 
ment of the court below must be affirmed. May 14, 
1888. Mahon v. Justice. Opinion by Field, J.; Brad- 
ley and Harlan, JJ., dissenting. ' 


——__~>—_———_ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ANIMALS — ORDINANCE RESTRAINING DOGS FROM 
RUNNING AT LARGE—PUNISHMENT OF OWNER — ILLE- 
GALITY.—Under an ordinance of the city of Baton 
Rouge, the owner of a dog was ordered by the mayor 
of the city to produce the animal at his office that it 
might be killed. The dog was brought to the mayor’s 
office in compliance with the order, but the killing 
was prevented by an injunction from a competent 
court. Thereupon the owner of the dog was sen- 
tenced to imprisonment in the parish jail for twenty 
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days. Held, that the sentence was null and the action 
of the mayor arbitrary and oppressive. The ordi- 
nuance in question is entitled a ‘‘ Dog Ordinance,” and 
merely provides forthe killing of dogs running at 
large on the streets, but denounces no penalty what- 
ever against the owners of such animals or against any 
one fora violation of the ordinance. Nor are we 
pointed to any law of the State—and know of none— 
under which the action of this officer can obtain the 
least justification or its enormity be palliated. La. 
Sup. Ct., Feb. 13, 1888. State v. Vay. Opinion by 
Todd, J. 

COPYRIGHT — SHEET MUSIC — PERFORATED STRIPS 
FOR ORGANETTES.—The manufacture and sale of per- 
forated strips of paper to be used in organettes, and 
by which a certain tune is produced, is not a violation 
of the copyrighted sheet music of thesame tune. 
This case has been thoroughly presented to the court. 
It is admitted that the plaintiffs are the owners of a 
valid copyright in a certain song and musical compo- 
sition entitled ‘‘Cradle’s Empty, Baby’s Gone,” and 
that the defendant makes perforated papers, which 
when used in organettes, produce the same music. 
The sole question in issue is whether these perforated 
sheets of paper are an infringement of copyrighted 
sbeet music. To the ordinary mind it is certainly a 
difficult thing to consider these strips of paper as sheet 
music. There is no clef, or bars, or lines, or spaces or 
other marks which are found in common printed mu- 
sic, but only plain strips of paper with rows of holes 
or perforations. Copyright is the exclusive right of 
the owner to multiply and to dispose of copies of an 
intellectual production. Drone Copyr. 100. I cannot 
convince myself that these perforated strips of paper 
are copies of sheet music within the meaning of the 
copyright law. They are not made to be addressed to 
the eye as sheet music, but they form part of a ma- 
chine. They are not designed to be used for such 
purposes as sheet music, nor do they in any sense oc- 
cupy the same field as sheet music. They area mecbani- 
cal invention made for the sole purpose of performing 
tunes mechanically upon a musical instrument. The 
bill itself states that they are adapted and intended for 
ause wholly different from any use possible to be made 
of the ordinary sheet music. Their use resembles 
more nearly the barrel of ahand organ or music box. 
It is said that sheet music may consist of different 
characters or methods, as for example the Sol Fa 
method, and that the perforated strips of the defend- 
ant are simply another form of musical notation; but 
the reply to this is that they are not designed or used 
as a new form of musical notation. If they were, the 
case would be different. Again it is said that they 
can be used as sheet music the same as the Sol Fa 
method; but the answer to this is that they are not so 
used. While it may not be denied that some persons, 
by study and practice, may read music from these 
perforated strips, yet as a practical question in the 
musical profession, or in the sale of printed music, it 
may be said that they are not recognized as sheet mu- 
sic. The question is not what may be done as an ex- 
periment, but whether, in any fair or proper sense, 
these perforated rolls of paper, made expressly for use 
in a musical instrument, can be said to be copies of 
sheet music. The complainants further suggest that 
the Sol Facopy, or the raised copy for the blind, do 
not take the place of printed music, in reply to which 
it may be said that their purpose and object is to sup- 
ply the place of printed music, and that they subserve 
the same purpose. I find no decided cases which, di- 
rectly or by analogy, support the position of the plain- 
tiffs, and it seemsto me that both upon reason and 
authority they have failed to show any infringement 
of their copyright. Muss. U. 8. Cir. Ct., Jan. 27, 1888. 
Kennedy v. McTammany. Opinion by Colt, J. 











CRIMINAL LAW — ADULTERY — INDICTMENT.—Un- 
der a statute providing that “a man with another 
man’s wife, ora woman with another woman's hus- 
band, found in bed together, under circumstances 
affording presumption of an illicit intention, shall each 
be punished,”’ et¢., an indictment charging that the 
respondent “ being then and there a man”’ was found 
in bed with another man’s wife, ‘* under circumstances 
affording presumption of an illicit and felonious in- 
tention,” is bad for lack of allegation as to what the 
‘illicit intention’ was. The rule as to when it is suffi- 
cient to charge an offense in the words of the statute 
was stated in State v. Higgins, 53 Vt. 191, being quoted 
from Mr. Pomeroy, and was thus: ‘‘ Whether an in- 
dictment in the words of a statute is sufficient or not, 
depends on the manner of stating the offense in the 
statute; if every fact necessary to constitute the 
offense is charged, or necessarily implied by following 
the language of the statute, the indictment in the 
words of the statute is undoubtedly sufficient; other- 
wise not.’" That rule, in substance, has always been 
the test applied to indictments in this State. Under 
it this indictment is insufficient. The word ‘illicit,’ 
as its‘derivation indicates, means that which is unlaw- 
ful or forbidden by the law. Bouv. Law Dict.; Webst. 
Dict. Itis not claimed that every illicit intention 
would warrant a conviction under this statute. It 
must be a particular unlawful intention. Therefore 
as the indictment stands, all the allegations might be 
true and the respondent be not guilty. The illicit in- 
tention might have been to steal, burn or murder, as 
wellas to have unlawful sexual connection. Vt. Sup. 
Ct., Feb. 24, 1888. Stale y. Miller. Opinion by Vea- 
zey, J. 


DEDICATION — USE OF ALLEY— LAYING SEWER- 
PIPES ACROsS.—A grantor of a block of city lots laid 
out an alley and dedicated it for the use of all the lots 
in the block. It did not appear that the dedication 
was for any particular purpose or under any restric- 
tions. For many years the alley was used as a pas- 
sage-way, and for drainage of waste water. Held, 
that the laying of underground sewer-pipes across it 
by the owner of part of the lots was a reasonable and 
proper use. We must assume that the alley was de- 
signed for the use of the lots in common, for such pur- 
poses as an alley may ordinarily be applied. Nor is any 
inference of the existence of any restriction to be 
drawn from the manner in which the alley was used, 
for the use of it has been in accordance with the gen- 
eral purpose stated. At first ashes were thrown upon 
it to keep it dry, and people passed and repassed along 
it at their pleasure. Ditches were dug from time to 
time upon it for drainage of the waste and surface 
water accumulated on the lots. It seems to have been 
used as any other alley similarly situated. Finally it 
was paved with brick, and continued in this condition 
until the defendant put in his sewer. If it was not re- 
stricted in its dedication, and has been used for the 
general purpose of an alley, the mere fact that it has 
as yet been used only for a passage-way and for drain- 
age of the surface water, would not of necessity re- 
strict it to these purposes in the future; the use to 
which it may be applied would depend upon the 
growth of the city, the improvement of the adjacent 
property, and the municipal regulations affecting the 
public health. Upon what evidence can it besaid that 
the property holders adjacent to this alley were simply 
entitled to a passage-way, and to the drainage of the 
surface water? If it might be used for the drainage 
of surface water, why not for the drainage of any 
other accumulations which might come upon the 
premises in the ordinary and natural user of the prop- 
erty? The occupancy of the alley for drainage pur- 
poses, by putting in connections with the city sewer, 
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would seem to be a most reasonable and proper use of 
the alley, under the terms of the dedication, and to be 
in conformity also with the general purposes to which 
it has heretofore been applied. Penn. Sup. Ct., Feb. 
13, 1888. Appeal of McElhone. Opinion by Clark, J. 


MALICIOUS PROSECUTION — EVIDENCE — PLAIN- 
TIFF’S TREATMENT WHILE IN PRISON.—In an action 
for malicious prosecution, plaintiff testified, against 
defendant’s objection, as to his surroundings and 
treatment while in prison. Held, that the evidence 
was not admissible, as defendant was not liable for 
the conduct of public officials over whom he had no 
control. Penn. Sup. Ct., Jan. 3, 1888. Zebley v. 
Storey. Opinion by Paxson, J. 


MARRIAGE—CONFLICT OF LAWS — PRESUMPTIONS 
AS TO LAWS OF OTHER STATES.—In Arkansas it is a 
presumption of law that the common law prevails 
without change in other States,and the husband’s 
rights in property acquired by a married woman in 
another State is presumed to be governed by the com- 
mon law in the absence of proof of what the law of 
that State is. It is enough, for the purpose of this 
case, to cite Hydrick v. Burke, 30 Ark. 124; Dyer v. 
Arnold, 37 id. 22; and Gainus v. Cannon, 42 id. 503. 
They are also cases involving similar questions. In 
each case money came to the wife in anothor State, 
where the husband and wife were then domiciled, and 
was invested in property in this State after the parties 
removed here. In each of the cases, as in this, there 
was a fuilure to prove what the law of the State was 
where the property was acquired, and it was ruled 
that the presumption would be indulged that the 
marital rights of the husband were governed by the 
common law in the State where the property was ac- 
quired; that by that law the money due to the wife, 
when collected, became the property of the husband, 
and remained his after removal into this State. The 
burden of proof in such cases is upon the wife to show 
that the property became and remained her separate 
property. To the same effect see Tinkler v. Cox, 68 
lll. 119; Litchtenberger v. Graham, 50 Ind. 288; Oli- 
ver v. Robertson, 41 Tex. 422. Especially applicable 
to the facts of this case is the language used by the 
court in Gainus y. Cannon, in speaking of money re- 
ceived by the wife in the State of Mississippi: ‘‘ The 
husband was entitled, by marital right, to receive his 
wife’s distributive share of her father’s estate, and 
the payment to her was payment to himself. She had 
no right to receive and hold it in opposition to him. 
* * * 1t was voluntarily paid to her, with her hus- 
band's assent, and became his by force of the common 
law, unless he, then or subsequently, by some agree- 
ment valid between them, constituted himself her 
trustee.’’ Schouler Dom. Rel., § 82. We know judi- 
cially from the history of the country that the com- 
mon law is the basis of Tennessee’s jurisprudence. If 
that State has departed from the common principles 
of that system, the fact must be proved. We cannot 
take judicial notice of statutory changes that may 
have been made, nor can we presume that the same 
innovations have been made in that State as in our 
own. The familiar doctrine that a state of thiags 
once existing is presumed to continue until a change 
or an adequate cause of change is shown is indulged in 
regard to the existence of the common law in those 
States which recognize that system as the source of 
their jurisprudence. It rests upon the party who as- 
serts that a different rule prevails to prove it. This 
has been frequently ruled by this court, ard is in ac- 
cord with the weight of authority elsewhere. See 
Norris v. Harris, per Field, J., 15 Cal. 252; cases col- 
lected, 2 Cent. Law J. 379; 1 Greenl. Ev., § 43, note a; 
Lawson Pres. Ev. 366, et seq; Reg. v. Nesbitt, 2 Dowl. 
x L. 529. The cases are numerous in which it is said 





that in the absence of proof the Jaw of a foreign State 
will be presumed to be the same as that of the forum. 
But an examination of a number of such cases bas de- 
monstrated that only in exceptional instances is the 
doctrine as applied iucensistent with the rule an- 
nounced in Hydrick v. Burke, supra, and like cases. 
In many of the cases it will be found that a common- 
law principle, unaffected by statute, governed the 
question where the cause was tried, and the announce- 
ment of the rule, that the law of the forum would be 
presumed to be the law of the foreign State, was only 
another mode of saying that the common law was pre- 
sumed to be in force in the foreign State. Thus in 
the case of Cox v. Morrow, 14 Ark. 603, the rule is an- 
nounced to be that the law of a foreign State is pre- 
sumed to be the same as that of the forum, unless the 
contrary is made to appear. But the court proceeded 
to settle the rights of the parties acquired under a 
North Carolina will of personalty; and under a Ten- 
nessee marriage, according to the common law, un- 
affected by statute, there being no proof of what the 
law of North Carolina or Tennessee was. But one of 
the parties in that case who took under the will died 
domiciled in Texas, and the law of Texas not being 
proved, the court permitted the statute of descents 
and distribution of Arkansas to govern. But it must 
be remembered that Texas did not derive her juris- 
prudence from the source whence comes the common 
law, and for this reason no presumption could be in- 
dulged that that system prevailed there. The plain- 
tiff had not established his case by the law of Arkan- 
sas, and there wasno room for the indulgence of a 
presumption that he could recover by any other law. 
15 Cal. supra; Greenl. supra ; Flato v. Mulhall, 72 Mo. 
22. It may be that Chief Justice Watkins, who de- 
livered the opinion of the court in Cox vy. Morrow, 
and whose learning and wisdom give him place in the 
front of our jurisprudence, intended to obviate the 
constantly increasing difficulties and absurdities that 
the courts are led into by indulging the presumption 
of the prevalence anywhere of the common law with- 
out change since the revolution (see Newton v. Cocke, 
10 Ark. 169,) by fixing a rule commendable for sim- 
plicity in its application, to the effect that parties by 
submitting their rights to our tribunals for de- 
termination elect thereby to have them determined 
by the laws of our courts, unless they adduce ir evi- 
dence proof of different rules which should govern. 
But in the case of DuVal v. Marshall, 30 Ark. 240, 
Judge Walker, who sat in the case of Cox v. Morrow, 
speaking for the court, interprets that case as holding 
that in the absence of proof to the contrary, the 
courts of this State will presume the common law to 
be in force in another State. Looking alone to the 
application of the law made in the determination of 
that cause, we cannot say that such is not the judg- 
ment of the court. The rule as announced by Judge 
Walker has been often applied by the court. In the 
case of Seaborn v. Henry, 30 Ark. 469, a broader rule 
is announced, but all that was determined in that case 
was that in asuiton a Texas judgment a recovery 
could be had here unless the defendant showed that 
no recovery could be had on the judgment by the law 
of Texas. That it does not necessarily follow from 
this that we should indulge the presumption that the 
law of Texas is the same as the law of Arkan- 
sas, as was said in that case, we have the au- 
thority of Chief Justice Kent and of Lord Eldon. 
Thompson v. Ketcham, 8 Johns. 146; Male v. Roberts, 
3 Esp. 163. See too Grider v. Driver, 46 Ark. 88. 
Ark. Sup. Ct., Feb. 4, 1888, Thorn v. Weatherley. 
Opinion by Cockrill, C. J. 


MASTER AND SERVANT—EVIDENCE—DECLARATIONS 
OF FOREMAN.—Where the foreman in charge of work 
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was upon the ground, and immediately or within half 
an hourafter the injury directed the defect causing 
the injury to be repaired, his declarations as to the 
unsafe condition of the appliance, made during this 
time, are properly admissible as part of the res geste. 
Colo. Sup. Ct., Jan. 27, 1888. New York & Colo. Min. 
Syndicate & Co. v. Rogers. Opinion by Helm, J. 


MUNICIPAL CORPORATIONS—COASTING IN STREETS — 
VIOLATION OF ORDINANCE.—Municipal corporations, 
in the absence of a statutory enactment, though neg- 
ligent in not enforcing an ordinance, are not liable 
for injuries caused by coasting in the public streets in 
violation of such ordinance. It issaid that this case 
is distinguishable from all others on this subject, in that 
here a majority of the citizens and tax payers approved 
of the practice of coasting. But this makes no legal dif- 
ference; for a city cannot be affected in such matters 
by the individual actions of its citizens, any more than 
a town can be by such action of its citizens, and it has 
always been held that a town cannot be thus affected. 
It is true that there is a difference between cities, 
which are voluntary corporations, existing by special 
charters, and towns, which are involuntary corpora- 
tions, with privileges and duties more limited and re- 
stricted than those of cities; but does that difference 
go to the extent claimed here? for it is certain that a 
town would not be liable in a case like this. The fun- 
damental proposition of the plaintiff is that inasmuch 
as the law confers upon the city power and authority 
over its streets, it therefore by implication imposes 
upon it a duty to prevent the nuisance of coasting 
thereon, and that for an injury resulting from a neg- 
ligent omission of such duty, anaction lies; in other 
words, that the duty creates the liability. And the 
argument is that the grant to cities of corporate fran- 
chise is usually made only at the request of the citi- 
zens to be incorporated, and is supposed to be a valu- 
able privilege, and a consideration for the duties im- 
posed; that larger powers of self-government are 
given to them than to towns and counties—larger 
privileges in the acquisition and control of corporate 
property; special authority to use their streets for the 
peculiar convenience of their citizens in various ways 
not otherwise permissible; that a grant from the State 
ofa portion of the sovereign power, and an acceptance 
thereof for these beneficial purposes, raise an implied 
promise on the part of thé corporation to perform its 
corporate duties, not for the bonefit of the State only, 
but for the benefit of every individual interested in 
their performance as well; and that having accepted 
a valuable franchise on condition of performing cer- 
tain public duties, they stand like private corporations 
aggregate, and are held to contract for the perform- 
ance of those duties. The decisions in this country 
on this subject are not uniform, and Judge Dillon 
groups them into the following classes: (1) Those in 
which neither chartered cities nor counties are. held 
to an implied civil liability; (2) those in which both 
chartered cities and counties are thus held for neglect 
of duty; (3) those in which municipal corporations 
proper, such as chartered cities, are thus held for dam- 
age caused to travellers for defective and unsafe streets 
under their control, but which deny that such liabil- 
ity attaches to counties and other quasi corporations 
in respect of highways and bridges under their con- 
trol. Hesays this last distinction has received judi- 
cial sanction in alarge majority of the States where 
legislation is silent as to corporate liability, but that 
the reason for the distinction is not so satisfactory as 
could be desired. But in New England, he says, towns 
and cities are treated alike in this respect, and that 
there is no implied liability here upon either for in- 
juries refulting from defective streets and sidewalks, 
but that such liability is wholly statutory. And iu 








this he is borne out by the cases, as will be seen by 
reference to Hill v. Boston, 122 Mass. 344, where they 
are largely collated and commented upon. The New 
England idea is that creating villages and cities by 
legislative action does not by implication impose upon 
them civil liability for the neglect of corporate duties 
in respect of those matters that are governmental in 
their nature, and which they administer, as it were, 
for and in behalf of the State, such as the control of 
streets and the like; while on the other hand, in re- 
spect of these matters that are not governmental in 
their nature, but are for the private advantage and 
emolument of the municipality, such as water works 
and the like, they are held liable much as an individ- 
ual or a private corporation aggregate would be. But 
it is unnecessary to pursue the subject further, for we 
regard the question settled in this State by Welsh v. 
Village of Rutland, 56 Vt. 228. The only answer the 
plaintiff makes to that case is that the village was only 
&@ quasi municipal corporation, and was so regarded by 
the court, and that the case was such as to render 
seemingly unnecessary the discussion as to the liabil- 
ity of such corporations in respect of such matters. 
But the village of Rutland is as much a municipal cor- 
poration proper as the city of Burlington is, and 
its chartered powers and privileges are much the 
same, barring the form of government; and although 
in that case the chief justice speaks of quasi corpora- 
tions as if the village was one, yet the court did not so 
regard it, and he evidently is speaking in a general 
way of public corporations as distinguished from pri- 
vate corporations aggregate; not intending to assign 
the village to that class of public corporations techni- 
cally called ‘‘ quasi corporations,” because on account 
of the limited number of their corporate powers, they 
rank so low in the scale of corporate existence. Coun- 
ties, school districts, and perhaps towns, are of this 
class. But cities and incorporated villages are no- 
where called or treated as ‘‘ quasi corporations,” but 
as municipal corporations proper—as having the most 
of corporate life; but they are all public corporations, 
and agencies in the administration of civil govern- 
ment. And further on in the opinion the chief jus- 
tice speaks of municipal corporations, and argues 
along the line of the law applicable to such corpora- 
tions proper; which shows that the case was not put 
upon the ground that the village was a quasi corpora- 
tion. Asto its not having been necessary for the 
court to discuss the subject, it is sufficient to say that 
the case was treated as involving the question, and 
the point was fully discussed and decided; and on 
this further discussion and consideration we are con- 
firmed in the correctness of our former views, and re- 
affirm them. Vt. Sup. Ct., Feb. 7, 1888. Weller v. 
City of Burlington. Opinion by Rowell, J. 


PosT-OFFICE—USE OF MAILS TO DEFRAUD—"‘ HEIRS 
TO ENGLISH FORTUNES.’’—An indictment under sec- 
tion 5480, Rev. Stat. U. S., alleged that Joseph Hoef- 
linger, * * » onthe eighth day of August, 1887, 
* * * having then and there devised a certain 
scheme and artifice to defraud certain persons to the 
grand jurors unknown, by falsely pretending, in and 
through certain letters, to be seeking information that 
would show and lead said persons to believe that they 
were heirs to large fortunes in England, and request- 
ing the-inclosure of a sum of money by said persons to 
him (the said Hoeflinger), with intent fraudulently to 
obtain and retain said sum of money so inclosed, said 
scheme and artifice to be effected by opening corre- 
spondence * * * with * * * gaid unknown 
persons by means of the post-office establishment of 
the United States, did wrongfully and unlawfully 
* * * place in the post-office at the city of St. Louis 
* * * for mailing, etc., a certain letter, * * * 
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to-wit,’’ and then set out in haec verba the contents of 
a letter addressed to Newton M, Abbett, Indianapo- 
lis, Indiana. Held, on demurrer to indictment (1) 
that the indictment sufficiently described a scheme or 
artifice to defraud that was to be accomplished by 
using the post-office establishment of the United 
States; (2) that it was unnecessary to aver that the 
statements contained in such letter were false, inas- 
much as the offense described by the statute did not 
depend upon the question whether the letter placed in 
the mail in execution of the fraudulent scheme con- 
tained true or false statements. U.S. Dist. Ct., E. D. 
Mo., 1887. United States v. Hoeflinger. Opinion by 
Thayer, J. 


ScHOOLS— AUTHORITY OF TEACHER — CORPORAL 
PUNISHMENT.—A pupil having been guilty of insubor- 
dination, his teacher, the appellant, after consulting 
with the township trustee, offered him his choice of a 
whipping or expulsion. He chose the former, which 
was inflicted with a two-pronged switch from a tree, 
nine sharp blows being received. The pupil made no 
outcry, and the next morning came back to school as 
usual without showing any injury. The whipping was 
painful, and some abrasion of the skin was produced; 
but there was nothing to show any intentional, undue 
severity or improper motive on the part of the 
teacher. Held, that the evidence did not justify a 
couviction of assault and battery. The switch used 
was not an inappropriate weapon for a boy of Pat- 
rick’s age of sixteen years and apparent vigor. Pat- 
rick’s offense asa breach of good deportment in a 
school was not one to be overlooked or treated lightly. 
It was calculated, and was most likely intended to hu- 
militate Vanvactor in the presence of his pupils, and 
its tendency was to impair his influence in the govern- 
ment of his school. The motive was apparently re- 
venge for having been required to stand by the stove 
for a time, as a punishment for a previous violation of 
good order. When the alternative of leaving the 
school or taking a whipping was presented to him, 
Patrick did not object to it, either as unreasonable or 
unjust. After consultation and mature deliberation, he 
decided to accept a whipping, on condition that it be 
administered privately. In a spirit of evident for- 
bearance, the request thus implied was acceded to. 
With all these preparations in view, Patrick had no 
reason to expect that the chastisement would be a 
merely formal and painlessceremony. The legitimate 
object of chastisement is to inflict punishment by the 
pain which it causes as well as the degredation which 
it implies. It does not therefore necessarily follow 
that because pain was produced, or that some abrasion 
of the skin resulted froma switch, achastisement was 
either cruel or excessive. When a proper weapon has 
been used, the {character of the chastisement, with 
reference to any alleged cruelty or excess, must be de- 
termined by the nature of the offense, the age, the 
physical and mental condition, as well as the personal 
attributes of the pupil, and the deportment of the 
teacher, keeping in view the presumptions to which 
we have alluded. All the circumstances lead us to the 
conclusion that if Vanvactor really gave harder blows 
than ought to have been given, the error was one of 
judgment only, and bence not one of improper or un- 
lawful motive. The statement of Patrick that Van- 
vactor laid on the blows hard, as if he was angry, was, 
when explained and taken in connection with other 
evidence as stated, tuo trivial to materially conflict 
with the conclusion thus reached. It must be borne 
in mind that Patrick was not peremptorily required 
to submit to corporal punishment, but that he 
accepted that kind of punishment with all its un- 
pleasant consequences, in preference to a milder and 
latterly a much more usual and more approved method 
of enforcing discipline in the schools when grave 





offenses are committed, and that he made no com- 
plaint or protest at the time the blows, since com- 
plained of, were given. Fertich v. Michener, 111 Ind. 
472. Ind. Sup. Ct., Feb. 9, 1888. Wanvactor v. State. 
Opinion by Niblock, J. 

TRADE-MARKS—INJUNCTION TO PROTECT— EVI- 
DENCE.—Complainants were manufacturers of silk 
thread, and on the best quality of thread used a par- 
ticular device. Defendant, acting for a third person, 
sold a quantity of thread bearing this device, under 
the belief that it was the best quality of complainants’ 
manufacture; but it was discovered afterward that 
tho silk was of a quality very much inferior, that it 
was in fact complainants’ silk, but had been redyed; 
and defendant then took back the silk and held it for 
the true owner. Held, that this would not be suffi- 
cient grounds for an injunction restraining defendant 
from selling an inferior silk with the device used for 
complainants’ best quality. Penn. Sup. Ct., Feb. 6, 
1888. Appeal of Wilcox. Opinion per Curiam. 

WILLS — CONTRACT TO MAKE A WILL —VALIDITY.— 
A written contract, to make a will and bequeath the 
one-half of all one’s estate to another, is not void. 
Something is said about the policy of upholding con- 
tracts suchas that under consideration. However 
this may be, it is now too well settled to be open to 
question that a person may make a valid contract, 
binding himself to make a particular disposition of his 
property by last will and testament. The only inquiry 
which the law justifies in case of an agreement to de- 
vise or bequeath property, founded on a valid con- 
sideration, is as to the validity of the agreement, and 
whether or not it was entered into fairly, without sur- 
prise or imposition,and whether it is reasonable and not 
against public morals. Caviness v. Rushton,101 Ind. 501; 
Wallace v. Long, 5 N. E. Rep. 666; Watson v. Mahan, 
20 Ind. 223; Bell v. Hewitt, 24 id. 280; Lee v. Carter, 

2 id. 342; Johnson v. Hubbell, 10 N. J. Eq. 332; 66 
Am. Dec. 773; Wright v. Wright, 31 Mich. 380; Sutton 
v. Hayden, 62 Mo. 101; Logan v. McGinnis, 12 Penn. 
St. 27. Since the chief incentive to the acquisition of 
property is the right that every man has to dispose of 
that which he accumulates in the manner he may 
judge best, it has been well said that ‘it is not only in 
harmony with sound principle that a person may 
make a valid agreement, binding himself to dispose of 
his property in a particular way, by last will and tes- 
tament, but itis supported by an almost unbroken 
current of authorities, both English and American.” 
66 Am. Dec. 784. If such an agreement is in writing, 
so as to satisfy the statute of frauds, orif it has been 
performed in such a manner as to be taken out of the 
operation of the statute, an action for its specific en- 
forcement may be maintained, or an action for dam- 
ages may be maintained in special cases. Wright v. 
Tinsley, 30 Mo. 389; Gupton v. Gupton, 47 Mo. 37; 
Wallace v. Long, supra. The case of Schutt v. Mis- 
sionary Soc., 41 N. J. Eq. 115, is in many respects 
analogous to the present case. In the case cited a con- 
tract between an uncle and nephew, which had been 
consummated by correspondence, was enforced, the 
result of the correspondence being an agreement on 
the part of the uncle to make his nephew heir to his 
estate, on condition that the latter would comply with 
the requests of the former. Ind. Sup. Ct., Feb. 8, 1888. 
Roehl v. Haumesser. Opinion by Mitchell, C. J. 


—_——__—_—_—— 
OLD SURVEYS. 


APPENING a few days since into the office of Mr. 

N. C. Moak, we chanced to observe his memo- 
randa for the trial recently of a case at Schoharie, in- 
volving surveys of Bouck’s and of Lawyer’s patentsin 
1759 and 1765. By his permission we give them below 
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for the benefit of counsel who may be called upon to 
investigate old lines, and to young iawyers as an ex- 
ample of Mr. Moak’s preparations for the trial of a 
cause. 


MEMORANDA FOR EXAMINATION OF SURVEYORS. 


Azimuth: Gillespie, Surveying (ed. 1887), p. 170. Car- 
hart's Plane Surveying, p. 217. Webster's Dict. In 
short, the bearing of a line. 

Chain: 1. Not of proper length. 

2. Expansion and contraction of between sum- 
mer and winter, extent of. Trautwine 
Pocket Book (ed. 1882), 90 note, 98. 

3. Mistake chain bearers as to number of pins 

used. Baldwin v. Brown, 16 N. Y. 359. 
4. Chain bearers not tightening chain. 
5. Errors from failure of chain bearers to 
properly level chain. Trautwine, 98, 153. 
Remedied by increasing length. Traut- 
wine, 98. 
Compass — defects in: Trautwine, 165-6; Gillespie, 
164-6; Colvin, 85, 84. 
defects in correctness: Failure of needle to 
point each time to same poiut on com- 
pass. Gillespie, 111. 
defects in precision: Failure to indicate 
accurately the part of the circle to which 
it points. Gillespie, 111; Colvin, 84. 
eccentricity: Centre pin not in centre. 
Gillespie, 104-4. 
mistakes in reading: Needle not straight. 
Gillespie, 104-6; Trautwine, 166; Colvin, 
84. So from width of needle alone. Gil- 
lespie, ix, 111. 
needle: Loss of magnetism, so that to 
point properly, must be re-magnetized. 
Trautwine, 166. If re-magnetized fre. 
quently throws out of balance. Traut- 
wine, 166. 
variations of needle: Trautwine, 165-6; 
Colvin, 83, 84; Gillespie, 164-176. In 
Eastern States to West and the Western 
States to East. Gillespie, 164. 
annual: Gillespie, 177. 
daily: Trautwine, 165; Gillespie, 111-2, 
177: Carhart’s Surveying, p. 201. 
electric: Trautwine, 166. 
irregular: Gillespie, 176. 
local attraction: Trautwine, 166; Colvin, 
84. 
secular: Giliespie, 177, 180. 
remedy for; making uniform: Gillespie, 
184. 

Errors: Humoring. Trautwine, 90. 

Old fences: Gillespie, 127. 

Old lines: Gillespie, 127-8, 180, 181-3, 498, 509. 

Old lines: Finding variations by; Carhart’s Survey. 
ing. 210; Colvin’s Report, 1886, appendix, 83, 84. 

Platting: Defect in from paper. Trautwine, 91. 

Transit: Much more accurate than compass. Traut- 
wine, 91. 


MAGNETIC DECLINATIONS (OR VARIATIONS) AT AL- 


BANY. 
cbc dt dine pda ides giebesteeseued 9° 57° west. 
DD Avaccmdnnabnshbns sedeiddactannders 9° 90° west. 
ED cdvastiivehnincdhastitakidescdvncemiil 10° 19’ west. 
De 6c.deckesenniakieesaegnecucan cate 10° 46’ west. 
DN 66:46 +000nddkedanasnnekinncnvanminene 10° 7’ west. 
—_———_____—_ 


COURT OF APPEALS DECISIONS. 


7. following decisions were handed down Friday, 
June 29, 1888; 





Order of General Term reversed, order of Special 
Term modified in accordance with the report of the 
referee, and as modified affirmed with costs as to ap- 
pellant in both courts—In re City of Rochester to ac- 
quire water rights; William Hamilton, appellant, v. 
George K. Smith, executor, etc., respondent.——Order 
of General Term reversed, and judgment of trial court 
affirmed with costs—Charles W. Tarbell, appellant, v. 
Roval Exchange Shipping Company, limited, respond- 
ent.— Judgment and conviction of larceny from the 
person affirmed—People, respondent, v. Andrew S. 
Merwin, appellant.——Judgment affirmed with costs— 
Caroline M. H. Searing, appellant, v. Village of Sara- 
toga Springs, respondent. ——Judgment of Albany Cir- 
cuit and General Term, in favor of plaintiff's recovery 
of $3,500 damages for injuries caused by the driver of 
acartoo hurriedly starting his team, affirmed with 
costs—Jennie Hope, respondent, v. Troy & Lansing- 
burgh Horse Railroad Company.——Order affirmed 
and judgment absolute ordered for defendant with 
costs—Edward N. Waltermire, appellant, v. Maria 
Waltermire, respondent.—Judgment reversed and 
new trial granted—People, respondent, v. Charies E. 
Kearney, appellant.——Judgmeut affirmed with costs 
—Henry Bester and others, appellants, v. Henry 8. 
Beuger and others, respondents. ——J udgment affirmed 
with costs—Gideon S. Wheaton, respondent, v. Dela- 
ware & Hudson Canal Company, appellant. Held, rail- 
road companies liable for accidents and injuries occa- 
sioned by horses on highways being frightened by the 
escape of steam from standing locomotives.——Judg- 
ment affirmed with costs—Edmund Coffin, Jr., appel- 
lant, v. William C. Lester and another, respondents. 
Appeal dismissed with costs— People, ex rel. Jo- 
seph A. Gardner, respondent, v. Stephen B. French 
and others, police commissioners, etc., appellants. —— 
Appeal dismissed with costs—Nathan Davis, respond- 
ent, v. New York, Lake Erie and Western Railroad 
Company, appellant.——Order affirmed with costs— 
Susan v. Platt v. Anna R. Platt, appellant, and Cath- 
arine C. Platt and another, respondents.——A ppeal 
dismissed without costs, with leave to the parties to ap- 
ply to the General Term for a rehearing, on the ground 
that the motion was unnecessary, the original appeal 
from the order of confirmation having been in sub- 
stance an appeal from the report and appraisal—In re 
Application of the Staten Island Rapid Transit Com- 
pany to acquire lands, etc.——Order affirmed with 
costs—People, ex rel. Newton A. Calkins, appellant, 
v. Supervisors of Greene county, respondents. Ap- 
peal dismissed with costs—Simon August and others, 
appellants, v. National Park Bank of New York, re- 
spondent.——Judgment affirmed with costs—Leonard 
v. Gardner and another, respondents, v. Gabriel 
Schwob and others, appellants.——Order dismissing 
appeal vacated—Gundloch v. Hensler.—Motion to 
dismiss granted without costs—Badger v. Appleton. 
——Motion to dismiss granted without costs—Bank of 
the Metropolis v. Keinker. 


Ordered: That the court take a recess from this date 
to Monday, the Ist day of October, at 10 o’clock, A. M. 
of that day, at the Capitol, in the city of Albany,when 
the call of the new calendar will be resumed. 








—__ —_>+-____—_——_ 


NOTES. 
N Pegram v. Stortez, Supreme Court of Appeals of 
West Virginia, Feb. 28, 1888 (6 S. E. Rep. 485), the 
opinion covers seventy-two pages in fine type, one page 
of which is taken up with citations alone. The question 
was of exemplary damages under the Civil Damage 
Act. This is opinion-writing run mad. 
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CURRENT TOPICS. 





HE editor of the Virginia Law Journal, whom 
we have always greatly admired — being doubt- 

less thereunto induced in some measure by the kind 
things he has said of us—-in some remarks on our 
recent comments on a decision as to what consti- 
tutes a ‘‘ newspaper,” after quoting our lament that 
‘‘we are not a newspaper,” proceeds: ‘‘ We should 
be slow to decide that question against him, seeing 
the scope he usually allows himself. A part of the 
court’s description of a newspaper is that it contains 
intelligence of current events and news of general in- 
terest. Has not the JourNaAL a column of ‘ current 
topics?’ And then we suppose it must regard its 
fiery assaults upon Jefferson Davis, Mr. Justice 
Lamar and other ‘traitors,’ ‘rebels’ and ‘secession- 
ists’ as news of ‘general interest.’ And in a still 
more recent issue it has some things to say about 
Abraham Lincoln which have no very obvious con- 
nection with law. In reviewing Governor Boutwell’s 
book, ‘‘ The Lawyer, the Statesman and the Soldier,” 
he says of Lincoln tbat his ‘character is only just 
now beginning to be appreciated by the world in its 
unique beauty and glory.’ * * * ‘The good- 
ness and greatness of * * * the noblest pro- 
duct of American civilization * * * wisest, 
most patient and most humane spirit * * * so 
admired and sainted in his death. Such is the 
homage which the world pays to virtue,’ etc. The 
JouRNAL not long since gave Mr. Bishop a very 
just and deserved hauling over the coals because of 
certain extravagant, grotesque and childish state- 
ments of his regarding the common law. We im- 
agine that unfortunate gentleman will smile when 
he reads the above laudation of the statesman who 
insisted that the States bore the same relation to 
the Union that the counties bore to the States, and 
the paragon of virtue whose daily conversation was 
said to have been interlarded with jests which can- 
not be put into print. But we do not mean to 
quarrel with the JourNAL’s taste; we only give 
this as an illustration of the claims it might make 
to be included in the select circle of the news- 
papers. We also commend the Columbia Law 
Times to apply for membership in the same class; 
no doubt the Tribune would propose its name after 
reading the following, which we take from a recent 
issue of the Times: ‘It is encouraging to mark the 
great advance made in many localities in the south, 
both in business enterprise and the grade of life. 
It is most remarkable in those sections where 
northern influence and capital have found their 
abode. * * * Many localities are however far 
behind the time politically and morally,’” etc. 
We infer from this that our good friend has not 
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been at Gettysburg with Brother Longstreet and 
Brother Gordon, hugging the hireling generals of 
the tyrannical north on the spot where that foul jes- 
ter, ‘‘old Abe,” uttered his immortal little address. 
We shall not discuss the comparative merits of Jeff 
Davis and Abraham Lincoln, but must express our 
surprise that our friend should regard our state- 
ments as ‘‘news.” We thought that all well regu- 
lated people, south as well as north, regarded the 
matter very much as we do. But let us hope that 
we shall both live long enough to see what esti- 
mate history will put on the two men, and which 
it will pronounce the better friend of the south, 
and that in a green old age the Virginia will ac- 
knowledge his error, like the candid and good- 
natured gentleman we deem him. 


But there are times when we regret that ‘‘ we are 
not a newspaper.” Especially in vacation, when 
food for current topics is scarce, and it goes hard 
to find once a week a few items of interest to law- 
yers without straying too far over the boundary 
which separates law from politics, or literature, or 
theology, or science. This necessity has made us 
prematurely aged. We imagine that we might 
have gained a success as a political editor, and in 
that opinion we have been confirmed by Mr. Bish- 
op’s recent affirmation that we are a ‘‘ blackguard.” 
How easy it would be to get up half a dozen neat 
little editorials once a week if we were unrestrained 
by considerations of truth, or fairness, or decency, 
or probability, or knowledge, or good judgment! 
Sometimes we yearn to take a hand in the presi- 
dential tussle — with gloves, you know — we don’t 
want to kill anybody. But with a retainer by the 
party of the red bandanna or that of the inherited 
log-cabin, and with carte blanche for vituperation, 
and sarcasm, and innuendo, and sophistry, and cant, 
and credulity, and statistics based in imagination, 
we think we could keep up with the procession 
and gain ‘‘inflooence.” We might even invent or 
buy forged letters against an opponent, and get our- 
selves sued by a friend for libelin order to show 
the letters. There is another good thing about 
political newspapering — one is never called to ac- 
count for his mistakes or mis-statements like a legal 
editor; indeed, these are what is expected of him. 
His realm is mere opinion, and no one is responsi- 
ble for his opinions. This country is governed by 
newspapers — no longer by lawyers. Still, we think 
we shall stick to the law. It is better to die 
respectable, although poor. 


It would have delighted Judge Folger to glance 
over the table of cases in the last volume of this 
journal, and note the odd names. We have rarely 
seen so many in one volume. Bulwinkle, Hudnut, 
Comfort, Cover, Dugger, Herbage, Drumgoode, 
Laimbeer, Mares, Deacons, Pancoast, Hyman, Hair, 
Moonelis, Handyside, for example. But all other 
queer names are as nothing in comparison with the 
title of the first cause in which we ever did any 
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law copying —“ Nicholas Dick against Debby Ann 
Funk.” Does not that come trippingly off the 
tongue? We used to wonder if the plaintiff were a 
descendant from a late marriage of Betsy Trot- 
wood’s friend, and what Debby Ann was to Peter 
of mock-auction celebrity. What was the particu- 
lar unpleasantness between Mr. Dick and Miss 
Funk we cannot recall after thirty-five years. Per- 
haps some weighty questions of chickens, or currant 
bushes, or coming to a well, or a gore of land six 
inches wide at the big end, or some such dispute as 
frequently exercises neighboring country folk, in 
which the costs are larger than the corpus rei. 
Probably both have made it up in a realm where 
lawyers cease from troubling and suitors are at rest. 
Peace to their folios! 





In making some researches among the records of 
our Court of Appeals for 1860 we came across some 
choice passages in the brief of an appellant’s attor- 
ney, criticising the conduct of the trial judge. The 
angry gentleman cried: ‘‘ Jury trials are a farce, 
and jurors pliant instruments,” etc. ‘‘ One solid, 
honest, capable judge, appointed for life, would 
outweigh all the fanciful benefits of the boasted sys- 
tem of trial by jury.” ‘‘ What lot, or part, or voice, or 
word hes a jury had in determining this common- 
law claim? None, except that of a slave who gives 
an answer as the master dictates.” ‘‘He has set 
up an image, framed in his own mind, * * * 
and compelled others to fall down and adore it as 
the emblem of the law. He has narrowed the 
thoughts of twelve thinking men, * * * de- 
cided like a lawyer in his chamber and not like a 
magistrate in his robes of office * * * dragged 
and defiled in the mire, the ermine * * * worthy 
onty of the worst ages of imperial Rome or the low- 
est barbarism of Madagascar.” The judge thus 
criticised was John A. Lott, afterward chief com- 
missioner of appeals. How differently counsel talk 
now-a-days! Judges are sometimes arbitrary and 
disagreeable, but counsel do not so much as for- 
merly imagine that the judge has taken pains be- 
forehand to inquire into the particular suit, and 
is determined corruptly to take sides, No man’s 
suit is so important as it was in old times. 


A full-length and life-size portrait of David Dud- 
ley Field now hangs opposite that of Mr. Evarts in 
the corridor adjoining the court of appeals’ cham- 


ber at the capitol. These portraits both have a poor 
light and hang too high. We are quite willing to 
look up to these gentlemen as lawyers, but not as 
portraits, The portrait of Mr. Field is a strong and 
faithful piece of work by Mr. Robert Gorden Har- 
die, a promising young artist of New York. In our 
judgment it is the most meritorious of the entire 
collection, except that of Judge Folger, by Eastman 
Johnson. The painter had a good subject. Mr. 
Field stands erect and vigorous with the burden of 
eighty-two years resting lightly upon him. What 
a list of strong intellects or great lawyers this collec- 





tion now exhibits! Kent, Walworth, Cowen, Spen- 
cer, Nelson, Denio, Comstock, Peckham, Church, Fol- 
ger, Hill, Reynolds, Evarts, Field, and others only a 
little less pre-eminent, and all within this century! 
Can any other State or country boast the like? 


——_____— 


NOTES OF CASES. 


N Lippincott v. Lasher, New Jersey Court of 
Chancery, May 16, 1888, the defendants were 
carriers of merchandise in the city of Salem. While 
not so employed they would spend their time with 
their horses and wagons in the public street in front 
of the complainant’s dwelling, to such an extent 
that unpleasant and noxious odors were created, 
and at certain times carried into the dwelling of 
the complainant, making his home uncomfortable. 
Held, subject to injunction. Bird, V. C., said: 
‘In consequence of the presence of these horses, 
flies became more numerous and troublesome than 
they otherwise would have been, and the atmos- 
phere became foul and so vitiated as to obliged 
the complainant to close the doors and windows of 
his house. Now if the proof sustains these allega- 
tions of the complainant, most clearly he is entitled 
to an injunction. None will pretend that the de- 
fendants had aright to appropriate any portion of 
the public street in this manner to their own pri- 
vate purposes. The public highway is only desig- 
nated for the use of the public as a passage-way, as 
a means of communication between different points. 
It never was intended or designed to be used as a 
stable or as a private yard or’other inclosure for the 
convenience of men of business, And yet the com- 
plainant would have no special right to the protec- 
tion of this court unless he suffered some special 
injury over and above what the public generally 
suffer from such obstruction or use of the highway. 
In my judgment he has shown such special injury. 
It is clearly proved that the odors coming directly 
from this locality, and which were occasioned by 
the use made of this locality by the owners of these 
horses, penetrated the dwelling of this complain- 
ant, and made it not only unpleasant and uncom- 
fortable but exceedingly offensive. I do not forget 
that an offer was made to show by certain respect- 
able citizens, glass-blowers, who spend a great deal 
of time near by while they were not employed in 
their ordinary daily work, who swear that they 
never noticed any of these offensive odors. It is 
said however that they were smokers, and gener- 
ally employed their time sitting together thus in 
social chat, and smoking as well, and that they 
would not be very likely to detect the odors com- 
plained of did they exist. It is not necessary that 
I should determine the extent of the capacity of 
these men to detect these odors, nor whether they 
were in the immediate neighborhood at such times 
as were most favorable for their dissemination; for 
as long as the complainant and his wife and an- 
other witness are unimpeached before me, their tes- 
timony to the effect that at certain periods of the 
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day, and in certain conditions of the atmosphere, it 
was very Offensive in the front of their dwelling, 
must be given the credit that such evidence is al- 
ways entitled to. The fact that the dwelling of 
the complainant is the only one in that immediate 
vicinity cannot in the least detract from or dimin- 
ish his rights as a citizen in a case of this character. 
The defendants anxiously insist that if the injunc- 
tion is made perpetual it should be without costs, 
because the suit was instituted without justifiable 
cause, and has been prosecuted more for the costs 
than for any beneficial purpose. Counsel pressed 
the point that if the complainant had any rights he 
was pursuing them with a malicious intent and 
spirit, and therefore he should not be encouraged 
by awarding to him the ordinary fees fixed by law 
which attend such a litigation. This view cannot 
be entertained. Davis v. Flagg, 35 N. J. Eq. 491; 
Phelps v. Nowlen, 72 N. Y. 39; Kiff v. Youmans, 86 
id. 329; Nichols v. Pinner, 18 id. 803. The defend- 
ants were warned of the wrong they were doing 
the complainant before he filed his bill, and they 
persisted in the course which the court now finds 
itself called upon to condemn.” 


A rather amusing application of the doctrine of 
remote cause was made in Alevander v. Town of 
New Castle, Indiana Supreme Court, May 29, 1888, 
where it was held that a town is not liable to one 
who is injured by falling into an excavation in the 
street when the fall was wholly occasioned by the 


act of another, who willfully seized plaintiff and 


threw him into the pit. The court said: ‘* Whar- 
ton in his work on the Law of Negligence, at sec- 
tion 134, says: ‘Supposing that, if it had not been 
for the intervention of a responsible third party, 
the defendant’s negligence would have produced no 
damage to the plaintiff, is the defendant liable to 
the plaintiff? This question must be answered in 
negative, for the general reason that causal connec- 
tion between negligence and damage is broken by 
the interposition of independent responsible human 
action. I am negligent on a particular subject- 
matter as to which Iam not contractually bound. 
Another person, moving independently, comes in 
and either negligently or maliciously so acts as to 
make my negligence injurious to a third person. If 
so, the person so intervening acts as a non-conduc- 
tor, and insulates my negligence so that I cannot 
be sued for the mischief which the person so inter- 
vening directly produces, he is the one who is lia- 
ble to the person injured. I may be liable to him 
for my negligence in getting him into difficulty, 
but I am not liable to others for the negligence 
which he alone was the cause of making operative.’ 
So if a house has been negligently set on fire, and 
the fire ‘has spread beyond its natural limits by 
means of a new agency; for example, if a high 
wind arose after its ignition and carried burning 
brands to a great distance, thus causing a fire and a 
loss of property at a place which would have been 
safe but for the wind, the loss so caused by the 
wind will be set down as a remote consequence for 





which the person setting the fire should not be held 
responsible. 1Thomp. Neg. 144. Our cases are in 
harmony with the general principles herein an- 
nounced, Smith v. Thomas, 23 Ind. 69; Pennsylva- 
nia Oo. v. Hensil, 70 id. 569; City of Greencastle v. 
Martin, 74 id. 450; Billman v. Railroad Co., 76 id. 
166; City of Crawfordsville v. Smith, 79 id. 308; 
Railroad Co. v. Buck, 96 id. 346; Bloom v. Insur- 
ance Co., 97 id. 478; Pennsylvania Co. v. Whitlock, 
99 id. 16. Heavenridge was clearly an intervening 
as well as an independent human agency in the in- 
fliction of the injuries of which the plaintiff com- 
plained.” 


Apropos of the right of foot-travellers in streets, 
in Undhejem v. Hastings, Minnesota Supreme Court, 
June 11, 1888, an action for an injury caused by de- 
fendant’s negligently driving his buggy against 
plaintiff in a public street, it not appearing that 
the street was much thronged with vehicles, held, 
that it was not negligence per se in plaintiff to go 
along in the street, for a lawful purpose, without 
looking behind him to see if vehicles might be ap- 
proaching from that direction. The court said: 
“The plaintiff, carrying his dinner-basket, and on 
his way to his home, entered a street car on Twentieth 
avenue north, in the city of Minneapolis. Finding 
he was on the wrong car he immediately left it 
while it was going rapidly, intending to take an- 
other car. In leaving it he dropped some articles 
from his basket upon the ground and at once went 
back, walking along the street-railway track pick- 
ing up the dropped articles, and without looking 
behind him, when the defendant, who was in his 
buggy, driving rapidly along the street toward him 
from the direction behind him, drove so that the 
buggy-wheel struck plaintiff's leg and broke it. 
Plaintiff did not see the horse or buggy till he was 
struck, nor did he look in the direction from which 
it came after he let go of the street car. The court 
below held that to go along the street picking up 
the articles he had dropped without looking to see 
if any vehicle might be coming along the street be- 
hind him, was so clearly negligence that there was 
no question upon it for the jury to pass upon. In 
this the court erred. It cannot be laid down 
as a rule that in all cases, without regard to the ex- 
tent to which the street is usually traveled, it is 
negligence for one on foot to cross it or walk in it 
without looking in each direction to see if a vehicle 
may be approaching. To do so upon a crowded 
city street, where vehicles driven rapidly pass each 
way every instant, and where the crowd of vehicles 
prevent the drivers seeing readily a person on foot 
in a part of the street other than the crossings, and 
where, consequently, danger is nearly always pres- 
ent, might be so patently negligent that a reasona- 
ble mind could come to but one conclusion; while 
it would be otherwise if the street were but little 
frequented. In the latter case it might or might 
not be negligent, depending on other circumstances ; 
such, for instance, as the length of time spent in 
the street without looking around. Conduct that 
would be manifestly negligent in crossing or going 
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along a railroad track owing to the magnitude of 
the danger to be apprehended, and the difficulty of 
escaping it, might raise no imputation of negligence 
in crossing or traveling along a common country 
road. It does not appear that Twentieth avenue, 
at the place where the injury was sustained, was 
much traveled. The only evidence touching the 
point was that of plaintiff, that ‘there were no 
other teams or conveyances on the street,’ indicat- 
ing that it was not thronged to such extent as to 
call necessarily for the conclusion that no prudent 
man would have gone along the street as plaintiff 
(he being there for a lawful purpose) without look- 
ing behind to see if vehicles might be approaching. 
The question of his negligence was, on the evidence, 
for the jury.” 


eS 


LIBEL — PUBLICATION — COMMUNICATION 
BY HUSBAND TO WIFE— DEFACEMENT 
OF TESTIMONIAL OF CHARACTER — DAM- 
AGES. : 


20 QUEEN’S BENCH DIVISION, 635, FEB. 7, 1888. 


WENNHAK V. MORGAN. 
In an action for libel, the fact that defendant has disclosed 
the libel to his wife is not evidence of publication. 
In an action for maliciously defacing the written character 
of a servant by writing upon it a disparaging statement, 
the plaintiff may recover substantial damages. 


i) OTION by the plaintiff for a new trial on the 
41L ground of misdirection. 

The action was against the defendant and his wife 
for libel, and for malicious damage to a document. 

At the trial before Mathew, J.,and a jury, it ap- 
peared from the opening speech of the plaintiff's conn- 
sel that the plaintiff, a domestic servant, had been in 
the employ of a lady who had since gone abroad, and 
who gave him a good character in writing. The plain- 
tiff afterward entered the service of the defendant on 
the faith of the character, which he handed to the de- 
fendant. Finding that the place did not suit him, 
the plaintiff gave notice to leave. After the notice 
had been given, the defendant one morning summa- 
rily dismissed the plaintiff, charging him with having 
been absent from the house during the night without 
leave. The plaintiff asked for his character, which 
was delivered to him by the defendant's wife, when it 
was found that the defamatory words complained of 
had been written upon it by the defendant. 

The words were to the effect that plaintiff had been 
dismissed for staying out all night without leave. 

On the opening the learned judge held that there 
was no publication, and with respect to the claim for 
maliciously damaging the character, that it was the 
property of the plaintiff, but that he could not recover 
more damages than a shilling. The verdict was en- 
tered accordingly. 

Bassett Hopkins, for plaintiff. 

Roland V. Williams, for defendant. 


HuvppD.eston, B. Two questions arise in this case. 
First, whether there was a publication’ under the cir- 
cumstances; and secondly, whether the learned judge 
was right in taking upon himself the issue as to the 
amount of damages to which the plaintiff was entitled. 
With respect to the first of those points this is, as far 
as we know, the first time it has ever been alleged in 
cases of this kind that the handing over of a libel by 
the libeller to his wife is a publication. I think that 





the question can be decided on the common-law prin- 
ciple that husband and wifeare one. The uttering of 
a libel to the party libelled is clearly no publication 
for the purposes of a civil action. And if a libel is 
uttered on a privileged occasion to a husband when 
his wife is present, it has been held that her presence 
does not take away the privilege. 

In Odgers on Libel and Slander (2d ed.), p. 153, 
there isa reference to Trumbull v. Gibbons, 3 City 
Hall Recorder, 97, an American case, of which there 
is a note in Townshend on Slander and Libel, as fol- 
lows: ‘‘Gibbons wrote defamatory matter of Trum- 
bull, and had fifty copies printed in pamphlet form in 
Massachusetts. Forty-five copies he retained and five 
he sent to his wife in New Jersey, indorsing four of 
them with the names of certain persons, acquaint- 
ances of his wife, but without any instructions to the 
wife as to how she should dispose of the copies so sent 
to her. The wife delivered two of the copies in New 
Jersey to the persons whose names were indorsed 
thereon, and the others she delivered in New Jersey 
to Trumbull, who exhibited them to various persons. 
On Trumbull suing Gibbons in New York for libel, it 
was contended for defendant (1) that there was no 
publication by defendant, (2) or no publication within 
the State. The second point was overruled, and as to 
the first it was held that the delivery of the manu- 
script to be printed was a publication, although a de- 
livery to a wife in confidence would not be a publica- 
tion, yet in the case then before the court the wife 
acted as the agent of her husband, and her delivery 
of the pamphlets amounted to a publication by the 
defendant. Trumbull v. Gibbons, supra.” 

We think it our duty to hold, that according to a 
well-recognized principle, husband and wife are in the 
same position, and therefore that the uttering of a 
libel by ahusband to his wife is no publication, in 
cases apart from the Married Women’s Property Act, 
and that on that ground the decision of the learned 
judge was right. 

With respect to the other questions it was a matter 
of much more difficulty, viz., how for the learned 
judge at the trial was justified in taking on himself 
the duties of a jury with respect to damages. 

For the defendant it is contended, first, that the 
document defaced was not the plaintiff's property; 
and next, that the act done to it was not done malic- 
iously or mischievously, but bona fide and without 
malice. The learned judge held that the testimonial] 
so handed over by the plaintiff to the defendant was 
and remained the property of the plaintff. I do notat 
present think that we are in a position to say that the 
learned judge was right or wrong on the point. There 
is much in the argument of the learned counsel that 
it would be a question for the jury, looking at all the 
circumstances, whether when the plaintiff handed 
over the testimonial to the defendant he did so with 
the intention of passing the property in it. There is 
a material distinction between the letters ordinarily 
written in answer to an inquiry as to a servant's char- 
acter—which would probably be the property of the 
master proposing to engage the servant—and a general 
testimonial of good character, which is, I should 
think, intended to be used as a voucher on future oo- 
casions. In this case the lady who gave the testimo- 
nial was abroad, and could not be applied to for a re- 
newal of it. There might have been a question for 
the jury whether under the circumstances the hand- 
ing over of the testimonial was a deposit, or a parting 
with the property so as to vest it in the defendants. If 
the jury found that it was merely a deposit, the illus- 
tration given in argument of handing over the diploma 
on an application for a situation would apply. How- 
ever the learned judge decided that point in favor of 
the plaintiff. The next point is that the learned judge 
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took upon himself to decide the amount of damages. 
We think that wasa matterentirely for the jury. The 
learned judge seems to have thought that the only meas- 
ure of damage was the expense of obtaining a renewal 
of thecharacter. But it cannot be said that that ex- 
pense would be no more than ashilling. There might 
be much expense in finding out where the lady was, 
and in communicating with her. Further if the injury 
found that the indorsement was malicious they might 
have given large damage, Under these circumstances 
we think that onthe ground that there was no publi- 
cation the verdict must be entered forthe defendant 
on the claim for libel, aud that the other issues must 
be sent down to be retried by a jury. 


Manisty, J. Icometo the same conclusion. The 
case, although in one view a comparatively small one, 
involves a very important principle. On the first point 
the maxim and principle acted on for centuries is still 
in existence, viz., that as regards this case, husband 
and wife are in poiut of law one person. The earlier 
authorities on this point are collected in Montague 
Lush on Husband and Wife, at p. 3. 

It would be enough to say that that is the law and 
the ground of the law. But whatisthe real founda- 
tionof it? It is, after all, a question of public policy, 
or asit has been well called, social policy. No doubt 
that principle has been interfered with by judge-made 
law. Public opinion has altered in some circumstances, 
and no better illustration of that can be given than 
the change of view as to deeds of separation between 
husband and wife. But if the public policy is consid- 
ered, what is there to show any change in judicial 
opinion or public policy with respect to communica- 
tions between husband and wife hitherto held sacred ? 
It has been argued that in some cases it might be well 
that publication of slander by a man to his wife 
should be actionable. But look at the other side; 
would it be wellfor us to lay down now that any de- 
famation communicated by a husband to a wife was 
actionable? ‘To do so might Jead to results disastrous 
to social life, and I for one would be no party to mak- 
ing new law to support such actions. Imay say inci- 
dentally that there is no pretense for arguing that this 
action could be maintained against the female defend- 
ant, for all that she did was to hand the alleged libel 
to the plaintiff himself, so judgment should have been 
entered for her. Then as to the other question. The 
learned judge proceeded on the ground that there was 
no evidence of damage. If that wasso, what becomes 
of the cause of action? The allegation is that the de- 
fendant maliciously—for mischievously may be put 
out of consideration—defaced the testimonial. That 
involves two questions; first, whether the indorse- 
ment was written maliciously or bona fide on a docu- 
ment not the property of the plaintiff. The learned 
judge held that the document was the property of the 
plaintiff, and must also have held that the indorse- 
ment was maliciously written, but he thought that 
the damages were only ashilling. I think the ques- 
tion of property was for the jury. Under certain cir- 
cumstances the testimonial might be the property of 
the defendant. It might be that the testimonial was 
only deposited with the defendant, and was the prop- 
erty of the servant. But that is a question of fact and 
not of law. The next point is more serious. The 
learned judge held that there was no evidence of dam- 
age, but to sustain the verdict on this part of the claim 
the act of indorsing must have been done maliciously. 
The damage was a question forthe jury. So I think 
that in coming to the conclusion that there was no evi- 
dence of damage, and therefore taking on himself to 
give a verdict for a shilling, the learned judge was 
wrong and therefore that the issues on the second 
part of the statement of claim must go down toa new 





trial, and the verdict and judgment for the defendant 
on the first part of the claim will stand. 

Judgment accordingly. 

[See Larison v. State, 36 Alb. L. J. 77.—Epb.] 


——_¢—_____—— 


CONSTITUTIONAL LAW—OLEOMARGARINE 
ACT. 


UNITED STATES SUPREME COURT, APRIL 9, 1888. 


POWELL Vv. COMMONWEALTH OF PENNSYLVANTIA.* 


FIED, J. (dissenting). The plaintiff in error was in- 
dicted in one of the courts of Pennsylvania for selling 
asan article of food two cases of oleomargarine butter, 
containing five pounds each, and was sentenced to pay 
a fine of $100. The case being taken to the Supreme 
Court of the State, the judgment was affirmed, and to 
review it the case was brought to thiscourt. The stat- 
ute under which the conviction was had was passed on 
the 2lst of May, 1885, and went into effect on the 1st 
of July following. It declares in its first section “that 
no person, firm or corporate body shall manufacture 
out of any oleaginous substance or any compound of 
the same, other than that produced from unadulter- 
ated milk, or cream from the same, any arti- 
cle designed to take the place of butter or cheese, 
produced from pure, unadulterated milk, or cream 
from the same or of any imitation or adul- 
terated butter or cheese, nor shall sell, or offer 
for sale, or have in his, her or their possession, 
with intent to sell the same as an article of food.”” In 
another section the act made a violation of these pro- 
visions a misdemeanor punishable by a fine of not less 
than $100, nor more than $300, or by imprisonment in 
the county jail for not less than ten nor more than 
thirty days, or both such fine and imprisonment, 
for the first offense, and imprisonment for one year 
for every subsequent offense. The act, it is to be ob- 
served, is not designed to prevent any deception in the 
manufacture and sale of the article of oleomargarine 
butter, or any attempt to pass it off as butter 
mude of milk or cream. The title would indicate that 
the act was intended for the protection of the public 
health, and to prevent the adulteration of dairy pro- 
ducts, and fraud in the sale thereof. It is probable 
that the original draft of the act had such a purpose, 
and that the title was allowed to remain after its body 
was changed. Be this as it may, the act is one pro- 
hibiting the manufacture or sale, or keeping for sale, 
of the article, though no concealment is attempted as 
to its character, nature or ingredients. Its validity is 
rested simply upon the fact that it has pleased the 
Legislature of the Commonwealth to declare that the 
article shall not be manufactured or sold or kept for 
sale within its limits. On thetrial the defendant of- 
fered to prove by competent witnesses that the article 
manufactured was composed of ingredients perfectly 
healthy, and was as wholesome and nutritious as but- 
ter produced from pure milk or cream; but the court 
refused to allow the evidence on the ground that it 
was immaterial and irrelevant. It was sufficient, in 
its judgment, that the Legislature had passed the act, 
to render a disregard of its provisions a public offense. 
The defendant also offered to prove that the article 
sold by him was a part of a large and valuable quan- 
tity manufactured prior to the passage of the act of 
May 21, 1885, in accordance with the laws of the Com- 
monwealth relating to the manufacture and sale of 
the article: but this offer was also rejected on the 
same ground, as immaterial and irrelevant. The case 
is therefore to be considered as if the proof offered 





* For majority opinion see 37 Alb. L. J. 870. 
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had been received. Scotland Co. v. Hill, 112 U. 8. 183, 
186. 

Two questions are thus distinctly presented: First, 
whether a State can lawfully prohibit the manufac- 
ture of a healthy and nutritious article of food de- 
signed to take the place of butter, out of any oleagin- 
ous substance, or compound of the same, other than 
that produced from pure milk or cream, and its sale 
when manufactured; and second, whethera State can 
without compeusation to the owner prohibit the sale 
of an article of food, in itself healthy and nutritious, 
which has been manufactured in accordance with its 
laws. These questions are not presented in the opin- 
ion of the court as nakedly and broadly as here stated, 
but they nevertheless truly indicate the precise points 
involved, and nothing else. Upon first impressions 
one would suppose that it would bea matter for con- 
gratulation on the part of the State that in the pro- 
gress of science a means had been discovered by which 
a new article of food could be produced, equally 
healthy and nutritious with, and less expensive than 
one already existing, and for which it could be used as 
asubstitute. Thanksand rewards would seem to be 
the natural return forsuch a discovery, and the in- 
crease of the article by the use of the means thereby 
encouraged. But not so thought the Legislature of 
the Commonwealth of Pennsylvania. By the enact- 
ment in question it declared that no article of food to 
take the place of butter shall be manpfactured out of 
any other oleaginous matter than that which is pro- 
duced from pure milk or cream, or be sold within its 
limits or kept for sale, under penalty of fine and im- 
prisonment. 

If the first question presented can be answered, as it 
has been by the court, in the affirmative, I do not see 
why itis not equally within the competency of the 
Legislature to forbid the production and sale of any 
new article of food, though composed of harmless in- 
gredients, and perfectly healthy and nutritious in its 
character; or even to forbid the manufacture and sale 
of articles of prepared food now in general use, such 
as extracts of beef and condensed milk, and the Jike, 
whenever it may see fit to do so; its willin the mat- 
ter constituting the only reason for the enactment. 
The doctrine asserted is nothing less that the compe- 
tency of the Legislature to prescribe, out of different 
articles of healthy and nutritious food, what shall be 
manufactured and sold within its limits, and what 
shall not be thus manufactured and sold. I havealways 
supposed that the gift of life was accompanied with 
the right to seek and produce food, by which life can 
be preserved and enjoyed, in all ways not encroach- 
ing upon the equal rights of others. I have supposed 
that the right tu take all measures for the support of 
life, which are innocent in themselves, is an element 
of that freedom which every American citizen claims 
as his birthright. I admit that previous to the adop- 
tion of the fourteenth amendment of the Federal Con- 
stitution the validity of such legislation was to be de- 
termined by the Constitution of the State, and that 
its tribunals were the authoritative interpreters of its 
meaning. This court could exercise no appellate jur- 
isdiction over the judgments of the State courts in 
matters of purely local concern. Their judgments in 
such cases were final and conclusive. If the legisla- 
tion of the State thus sustained was oppressive and un- 
just, the remedy could be found only in subsequent 
legislation, brought about through the influence of 
wiser views and a more enlightened policy on the part 
of the people. From the structure of our dual govern- 
ment, in which the United States exercise only such 
powers as are expressly delegated to them by the Con- 
stitution, or necessarily implied, all others not pro- 
hibited to the States being reserved to them respect- 
ively or to the people, the great mass of matters of lo- 





cal interest were necessarily subject to the State regu- 
lation, and whether that was wisely or unwisely en- 
acted, it was not a question which could come under 
the consideration of thiscourt. The government cre- 
ated by the Constitution was not designed for the 
regulation of matters purely local in their character. 
The States required no aid from any external author- 
ity to manage their domestic affairs. It was only for 
matters which affected all the States, or which could 
not be managed by them in their individual capacity, 
or managed only witb great difficulty and embarrass- 
ment, and a general and common government was de- 
sired. 

Only such powers of internal regulation were there- 
fore conferred as were essential to the successful and 
efficient working of the government established, to 
facilitate intercourse and commerce? between the peo- 
ple of different States, and to secure to them equality 
of protection in the several States, and only such 
restraints were placed upon the action of the 
States as would prevent conflict with its authority, to 
secure the fulfillment of contract obligations, ard in- 
sure protection against punishment by legislative de- 
cree or by retrospective legislation. By the first section 
of the fourteenth amendment, which had its origin in 
the new conditions and necessities growing out of the 
late civil war, further restraints were placed upon the 
power of the States in some particulars, a disregard of 
which subjected their action to review by this court. 
That section is as follows: ‘‘All persons born or natu- 
ralized in the United States, and subject to the juris- 
diction thereof, are citizens of the United States and 
of the State wherein they reside. No State shall make 
or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty or 
property without due process of law; nor deny to any 
person within its jurisdiction the eqnal protection of 
the laws.’’ Itis the clause declaring that no State 
shall ‘‘ deprive any person of life, liberty or property 
without due process of law” which applies to the 
present case. This provisionis found in the Constitu- 
tions of nearly all the States, and was designed to pre- 
vent the arbitrary deprivation of life and liberty, and 
the arbitrary spoliation of property. As I said ona 
former occasion, it means that neither can be taken, 
or the enjoyment thereof impaired, except in the 
course of the regular administration of the law in the 
established tribunals. It has always been supposed to 
secure to every person the essential conditions for the 
pursuit of happiness, and is therefore not to be con- 
strued in a narrow or restricted sense. Ea parte Vir- 
ginia, 100 0.8. 366. 

By ‘‘liberty’’ as thus used is meant something more 
than freedom from physical restraint or imprison- 
ment. Itmeans freedom, not merely to go wherever 
one may choose, but to do such acts as he may judge 
best for his interest not inconsistent with the equal 
rights of others; that is, to follow such pursuits as 
may be best adapted to his faculties, and which will 
give to him the highest enjoyment. As said by the 
Court of Appeals of New York in People v. Marz: 
“The term ‘liberty’ as protected by the Constitu- 
tion, is not cramped into a mere freedom from physi- 
cal restraint of the person of the citizen, as by incar- 
ceration, but is deemed to embrace the right of man 
to be free in the enjoyment of the faculties with which 
ho has been endowed by his Creator, subject only to 
such restraints as are necessary for the common wel- 
fare.”’ 99 N. Y. 386. And again in Re Jacobs: ‘ Lib- 
erty in its broad sense, as understood in this country, 
means the right, not only of freedom from actual ser- 
vitude, imprisonment or restraint, but the right of one 
to use his faculties, in all lawful ways, to live and work 
where he will, to earn his livelihood in any lawful 
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calling, and to pursue any lawful trade or vocation.” 
98 N. Y. 98. : 

With the gift of life there necessarily goes to every 
one theright todo all such acts, and ‘follow all such 
pursuits, not inconsistent with the equal rights of 
others, as may support life and add to the happiness 
of its possessor. The right to pursue one’s happiness 
is placed by the Declaration of Independence among 
the inalienable rights of man, with which all men are 
endowed, not by the grace of emperors or kings, or by 
force of legislative or constitutional enactments, but 
by their Creator; and to secure them, not to grant 
them, governments are instituted among men. The 
right to procure healthy and nutritious food,by which 
life may be preserved and enjoyed, and to manufac- 
tureit, is among those inalienable rights, which in my 
judgment no State can give, and no State can take 
away, except in punishment forcrime. It is involved 
in the right to pursue one’s happiness. This doctrine 
is happily expressed and illustrated in People v. Mara, 
cited above, where the precise question here was pre- 
sented. That case arose upon an indictment for a vio- 
lation of a provision of an act of the Legislature of New 
York, entitled ‘‘Anact to prevent deception in the 
sale of dairy products,” a section of which was almost 
identical in language with the first section of the act 
of the Legislature of Pennsylvania under consid- 
eration. The defendant was convicted by the Court 
of General Sessions of New York. The conviction 
was affirmed by the General Term of the Supreme 
Court, and from that decision an appeal was taken to 
the Court of Appeals, where the judgment was re- 
versed. The court was of opinion that the object and 
effect of the act, notwithstanding its title, was not to 
supplement existing provisions against fraud and de- 
ception by means of imitation of dairy butter, but to 
prohibit the manufacture and sale of any article which 
could be used as a substitute for it, however openly 
and fairly the character of the substitute might be 
avowed and published, to drive the substituted arti- 
cle from the market, and protect those engaged in the 
manufacture of dairy products against the competi- 
tion of cheaper substances capable of being applied to 
the same uses as articles of food. At the trial, and on 
the argument of the appeal, the ground was taken, 
that if such were the case, the manufacture or sale 
of any oleaginous compound, however pure and whole. 
some, as an article of food, if it was designed to take 
the place of dairy butter, was by that act made a 
crime; and the court said: ‘‘ The result of the argu- 
ment is, that if in the progress of science a process is 
discovered of preparing beef tallow, lard or any other 
oleaginous substance, and communicating to it a pala- 
table flavor, so as torender it serviceable as a substi- 
tute for dairy butter, and equally nutritious and valu- 
able, and the article can be produced at a compara- 
tively small cost, which will place it within the reach of 
those who cannot afford to buy dairy butter, the ban of 
this statute is upon it. Whoever engages in the business 
of manufacturing or selling the probibited product is 
guilty of acrime; the industry must be suppressed; 
those who could makea livelihood by it are deprived 
of that privilege; the capital invested in the business 
must be sacrificed; and such of the people of the State 
as cannot afford to buy dairy butter must eat their 
bread unbuttered.” 

Aud after referring to the State Constitution, which 
provides that no member of the State shall be dis- 
franchised, or be deprived of any of the rights and 
privileges secured to any citizen thereof, unless by the 
law of the land, or the judgment of his peers; and tu 
the clause which declares that no person shall be de- 
prived of life, liberty or property without due process 
of law; and to the first section of the article of the 


fourteenth amendment of the Federal Constitution— 





the court said: ‘‘ These constitutional safeguards have 
been so thoroughly discussed in recent cases that it 
would be superfluous to do more than refer to the 
conclusions which have been reached bearing upon 
the question now under consideration. Among these 
no proposition is now more firmly settled than that it is 
one of the fundamental rights and privileges of every 
American citizen to adopt and follow such lawful in- 
dustrial pursuit, not injurious to the community, as 
he may see fit.” And referring to various decisions as 
to the meaning of liberty, among which was one that 
the right to liberty embraces the right of man ‘to ex- 
ercise his faculties and to follow a lawful vocation for 
the support of life,” the court said: ‘‘ Who will have 
the temerity to say that theseconstitutional principles 
are not violated by an enactment which absolutely 
prohibits an important branch of industry for the sole 
reason that it competes with another, and may reduce 
the price of an article of food for the human race? 
Measures of this kind are dangerous even to their pro- 
moters. Ifthe argument of the respondent in sup- 
port of the absolute power of the Legislature to pro- 
hibit one branch of industry for the purpose of pro- 
tecting another with which it competes, can be sus- 
tained, why could not the oleomargarine manufac- 
turers, should the obtain sufficient power to influence 
or control the legislative councils, prohibit the manu- 
facture or sale of dairy products? Would arguments 
then be found wanting to demonstrate the invalidity, 
under the Constitution, of such an act? The principle 
isthe same in both cases. The numbers engaged upon 
each side of the controversy cannot influence the 
question here. Equal rights to all are what are in- 
tended to be secured by the establishment of consti- 
tutional limits to legislative power, and impartial tri- 
bunals to enforce them.”’ 

The answer made to all this reasoning and this de- 
cision is that the act of Pennsylvania was passed in 
the exercise of its police power; meaning by that term 
its power to provide for the health of the people of 
the State. Undoubtedly this power of a State extends 
to all regulations affecting, not only the health, but 
the good order, morals and safety of society; but a 
law does not necessarily fall under theclass of police 
regulations because it is passed under the pretense of 
such regulations, as inthis case, by a false title, pur- 
porting to protect the health, and prevent the adulter- 
ation of dairy products, and fraud in the sale thereof. 
It must have in its provisions some relation to the end 
to be accomplished. If that which is forbidden is not 
injurious to the health or morals of the people, if it 
does not disturb their peace or menace their safety, it 
derives no validity by calling it a police or health law. 
Whatever name it may receive, it is nothing less than 
an unwarranted interference with the rights and the 
liberties of the citizen. 

In Re Jacobs the law possed was entitled “‘An act to 
improve the public health by prohibiting the manu- 
facture of cigars and preparation of tobacco in any 
form in tenement houses in certain cases, and regu- 
lating the use of tenement houses in certain cases." 
It prohibited the manufacture of cigars or prepara- 
tion of tobacco in any form on any floor, or in any 
part of any floor, in any tenement house, if such floor, 
or part of such floor, was occupied by any person as a 
home or residence for the purpose of living, sleeping, 
cooking or doing any household work therein; and de- 
clared that every person who was guilty of a violation 
of the act, or of having caused another person to com- 
mit such violation, should be deemed guilty of a mis- 
demeanor, and punished by a fine of not less than $10 
nor more than $100, or by imprisonment for not less 
than ten days nor more than six months, or by both 
such fine and imprisonment. The tenement house 
used had four floors, and seven rooms on each floor, 
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and each floor was occupied by one family, living in- 
dependently of the others, and doing its cooking in 
one of the rooms thus occupied. Jacobs was engaged 
in one of his rooms in preparing tobacco and making 
cigars, but there was no smell of tobacco in any part of 
the house except inthat room. For this violation of 
the act he was arrested. A writ of hubeas corpus sued 
out in the court below for his discharge was dismissed 
at the Special Term of the Supreme Court. On ap- 
peal to the General Term this order was reversed, and 
the case was taken to the Court of Appeals. There the 
claim was made that the Legislature passed this act in 
the exercise of its police power; but the court said in 
answer: ‘‘ Generally it is for the Legislature to deter- 
mine what laws and regulations are needed to protect 
the public health and secure the public comfort and 
safety; and when its measures are calculated, in- 
tended, convenient and appropriate to accomplish 
these ends, the exercise of its discretion is not subject 
to review by the courts; but they must have some re- 
lation to these ends. Under the mere guise of police 
regulations, personal rights and private property can- 
not be arbitrarily invaded, and the determination of 
the Legislature is not final and conclusive. If it passes 
an act ostensibly for the public health, and thereby 
destroys or takes away the property ofa citizen, and 
interferes with his personalliberty, then it is for the 
courts to scrutinize the act, and see whether it really 
relates to and is convenient and appropriate to pro- 
mote the public health. It matters not that the Leg- 
islature may, in the title to the act, or in its body, de- 
clare that itis intended for the improvement of the 
public health. Sucha declaration does not conclude 
the courts, and they must yet determine the fact de- 
clared, and enforce the supreme law.”’ 

And the court concluded an extended consideration 
of the subject by declaring that when a health law is 
challenged in the courts as unconstitutional, on the 
ground that it arbitrarily interferes with personal lib- 
erty and private property without due process of law, 
the court must be able to see that it has in fact some 
relation to the public health, that the public health is 
the end aimed at, and that it is appropriate and 
adapted to that end; and as it could not see that the 
law in question, forbidding the cigar-maker from ply- 
ing his trade in his own room in the tenement house, 
when allowed to follow it “elsewhere, was designed to 
promote the public health, it pronounced the law un- 
constitutional and void. Ifthe courts could not in 
such cases examine into the real character of the act, 
but must accept the declaration of the Legislature as 
conclusive, the most valued rights of the citizen would 
be subject to the arbitrary control of a temporary ma- 
jority of such bodies, instead of being protected by the 
guaranties of the Constitution. In the recent prohibi- 
tion cases from Kansas this court, after stating that it 
belonged to the legislative department to determine 
primarily what measures are appropriate or needful 
for the protection of the public morals, the public 
health or the public safety, added: “ It does not at all 
follow that every statute enacted ostensibly for the 
promotion of these ends is to be accepted as a legiti- 
mate exercise of the police powers of the State. There 
are, of necessity, limits beyond which legislation can- 
not rightfully go. * * * Thecourts are not bound 
by mere form, nor are they to be misled by mere pre- 
tenses. They are at liberty—indeed are undera solemn 
duty—to look at the substance of things whenever 
they enter upon the inquiry whether the Legislature 
has transcended the limits of its authority. If there- 
fore a statute purporting to have been enacted to pro- 
tect the public health, the public morals, or the public 
safety has no realor substantial relation to those ob- 
jects, or is a palpable invasion of rights secured by the 
fundamental law, it is the duty of the courts to so ad- 





judge, and thereby give effect to the Constitution.’’ 
Mugler v. Kansas, 123 U.S. 623, 661. 

In Watertown v. Mayo the Supreme Court of Massa- 
chusetts, speaking of the police power of the State, 
said: ‘‘ The law will not allow rightsof property to be 
invaded under the guise of a police regulation for the 
preservation of the health, or protection against a 
threatened nuisance; and when it appears that such 
is not the real object and purpose of the regulation, the 
courts will interfere to protect the rights of citizens.” 
109 Mass. 315, 319. 

It would seem that under the Constitutions of the 
States no Legislature should be permitted, under the 
pretense ofa police regulation, to encroach upon any of 
the just rights of the citizen intended to be secured 
thereby. Be this as it may, certain it is that no State 
can, under any pretense or guise whatever, impair any 
such rights of the citizen which the fundamental law 
of the United States has declared shall neither be de- 
stroyed nor abridged. Were this not so, the protec- 
tion which the Constitution designed to secure would 
be lost, and the rights of the citizen would be subject 
to the control of the State Legislatures, which would 
in such matters be practically omnipotent. What 
greater invasion of the rights of the citizen can be con- 
ceived than to prohibit him from producing an article 
of food, conceded to be healthy and nutritious, out of 
designated substances, in themselves free from any 
deleterious ingredients? The prohibition extends to 
the manufacture of an article of food out of any ole- 
aginous substances, or compounds of the same, not 
produced from milk or cream, to take the place of but- 
ter or cheese. There are many oleaginous substances 
in the vegetable as well as in the animal world besides 
milk and cream, but out of none of them shall any 
citizen of the United States within the limits of Penn- 
sylvania be permitted to produce such an article of 
food for public consumption. Only out of pure milk 
or cream shall that article be made, notwithstanding 
the vast means for its production furnished by the 
vegetable as well as the animal kingdom. The full 
force of the doctrine asserted will be apparent if the 
extent is considered to which it may be applied. The 
prohibition may be extended to the manufacture and 
sale of other articles of food, of articles of raiment 
and fuel, and even of objects of convenience. Indeed 
there is no fabric or product the texture or ingredients 
of which the Legislature may not proscribe by inhibit- 
ing the manufacture and sale of all similar articles not 
composed of the same materials. 

The answer to the second question is equally conclu- 
sive against the decision of the court. Inu prohibiting 
the saie of the articlewhich had been manufactured 
by the defendant pursuant to the laws of the State, the 
Legislature necessarily destroyed its mercantile value. 
If the food could not be used without injury to the 
health of the community, as would be the case per- 
haps if it had become diseased, its sale might not only 
be prohibited, but the article itself might be de- 
stroyed. But that is not this case. Here the article 
was healthy and nutritious, in no respect injuriously 
affecting the health of any one. It was manufactured 
pursuant to the laws of the State. I do not, therefore, 
think the State could forbid its sale or use—clearly 
not without compensation to the owner. Regulations 
of its sale, and restraints against its improper use un- 
doubtedly could be made, as they may be made with re- 
epect to all kinds of property; but the prohibition of 
its use and sale is nothing less than confiscation. As 
I said in Bartemeyer v. Iowa, 18 Wall. 137, with refer- 
ence to intoxicating liquors, so I say with reference to 
this property, I have no doubt of the power of the 
State to regulate its sale when such regulation does 
not amount to the destruction of the right of property 
jnit. ‘The right of property in an article involves 
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the right to sell and dispose of such article, as well as 
to useand enjoy it. Any act which declares that the 
owner shall neither sell it nor dispose of it, nor use 
and enjoy it, confiscates it, depriving him of his prop- 
erty witbout due process of law. Against such arbi- 
trary legislation by any State the fourteenth amend- 
ment affords protection. But the prohibition of sale 
in apy way or for any use is quite a different thing 
from a regulation of the sale or use so as to protect the 
health and morals of the community.”’ 

The fault which I find with the opinion of the court 
on this head is that it ignores the distinction between 
regulation and prohibition. 


—_———_—_~>—__—_—_ 


EASEMENTS—LIGHT AND AIR—MALICIOUS 
OBSTRUCTION. 
MICHIGAN SUPREME COURT, APRIL 20, 1888. 
BURKE V. SMITH. 
A fence erected maliciously, and with no other purpose than 
to shut out the light and air from a neighbor's window, is 
a nuisance. 
Hampden Kelsey, for appellant. 
George M. Buck, for appellee. 


Morse, J. The parties to this suit own adjoining 
lots in the city of Kalamazoo. The complainant built 
two dwelling-houses on his lot for the purposes of 
rental. One house fronts on Park street; the other 
upon Osborn street. These houses came up within 
about two feet of the line between him and the de- 
fendant. When the houses were built, Smith had a 
house on his lot fronting on Park street, with room 
for a drive-way between his house and complainant's 
premises. About the time complainant erected his 
houses, Smith built a house on his lot fronting on 
Osborn street. Complainant's houses were about 
fourteen feet front, with a single tier of rooms run- 
ning back from the street. These parties got into a 
quarrel, and as a result of petty annoyances on both 
sides, the defendant finally put up a screen or fence in 
front of the lower side windows of the complainant, 
as it is claimed, covering, obscuring and darkening the 
same, and shutting out the light and air therefrom, 
The evidence shows these screens to be two in num- 
ber and about eleven feet high, coming up to the top 
of the lower windows of complainant’s houses. They 
were built by setting posts in the ground and nailing 
boards against them. They were open at the bottom 
below the windows. Ithink it is established by the 
evidence that these screens were not put up for a 
fence or any other necessary or useful or ornamental 
purpose, but simply to shut out {the view of defend- 
ant’s premises from complainant’s windows. Smith 
claims that he did not wish the occupants of com- 
plainant’s houses to gaze into his windows or to wit- 
ness the getting out of and into carriages of his family 
at the horse block beside the drive-way, and for that 
reason put up these barriers. There is plenty of evi- 
dence that when he was erecting these screens he said 
he was doing it to shut the light out of Burke’s win- 
dows. I think there was nothing but malice in his 
motives. The complainant files his bill of complaint 
alleging the ownership, value and use of the property 
belonging to him; the desirability of these houses for 
rental to families being averred as constituting their 
chief value. He alleges that these screens were un- 
necessarily erected from malicious motives and forthe 
express and avowed purpose of darkening the windows 
of his two houses and cutting off the light from enter- 
ing the windows of said houses, obstructing the view 
from them, and thereby injuring the value of the 





houses. Avers that they are an intolerable nuisance; 
that by their existence light and air are prevented 
from freely entering his houses, the view from the 
windows is wholly obstructed and cut off, the looks 
and appearance of the houses greatly injured, their 
desirability as homes greatly lessened, their rental 
value depreciated, and their actual market value re- 
duced more than $500. Prays that said screens may 
be abated as a nuisance and a perpetual injunction 
allowed against a coutinuation or renewal of the same. 
The court below granted the prayer of the complain- 
ant’s bill. 

These screens are erected entirely upon the lot of 
the defendant, and he appeals to this court, claiming 
that he has a perfect right to erect and maintain 
them, and that the question of his motives has noth- 
ing to do with the legal aspects of the case, though he 
disclaims any malice against complainant. It must be 
taken for granted, in discussing this case, that these 
screens were not erected for the purposes of afenceor 
for any other necessary, useful or ornamental purpose. 
The pretense that they were built to keep prying eyes 
from observing what was going on in the houses or 
yard of the defendant is not supported by the proofs. 
The evidence is clear to my mind that malice alone 
entered into the reason and motive of their erection. 
The proofs are conclusive upon this subject. It is ad- 
mitted by the counsel for the complainant that he 
would have no redress had the defendant erected 
houses or useful buildings or structures as near to 
complainant's line as these screens are, even though 
the consequent damage of such erection would have 
been as great or greater than it has been and now is 
from the effect of these screens upon the dwellings of 
complainant in every respect here complained of. But 
his contention is that these screens being a damage to 
the houses of complainant, and being erected for no 
good or useful purpose, but with the malicious mo- 
tive of doing injury, they become and are sucha nui- 
sance to the property of complainant that equity will 
cause their removal and enjoin their future erection 
or continuance. He invokes the legal maxim that 
“every man in the use of his own property must avoid 
injury to his neighbor’s property as much as possi- 
ble;’’ and argues, that while itis true that when one 
pursues a strictly legal right his motives are immate- 
rial, yet no man has aright to build and maintain an 
entirely useless structure for the sole purpose of in- 
juring his neighbor. The argument has force, and 
appears irresistible in the light of the moral law that 
ought to govern all human action. And the civil law, 
coming close to the moral law, declares that ‘‘ he who, 
in making a new work upon his own estate, uses his 
right without trespassing either against any law, cus- 
tom, title or possession which may subject him to any 
service toward his neighbors, is not answerable for the 
damages which they may chance to sustain thereby, 
unless it be that he made that change merely with a 
view to hurt others without advantage to himself.” 
Thus the civil law recognizes the moral law, and does 
not permit the owner of land to do an act upon his 
own premises for the express purpose of injuring his 
neighbor, when the act brings no profit or advantage 
to himself. The law furnishes redress, because the in- 
jury is malicious and unjustifiable. The moral law 
imposes uponevery man the duty of doing unto 
others as he would that they should do unto him; and 
the common law ought to, and in my opinion does re- 
quire him to so use his own privileges and property as 
not to injure the rights of others maliciously and 
without necessity. It is true that he can use his own 
property, if for his own benefit or advantage, in many 
cases to the injury of his neighbor; and such neighbor 
has no redress, because the owner of the property is 
exercising a legal right which infringes on no legal 
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right of the other. Therefore and under this princi- 
ple the defendant might have erected a building for 
useful or ornamental purposes and shut out the light 
and air from complainant’s windows; but when he 
erected these *‘ screens”’ or “*obscurers’’ for no useful 
or ornamental purpose, but out of pure malice against 
his neighbor, it seems to me a different principle must 
prevail. Ido not think the common law permits a 
man to be deprived of water, air or light for the mere 
gratification of malice. No one has an exclusive 
property in any of these elements except as the same 
may exist or be confined entirely on his own premises. 
If a pond of water lies entirely within his lands, with- 
out inlet and outlet, he may do with it as he pleases 
while he keeps it upon his own premises. He may also 
use as he pleases what air or light he can keep and 
hold within his dominion upon his own lands. But to 
the air and light between the earth and the heavens 
the right of each man is more or less dependent upon 
that of his neighbor. His neighbor must bear the in- 
convenience aud annoyance that the legal and bene- 
ficial use of his premises engenders in this respect, if 
such use falls short of what the law treats as a uuis- 
ance; but the right to use one’s premises to shut out 
or curtail the use of either of these elements by his 
neighbor, out of mere malice and wickeduess, when 
such use is not beneficial to him in any sense, does not 
exist in law or equity. The complainant in this case 
had a right to the use of the air and light about his 
houses and over defendant’s lands until such right 
came iu couflict with the defendant’s enjoyment of 
his property. This airand light was free and uncon- 
fined and the common property of all. 

The leading case relied upon by the defendant, and 
which has beeu followed by the courts of several of the 
States, is Mahan v. Brown, 13 Wend. 261. The action 
was brought forthe obstruction of lights. It was 
averred that the defendant had wantonly and mali- 
ciously erected near to and in front of plaintiff's win- 
dows a fence of the height of fifty feet, without benefit 
or advantage to himself and for the sole purpose of 
annoying plaintiff, by meaus whereof her house was 
greatly darkened, and the light and air obstructed 
from entering the same through the windows, render- 
ing the house uninhabitable, so that her boarders had 
left her, and her apartments were untenanted, etc. 
This fence was built, as the screens in this case were, 
by the defendant under the pretense of preventing his 
yard from being overlooked by the windows of the 
plaintiff's house, but in fact from mere malice, and 
with the intent to exclude the light and air from the 
windows of the plaintiff. The court, Savage, C. J., 
delivering the opinion, held that a person who makes 
a window in his house overlooking the privacy of his 
ueighbor does an act which strictly he has no right to 
do, although it is said no action lies for it. ‘He is 
therefore encroaching, though not strictly and legally 
trespassing upon the rights of another. He enjoys an 
easement therefore in his neighbor’s property, which 
in time may ripen intoaright. But before sufficient 
time has elapsed to raise a presumption ofa grant he 
has no right and can maintain no action for being de- 
prived of that easement, let the motive of deprivation 
be what it may; and the reason is that in the eye of 
the law he is not injured. He is deprived of no right, 
but only prevented from acquiring a right, without 
consideration, in his neighbor’s property.” The time 
fixed for acquiring this right or easement in the opin- 
ion is twenty years. I apprehend that at this late day 
this is not the law in Michigan and that it never was. 
A manu here has a right to build a window in his house 
overlooking his neighbor's land, and he gets or gains 
no easement in his neighbor’s property by so doing; 
and no lapse of time will make his right ‘‘ ancient,’’ or 
prevent his veighbor from the beneficial use of his 





property, even to the detriment or total obstruction 
of air and light from his windows, if such windows are 
so near the premises of his neighbor that his building 
upon his land will darken or destroy them. Such be- 
ing the law here, the reason for the decision in Mahan 
v. Brown does not exist in and can have no applica- 
tion to the case under consideration. This ruling in 
Mahan v. Brown is followed in Phelps v. Nowlen, 72 
N. Y. 39; Chatfield v. Wilson, 27 Vt. 671; Walker v. 
Cronin, 107 Mass. 555, and many other cases. In a 
well-reasoned case in 74 Me. 164 (Chesley v. King), the 
authorities are reviewed, and the court reach thecon- 
clusion *‘that it cannot be regarded as a maxim of 
universal application that malicious motives cannot 
make that a wrong which in its own essence is law. 
ful.’’ In that case the defendant dug a well upon his 
own land, which cut off the sources of supply from*a 
spring upon plaintiff's premises. There was a special 
finding that defendant dug the well for the ‘mere, 
sole and malicious purpose of diverting the veins of 
water which supplied the spring, and not for the pur. 
pose of procuring a better supply of water for himself 
and improving his estate.’’ The Supreme Court found 
that this special finding was not supported by the evi- 
dence, but they take issue witb the doctrine of Phelps 
v. Nowlen, 72 N. Y. 39, and Chatfield v. Wilson, 27 Vt. 
671, and hold, in substance, that if the special finding 
had been true, the plaintiff's action would have been 
sustained. I am satisfied that the decree of the court 
below in this case is just and equitable and can be sus- 
tained, if not by the weight of authority, by the better 
reason and the best authority. In Chasemore v. Rich- 
ards, 7 H. L. Cas. 387, 388, the court, in laying down 
the rule that the owner of land has a right to the en- 
joyment of the land and to the underground water 
upon it, aud that he may, in order to obtain that 
water, sink a well to the injury of his neighbor, 
qualify the rule by saying that “it seems right to hold 
that he ought to exercise his right in a reasonable 
manner, with as little injury to his neighbor's rights 
as may be,” and allude to the fact that the civil law 
**deems an act, otherwise lawful in itself, illegal if 
done with a malicious intent of injuring a neighbor 
animo vicino nocendi.’’ In Greenleaf v. Francis, 18 
Pick. 117, it is said: *‘ These rights should not be ex- 
ercised from mere malice.’’ See also Wheatley v. 
Baugh, 25 Penn. St. 528; Roath v. Driscoll, 20 Conn. 
533; Trustees v. Youmans, 50 Barb. 316, 320; Panton 
v. Holland, 17 Johns. 92, 98; Haldeman v. Bruckhart, 
45 Penn. St. 514. In an Ohio case the query is raised, 
but not auswered, whether if a hole was dug upon 
one’s premises to the damage of his neighbor, ‘‘ from 
motives of unmixed malice, without any object, and 
when done, incapable of auswering any end, either of 
ornament, convenience or profit, connected with the 
eujoyment or use of his property,’’ an action would 
not lie forthe injury. Frazier v. Brown, 12 Ohio St. 
294, 304. Mr. Cooley, in his work on Torts, in speak- 
ing of nuisances, says: “‘Ifa discomfort is wantonly 
caused from malice or wickedness, a slight degree of 
inconvenience may be sufficient to render it action- 
able.’’ Cooley Torts, 596. Mr. Washburn, in his treat- 
ise on Easements, quotes with favor the doctrine as to 
rights in the ase of water laid down in Wheatley v. 
Baugh, supra: ** Neither the civil nor the common 
law permits a man to be deprived of a spring or stream 
of water for the mere gratification of malice. * * * 
The owner of land on which a spring issues from the 
earth has a perfect right to it against all the world, ex- 
cept those through whose lands it comes. He has even 
a right to it against them until it comes in conflict 
with the enjoyment of their right of property.” 
Washb. Easem. (3d ed.) 487, 488. I cannot see why this 
principle does not apply with equal force to air and 
light, which are more free and less capable of confine- 
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ment than water; and when there is, as in this State, 
no danger of a prescriptive right being acquired in 
windows, the reason assigned by Washburn and others 
for the distinction between the two elements, light 
and water, is not applicable. See Washb. Easem. 489; 
Mahan v. Brown, 13 Wend. 264. If a man has no right 
to dig a hole upon his premises, not for any benefit to 
himself or his premises, but for the express purpose of 
destroying his neighbor's spring, why can he be per- 
mitted to shut out air and light from his neighbor's 
windows, maliciously and without profit or benefit to 
himself. By analogy it seems to me that the same 
principle applies in both cases, and that the law will 
interpose and prevent the wanton injury in each in- 
stance. In Phelps v. Nowlen, supra, it is stated that 
the doctrine is settled in New York ‘that if a man 
has a legal right, courts will not inquire into the mo- 
tive by which he is actuated in enforcing the same. A 
different rule would lead to the encouragement of liti- 
gation and prevent, in many instances, a complete and 
full enjoyment of the right of the property which in- 
heres to the owner of the soil. An idle threat to do 
what is perfectly lawful, or declarations which assert 
the intention of the owner, might often be construed 
as evincing an improper motive and a malignant 
spirit, when in point of fact they merely stated the 
actual rights of the party. Malice might be easily in- 
ferred sometimes from idle and loose declarations, 
and a wide door be opened by such evidence to de- 
prive an owner of what the law regarde as well-defined 
rights."’ But it must be remembered that no man has 
a legal right to make a malicious use of his property, 
not for any benefit or advantage to himself, but for 
the avowed purpose of damaging his neighbor. To hold 
otherwise would make the law a convenient engine, 
in cases like the present, to injure and destroy the 
peace and comfort and to damage the property of one’s 
neighbor for no other than a wicked purpose, which 
in itself is or ought to be unlawful. The right to do 
this cannot in an enlightened country exist, either in 
the use of property or in any way or manner. There 
is no doubt in my mind that these uncouth screens or 
“ obscurers’’ as they are named in the record, are a 
nuisance, and were erected without right and for a 
malicious purpose. What right has the defendant, in 
the light of the just and beneficent principles of equity, 
to shut out God’s free air and sunlight from the win- 
dows of his neighbor, not for any benefit or advantage 
to himself or profit to his land, but simply to gratify 
his own wicked malice against his neighbor? None 
whatever. The wanton infliction of damage can never 
be aright. It isa wrong and a violation of right, and 
is not without remedy. The right to breath the air 
and to enjoy the sunshine is a natural one; and no 
man can pollute the atmosphere or shut out the light 
of heaven, for no better reason than that the situation 
of his property is such that he is given the opportu- 
nity of so doing, and wishes to gratify his spite and 
malice toward his neighbor. It is said that the adop- 
tion of statutes in several of the States making this 
kind of injury actionable shows that the courts have 
no right to furnish the redress without statutory au- 
thority. It has always been the pride of the common 
law that it permitted no wrong with damage without 
aremedy. Inall the cases where this class of injuries 
have occurred, proceeding alone from the malice of 
the defendant, it is held to be a wrong accompanied 
by damage. That courts have failed to apply the 
remedy has never been felt a reproach to the adminis- 
tration of the law; and the fact that the people have 
regarded this neglect of duty on the part of the courts 
80 gross as to make that duty imperative by statutory 
law furnishes no evidence of the creation of a new 
right or the giving of a new remedy, but is a severe 
criticism upon the courts for an omission of duty 





already existing and now imposed by statute upon 
them, which is only confirmatory of the common law. 
The decree of the court below is affirmed with costs 
of both courts. 

Sherwood, J., concurred; Campbell, C. J., and 
Champlin, J., dissenting. 


—_—__-—_—_——_. 


NEW YORK COURT OF APPEALS ABSTRACT. 


CRIMINAL LAW — HOMICIDE — APPEAL — EVIDENCE 
— FORMER ACQUITTAL.—(L) Under the lawo of New 
York, 1887, chap. 493, allowing an appeal from a con- 
viction, in a capital case, directly from the trial court 
to the Court of Appeals, and providing that a new 
trial may be granted in such case where the court is 
satisfied that the verdict is against the weight of evi- 
dence, or that justice requires a new trial, no power is 
conferred on the Court of Appeals to grant new trials 
for any other or less reasons than those governing the 
Supreme Court in similar cases, but said court is sim- 
ply invested with the same jurisdiction in that re- 
spect as was formerly possessed by the Supreme Court. 
(2) There was evidence of previous threats and strong 
motives to commit the crime, and a number of disin- 
terested witnesses testified that defendant followed 
deceased, her husband, on the street and shot him 
from behind,as he was walking along apparent y uncon 
scious of her presence; while the uncorroborated testi- 
mony of defendant was that she had just been assaulted 
by deceased with a razorand shot him in self-defense, 
which was wholly inconsistent with the facts as stated 
by the other witnesses and with other circumstances. 
Held, that the verdict of guilty of murder in the first 
degree should not be set aside as against the weight of 
evidence. (3) After the prosecution had rested, by 
mutual consent of ,defendant, the district attorney 
and the court, the jury was discharged, and the de- 
fendant withdrew her plea of not guilty, and by leave 
of the court pleaded guilty of murder in the second 
degree, but no sentence was pronounced. Later in the 
term, defendant, by consent of the court and district 
attorney, withdrew her plea of guilty and again 
pleaded not guilty. Held, that the acceptance of the 
plea of guilty of murder in the second degree was not 
an acquittal of the charge of murder in the first de- 
gree and was no bar to a conviction therefor. It would 
bea complete answer to this claimin point of law that 
the defense cf former acquittal must be pleaded, and 
that in the absence of a plea setting it up, the question 
cannot be raised. This was the rule before the enact- 
ment of the Code of Criminal Procedure, and is recog- 
nized by that statute. People v. Benjamin, 2 Park. 
Crim. 201; Code, §§ 332, 339. See also State v. Barnes, 
32 Me. 230; 2 Bish. Crim. Proc., §§ 806, 813. But in a 
capital case, if it was made to appear that there had 
been a former acquittal, we should deem it our duty 
under the statute of 1887 to take notice of the fact, 
although not presented by a formal plea. The con- 
tention that the acceptance of the plea of guilty of 
murder in the second degree on the former trial was 
in law an acquittal of the higher offense, notwith- 
standing its withdrawal at the instance of the defend- 
ant, is placed on the supposed analogy with those cases 
in which it has been held that where a defendant in- 
dicted for murder is put on trial for that crime, a con- 
viction of murder in the second degree, or of man- 
slaughter, is an acquittal of any higher degree of the 
crime than that for which he was convicted; and 
that, although the defendant succeeds in procuring a 
reversal of the judgment convicting him of the lesser 
offense, he does not thereby waive the benefit of the 
former verdict as an acquittal for the higher offense, 
but«may insist upon it, and he cannot thereafter be 
tried for any higher degree of the crime than that of 
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which he was formerly convicted. The preponder- 
ating weight of authority sustains the general princi- 
ple as above stated. Slaughter v. State, 6 Humpb. 411; 
State v. Ross, 29 Mo. 32; People v. Gilmore, 4 Cal. 378; 
State v. Hornsby, 8 Rob. (La.) 588; State v. Kittle, 2 
Tyler, 472. In Ohio a different rule prevails. Jarvis 
vy. State, 19 Ohio St. 585. In this State the same doc- 
trine is recognized in cases of inferior offenses. Guen- 
ther v. People, 24 N. Y. 100; People v. Dowling, 84 id. 
478. The question has not arisen in this State, so far 
as we know, on an indictment for murder; but a for- 
tiori, if the doctrine contended for is applicable in 
chse of minor offenses, it is to those of the higher 
grade. In determining whether the principle of these 
decisions is applicable in the present case, the ratio 
decidendi is to be considered.. The doctrine that a 
man once tried and convicted or acquitted of a crime 
on a valid indictment, by a court of competent juris- 
diction, cannot be tried again for the same offense, 
has its foundation in the principles of justice, and was 
a very ancient doctrine of the common law. It is em- 
bodied in that provision of the Constitution of our 
State (art. 1,§6,) which declares that ‘‘no person 
shall be subject to be twice put in jeopardy for the 
same offense.” In declaring the application of this 
constitutional principle, it is well settled that an ac- 
quittal or conviction by verdict of a jury, although 
not followed by judgment or sentence, is an acquittal 
or conviction which protects an accused person against 
another trial, provided there was a competent court 
and a lawful indictment, or in case of conviction, so 
long as the judgment remains unreversed. And 
whether the conviction was on confession or by ver- 
dict, the rule was the same. Shepherd vy. People, 25 
N. Y. 406, and cases cited. But in this State and gen- 
erally elsewhere a party convicted is permitted, in 
some form, to have a review for the purpose of cor- 
recting any errors of fact or law which may have been 
committed on the trial; and it became a settled quali- 
fication of the doctrine that a party could not be twice 
tried for the same offense, that by seeking and obtain- 
ing a new trial for error, he thereby waived the con- 
stitutional protection, and could be again tried for the 
offense of which he formerly was convicted. United 
States v. Keen, 1 McLean, 435; People v. Dowling, 
supra. But this doctrine in turn was limited so as to 
protect a defendant who secured a reversal and new 
trial from being again put on trial for a higher grade 
of the same offense or for another offense included in 
the same indictment, of which higher grade or of 
which other offense the first conviction was by infer- 
ence an acquittal. Soit was held that a verdict of 
conviction of one of several offenses charged in an in- 
dictment or of a lesser degree of a single offense, im- 
plied, although the verdict was silent on the subject, 
that the jury found the defendant not guilty of such 
other offenses, or of the higher degrees of the same 
offense. It was on the theory that the verdict was 
separate and divisible, being both a verdict of acquit- 
tal and conviction, and that there was no inconsist- 
ency between a claim that the defendant was not 
guilty even of that of which he was convicted, and 
the claim that the verdict still stood as an acquittal of 
the other matters charged in the indictment, that the 
defendant was permitted on a new trial to urge the 
former verdict as an acquittal of all the matters 
charged other than that on which the conviction was 
had. The reason of the rule has, we think, no appli- 
cation to the present case. The confession of guilty 
of murder in the second degree having been volun- 
tarily withdrawn by the defendant on her application 
to the court, removed, as is justly claimed by the 
assistant district attorney in his very able argument, 
the only proof which sustained alike the conviction, 
as also the constructive acquittal of the defendant of 





the higher crime. It left the case without any plea 
whatever until the defendant again interposed her 
general plea of not guilty to the whole indictment; 
and in a criminal case an arraignment and plea are 
essential to a valid trial and judgment. People v. 
Bradner, 107 N. Y. 9, and cases cited. The waiver 
wrought by the withdrawal of the plea involved 
the waiver of all which depended on the plea, 
and this included a waiver of the benefit of the impli- 
cation which existed, so long as the plea remained, of 
an acquittal of the higher crime. We think that 
neither upon reason or principle can the defense of 
former jeopardy be maintained. As to waiver in 
criminal cases see Pierson v. People, 79 N. Y. 479, and 
cases cited. The case of Kring v. Missouri, 107 U. 8. 
221, does not, we think, decide the question now pre- 
sented. In that case there was a confession of the 
crime of murder in the second degree, followed by 
sentence and judgment in the State court of Missouri. 
The sentence was set aside by the appellate court of 
the State, because in violation of an understanding be- 
tween the prosecuting officer, the defendant and the 
court as to the length of sentence in case the defend- 
ant should plead guilty, and the appellate court re- 
manded the case to the lower court for further pro- 
ceedings. When the cause was again moved the de- 
fendant stood on his plea of guilty of murder in the 
second degree, and its acceptance by the court, and 
refused to withdraw it. The court thereupon directed 
a plea of not guilty to be put upon the record, against 
the defeudant’s protest, and he was thereupon tried 
and convicted of murder in the first degree. The 
judgment was reversed by the Supreme Court of the 
United States. In the present case there was neither 
sentence nor judgment on the plea, and the defendant 
voluntarily withdrew the plea and pleaded over to the 
indictment. It is quite clear from the prevailing opin- 
ion in the Kring case that the absence of these circum- 
stances in that case had a controlling influence. We 
are of opinion therefore that the defense of former 
acquittal, if properly pleaded, could not have pre- 
vailed. June 5, 1888. People v. Cignarale. Opinion 
by Andrews, J. 

—— INCEST — BETWEEN FATHER AND ILLEGITIMATE 
DAUGHTER — INDICTMENT — MISNOMER. — Under the 
Penal Code, § 302, providing that ‘‘persons, being 
within the degrees of consanguinity within which 
marriages are declared by law to be incestuous and 
void, * * * who shall commit adultery or fornica- 
tion with each other, shall, upon conviction, be pun- 
ished,” etc., a father who has sexual intercourse with 
his illegitimate daughter is guilty of incest. The law 
draws no such distinction. If it did, we should be 
ashamed of it, for the offense, although committed 
with a daughter born out of wedlock, is not by that 
fact mitigated or condoned. She stood related to him 
by consanguinity within the forbidden degrees. That 
she had no inheritable blood for the purposes of de- 
scent and distribution does not alter the actual and 
natural relation. Kent says, while speaking of the 
general legislation relative to bastards: ‘‘ This relaxa- 
tion in the laws of so many of the States of the se- 
verity of the common law rests upon the principle 
that the relation of parent and child, which exists in 
this unhappy case in all its native and binding force, 
ought to produce the ordinary legal consequences of 
that consanguinity.” 2 Kent Comm. *213. It was 
early held to be unlawful fora bastard to marry within 
the Levitical degrees (Hains v. Jeffel, 1 Ld. Raym. 68), 
adoctrine which of necessity recognized relationship 
and consanguinity. But our statutes leave no room 
for any reasonable doubt. The Penal Code enacts 
(section 302) that ‘‘ persons being within the degrees 
of consanguinity within which marriages are declared 
by law to be incestuous and void, who shal! inter- 
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marry with each other, or who shall commit adultery 
or fornication with each other, shall, upon conviction, 
be punished,” etc. This enactment is taken from the 
Revised Statutes (part 4, chap. 1, tit. 5, art. 2, § 12), 
and its reference is to the provision as to marriage 
(part 2, chap. 8, tit. 1, art. 1, § 3). That declares mar- 
riages between parents and children incestuous and 
void, and specially includes illegitimate as well as 
legitimate children. Since therefore the consanguinity 
between father and daughter, although the latter be 
illegitimate, is by law declared to make their mar- 
riage incestuous and void, the provision of the Penal 
Code applies to the same relation and describes the 
crime of incest. Beyond its utter want of merit the 
defense has no foundation in thelaw. An indictment 
for incest described the female as ‘‘ Georgiana Towne, 
commonly known as ‘ Georgiana Lake.’’”’ It appeared 
that her real name was Georgiana Jeanette Lake, and 
that she was generally spoken of as ‘*‘ Nettie Lake.”’ 
Held no variance, there being no question as to the 
identity of the female. June 5, 1888. People v. Lake. 
Opinion by Finch, J. 


PARTNERSHIP — LIMITED — GOOD FAITH—QUESTION 
FOR JURY — PUBLICATION OF NOTICE — VARIANCE.— 
Where plaintiff, seeking to hold defendant as a gen- 
eral instead of a special partuer, contends that de- 
fendant’s actual payment of money into the firm, 
which is requisite to constitute him a special partner, 
was not made in good faith, and certain facts, if unex- 
plained, support his contention, and plaintiff calls de- 
fendant as a witness, the fact that the latter in his tes- 
timony offers a possible explanation of the matters con- 
cerning the payment does not preclude plain- 
tiff from going to the jury on the issue of the 
good faith in the payment. Becker v. Koch, 104 N. 
Y. 394. When the certificate of a limited partner- 
ship is recorded October Ist, and publication is not 
made until October 10th, there is still compliance 
with the Revised Statutes of New York, part 2, chap. 
4, tit. 1, §9, requiring partners to publish the terms of 
the partnership, when requested for at least six weeks 
‘*immediately ’’ after the recording of the certificate. 
There is no material variance between the certificate 
of formation of a limited partnership expressing the 
nature of the business to be ‘‘a general commission 
business, buying and selling grain, flour and produce 
on commission,’’ and the published notice stating the 
business to be “for the purpose of conducting a gen- 
eral commission business.’’ June 5, 1888. Manhattan 
Co. v. Phillips. Opinion by Danforth, J. 


VENDOR AND PURCHASER — CONSTRUCTION OF CON- 
TRACT — TAXES — COVENANTS AGAINST INCUMBRANCES 
— TAXES ASSESSED, BUT NOT LEVIED.—A contract of 
sale of improved city real estate, dated Augnst 4th, 
provided that the deed, which was to be executed Au- 
gust 23d, should contain full covenants, and should 
convey the property ‘‘ free and clear from all incum- 
brances,’’ except certain mortgages, and that ‘the 
calculations and adjustments of the exact amounts to 
be paid as to rents, interest, etc., shall be made the 
same as if this contract were actually carried out on 
September Ist, at 12 m.,” and that the rents, issues and 
profits of the premises earned before September Ist 
should go to the vendor, and those earned after to the 
vendee. An annual tax was assessed at the time of 
the execution of the contract, but was not confirmed 
until August 29th. On the day of the execution of the 
deed an adjustment of rents, interest, gas charges and 
insurance premiums was made, without any taxes be- 
ing taken into consideration. Held, that the symbol 
“ &c.,”’ after the words “rent” and ‘‘interest,” re- 
ferred only to the current and accrued earnings and 
liabilities of the premises, and could only add to the 
expressed items of rent and interest something of an 





analogous nature, and that it would not make the 
vendor liable for said tax. A covenant in a deed that 
the premises were ‘‘ free, clear, discharged and unin- 
cumbered of and from all charges, taxes, assessments 
aud incumbrances, of what kind and nature soever,’’ 
does not make the grantor liable for an annual tax on 
the premises assessed before, but not confirmed until 
after the execution of the deed. Dowdney v. Mayor, 
54 N. Y. 186; Barlow v. Bank, 63 id. 399; Fisher 
v. Mayor, 67 id. 73, and Association v. Mayor, etc., 104 
id. 581. The case of Rundell v. Lakey, 40 id. 513, also 
cited by appellant, was decided by a divided court, 
and was the subject of consideration by Andrews, J., 
in Barlow v. Bank, supra. While some of the expres: 
sions of Grover, J., who delivered the opinion in Run- 
dell v. Lakey, may seem to conflict with our views in 
this case, we are inclined toadopt the principles laid 
down in Barlow v. Bank. In that case the question 
discussed was whether there was a breach of the cove- 
nant against incumbrances. Andrews, J., who ren- 
dered the opinion, refers, in the first place, to the case 
of Rundell v. Lakey, and says (page 400): ‘*In Run- 
dell v. Lakey, 40 N. Y. 513, the plaintiff, to whom the 
defendants, intermediate the completion of the 
assessment roll and the levying of the tax by the board 
of supervisors, had conveyed certain premises, with 
covenant for quiet enjoyment, was called upon by the 
collector of the town, after the tax had been levied, 
and the warrant for its collection had been issued, to 
pay it; and at the request of the defendants, and upon 
their agreement to refund the amount to him ‘in case 
they were legally liable to pay it,’ paid the tax, and 
afterward brought his action against them to recover 
the amount paid * * * Five judges concurred in 
the result. Grover, J., who delivered the only opinion 
in the case, places his judgment upon the effect of the 
agreement, considered in connection with the fact 
that, under the tax laws, the owner of real estate re- 
siding in the town or ward where it is situated, and to 
whom it is assessed, is primarily liable for the pay- 
ment of the tax subsequently imposed under the 
assessment, although he may bave parted with his title 
after the completion of the assessment roll by the 
assessors, and before the levying of the tax by the 
board of supervisors. Hunt, C. J., and Mason and 
James, JJ., were of opinion that the plaintiff was en- 
titled to recover, independently of the agreement, 
upon the covenant in the deed. Daniels, J., was for 
affirmance, upon the ground that the tax could have 
been collected by the collector from the defendants, 
and that they were liable to pay it within the mean- 
ing of the agreement. Lott, J., dissented, and Wood- 
ruff, J., did not vote.’’ Judge Andrews, in his opin- 
ion, held that ‘‘no lien or incumbrance on the lands 
assessed is created by the act of the assessors. The 
assessment is the basis upon which the board of super- 
visors act in apportioning the tax, but it is in nu sense 
the imposition of a charge upon the land described in 
the roll. This is one of the preliminary steps which 
result in taxation. So is the election of assessors; 
and taxation of the lands within the town is as cer- 
tainto take place before the assessors commence 
making the roll as after it ls completed. Thearrange- 
ments of the statute necessarily lead to the imposition 
of taxes at each annual meeting of the supervisors. 
The roll, when completed, fixes the valuation of the 
property to be taxed, but it does not determine the 
amount of the tax, and the most which can be claimed 
is that it renders more certain and definite the lia- 
bility to taxation, which nevertheless existed before 
the assessment was made. The language of the cove- 
nant in the defendant’s deed is that the premises ‘ are 
free and clear from all incumbrances whatsoever.’ 
The covenant against incumbrances is a covenant in 
presenti, aud like the covenant of seizin, if broken 
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at all, is broken as soon as the deed is executed. 4 
Kent Comm. 471; Rawle Cov., § 89; Horton v. Davis, 
26 N. Y. 495. The right of action accrues at once, and 
unless an action will lie immediately there is no 
breach of the covenant. The covenantee, suing upon 
such a covenant, may be restricted to nominal dam- 
ages, where he has not been subjected to actual loss 
(Delavergne v. Norris, 7 Johns. 358; Hall v. Dean, 13 
id. 105), but the right of action, when it exists at all, is 
complete the moment the covenant is made. If the 
plaintiff had brought his action the day after he took 
his deed, could he have maintained it? I think not. 
The answer would have been perfect that the entry of 
the land in the assessment roll constituted no incum- 
brance.” In a very recent case, of Association y. 
Mayor, etc., 104 N. Y. 581, Peckham, J., said, asto the 
lien of a tax, where plaintiffs took title by deed dated 
July 31, 1877, and the tax was not confirmed until 
October, 1877 (page 588): ‘‘ In questions arising under 
covenants in deeds as to incumbrances, it has been de- 
cided that no lien or incumbrance by reason of a tax 
existed until the amount thereof was ascertained or 
determined.” And again: ‘It may be conceded that 
technically there was then no lien.” June 5, 1888. 
Lathers v. Keogh. Opinion by Gray, J. 


—— RESCISSION OF CONTRACT—TITLE.—W. assigned 
a lease to defendant upon,as the assignment stated, ‘‘a 
consideration of one dollar, and other good and valu- 
able considerations.’’ The assignment was recorded, 
and thereafter plaintiff agreed to purchase the lease 
from defendant, aud paid part of the purchase price, 
Prior to the consummation of the purchase W. madean 
assignment for benefit of creditors, and judgments 
were docketed against him. Plaintiff thereupon re- 
fused to complete the purchase ‘“‘without releases from 
W.’s general assignee and from his judgment credi- 
tors.’’ Held, that the court having found that defend- 
ant’s title was good,that the assignment was made for 
a valid consideration and not to defraud creditors,and 
the consideration mentioned in the assignment not 
showing otherwise, plaintiff could not recover the 
amount paid on account of the purchase, although 
such releases were not obtained. June 5, 1888. Baylis 
v. Stimson. Opinion by Danforth, J. 


UNITED STATES SUPREME COURT AB- 
STRACT. 

ASSIGNMENT — WHAT ASSIGNABLE —PERSONAL CON- 
TRACTS.— Defendant contracted to deliver 10,000 tons 
of lead ore from its mines to the firm of B. & E., at 
their smelting works, at the rate of fifty tons per day, 
to become the property of B. & E. as soon as delivered. 
The price was not fixed, but as often as 100 tons had 
been delivered the ore was to be assayed by the par- 
ties, or if they could not agree, by an umpire; and 
after that and according to the result of the assay, and 
the proportions of lead, silver, silica and iron thereby 
proved to be in the ore, the price was to be ascer- 
tained and paid. During the time between the de- 
livery of the ore and the ascertainment of the price, 
defendant had no security for its payment, except in 
the character and solvency of B.& E. Held, that the 
contract was personal in its nature, and that plaintiff, 
claiming as assignee, could not compel defendant to 
continue delivering the ore. At the present day, no 
doubt, an agreement to pay money or to deliver goods 
may be assigned by the person to whom the money, 
is to be paid or the goods are to be delivered, if there 
is nothing in the terms of the contract, whether by re- 
quiring something to be afterward done by him, or by 
some other stipulation, which manifests the intention 
of the parties that it shall not be assignable. But 





every one has a right to select and determine with 
whom he will contract,and cannot have another person 
thrust upon him without hisconsent. In the familiar 
phrase of Lurd Denman: ‘‘ You have the right to the 
benefit you anticipate from the character, credit and 
substance of the party with whom you contract.” 
Humble v. Hunter, 12 Q. B. 310, 317; Winchester y. 
Howard, 97 Mass. 303, 305; Ice Co. v. Potter, 123 id. 
28; King v. Batterson, 13 R. I. 117, 120; Lansden vy. 
McCarthy, 45 Mo. 106. The rule upon this subject, as 
applicable to the case at bar, is well expressed in a re- 
cent English treatise: ‘‘ Rights arising out of contract 
cannot be transferred if they are coupled with liabili- 
ties, or if they involve a relation of personal confi- 
dence such that the party whose agreement conferred 
those rights must have intended them to be exercised 
only by him in whom he actually confided.’ Pol. 
Cont. (4th ed.) 425. The technical rule of law, recog- 
nized in Murray v. Harway, 56 N. Y. 337, cited for the 
plaintiff, by which a lessee’s express covenant not to 
assign has been held to be wholly determined by one 
assignment with the lessor’s consent, has no applica- 
tion to this case. The cause of action set forth in the 
complaint is not for any failure to deliver ore to Bil- 
ling before his assignment to the plaintiff (which 
might perhaps be an assignable chose in action), but 
it is for a refusal to deliver ore to the plaintiff since 
this assignment. Performance and readiness to per- 
form by the plaintiff and its assignors, during the 
periods for which they respectively held the contract, 
is all that is alleged; there is no allegation that Billing 
is ready to pay for any ore delivered to the plaintiff. 
In short, the plaintiff undertakes to step into the shoes 
of Billing and to substitute its liability for his. The 
defendant had a perfect right to decline to assent to 
this, and to refuse to recognize a party, with whom it 
had never contracted, as entitled to demand further 
deliveries cf ore. The cases cited in the careful brief 
of the plaintiff's counsel, as tending to support this 
action, are distinguishable from the case at bar, and 
the principal ones may be classified as follows: First. 
Cases of agreements to sell and deliver goods for a 
fixed price, payable in cash on delivery, in which the 
owner would receive the price at the time of parting 
with his property, nothing further would remain to be 
done by the purchaser, and the rights of the seller 
could not be affected by the question whether the 
price was paid by the person with whom he originally 
contracted or by an assignee. Sears v. Conover, *42 
N. Y. 113; 4 Abb. Dec. 179; Tyler v. Barrows, 6 Robt. 
104. Second. Cases upon the question how far execu- 
tors succeed to rights and liabilities under a contract 
of their testator. Hambly v. Trott, Cowp. 371, 375; 
Wentworth v. Cock, 10 Adol. & E. 42; 2 Perry & D. 
251; 3 W. Ex’rs (7th ed.) 1723-1725. Assignment by 
operation of law, as in the case of an executor, is quite 
different from assignment by act of the party; and 
the one might be held to have been in the contempla- 
tion of the parties to this contract, although the other 
was not. A lease, for instance, even if containing an 
express covenant against assignment by the lessee, 
pusses to his executor. And it is by no means clear 
that an executor would be bound to perform, or would 
be entitled to the benefit of such a contract as that 
now in question. Dickinson v. Calahan, 19 Penn. St. 
227. Third. Cases of assignments by contractors for 
public works, in which the contracts and the statutes 
under which they were made were held to permit all 
persons to bid for the contracts and to execute them 
through third persons. Taylor v. Palmer, 31 Cal. 240, 
247; St. Louis v. Clemens, 42 Mo. 69; Philadelphia v. 
Lockharat. 73 Penn. St. 211; Devlin v. New York, 63 
N. Y. 8. Fourth. Other cases of contracts assigned 
by the party who was to do certain work, not by the 
party who was to pay for it, and in which the question 
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was whether the work was of such a nature that it 
was intended to be performed by the original con- 
tractor only. Robson v. Drummond, 2 Barn. & Adol. 
303; Waggon Co. v. Lea, 5 Q. B. Div. 149; Parsous v. 
Woodward, 22 N. J. Law, 196. Without considering 
whether all the cases cited were well decided, it is 
sufficient to say that none of them can control the de- 
cision of the present case. May 14, 1888. Arkansas 
Valley Smelling Co. v. Belden Min. Co. Opinion by 
Matthews, J. 


CARRIERS — OF PASSENGERS — TICKET CONTAINING 
CONDITIONS.—Defendant, a railroad corporation, sold 
plaintiff a ticket to a point beyond its own line upon 
a contract containing among other conditions, the fol- 
lowing: That in selling the ticket defendant acted 
only as agent of the carrier beyond its own line, and 
was not responsible beyond that point; that it was 
not good for a return passage, unless the holder iden- 
tified himself at the office of the second carrier, and 
unless the ticket was properly stamped, etc.; that 
plaintiff should identify himself whenever required by 
conductors or other agents of the road; and that no 
agent had authority to alter the terms of the contract. 
Plaintiff presented himself for identification at the 
required place and at a proper time before the de- 
parture of a train, but no agent was present to per- 
form the services or stamp the ticket. After reach- 
ing defendant’s road, plaintiff was ejected from the 
cars because his ticket was not properly stamped, 
although he offered to identify himself to the con- 
ductor who expelled him. Held, that defendant was 
not liable, as it was under no obligations to accept the 
ticket, according to the contract, until plaintiff had it 
properly stamped, and as it was not by defendant’s 
failure that no agent was present to stamp it at the 
place of departure on the return trip. Townsend vy. 
Railroad Co., 56 N. Y. 295; Shelton v. Railway Co., 
29 Ohio St. 214; Frederick v. Railroad Co., 37 Mich. 
342; Bradshaw v. Railroad Co., 135 Mass. 407; Mur- 
dock vy. Railroad Co., 137 id. 293, 299; Railroad Co. v. 
Fleming, 14 Lea, 128. May 14, 1888. Mosher v. St. 
Louis, I. M. & 8. Ry. Co. Opinion by Gray, J. 


NEGOTIABLE INSTRUMENTS — CONSTRUCTION — PA- 
ROL EVIDENCE.—The following note: ** $1,061.24. Dr- 
TROIT, Micu., August 4, 1880. Four (4) months after 
date we promise to pay to the order of Geo. Mvebs, 
sec. & treas., ten hundred sixty-one & 24-100 dollars, 
at Merchants’ & Manufacturers’ National Bank, value 
received. PENINSULAR CIGAR Co., GEO. MorBs, Sec. 
& Treas.”” Indorsed: *‘Gro. Morss, Sec. & Treas.:”’ 
Held to be unambiguous, and in terms the note and 
indorsement of the Peninsular Cigar Company; and 
that parol evidence was not admissible to show that 
the indorsement was intended to be that of Moebs per- 
sonally. Upon this question it may be said that the 
authorities are not entirely harmonious. Indeed 
there is muth conflict among them. We do not find 
it essential or even useful to discuss minutely every 
authority cited by the respective parties to this con- 
troversy, some of which are believed to have little 
relevancy to the subject under consideration. A dis- 
cussion of a few of the leading ones which are believed 
to embody all the principles involved in this case, and 
to control it, will perhaps be sufficient. Hitchcock v. 
Buchanan, 105 U. 8. 416, isa case much in point on 
this subject. Indeed it was considered by the learned 
district judge below (who nevertheless disapproved of 
the ruling therein, and dissented from the opinion of 
the court below) as practically controlling this case 
adversely to the plaintiffs in error. In that case a bill 
of exchange, as follows: ‘$5,477.13. OFFICE oF 
BELLEVILLE NAIL MILu Co., BELLEVILLE, ILL., De- 
cember 15, 1875. Four months after date, pay to the 
order of John Stevens, Jr., cashier, fifty-four hun- 





dred and seventy-seven 13-100 dollars, value received, 
and charge same to account of Belleville Nail Mill Co. 
Wa. C. BUCHANAN, Pres’t. JAMES C. WAUGH, Sec’y. 

‘'o J. H. Pieper, Treas., Belleville, Illinois,’’—was held 
to be the bill of the company and uot that of the indi- 
vidual signers; and it was also held that a declaration 
thereon against the latter as drawers, setting forth 
the instrument, and alleging it to be their bill of ex- 
change, was bad on demurrer. In Carpenter v. Farns- 
worth, 106 Mass. 561, a check drawn on the Boston 
National Bank, a copy of which is as follows: ‘$19.20. 
£tna Mills. Boston NaTIONAL BANK, Boston, Sep- 
tember 9, 1879. Pay to L. W. Chamberlain or J. E. 
Carpenter or order nineteen and twenty one-hun- 
dredths dollars. I. D. FARNswortuH, Treasurer,’’—- 
was held to be the check of the tna Mills, and there- 
fore biuding upon the corporation, and not the treas- 
urer, Farnsworth, personally. In Sayre v. Nichols, 7 
Cal. 535, a draft. of which the following is a copy: 
‘**$3,000. No. 2,123. Apams & Co.’s EXPRESS AND 
BANKING House, MORMON ISLAND, February 21, 1855. 
Pay to A. G. Sayre, or order, three thousand dollars, 
value received, and charge same to account of this 
office. C. P. NicHoxs, per G. W. Corey, Agts. To 
Messrs. Adams & Co., Sacramento.”’ Indorsed: ‘A. 
G. Sayru, G. W. C.’’—was held to be the draft of 
Adams & Co., and not the personal draft of the per- 
sons who signed it as agents in this cuse. In Garton 
v. Bank, 34 Mich. 279, it was said: ‘*A promissory note 
made payable to C. T. Allen, cashier, or order, indi- 
cates that it was made to him not as an individual, 
but as a bank officer, and that it was a contract with 
the bank; and inasuit upon it by the bank no in- 
dorsement by such cashier is necessary to the admis- 
sion of the note in evidence.” ‘To the same effect see 
Mott v. Hicks, 1 Cow. 513, and cases there cited; 
Bank vy. Bank, 19 N. Y. 312, and authorities cited in 
Story Ag., § 154. In 1 Pars. Notes & B. 92, it is said: 
“Tf the agent sign the note with his own name alone, 
and there is nothing on the face of the note to show 
that he was acting as agent, he will be personally 
liable on the note, and the principal will not be liable. 
And although it could be proved that the agency was 
disclosed to the payee when the note was made, and 
that it was the understanding of all parties that the 
principal and not the agent should be held, this will 
not generally be sufficient, either to discharge the 
agent or to render the principal liable on the note; ”’ 
citing Stackpole v. Arnold, 11 Mass. 27. That case was 
an action against the defendant as maker of three 
promissory notes. The notes were signed by another 
person in his own name, and there was nothing on the 
face of them to indicate any agency, or that the de- 
fendant had any connection with them. At the trial 
the person who signed the notes testified that they 
were given for premiums upon policies of insurance 
procured by him in the office kept by the plaintiff, at 
the request and for the use of the defendant, on prop- 
erty belonging to him, and that the witness acted 
merely as the factor of the defendant, and intended 
to bind him by the premium notes. The judge in- 
structed the jury that, ‘‘if they believed the notes to 
have been made and signed for and in behalf of the 
defendant, the verdict ought to be for the plaintiff.” 
lt was held that the evidence was improperly admit- 
ted, and the instruction waserroneous. The converse 
of the rule laid down in the last two cases cited 
would seem to be identical with that contended for 
on behalf of the defendant in error. On the other 
hand authorities to sustain the view.of the case con- 
tended for on bobalf of the plaintiffs in error are not 
wanting, either in number orin pertinence. In Kean 
v. Davis, 21 N. J. Law, 683, a bill of exchange of the 
following purport, addressed to William Thomson, 
Esq., Somerville, N. J., and indorsed, “THE Exiza- 





36 THE ALBANY LAW JOURNAL. 








BETHTOWN AND SOMERVILLE RAILROAD COMPANY, by 
JOHN KBTAN, President:” ‘‘ $500.00. ELIZABETH. 
TOWN, September, 1841. Six months after date, please 
pay to the order of the Elizabethtown and Somerville 
Railroad Company, five hundred dollars, value re- 
ceived, and charge as ordered. Your obed’t serv’t, 
JOHN KEAN, President Elizabethtown and Somerville 
R. R. Co.,’”,—was held to be ambiguous on its face, 
not clearly showing whether John Kean individually 
or the railroad company was the drawer, and proof 
was admitted, in the language of the court, ‘“‘not to 
aid in the construction of the instrument, but to prove 
whose intrument it is.’ To the same effect see Chad- 
sey v. McCreery, 27 Ill. 253; Vater v. Lewis, 36 Ind. 
288; Hood v. Hallenbeck, 7 Hur, 362. Bank v. Bank, 
5 Wheat. 326, is also claimed to be an authority in 
favor of the position taken by the plaintiffs in error. 
This was an action of assumpsit brought by the bank 
of Columbia against the Mechanics’ Bank of Alexan- 
dria on the following check: ‘‘ No. 18. MECHANICS’ 
BANK OF ALEXANDRIA, June 25, 1817. Cashier of the 
Bank of Columbia: Pay to the order of P. H. Minor, 
Esq., ten thousand dollars. $10,000. Wm. Payton, 
Jr.” It was contended by the defendants that the 
check on its face was the individual check of Paton, 
and that evidence could not be received to show that 
it was in fact the check of the bank, and signed by 
Paton as cashier. Onthe other hand the plaintiffs 
contended that the check upon its face did not pur- 
port to be the private check of Paton, but the check of 
the bank, drawn by him as cashier, and that the pre- 
sumption was that it was an official act. The court 
however decided that the check was ambiguous upon 
its face, that the marks indicating it to be the check of 
the bank predominated, and that the only ground 
upon which it could be contended that the check was 
the private check of Paton wasthat it had not below 
his name the initials for cashier. It was accordingly 
held that in such case testimony was admissible to ex- 
plain the ambiguity and establish who was in fact the 
drawer of the check. The reasoning of the court in this 
last case leads irresistibly to the conclusion, that had 
the check under consideration been signed by Paton 
with the word “ cashier ” appended, there would then 
have been no ambiguity in it, but it would have been 
clearly and unequivocally the check of the bank. And 
in this view the case seems to be not necessarily an 
authority in favor of the plaintiffs in error, but rather 
an authority against them and in favor of the defend- 
ant in error. In 1 Dan. Neg. Inst., § 415, it is said: “If 
a note be payable to an individual, with the mere 
suffix of his official character, such suffix will be re- 
garded as mere descriptio persone, and the individual 
is the payee;’’ citing Chadsey v. McCreery, Vater v. 
Lewis, supra, and Buffum v. Chadwick, 8 Mass. 103, 
Continuing, he says: ‘‘In New York a differert doc- 
trine prevails;’’ citing Babcock v. Beman, 11 N. Y. 
200. But in section 416 the rule laid down would seem 
to be in favor of the contention of the defendant in 
error; for it is there said: ‘‘ Where a note is payable 
to a corporation by its corporate name, and is then in- 
dorsed by an authorized agent or officiai, with the 
suffix of his ministerial position, it will be regarded 
that he acts for his priucipal, who is disclosed on the 
paper as the payee, and who therefore is the only per- 
son who can transfer the legal title;’’ citing Bank v. 
Pepoon, 11 Mass. 288, and Elwell v. Dodge, 33 Barb. 
336. Many more authorities are cited and might be 
dwelt upon almost ad infinitum. A discussion of all 
of them would greatly protract this opinion, and 
would subserve no beneficial result. In all this vast 
conflict—we had almost said anarchy—of the authcvri- 
ties bearing on the question under consideration, it is 
not easy to lay down any general rule on the subject 
which would bein harmony with all of them. It 





seems tous however that the case of Hitchcock vy. 
Buchanan, supra, controls the case at bar. May l4, 
1888. Falk v. Moebs. Opinion by Lamar, J. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CARRIER—OF PASSENGERS—EJECTION OF PASSENGER 
—DAMAGES.—-Where a passenger is rightfully in a rail- 
road car, in the possession of a ticket entitling him to 
ride on that trip and train, and is deporting himself 
in a becoming and proper manner, and presents his 
ticket to the conductor when called upon therefor, but 
is informed by the conductor that his ticket will not 
be honored, because the time to ride thereon has ex- 
pired, and that he must either leave the train or pay 
his fare, and not having any money, he does not pay 
the fare demanded, and thereupon the conductor takes 
hold of his coat-collar and leads him out of the car to 
the platform of the station; and when off the car,a 
friend of his gives him money to pay the extra fare, 
and the conductor accepts the fare, and then permits 
him to rideto his destination, held, that even if the 
conductor acted in good faith, and in the honest be- 
lief that the passenger had no right to ride upon the 
ticket he presented, he is entitled to recover from the 
railroad company the amount of the extra fare paid 
by him, with interest, and also actual compensation 
for the injury and indignity to which he was subjected. 
Held further, that if there was such a reckless in- 
difference to the right of the passenger as to estab- 
lish gross negligence, amounting to wantonness, on 
the part of the conductor, in examining the ticket pre- 
sented by the passenger, and in ejecting him from the 
car, he is entitled to recover exemplary damages. In 
actions for the recovery of damages for the wrongful 
expulsion ofa passenger from a train, the passenger 
may recover for his time, inconvenience, the neces- 
sary expenses to which he is subjected, and if treated 
with violence, or in an insulting manner, for the inju- 
ries to his person and feelings. If the expulsion be 
malicious, or through negligence which is gross and 
wanton, then exemplary damages may be awarded. 
‘There is a special duty on the carrier to protect its 
passengers, not only against the violence and insults 
of strangers and co-passengers, but a fortiori against 
the violence and insults of its own servants; and for 
a breach of that duty it ought to be compelled to make 
the amplest reparation. The law wisely and justly 
holds it to a strict and rigorous accountability. We 
would not relax in the slightest degree this accounta- 
bility. We know that upon it, in no small degree, de- 
pend the safety and comfort of passengers.” Rail- 
way Co. v. Weaver, 16 Kans. 456; Railway Co. v. 
Kessler, 18 id. 523. We fully concede that no one has 
aright to resort to force to compel the performance of 
a contract made with him by another; and a passen- 
ger about to be wrongfully expelled from a railroad 
train need not require force to be exerted to secure 
his rights or increase his damages. For any breach of 
contract or gross negligence on the part of the con- 
ductor or the other employees of a railroad company 
redress must be sought in the courts rather than by 
the strong arm of the person who thinks himself 
about to be deprived of his rights. A _ passen- 
ger shculd not be permitted to invite a wrong, 
and then complain of it. Hall v. Railroad Co., 
15 Fed. Rep. 57; Townsend v. Railroad Co., 56 
N. Y. 301; Bradshaw v. Railroad Co., 135 Mass. 409; 
Railroad Co. v. Connell, 112 Ill. 296; Car Co. v. Reed, 
75 id. 125; 3 Wood Ry. Law, § 364. Of course a party 
upon a train may resist, when under the circum- 
stances resistance is necessary for the protection of 
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his life, orto prevent probable serious injury; nor 
cana party be lawfully ejected from a train while in 
motion, so that his being put off would subject him 
to great peril. In this case Rice made no unreasona- 
ble resistance. He did not resort to force or violence. 
Having a good ticket, and being entitled to ride, he 
refused to pay fare or get off the train. The conduc- 
tor had no difficulty in leading him off, and about all 
that Rice did was merely to assert his lawful right to 
ride upon the train. Where a passenger with a clear 
right and a clean ticket is entitled to ride on that trip 
and train, and is wrongfully ejected without forcible 
resistance upon his part, the jury are, and ought to be, 
allowed great latitude in assessing damages. They 
should award liberal damages iu full compensation for 
the injuries received. The quiet and peaceable be- 
havior of a passenger is to his advantage rather than 
to his detriment. Kaus. Sup. Ct., Feb. 11, 1888. 
Southern Kansas R. Co. v. Rice. Opinion by Hor- 
ton, C. J. 


CoNTRACT—AGREEMENT NOT TO CARRY ON THE PRO- 
FESSION OF A SURGEON—ASSISTANT.—A. and B. were 
partners in the business of surgeons at N., and C. hav- 
ing entered their employment as an assistant, exe- 
cuted « bond which recited that he had been taken 
into their employment on the terms ‘‘ that he should 
not at any time set up on carry on the business or pro- 
fession of a surgeon’”’ in N. or within ten miles 
thereof. The partnership between A. and B. having 
been dissolved, they continued to practice separately 
in N., and C. entered into the service of B. as a sal- 
aried assistant. Held, that A. wasentitled to an in- 
junction restraining C. from acting as assistant to B. 
It is said, that assuming Mr. Palmer to be entitled to 
sue, yet defendant had not committed any breach of 
his contract that he should not at any time set up or 
carry on the business or profession of a surgeon, and 
it is said that the defendant is not doing so where he 
is simply acting as assistant at a salary for another 
man who is carrying on the business for hisown bene- 
fit. I donot think that the question whether the ap- 
pellant is carrying on the business or profession can 
depend on whether he is paid by a salaryor by a certain 
share of the profits. It is rue that in Allen v. Taylor, 
24L. T. Rep. 249, where there was a contract not to 
carry on the trade of a rag-dealer, it was held that 
merely acting as a clerk or assistant to a person car- 
rying on that trade was not a breach of the covenant. 
Butan agreement not to carry on a trade isa very dif- 
ferent thing from an agreement not to carry on a busi- 
ness or profession. ‘* Carrying ona trade’’ implies to 
my mind that the person engaged in it is engaged in it 
qua trade, that is to say, asa trade producing profit or 
loss which is to be shared by him, and that is not the 
case if he is merely a salaried assistant. I cannot come 
to the conclusion that a man is less carrying on the 
profession of asurgeon because he is doing so as assist- 
ant to someone else. ‘* Profession” is different from 
trade, and it is much more emphatic to my mind than 
if ‘business’? alone was here. When as here the 
words “carry on the business or profession of a sur- 
gion” are merely used to denote what is done bya 
man acting as a surgeon, a man, in my opinion, acts 
as surgeon and carries on the business of a surgeon 
none the less because he is not the principal or engaged 
in the business as a partner, but is merely carrying it 
on as assistant to somebody else. Eng. Ct. App., July 
13, 1887. Palmer v. Mallett. Opinion by Cotton, L. J. 
58 L. T. Rep. (N. 8S.) 64. 


CRIMINAL LAW—LOTTERY—WHAT CONSTITUTES.— 
On the trial of an indictment for setting up and pro- 
moting a lottery, a witness testified that he gave the 
defendant four numbers from a column of 78, and paid 
the defendant ten cents, receiving therefor a ticket 





with the number of the drawing, each drawing being 
numbered in a class and the drawings put in envelopes; 
that he saw others do the same thing; after all who 
desired to had purchased numbers, the defendant took 
an envelope from the wall and took out aslip of paper 
with twelve numbers in each column, the numbers 
being below 78, and copied them on a blackboard, and 
also the class number; that a man came up and claimed 
$5, which defendant paid him; that he saw this re- 
peated several times. Held, that the evidence was 
sufficient to warrant the jury in finding the game to 
be a lottery. Mass. Sup. Jud. Ct., Feb. 28, 1888. Com- 
monwealth vy. Sullivan. Opinion by Holmes, J. 


EVIDENCE—DECLARATIONS OF AGENT.—D. sold a 
pump to C. & L., agreeing to properlyjplace it in a well. 
He sent an agent for that purpose, and while engaged 
with one of the purchasers in setting the pump, it ac- 
cidentally fell into and destroyed the well. C. & L. 
brought an action against D., alleging that the acci- 
dent and injury resulted from the negligence of the 
agent; and tosustain the same offered to prove the 
declarations of the agent madé two hours after the ac- 
cident had occurred to the effect that the accident was 
the result of his own negligence. Held, that the dec- 
larations were mere hearsay, and inadmissible. Kans. 
Sup. Ct., Feb. 11, 1888. Dodge v. Childs. Opinion by 
Johuston, J. 


MASTER AND SERVANT—LIABILITY FOR NEGLIGENCE 
OF SUPERVISING ARCHITECT.— When in the erection of 
a building on the owner’s premises it becomes neces- 
sary or proper to undermine a rear wall on the adjoin- 
ing lot,in order to secure a better foundation, the 
work being done under the direction of a supervising 
architect, subject to the control of the owner, the lat- 
ter is liable for personal injuries to a workman, caused 
by the negligent performance of the work, notwith- 
standing the discretion given to the architect in di- 
rectingthe mode. Ala. Sup. Ct., Jan. 13, 1888. Camp- 
belly. Lunsford. Opinion by Clopton, J. 


ASSUMPTION OF RISKS— AMMONIA VAPOR.— 
Plaintiff was engaged in making certain repairs in de- 
fendant’s ice-machine house, and while doing so ex- 
posed himself to the current of ammonia vapor that 
escaped through one of the bolt-holes, of which he 
wasaware. Held, that by continuing to work in the 
room, with knowledge that it was full of ammonia, 
he assumed all the risks arising from that cause. 
Penn. Sup. Ct., Feb. 20, 1888. Beittenmiller v. Bergner 
& Engel Brewing Co. Opinion per Curiam. 


MUNICIPAL CORPORATIONS—TAX ON TELEPHONE 
POLES — CONSTITUTIONALITY — PERMISSION TO CON- 
STRUCT TELEPHONE LINES — CONTRACT.—(1) An an- 
nual charge of five dollars per pole upon the poles of 
a telephone company already established, imposed by 
a municipal ordinance as a ‘consideration for the 
privilege,’ is not a tax, either on property or as a li- 
cense, and cannot be sustained as an exercise of the 
taxing power. The ordinance qualifies it as a price or 
consideration for the privileges enjoyed. It is not 
even alleged that defendant has ever consented or 
contracted to pay such consideration. There is entire 
absence of any legal tie binding the defendant as a 
debtor for the amount claimed, and if the city were 
suing simply for a money judgment, the petition 
would set forth no cause of action. The real relief 
claimed by the city however is found in the injunc- 
tion prayed for, based on the theory that the provis- 
ion of the ordinance referred to is a regulation or con- 
dition imposed upon the maintenance of the poles and 
exercise of the privileges which the city had the right 
to impose, and without compliance with which the de- 
fendant could not lawfully continue to maintain and 
exercise them. It is not seriously contended that the 
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provision is a police regulation; and indeed such con- 
tention is silenced, not only by the nature, but by the 
express terms of the provision itself, which qualify 
the exaction asa ‘consideration for the privilege.” 
No consideration whatever of public morals, health, 
or convenience is involved. It is not proposed to 
abolish the use of poles or to alter their location, con- 
struction or of use, In any way, to subserve the public 
comfort. The simple requirement is the payment of 
a price, on payment of which the status quo continues; 
while without such payment it must cease. The case 
presents no feature of an exercise of the, police power. 
(2) A municipal ordinance granting to a particular 
company authority to construct and maintain tele- 
phone lines on the streets, without any limitation as 
to time, and for a consideration stipulated, when ac- 
cepted and acted on by the grantee by a compliance 
with all its conditions and the construction of a valu- 
able and expensive plant, acquires thereby the 
features of a contract, which the city cannot there- 
after abolish or alter in its essential terms without the 
consent of the grantee. Ifthe city can do this now, 
she could have done it the very day after the defend- 
ant had completed its lines, when it had incurred all 
the expense, and before it had reaped a particle of re- 
turn. If she can impose a charge of five dollars per 
pole, she can with equal power impose one of $1,000, 
and for that matter she could arbitrarily revoke the 
grant at her pleasure. Either she is bound, according 
to the terms of her proposition accepted and acted 
ou by defendant, or she is not bound at all. Obviously, 
upon the clearest considerations of law and justice, 
the grant of authority to defendant, when accepted 
and acted upon, became an irrevocable contract, and 
the city is powerless to set it aside or to interpolate new 
or more onerous considerations therein. Such has 
been the well-recegnized doctrine of the authorities 
since the Dartmouth College case, 4 Wheat. 518. La. 
Sup. Ct., Feb. 13, 1888. City of New Orleans v. Great 
South. Telephone & Tel. Co. Opinion by Fenner, J. 


NEGLIGENCE—IMPUTED — HUSBAND AS AGENT OF 
WIFE—EVIDENCE—SUBSEQUENT MARRIAGE.—(1l) The 
doctrine of imputed negligence does not prevail in 
Ohio; and the contributory negligence of a husband 
in the purchase of a drug to be used by his wife is not 
to be imputed to her in an action by her or her admin- 
istrator against the dealer for injury or death result- 
ing from the use of such drug, unless she constituted 
him her agent; and in simply making known to her 
husband her desire for the medicine, by reason of 
which he obtains it, the wife did not constitute him 
her agent in such sense as that his contributory negli- 
gence in making the purchase can be imputed to 
her. As shown by the statement of the case, the only 
authority given to the husband by the wife for the 
purchase of medicine is to be found in the expression 
by her of a desire or need of some oil of sweet almonds. 
There is nothing in the record to justify the assump- 
tion that she had done or said any thing that can be 
construed as a direction to him concerning the pur- 
chase for her of the medicine she required. It was 
clearly within the line of his simplest duty as a hus- 
band to procure for her the desired medicine. The 
criticism of counsel upon the instructions complained 
of is that in the definition of agency the wife must 
have been personally present with her husband at the 
store, and he there must have been under her direc- 
tion and control. The instruction was: ‘In order to 
make him the agent of the wife in this transaction, 
she must have selected the medicine, directed that he 
should purchase it, and he must have had nothing to 
do in the matter except by her procurement and di- 
rection.” Wedonot think that this instruction is 
capable of the construction given it by counsel, nor 








that the jury could have so understood it. It appeared 
by the evidence—and that without conflict—that the 
wife was confined to her bed at home; and we must 
suppose that the jury considered the instruction in the 
light of that fact. The court was right. The strong 
presumption is that a husband, in the purchase of 
necessaries, either food or medicine, for his wife or 
children, is acting upon the promptings of the duty 
which he owes to them as a husband and father, 
rather than as a mere medium or agent in a business 
transaction; aud evidence to rebut this presumption 
should be quite clear and satisfactory, at least answer- 
ing the requirements of the very careful aud consid- 
erate instruction of the court below upon this sub- 
ject. Immediately connected with this subject is that 
arising upon the exception to the instruction which is 
set forth in the seventh paragraph of this statement, 
which we shall next consider. The court instructed 
the jury that the doctrine of imputed negligence does 
not prevail in Ohio, and that if the jury should find 
that the deceased came to her death by the wrongful 
act, neglect ordefault of the defendant, by himself or 
his agent, then the plaintiff is not deprived of the 
right of action by reason of the negligence of the hus- 
band, unless he was her agent at the time. The court 
below was asked to apply the familiar principle of 
contributory negligence as a defense to the plaintiff's 
action. Todo this it became necessary, in case the 
jury should find the wife without fault, to insist that 
the negligence of the husband contributed with that 
of the defendant to produce the injury complained of. 
This defense necessarily involved the assumption 
either that the husband was theagent of the wife, or 
that by reason of their marital relations his negligence 
was to be imputed to her. The contention now is that 
the doctrine of imputed negligence still prevails in 
Ohio, so far as relates to husband and wife. In Rail- 
road Co. v. Snyder, 18 Ohio St. 399, it was held that 
the negligence of «parent or custodlan of a child can. 
not be imputed to the child to barits right of action 
against others for injuries resulting from their wrong- 
ful acts. Again it was said by this court in Railroad 
Co. v. Manson, 30 Ohio St. 451 (first paragraph of the 
syllabus): ‘* The doctrine of imputed negligence does 
not prevail in Ohio, and a child of tender years in- 
jured by the fault of another is not deprived of a right 
of action by reason of contributory negligence on the 
part of a parent or guardian.”’ In Transfer Co. v. 
Kelly, 36 Ohio St. 86, it was held thatin an action by 
a railroad passenger (without fault himself) for a per- 
sonal injury, against a defendant whose negligence di- 
rectly and proximately concurred with the negli- 
gence of the railroad company in producing the in- 
jury, the concurrent negligence of the company can- 
not be imputed to the plaintiff, so as to charge him 
with contributing to his own injury. In Railway Co. 
v. Eadie, 43 Ohio St. 51, a minor, fully capable of tak- 
ing reasonable care of herself, was riding with her 
father ih his wagon, when she was injured by a col- 
lision between the wagon and street car, caused by 
the mutual negligence of her fatner and the street car 
driver, but without fault on her part. It was held 
that her father’s negligence was not to be imputed to 
her to bar her recovery against the street car com- 
pany. It is maintained however that those cases are 
all distingnifhable from the case at bar. The conten- 
tion is that ‘‘ the common-law doctrine with reference 
to the marital relation still continues in force in Ohio; 
that so far as their personal relations are concerned 
the husbann and wife are one in law; that the acts of 
each are binding upon and imputable to the other."’ 
The statute authorizes an action like the present one 
in any case where the defendant would have been lia- 
ble if death had not ensued. Indeed this is one of the 
tests of the rightto recover. If the wife were alive 
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and prosecuting her action for an injury resulting to 
her by reason of the wrongful act of the defendant, 
her recovery would be solely for her own use and ben- 
efit, and the fruits of her judgment would be her sole 
and separate property, free from any right of her hus- 
band therein growing out of the marital relation. The 
plaintiff does not prosecute this action as husband, 
but as the administrator of his wife. It is prosecuted 
for the benefit of the children as well as the husband 
of the intestate. The rights of the beneficiaries, as 
well to a recovery af to the fruits of it, are to be tested 
by the statutes which the law would have ascribed to 
the wife and mother if she were alive and prosecut- 
ing her action for an injury to her health or person. 
The law having severed the relation for the purposes 
of such prosecution by her, what reason can be urged 
for imputing to her the contributory negligence of one 
who could have had no lawful pecuniary interest in a 
recovery by her for an injury she had sustained by the 
negligence of a wrong-doer? The doctrine of con- 
tributory negligence, which is invoked by the plaintiff 
in error, is founded upon considerations which had no 
application in logic or justice to the caso at bar. (2) 
Upon the plaintiff's appointment as administrator, the 
right of action at once vested in him, and there can be 
no doubt that if the trial had occurred at any time 
prior to his second marriage, the full measure of re- 
covery contemplated by the statute should have been 
accorded to him. Did the measure of that recovery 
become impaired or narrowed by a measure which oc- 
curred subsequent to the commencement of this ac- 
tion? Althorf v. Wolfe, 22 N. Y. 355, was an action 
brought under a statute similar to our own, for wrong- 
fully causing the death of an intestate. The defend- 
ant offered to prove in mitigation of damages that the 
life of the deceased was insured, and that the insur- 
ance money was paid to his wife upon his death. It 
was held that the evidence was not admissible. It 
could be contended with some plausibility that the 
loss was mitigated by the receipt of this money by the 
widow. Let it be supposed that in the case at bar in- 
surance money due upon the death of the wife had 
been paid to the husband, and from this sum he had 
procured the services of a woman to perform like pe- 
cuniary services, and contribute by her labor (far be- 
yond the wages paid her) to the accumulation of prop- 
erty in the same manner as the deceased wife. Could 
it be said, with the same plausibility as itis now main- 
tained, that these facts tended to mitigate the damages 
sought to be recovered by reason of the loss of that 
pecuniary benefit which was derived to her husband 
and children from her services? It should be kept in 
mind that the statutes, as construed by the courts, 
have thoroughly divested this subject of every element 
of sentiment, and of every theory of solace for be- 
reavement, as was well illustrated by the charge of 
the trial court. The only loss to be repaired is pecu- 
niary loss, and the only theory of redress is that sup- 
plied by the statute, which does not seem to admit of 
any theory of set-off or compensation with which the 
wrong-doer is in no manner connected. It has been 
said that ‘‘the fact of insurance does not diminish the 
amount of pecuniary damage suffered by the defend- 
ant’s fault, though it provides a method of compensa- 
tion for it. Besides the party effecting the insurance 
paid the full value of it, and there is no equity in the 
claim of the negligent person to the benefit of a con- 
tract for which he never gave any consideration.” 
Shear. & R. Neg., § 609. This general view is sup- 
ported by Railway Co. v. Wightman, 29 Grat. 431; 
Harding v. Town of Townshend, 43 Vt. 556; Railroad 
Co. v. Thompson, 56 Ill. 138. It is due to counsel for 
plaintiff in error to say that he does not maintain that 
the fact of remarriage and the services of the second 
wife of the plaintiff shall have been submitted to the 
jury in mitigation of damages for the reason that the 





husband and children were thereby provided with 
another wife and mother, but be restricts his claim to 
the pecuniary services and value to them of the sec- 
ond wife, who in such a degree as the jury, if per- 
mitted, might find, performed like services, or con- 
tributed in like manner to the pecuniary benefit of the 
family as the deceased wife and mother. If the jury 
were permitted to consider this element of mitigation 
of damages, the plaintiff ought to be permitted to 
show, asa sort of counter-set-off to it, the expenses 
incurred by the husband on account of the marriage, 
and whether the nuptials were cheap and simple or 
expensive or luxurious; for certainly to the extent 
of such outlay the means of supporting the family 
were reduced. These considerations, and the com- 
parison which such arule would invite between the 
respective earning capacity of the first wife and mother 
ou the one hand, and the second wife and stepmother 
on the other, would tend to complicate the issues be- 
yond any thing contemplated by the statutes under 
whose plain provisions the relief is sought. Ohio Sup. 
Ct., Dec. 13, 1887. Davis v. Guarnieri. Opinion by 
Owen, C. J. 


NEGOTIABLE INSTRU MENT— NEGOTIABILITY—PLACE 
OF PAYMENT—CERTAINTY.—A promissory note, pay- 
able ‘tat Matthews, Ala.,’’ which is a station on the 
railroad, where there are several dwelling-houses and 
store-houses, is not payable ‘at a certain place of pay- 
ment therein designated,’’ asthe words are used in 
the statute, declaring what instruments are governed 
by the commerciallaw. Merely naming a city, town, 
or village having many, or even several, places of busi- 
ness, is not a compliance with the statute, either in 
letter or spirit. The intention was that a certain 
place should be designated—a place at which debtor 
and creditor could meet, the one to pay and the other 
to receive payment. That is the sense of the provis- 
ion, and that must be its interpretation. To hold oth- 
erwise would be to open a door, the breadth and di- 
mensions of which we cannot foresee. Ala. Sup. Ct., 
Jan. 13, 1888. Haden v. Lehman. Opinion by Stone, 
Cc. J. 

RAILROADS—CONCURRENT NEGLIGENCE—PRESUMP- 
TIONS—BURDEN OF PROOF.—A passenger upon a horse- 
car was injured by reason of a collision of a car with 
asteam engine at a railroad crossing. In this action 
against both the horse-car company and the steam-car 
company, charging concurrent negligence, held, that 
the burden was upon the horse-car company to show 
proper care, and upon the plaintiff to show negligence 
upon the part of the steam-car company. Mr. Cooley on 
Torts, referring to a Pennsylvania case (Laing v. Col- 
der, 8 Penn. St. 479; Sullivan v. Philadelphia, 30 id. 
234), says: ‘‘Prima facie where a passenger, being car- 
ried on atrain is injured without fault of his own, 
there is a legal presumption of negligence casting upon 
the carrier the onus of disproving it.’’ ‘This is the 
rule where the injury is caused by a defect in the road, 
cars or machinery, or by a want of diligence or care in 
those employed, or by any other thing which the com- 
pany can or ought to control, as a part of its duty to 
carry the passengers safely, but this rule of evidence is 
not conclusive.’’ Cooley Torts, 663. The injury in 
this case was the want of diligence in the driver, and 
the law will presume neglect from the mere fact of 
the injury, and the burden is on the defendant, who 
may show that the injury originated from causes the 
driver could not prevent. The passenger commits 
himself to the custudy and control of the carrier, and 
if the car breaks, or the cars, while controlled by the 
driver, should strike an obstruction, as a wall or an 
embaukment, the presumption of negligence arises, 
and must be overcome by the carrier on the complaint 
of the passenger injured by the accident. The acci- 
dent may have been caused by the other defendant, 
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but if so, it devolved upon the company in charge of 
the passenger to show it. And further, says Mr. 
Cooley, ‘‘ suppose a railway train, thrown from a track 
from some cause not apparent, and the passengers all 
injured, would it be reasonable to put an injured per- 
son to the necessity of discovering and pointing out 
the cause and taking the fault to the company before he 
could recover, or may he who has intrusted his person 
and his life to the control of the company, etc., rely 
on the injury itself as entitling him to redress, aud 
leave to the defense the task of presenting exculpatory 
evidence?’ A felon may have placed obstructions on 
the track or caused the accident in a manner that no 
vigilance could guard against, and if so, it may be 
easily shown by the company. This rule, placing the 
burden on the company, is in accord with the doc- 
trine that a common carrier of passengers must exer- 
cise the highest degree of care and diligence to pre- 
vent injury—such care as a reasonable and cautious 
man would use under the circumstances is the dili- 
gence reqnired. This rule, says Hilliard, applies to 
the vehicle, the horses, the harness, the skill, caution 
and sobriety of the driver. 2 Hilliard Torts, 587. This 
court in the case of L. & N. R. Co. v. Ritter, decided 
at the March term, 1887, recognized the same doctrine 
both as to the presumption of negligence and the care 
required of the carrier. Thiscase is attempted to be 
distinguished from that of Railroad v. Ritter'’s Admr., 
and that class of cases, and cases where the accident, 
the result of the neglect, might have been caused by 
the act of a stranger. Wesee no reason for the dis- 
tinction. The negligence complained of is that of the 
company’s driver, and that another contributed to the 
result can make no difference. If the steam railroad 
company had not been sued, it would have been a case 
directly against the other defendant for the negligence 
ofits driver. When the direct cause of the injury re- 
sults from the act of another over whom the carrier 
has no control, the burden is on the plaintiff, as where 
the injury is caused by an obstruction placed on the 
track of the road by a trespasser, and the alleged neg- 
ligence is the failure of the company to remove the 
obstruction within a reasonable time, thereby causing 
the injury. We decllne to follow the case of Curtis v. 
Rochester, etc., R. Co., 18 N. Y. 534. Ky. Ct. App., 
Jan. 19, 1888. Central Passenger R. Co. v. Kuhn. 
Opinion by Pryor, J. 


SLANDER AND LIBEL—WHAT ACTIONABLE—PUBLI- 
CATIONS DISPARAGING ONE’S Goops.—The plaintiff 
purchased of the defendant’s agent goods, and adver- 
tised them for sale in a local paperas follows: ‘“ Shaw 
knit hose, navy blue, size 8 to 11, first quality goods, 
at 1214 cents per pair.’’ Immediately thereafter the 
defendant caused to be inserted in another paper, 
published in the same town, an advertisement as fol- 
lows: ‘“*Caution: An opinion of Shaw knit hose should 
not be formed from the navy blue stockings adver- 
tised as first quality by Messrs. B. & Co. (the plaintiff) 
at 1244 cents, since we sold that firm,at less than 10 
cents a pair, some lots which were damaged in the dye 
house. [Signed] SHAW Stockine Co.” Held, that 
the language of the defendant’s advertisement, giving 
toit its natural signification, was not libellous. An 
action will not lie for mere disparagement of the 
plaintiff's goods wijhout averment and proof of special 
damage. Dooling v. Pubiishing Co., 144 Mass. 258. 
But the plaintiff contends that the words used by the 
defendants contain an imputation upon his character, 
and that they imply that he was deceiving the public 
by advertising goods as of first quality which he knew 
were damaged. The question therefore is this: Taking 
the words in their natural sense, and without a forced 
or strained construction, do they contain this imputa- 
tion? Ifthe words may fairly bear that meaning, 
then the case should have been submitted to the jury, 





otherwise not. Twombly v. Monroe, 136 Mass. 464; 
Simmons v. Mitchell, 6 App. Cas. 156; Bauk v. Ienty, 
7 id. 741, 744, 771, 772, 790, 793. We are of opinion that 
the words, fairly construed, do not bear that mean- 
ing, and that in order to reach such a construction, it 
is necessary to include something which the defend- 
ants did not say, and which their words do not imply. 
No doubt a casa might be imagined, where from their 
peculiar circumstances, as for example, from the na- 
ture of the article offered for sale,or from the long- 
continued habit of selling goods of a different charac- 
ter or quality from that represented, it would be a 
natural inference from acharge otherwise like that 
which is the subject of this action, that the party was 
practicing fraud or imposition, or was guilty of trick- 
ery or meanness. In the present case such an infer- 
ence does not naturally arise, and the object of the 
defendant’s advertisement, judging from its lan- 
guage, appears to have been rather to uphold and 
maintain the character of their goods than to attack 
the plaintiff's character. The court might properly 
withdraw the case from the jury’ See Boynton v. 
Remington, 3 Allen, 397; Evans v. Harlow, 5 Q. B. 
Div. 624; Solomon v. Lawson, & id. 823. Mass. Sup. 
Jud. Ct., March 1, 1888. Boynton v. Shaw Stocking Co. 
Opinion by C. Allen, J. 


WILL—BEQUEST — ‘‘ ORNAMENTS”? — JEWELRY. —A 
will contained the following provisions: ‘*To my niece 
Louise E. Matthews * * * I give * * * my 
finger-rings, * * * and so many of my books, pic- 
tures and ornaments (not otherwise bequeathed spe- 
cifically) as she shall choose to take.’’ Held, that the 
word *“‘ ornaments” as used inthe will was intended 
to include articles of jewelry, such as breastpins, 
bracelets, ear-rings, brooches, lockets, chains, etc., and 
also many articles not classified under the head of 
jewelry. Wehave no doubt that the word “orna- 
ments” in its general signification, and freed from 
any modification that might come from association in 
particular instances with other language, iucludes 
“ jewelry ’’ worn by women for the purpose of adding 
grace or beauty to their persons, or for the purpose of 
complying with the usages of society. Such is its 
meaning both in classic English and in common lan- 
guage. In Webster’s Dictionary an illustration is 
given from Sir Thomas Browne, as follows: ‘‘Some 
think it is most ornamental to wear their bracelets on 
their wrists; others about their ankles.’’ And the 
Jenkins of the present day in his descriptions of the 
costumes of ladies at evening parties writes, ‘‘ orna- 
ments, diamonds.’’ But it is contended that the word 
*“‘ ornament ”’ as used in the will, immediately follows 
the words *‘books”’ and ‘“‘pictures,’’ it must there- 
fore be restricted to things resembling (that is ejusdem 
generis with) books and pictures. There is certainly 
force in this suggestion, but the words, “not other- 
wise specifically bequeathed,”’ which immediately fol- 
low “ornaments,’’ must also be considered. And 
when we look at the few things which have been oth- 
erwise specifically bequeathed, we find that nearly 
every one of them could in any sense be called an or- 
nament, is an article of jewelry. The words, ‘‘as she 
shall choose to take,’’ also indicate the liberality of 
construction in favor of the legatee should be in- 
dulged in. The discovery of the real intention of the 
testatrix in this case is no doubt a difficult matter, but 
as the word “‘ornaments’’ in its general and ordinary 
sense includes the property in contest, and asthe other 
language of the will, taken all together, does not 
clearly indicate that the word was used in a special or 
limited sense, we conclude that the view taken of the 
question by the learned judge of the court below is 
more satisfactory than the opposite view taken by the 
appellant. Cal. Sup. Ct., Feb. 25, 1888. In re Taylor's 
Estate. Opinion by McFarland, J. 
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CURRENT TOPICS. 


‘WO very exciting, not to say alarming legal 
disclosures were made during the last week, 

one of which seems to prove to be something in the 
nature of a ‘‘mare’s nest.” Needless to say it was 
made by a newspaper, and it is not at all surprising 
that it was made by the Herald. It was nothing 
less than the discovery that the recent marriage of 
the Duke of Marlborough in this State was illegal, 
void and bigamous. Interviews with counsel learned 
in the law were held, and it was reported that they 
didn’t know about it — which was true enough — 
or doubted, or feared, etc. One gentleman had sat 
up nights with our statutes on the subject, and 
smelled bigamy. If he had given five minutes of 
daylight attention to the English statutes his fears 
would have been dispelled. It is plain that the 
first inquiry is, has Mr. Marlborough done any 
thing contrary to the law of his domicile? For if 
not, there is nothing to talk about; he certainly 
has done nothing contrary to our laws. We never 
prohibited his remarrying, and if his own law did 
not, that is the end of the matter. Now by the 
law of England he was not prohibited from re- 
marrying during the life of Lady Blandford. In 
Hammick’s Law of Marriage (1887), page 29, it is 
said: ‘Liberty to divorced persons to marry again 
is given by the Divorce Act of 1857, which pro- 
vides (section 57) that when the time limited for 
appealing against any decree dissolving a marriage 
has expired, and no appeal has been presented; or 
when any such appeal has been dismissed; or when 
in the result of any appeal any marriage has been 
declared to be dissolved; then, but not sooner, it 
shall be lawful for the respective parties to marry 
again as if the prior marriage had been dissolved 
by death. The statute therefore allows divorced 
persons to enter into fresh nuptials as soon as the 
marriage has been conclusively rescinded, and they 
may marry whom they please, the intermarriage of 
the delinquents not being prohibited.” The case is 
thus free of the possible complications which might 
have arisen from his remarrying against the law of 
his domicile and that of this State prohibiting re- 
marriage in such circumstances by its own citizens. 
Whether the English courts would have held his 
marriage void because of the New York statute not 
in terms applying to foreigners, and having of 
course no extra-territorial force, we need not 
bother our brains. By our own law, in the Van 
Voorhis case, remarriage in Connecticut, where 
there is no such prohibitory clause in the statute, is 
valid, although made to evade our own laws. And 
the Faber case, cited by anxious counsel, simply held 
that a citizen of this State, forbidden by a divorce 
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in this State to remarry, and remarrying here, was 
guilty of bigamy — and very doubtful law it is, too. 
But whether England would have imported our no- 
tions into its own law is outside any reasonable‘con- 
sideration, because Mr. Marlborough has done noth- 
ing against any law of his own country or of this. 
So for aught we see, Mrs. Marlborough has made a 
valid sale of herself to the dirtiest little cad and 
brute in all Great Britain. 


The other disclosure is more serious, and more 
likely to be founded on fact, because not originated 
but only reported by a newspaper. Messrs. Banks, 
law-book publishers of this city, have been trying 
to get a bill through Congress for the purchase by 
the government of certain sets of the United States 
Supreme Court Reports, of which they are the pub- 
lishers. Whereupon the ‘‘ Co-Ops,” of Rochester, 
inform Congress that they have published a recent 
edition of these reports from certified copies of the 
records, and that a comparison with the official] 
series published by Banks shows that the reporters, 
Wallace and Otto, took unwarrantable liberties with 
the records, making material changes, and omitting 
a great many cases. It is alleged that the changes 
are not merely grammatical or rhetorical, but vital 
and essential, and that they occur in thousands of 
instances, and that the omissions amount to hun- 
dreds. It is hard to believe this, but some exam- 
ples are given of material alterations of the state- 
ments of facts made by the judges. For example, 
it is alleged that in the celebrated Kilbourne con- 
tempt case, where Mr. Justice Miller wrote, ‘‘ did 
arrest said Kilbourne using no more force than was 
necessary,” the unfaithful steward, Otto, took his 
pen and wrote quickly, ‘‘ went to himand did then 
and there gently lay his hands on him to arrest him, 
and did then and there arrest him by his body,’ 
etc.— how could he arrest him by his soul?’ There 
certainly is a vast difference between ‘‘ gently” and 
‘‘no more force than was necessary.” So Otto is 
said to have changed, in the same statement, 
‘‘which are the same trespasses complained of,” to 
‘‘the same several supposed trespasses,” etc. It 
may be that the ‘‘ Co-Ops” have put their best foot 
forward, and that these are the most serious 
changes, but they say not. They say the official 
edition is not to be relied on as a transcript of the 
records, If what they allege about the omission of 
opinions not withheld by direction of the judges is 
true, that alone ought to be enough to condemn 
Wallace and Otto. As for Wallace, we can believe 
almost any thing of a reporter who injected part of 
a scene from Shakespeare into the report of Parker 
v. Phetterplace, and who stuffs the report of Burr 
v. Duryee with five pages of his own explanation 
and history of the art of felting. Probably his own 
sensations on being turned out or required to resign 
added to his stock of knowledge on the sub- 
ject of ‘‘felt.” Nothing is alleged against the ac- 
curacy and taste of the present reporter, Mr. Davis. 
We shall watch this ‘‘battle of the books” with 
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curiosity, and if it turns out that the official series 
is inferior in accuracy and fullness to that pub- 
lished by private enterprise, it will not be the first 
time in the history of reporting, nor probably the 
last. 


The last number of the ‘‘ American Statesman” 
series, published by Houghton, Miflin & Co., is a 
biography of Martin Van Buren, by Edward M. 
Shepard. This ‘‘ favorite son” of New York was 
one of the most successful men in our political 
history, acquiring wealth, celebrity as a lawyer, and 
the highest political promotion, by the discreet use 
of moderate talents, great sense and exquisite tact. 
Asa mere politician he ranks with Jefferson and 
Lincdln, the greatest. He grasped the glittering 
bauble of the presidency when really great leaders, 
like Webster, Clay and Calhoun, died without the 
sight. When we consider the nonentities of his 
day who achieved this final success, it is probable 
that no one will dispute his superiority to Harrison, 
Tyler, Polk, Taylor, Fillmore, Pierce and Buchanan, 
and his right to rank with Jackson and Adams the 
younger, and that in many respects he was superior 
to even these. Mr. Shepard has contrived a very 
readable chapter on Van Buren’s legal career, which 
was a remarkably shining and meritorious one. Mr. 
Shepard makes the statement that he was the only 
great lawyer who ever reached the presidency, and 
perhaps he is right, although it must be said for 
Pierce that he was an exceptionally excellent ad- 


vocate, one of the best in New England. Van 
Buren at forty-five had the most lucrative practice 
in this State, and carried a handsome fortune to the 


White House, where he savingly increased it. He 
came from a county which has produced more cele- 
brated lawyers than any other of the State, except 
possibly Oneida, the names of most of whom are 
now forgotten, but among whom we now recall 
Van Ness, Elisha Williams, Vanderpoel, Benjamin 
F. Butler, Ambrose L. Jordan and ‘‘ Prince John” 
—a man of far greater genius than his father — and 
coming down to our time, Henry Hogeboom. Mr. 
Shepard strikingly observes: ‘‘ At an early day the 
legal profession reached in our country a consum- 
mate vigor. Far behind as Americans were in 
other learning and arts, they had, within a few 
years after they had escaped colonial dependence, 
judges, advocates and commentators of the first 
rank. Marshall, Kent and Story were securely 
famous, when hardly another American of their 
time out of political and public life was known.” 
Van Buren’s superiority was soon manifest. His 
rival, Williams, who by tradition is described as a 
very brilliant man, said to him, ‘‘I get all the ver- 
dicts and you get all the judgments.” It is inter- 
esting to read that Van Buren was early surrogate 
of his county. He had no early advantages of edu- 
cation, but he made himself by reading “a well, even 
an amply educated man.” At thirty-one he was a 
State senator, and in the Court of Errors distin- 
guished himself by his opinions. At thirty-three 
he was attorney-general, at a time when such men 





as Aaron Burr, Ambrose Spencer, Thomas Addis 
Emmett, Thomas J. Oakley, Samuel A. Talcott, 
Greene C. Bronson and Samuel Beardsley adorned 
the office. At thirty-four he removed to this city. 
At thirty-nine he was United States senator. At 
forty-six he was governor. At fifty he was vice- 
president, at fifty-four president. Mr. Shepard gives 
a clear and interesting account of the State poli- 
tics of his day, with its ‘‘ hardly-remembered jar- 
gon of Lewisites and Burrites, Clintonians and Liv- 
ingstonians, Republicans and Federalists, Bucktails 
and Johnsonians and National Republicans, Demo- 
crats and Whigs, Loco-focos and Conservatives, 
Barnburners and Hunkers.”” He makes an amusing 
mistake in his account of the origin of the term 
‘*Inco-focos” in 1835, by speaking of the putting 
out of the ‘‘ gas’? in Tammany Hall. We take it 
that the only gas there in those days was that emit- 
ted by the sachems, which has never been turned 
off from that day to this. He is also in error in de- 
scribing the ‘‘ little magician ” as “slender.” He was 
distinctly plump, not to say rotund, [n 1845, when 
the writer was a ten-year old boy, he called with 
his father on the retired president at Lindenwald. 
As he approached the house he saw a little, elderly 
man in gray clothes working in the garden. After 
waiting some fifteen or twenty minutes the same 
little man approached him, carefully dressed in full 
black, with spotless linen, and for half an hour the 
writer and his father were entertained with that 
easy and charming grace, and that simplicity and 
absence of pretension which always characterized 
him. One prediction which he made on that occa- 
sion did more honor to his good nature than to his 
foresight, when he said to the writer, ‘‘it is quite 
possible that you may yet be president.” We 
publish in another column some extracts from Mr. 
Shepard’s excellent memoir concerning Van Buren’s 
legal career, cordially recommending the book and 
the whole series as the best and most convenient re- 
view of American political history. Mr. 8. R. Gray 
has the book on sale in this city. 


NOTES OF CASES. 


N People v. Common Council, Michigan Supreme 
Court, June 8, 1888, it was held that a statute 
refusing to any one engaged in selling liquor the 
right to become surety on the bond required fora 
license to sell liquors is invalid. The court said: 
‘Tt is claimed by the counsel for the relator that 
said provision of the act is unconstitutional and void, 
in that it is in conflict with the provisions of the 
Constitution of this State that ‘no person shall be 
deprived of life, liberty or property without due 
process of law,’ and also that it is in conflict with 
the fourteenth amendment to the Constitution of the 
United States, that ‘no State shall make or enforce 
any law which shall abridge the privileges or immu- 
nities of citizens of the United States; nor shall 
any State deprive any person of life, liberty or 
property without due process of law, nor deny to 
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any person within its jurisdiction the equal protec- 


tion of the laws.’ The act requires the sureties to 
be residents and freeholders of the township, village 
or city in which the business is proposed to be car- 
ried on, and each of whom must justify in real es- 
tate situate in the same county. These provisions 
go to the sufficiency of the sureties, and the facili- 


ties of collecting a judgment from them, and are 


reasonable restrictions upon the right to carry on 
the business. The provisions however of this act 
prohibiting a person, because of the business in 
which he is engaged, from entering into contracts 
of acertain class, the same being open to all other 
persons, would be a violation of the constitutional 
principle that no person shall be deprived of life, 
liberty or property without due process of law. 
The right to sign a bond, or to enter into any other 
contract, cannot be made to depend upon the busi- 
ness in which one is engaged. The right to sell 
liquor in this State is made lawful, under certain 
conditions and restrictions, by the act itself. ‘ Lib- 
erty is something more than mere freedom from 
physical restraint. It means freedom to go where 
one may choose, and to act in such manner, not in- 
consistent with the equal rights of others, as his 
judgment may dictate for the promotion of his hap- 
piness; that is, to pursue such callings and voca- 
tions as may be most suitablle to develop his capaci- 
ties, and to give them their highest enjoyment.’ 
Field and Strong, JJ., in Munn v. Iilinois, 94 U. S. 
142. We agree with the learned counsel for the 
relator that property does not consist merely of the 
title and possession. It includes the right to make 
any legal use of it, and the right to pledge or mort- 
gage it, or to sell and transfer ft. The right to 
contract a debt or other personal obligation is in- 
cluded in the right to liberty, and one’s payment of 
his debts, and therefore the basis of one’s credit, 
the right to contract a debt, or to enter into a bond 
or other writing or obligation, is also a right of 
property. Signing bonds for other parties may be 
the result of friendship, or because of business in- 
terests; but the right to pledge one’s estate is as 
much a right of property as either the title or pos. 
session. This provision is also a plain violation of 
the fourteenth amendment to the Constitution of 
the United States. A somewhat similar question 
came before the Supreme Court of the United 
States in the case of Yick Wo v. Hopkins, 118 U. 8. 
356. An ordinance of the city and county of San 
Francisco made it unlawful for any person to carry 
on a laundry business within the corporate limits 
without having first obtained the consent of the 
board of supervisors, unless the laundry was located 
in a brick or stone building. It appeared that there 
were about 320 laundries in San Francisco; that 310 
of them were in wooden buildings; that 240 of 
them were owned and conducted by Chinamen; 
that 200 of said Chinamen had applied to the board 
of supervisors for permission to do business; and 
that all of said applications, with one exception, 
were denied. Held (1) that the ordinance was in- 
valid, because it undertook to confer arbitrary 





power on the supervisors to deprive a person of the 
right to carry on his business; (2) that though a 
law may be fair on its face, and impartial in appear- 
ance, yet if it be applied and administered by pub- 
lic authority with an evil eye and an unequal hand, 
so as practically to make unjust and illegal discrimi- 
nation between persons in similar circumstances, 
material to their rights, the denial of equal justice 
is still within the prohibition of the fourteenth 
amendment; (3) that the fourteenth amendment is 
not confined to the protection of citizens, but ex- 
tends to all persons.” This we regard as doubtful 
law. We see no objection to the requirement, as a 
police measure, that a rumseller must give others 
than rumsellers for sureties. Otherwise the privi- 


lege of carrying on the traffic may depend only on 
agreement among themselves, and be against the 
will of all the rest of the community. The laundry 
case is not parallel. 


In Re Benson, United States Circuit Court, 8. D. 
New York, April 9, 1888, 34 Fed. Rep. 649, it was 
held that a printed theatre ticket in the usual form, 
and stamped upon its face with an inscription in 
the style of a seal setting out the name of the man- 
ager in printed characters, is the subject of forgery 
at common law, and under the treaty of extradition 
between the United States and the Republic of 
Mexico of December 11, 1861 (12 Stat. at Large, 
1199), ‘‘ printing” being ‘‘ writing” in the legal 
sense of that term, and a signature by impression 
from a stamp being a valid signature. The court 
said: ‘*The relator next contends that forgery at 
common law cannot be predicated of such a ticket 
as this because it did not contain a contract. There 
was no consideration expressed in it, nor did it con- 
tain any promise. The very definitions however 
which he cites under his first point speak of the 
written instrument as one which, ‘‘if genuine, 
might apparently be of legal efficacy, or the founda. 
tion of a legal liability,” or ‘‘by which another may 
be prejudiced.” It is not necessary that the subject 
of forgery be shown to be a complete executory 
contract expressing a consideration. Instruments 
of evidence by which a contract is proved may be 
forged just as well as the contract itself if wholly 
expressed in writing. See opinion of Judge Brown, 
in this circuit, in Re Tully, 20 Fed. Rep. 812. 
There is a line of authorities, many of which are 
cited by the relator, which hold that where the 
forged instrument purports to be a contract, and is 
void on its face, it is not the subject of forgery. 
Thus, in King v. Jones, 1 Leach, 204, the bogus 
bank-note was void on its face. It would not have 
been a bank-note if genuine, and no outside testi- 
mony could have made it such. In Re Mitchell, 
Fost. Cr. Law, 119, the forged order was held not 
to be an order within the terms of the special stat- 
ute under which the prisoner was indicted. Here, 
as relator contends, the case must be decided by 
the rules of the common law. In Rez v. Pateman, 
Russ, & R. 455, the bogus instrument was unsigned, 
and therefore, if genuine, did not purport to be a 
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promissory note. In King v. Moffatt, 1 Leach, 431, 
the bill of exchange, if real, would not have been 
valid because it failed to comply with statutory re- 
quirements. No evidence could make it valid. In 
Queen v. Gloss, 1 Dears. & B. Cr. Cas. 460, the court 
merely held that a picture was not a document or 
writing. In Re Windsor, 10 Cox C. C. 121, the 
prisoner was discharged because the false entries 
which he made did not purport to be made by an- 
other. In People v. Savage, 5 N. Y. Crim. 543, 
where defendant was charged with forging and al- 
tering a pawn ticket, the conviction was reversed 
because the district attorney and the court were ap- 
parently satisfied with the soundness of the conten- 
tion of prisoner’s counsel that by the Penal Code of 
New York, under which the trial was had, the defi- 
nition of forgery is much narrower than at common 
law. In People v. Martin, 36 Hun, 462, the railroad 
bonds were unsigned, and the same was the case in 
Cunningham v. People, 4 id. 457. In People v. Fitch, 
1 Wend. 198, the prisoner altered the date of an 
order drawn by him, accepted, paid, and thereto- 
fore returned him. In People v. Wilson, 6 Johns. 
320, the bank-note being for less than one dollar, 
its circulation was forbidden by statute. In People 
v. Harrison, 8 Barb. 560, the acknowledgment was 
defective on its face. In People v. Mann, 75 N. Y. 
484, the prisoner, a county treasurer, signed his own 
name to the obligation. Conviction was reversed 
becanse the instrument did not purport to be the 
act of another. It was false assumption of author- 
ity, not forgery. It is moreover well settled by au- 
thority that where the forged instrument is not 
void on its face, but only incomplete or uncertain, 
extrinsic evidence may be introduced showing its 
validity. Such an incomplete instrument may be 
the subject of forgery. There is nothing upon the 
face of these tickets which proclaims them void. 
They are in the usual form of such instruments 
which do not ordinarily contain the expression of a 
consideration, or a distinct agreement expressed in 
words to admit the holder. None the less the 
holders of them, if genuine, would find them of le- 
gal efficacy, if the performance being given they 
were arbitrarily refused admission, and came into 
court to enforce their rights. In addition to the 
numerous authorities in suppport of these proposi- 
tions cited in the complainant's brief it will be suffi- 
cient to refer to People v. Stearns, 21 Wend. 409; 
Commonwealth v. Ayer, 3 Cush, 151; McCrea v. 
Marsh, 12 Gray, 211; Drew v. Peer, 93 Penn. St. 
234; Wood v. Leadbitter, 13 Mees. & W. 838; Tay- 
ler v. Waters, 7 Taunt. 374; Burton v. Sherpf, 1 
Allen, 133; Magoverning v. Staples, 7 Lans, 145.” 
See same point, 37 ALB. Law Jour. 524. 


In State v. Towle, Maine Supreme Judicial Court, 
March 138, 1888, it was held that a written agree- 
ment between an association and its members which 
provides that if a member pays an initiation fee and 
certain annual dues for nine years, and until he is 
married, and also an assessment on the marriage of 
any associate, and promises on pain of forfeiture 








of all rights under the contract, that he will not get 
married for two years, the company will pay $1,000 
to his wife, the amount to be collected by an assess- 
ment upon the associates, if not already in the treas- 
ury, is not a contract of insurance, but a contract in 
restraint of marriage, unlawful and void. The 
court said: ‘‘ No word is spoken of insurance. That 
it is a wagering or gambling contract, and void 
upon grounds of public policy, because in restraint 
of marriage, there is no room for doubt. The same 
or similar contract has been held to be void in 
White v. Benefit Union, 76 Ala. 251, and in Chalfant 
v. Payton, 91 Ind. 202; S. C., 46 Am. Rep. 586. 
The counsel for both parties agree that the contract, 
for one reason or another, is illegal, but the counsel 
for the State contends that whether the contract be 
legal or illegal, it is a contract of insurance, and 
that as such it falls under the supervision of the 
commissioner. It is not to be conceded, we think, 
that this contract, in the sense of any modern use of 
the term, is an insurance policy. No loss, or casu- 
alty, or peril is named for which any indemnity is 
promised. It is more of a betting contract on a fu- 
ture event. It is true that there was formerly a 
class of betting contracts styled ‘insurances,’ and 
that a narrow line once existed between gambling 
and betting contracts and those then denominated 
contracts of insurance; and the case of Paterson v. 
Powell, 9 Bing. 320, relied on by the State, shows 
how far a court was induced to go to determine 
that a contract similar in principle to the present 
was an insurance policy, in order to declare it void. 
The statute (4 Geo. III, c. 48) rendered speculative 
insurance contracts void, and strange to say, al- 
lowed all contracts founded on mere bettings and 
gamblings to be valid. At this day the contract 
in that case, with all its imitations of the thing, 
would hardly receive the appellation of an insur- 
ance policy. It does not seem probable that the 
Legislature intended to commit to the care of the 
commissioner the business of illegal or illegitimate 
insurance companies. It would be tolerating in- 
stead of condemning them. He has the power to 
issue and suspend licenses. But there must be 
cause for either act. Rev. Stat., ch. 49, §§ 73, 75. 
His business is to deal with such companies as can, 
when licensed, issue legal policies. His act cannot 
confer legality upon companies doing illegal busi- 
ness. The State seeks to recover a penalty of fifty 
dollars because the defendant acted without an offi- 
cial license, while the policy, if to be called such, 
issued by him, would be unlawful and void whether 
he was acting with or without a license. It would 
be inconsistent to collect a penalty of an agent for 
not doing business under a void license.” See 
James v. Jellison, 99 Ind. 292; 8. C.,48 Am. Rep. 151. 


CARRIERS OF PASSENGERS — USE OF 
PREMISES — DISCRIMINATION. 


MASSACHUSETTS SUPREME JUD. COURT, JUNE 1, 1888. 


OuLp Cotony R. Co. v. TRIPP. 
Under the Public Statute of Massachusetts, chap. 112, § 188, 
providing that ‘* every railroad corporation shail give to 
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all persons or companies reasonable and equal terms, 
facilities and accommodations for the transportation of 
themselves, their agents and servants, and of any mer- 
chandise and other property, upon its railroad, and for 
the use of its depot and other buildings and grounds. and 
at any point where its railroad connects with another 
railroad, reasonable and equal terms and facilities of in- 
terchange,”’ held, that a railroad company might make a 
contract giving to a particular person the exclusive right 
to come upon its premises and solicit patronage from 
passongers arriving at or leaving the station, and could 
maintain an action of tort for trespass against the owner 
of express teams—a common carrier of passengers and 
their baggage to and from a railroad station—for using, 
without the consent of the company, the latter’s grounds, 
buildings and platforms for the purpose of soliciting the 
patronage of passengers. 

At the trial in the Superior Court there was evi- 
dence that the plaintiff was a railroad corporation, 
with all the powers and subject [to all the duties of 
railroad corporations in this Commonwealth; that 
Brockton was one of the largest stations on its road; 
that it had been the practice of the defendant and 
other proprietors of job wagons, for four or five years 
prior to August 1, 1886, to go to the Brockton station, 
and wait for trains, and to ascertain if the passengers 
had any baggage or other merchandise for them to 
carry; that the plaintiff, on or about August 1, 1886, 
made a contract with A. 8S. Porter & Sons, of Brock- 
ton, to carry all baggage and merchandise brought by 
passengers to the station in trains to such places in 
the city of Brockton as such passengers might desire, 
and to provide all necessary and sufficient means 
therefor, to be paid for by the passengers employing 
them; that afterward the plaintiff notified the de- 
fendant and all other proprietors of job-wagons not to 
come upon the plaintiff's premises in Brockton for the 
purpose of soliciting baggage or merchandise from 
passengers arriving in trains at the station, and in- 
formed them of the contract made with Porter & 
Sons, but allowing them however to come to the sta- 
tion to deliver baggage and merchandise for passen- 
gers, and to take away baggage and merchandise for 
passengers for which they might have previous orders, 
but not to solicit baggage or merchandise to be car- 
ried away; that defendant, after receiving said notice, 
continued to come upon the premises and solicit bag- 
gage and merchandise, upon the platform of the sta- 
tion, from passengers, upon the arrival of trains, and 
refused to depart therefrom when requested, although 
he was not there at the time to carry baggage or mer- 
chandise for passengers going in the trains, or to take 
buggage or merchandise for passengers upon orders 
received away from the premises. Upon the forego- 
ing facts, the presiding judge ordered a verdict for 
the plaintiff for a nominal sum, and reported the case 
to the Supreme Judicial Court. 


J. M. & T. C. Dayani Hosea Kingman, for defend- 
ant. 


J. H. Benton, Jr., and C. W. Sumner, for plaintiff. 


W. ALLEN, J. Whatever implied license the de- 
fendant may have had to enter the plaintiff's close 
had been revoked by the regulations made by the 
plaintiff for the management of its business and the 
use of its property in its business. The defendant en- 
tered under a claim of right and can justify his entry 
only by showing a right superior to that of the plain- 
tifi. The plaintiff has all the rights of an owner in 
possession, except such as are inconsistent with the 
public use for which it holds its franchise; that is, 
with its duties as a common carrier of persons and 
merchandise. As concerns the case at bar, the plain- 
tiff is obliged to be a common carrier of passengers. 





It is its duty to furnish reasonable facilities and ac- 
commodations for the use of all persous who seek for 
transportation over its road. It provided its depot for 
the use of persons who were transported on its cars to 
or from the station, and holds it for that use, and it 
has no right to exclude from it persons seeking access 
to it for the use for which it was intended and is held. 
It can subject the use to rules and regulations; but 
by statute, if not by common law, the regulations 
must be such as to secure reasonable and equal use of 
the premises to all having such right to use them. See 
Pub. St., chap. 112, § 188, Railroad Co. v. Gage, 12 
Gray, 393; Spofford v. Railroad Co., 128 Mass. 326. 
The station was a passenger station. Passengers tak- 
ing and leaving the cars at the station, and persons 
setting down passengers or delivering merchandise or 
baggage for transportation from the station, or taking 
up passengers or receiving mercbandise that had been 
transported to the station, had a right to use the sta- 
tion buildings and grounds, superior to the right of 
the plaintiff to exclusive occupancy. All such persons 
had business with the plaintiff which it was bound to 
attend to in the place and manner which it had pro- 
vided for all who had like business with it. The de- 
fendant was allowed to use the depot for any business 
that he had with the plaintiff. But he had no busi- 
ness to transact with the plaintiff. He had no mer- 
chandise or baggage to deliver to the plaintiff or to re- 
ceive from it. His purpose was to use the depot as a 
place for soliciting contracts with incoming passen- 
gers for the transportation of their baggage. The rail- 
road company may be under obligation to the passen- 
ger to see that he has reasonable facilities for procur- 
ing transportation for himself and his baggage from 
the station when his transit ends. What conven- 
iences shall be furnished to passengers within the sta- 
tion for that purpose is a matter wholly between 
them andthe company. The defendant is a stranger 
both to the plaintiff and to its passengers, and can 
claim no rights against the plaintiff to the use of its 
station, either in his own right or in the right of pas- 
sengers. The fact that heis willing to assume rela- 
tions with any passenger which will give him relations 
with the’plaintiff which will involve the right to use 
the depot, does not establish such relations or such 
right; and the right of passengers to be solicited by 
drivers of hacks and job-wagons is not such as to give 
to all such drivers aright to occupy the platforms and 
depots of railroads. If such right exists, it exists, 
under the statute, equally for all, and railroad com- 
panies are obliged to admit to their depots, not only 
persons having business there to deliver or receive 
passengers or merchandise, but all persons seeking 
such business, and to furnish reasonable and equal 
facilities and conveniences for all such. 

The only case we have seen which seems to lend any 
countenance to the position that a railroad company 
has no right to exclude persons from occupying its de- 
pots for the purpose of soliciting the patronage of pas- 
sengers is Markham v. Brown, 8 N. H. 523, in which 
it was held that an inn-holder had no right to exclude 
from his inn a stage driver who entered it to solicit 
guests to patronize his stage, in opposition to a driver 
of a rival line who had been admitted for a like pur- 
pose. It was said to rest upon the right of the pas- 
sengers rather than that of the driver. However it 
may be with a guest at an inn, we do not think that 
passengers in a railroad depot have such possession of 
a right in the premises as will give to carriers of bag- 
gage, soliciting their patronage, an implied license to 
enter, irrevocable by the railroad company. Barney 
v. Steamboat Co., 67 N. Y. 301; S. C., 23 Am. Rep. 115, 
and Jencks v. Coleman, 2 Sum. 221. and cases directly 
in point. See also Com. v. Power, 7 Metec. 596, and 
Harris v. Stevens, 31 Vt. 79. 
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lt is argued that the statute gave to the defendant 
the same right to enter upon and use the buildings 
and platforms of the plaintiff which the plaintiff gave 
to Porter & Sons. The plaintiff made a contract with 
Porter & Sons to do all the service required by incom- 
ing passengers in receiving from the plaintiff and de- 
livering in the town baggage and merchandise brought 
by them; and prohibited the defendant and all other 
owners of job-wagons from entering the station for 
the purpose of soliciting from passengers the carriage 
of their baggage and merchandise, but allowed them 
to enter for the purpose of delivering baggage or mer- 
chandise or of receiving any for which they had 
orders. The statute (Pub. St., chap. 112, § 188) is in 
these words: “ Every railroad curporation shall give 
to all persons or companies reasonable and equal 
terms, facilities and accommodations for the trans- 
portation of themselves, their agents and servants, 
and of any merchandise and other property, upon its 
railroad, and for the use of its depot and other build- 
ings and grounds, and at any point where its railroad 
connects with another railroad, reasonable and equal 
terms and facilities of interchange.’’ A penalty is pre- 
scribed in section 191 for violations of the statute. 
The statute, in providing that railroad corporations 
shall give to all persons equal facilities for the use cf 
its depot, obviously means ause of right. It does not 
intend to prescribe who shall have the use of the de- 
pot, but to provide that all who have the right to use 
it shall be furnished by the railroad company with 
equal conveniences. The statute applies only to rela- 
tions between railroads as common carriers and their 
patrons. It does not enact that a license given by a 
railroad company to a stranger shall be a iicense to all 
the world. Ifa railroad company allows a person to 
sell refreshments or newspapers in its depot, or to cul- 
tivate flowers on its station grounds, the statute does 
not extend the same right to all persons. If a railroad 
company, for the convenience of its passengers, 
allows a baggage expressman to travel in its cars to 
solicit the carriage of the baggage of passengers, or to 
keep a stand in its depot for receiving orders from 
passengers, the statute does not require it to furnish 
equal facilities and conveniences to all persons. The 
fact that the defendant, as the owner of a job-wagon, 
is a common carrier, gives him no special right under 
the statute. It only shows that it is possible for him 
to perform for passengers the service which he wishes 
to solicit of them. 

The English Railway and Canal Traffic Act (17 & 18 
Vict., chap. 31) requires every railway and canal com- 
pany to afford all reasonable facilities for traffic, and 
provides that ‘*no such company shall make or give 
any undue or unreasonable preference or advantage to 
orin favor of any particular person or company, or 
any particular description of traffic, in any respect 
whatever.”” In re Marriott v. Railway Co.,1C. B. (N. 
8S.) 499, was under this statute. The complaint was 
that the omnibus of Marriott, in which he brought 
passengers to the railroad, was excluded by the rail- 
way company from its station grounds, when other 
omnibuses, which brought passengers, were admitted. 
An injunction was ordered. In re Beadell v. Railway 
Co., 2 C. B. (N. 8.) 509, was a complaint, under the 
statute, that the railway company refused to allow 
the complainant to ply for passengers at his station; 
it having granted the exclusive right of taking up pas- 
sengers within the station to one Clark. The respond- 
ent allowed the complainant’s cabs to enter the sta- 
tion for the purpose of putting down passengers, and 
then required him to leave the yard. An injunction 
was refused. One ground on which the case was dis- 
tinguished from Marriott’s is that the complainant 
was allowed to enter the yard to set down passengers, 
and was only prohibited from remaining to ply for 





passengers. See also Inre Painter v. Ry. Co., 2 C. B. 
(N. 8.) 702; Barker v. Ry. Co., 18 C. B. 46. Besides 
Marriott's case, ubi swpra, Palmer v. Ry. Co., L. R., 6 
C. P. 194, and Parkinson v. Ry. Oo., id. 554, are cases 
in which injunctions were granted under the statute; 
in the former case, for refusing to admit to the sta- 
tion yards vans containing goods for delivery to the 
railway company for transportation by it; in the lat- 
ter case, for refusing to deliver at the station, to a 
carrier authorized to receive them, goods which had 
been transported on the railroad. 

We have not been referred to any decision or dictum 
in England or in this country that a common carrier 
of passengers and their baggage to and from a railroad 
station has any right, without the consent of the rail- 
road company, to use the grounds, buildings and plat- 
forms of the station for the purpose of soliciting the 
patronage of passengers, or that a regulation of the 
company which allows such use by particular persons 
and denies it to others, violates any right of the latter. 
Cases, at common law or under statutes, to determine 
whether railroad companies, in particular instances, 
gave equal terms and facilities to different parties to 
whom they furnished transportation, and with whom 
they dealt as common carriers, have no bearing on the 
case at bar. The defendant, in his business of solici- 
tor of the patronage of passengers, had no relations 
with the plaintiff asa common carrier, and had no 
right to use its station grounds and buildings. 

A majority of the court are of the opinion that there 
should be judgment on the verdict. 

FIED, J. (dissenting). The chief justice, Mr. Jus- 
tice Devens, and myself think that our statutes should 
receive a different construction from that given to 
them by a majority ofthe court. Pub. St., chap. 112, 
§ 188, provides that ‘‘every railroad corporation shall 
give to all persons or companies reasonable and equal 
terms, facilities and accommodations for the trans- 
portation of themselves, their agents and servants, 
and of any merchandise and other property upon its 
railroad, and for the use of its depot and other build- 
ings and grounds, and at any point where its railroad 
connects with another railroad, reasonable and equal 
terms and facilities of interchange.’’ Section 189 of 
the same chapter provides that ‘‘ every railroad cor- 
poration shall promptly forward merchandise con- 
signed or directed to be sent over another road con- 
necting with its road, according to the directions con- 
tained thereon, or accompanying the same, and shall 
not receive and forward over its road merchandise 
consigned, ordered or expressly directed to be re- 
ceived and forwarded by a different route.” By sec- 
tion 191, id., a railroad corporation which violates 
these provisions is liable for all damages sustained by 
reason of such violation, and to a penalty of $200, 
which may be recovered to the use of the party 
aggrieved, or to the use of the Commonwealth. These 
sections are taken from St. 1874, chap. 372, §$ 138, 139, 
141, and St. 1880, chap. 258. Section 188, Pub. St., chap. 
112, was first enacted by St. 1867, chap. 339. This sec- 
tion does not in terms require that the persons or 
companies to which the corporation is required to 
give ‘‘reasonable and equal terms, facilities and 
accommodations,’ shall own the merchandise which 
is transported; nor is it limited to the delivery of 
merchandise to be transported by the railroad cor- 
poration. In the clause relating to connecting rail- 
roads, the section plainly means that railroads shall 
give to other railroads connecting with them, and 
shall receive from such other railroads reasonable and 
equal terms and facilities of interchange, both in de- 
livering passengers and merchandise to and in receiv- 
ing them from the railroads with which they connect. 
The provision that every railroad corporation shall 
give to all persons or companies reasonable and equal 
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terms, facilities and accommodations for the use of 
the depot and other buildings and grounds, must in- 
clude the use of the depot and other buildings and 
grounds for receiving passengers and merchandise 
from a railroad at the terminus where the transporta- 
tion on the railroad ends, as well as for delivering 
passengers and merchandise to a railroad at the ter- 
minus where such transportation begins. As the last 
clause of the section makes provision for carriers con- 
necting by railroad, we think that the preceding 
clause was intended to make provision for other con- 
necting carriers, and to include public or common 
carriers, as well as private carriers actually employed 
by passengers, or by the owners or consignees of mer- 
chandise. Stages and expresses are the only common 
carriers of passengers and of merchandise to and from 
many places in the Commonwealth, andfin connec- 
tion with railroads, often form a continuous line of 
transportation. The statute, we think, was intended 
to prevent unjust discrimination by a railroad cor- 
poration between common carriers connected with it 
in any manner, and to require that the railroad cor- 
poration should furnish to such carriers reasonable 
and equal terms, facilities and accommodations in the 
use of its depot and other buildings und grounds for 
the interchange of traffic. 

A railroad corporation can make reasonable rules 
and regulations concerning the use of its depot and 
other buildings and grounds, and can exclude all per- 
sons therefrom who have no business with the rail- 
road, and it can probably prohibit all persons from 
soliciting business for themselves on its premises. 
Whatever may be its right to exclude all common car- 
riers of passengers or of merchandise from its depot 
and grounds who have not an order to enter, given by 
persons who are or who intend to become passengers, 
or who own or are entitled to the possession of mer- 
chandise which has been or is to be transported, it 
cannot arbitrarily admit to its depot and grounds one 
common carrier and exclude all others. The effect of 
such a regulation would be to enable a railroad cor- 
poration largely to control the transportation of pas- 
sengers and merchandise beyond its own line, and to 
establish a monopoly not granted by its charter, which 
might be solely for its own benefit and not for the 
benefit of the public. Such a regulation does not give 
**to all persons or companies reasonable and equal 
terms, facilities and accommodations,”’ “for the use 
of its depot and other buildings and grounds,” in the 
transportation of persons and property. See Parkin- 
son v. Railway Co., L. R.,6C. P. 554; In re Palmer vy. 
Railway Co., id. 194; Express Co. v. Railroad Co., 57 
Me. 188. 

In re Marriott v. Railway Co., 1 C. B. (N. 8.) 499, 
was an application for an injunction under St. 17 and 
18 Vict., chap. 31, § 2, and an injunction was issued 
compelling the company to admit the complainant’s 
omnibuses into its yard, ‘‘at all reasonable times, for 
the purpose of forwarding, receiving and delivering 
traffic upon and from its said railway, and in the same 
manner and to the same extent as other public vehi- 
cles of a similar description are admitted into the said 
yard for that purpose.’’ In that case the company had 
made'‘arrangements with one Williams to provide 
sufficient accommodations, by means of omnibuses, 
for passengers over a part of the route on which the 
complainant’s omnibuses ran, but it appears that 
there were passengers from Twickenham and Hampton 
Wick whose sole reliance was upon the complaiuant’s 
omnibuses. Williams’ omnibuses were admitted 
within the yard, to set down and to receive passen- 
gers, but the complainant’s omnibuses were not per- 
mitted to enter the yard for either purpose. The 
court held that asit did not appear that there was 
any public benefit which justified the course pursued 





by the company, the arrangement with Williams was 
an ‘“‘undue and unreasonable preference and advant- 
age’’ in his favor within the meaning of the statute. 
Inve Beadell v. Railway Co.,2C. B. (N. 8.) 509, and 
In re Painter v. Railway Co., id. 702, were both appli- 
cations under the same statute. In one of these cases 
the railway company had agreed with a cab proprie- 
tor, in consideration of £600, to allow him the exclu- 
sive liberty of plying for hire within its station; and 
in the other, similar exclusive privileges had been 
granted toa limited number of cab proprietors. The 
application of a cab proprietor to be admitted on 
equal terms was refused in each case, on the ground 
that it was not shown that the arrangement made by 
the companies was not beneficial to the public, and it 
was said that ‘‘ the statute in question was passed for 
the benefit of the public and not for that of individ- 
uals.”” The later English cases we have cited seem to 
show that, under the English statute, the public con- 
venience or inconvenience is not exclusively the test, 
but is only one element to be taken into account in 
considering what is an undue and unreasonable pref- 
erence, and that acommon carrier may be regarded 
as representing all those persons who choose to em- 
ploy him. While the English statute provides against 
undue and unreasonable preferences and advantages, 
it does not in terms provide that all persons and com- 
panies shall have reasonable and equal terms, facilities 
and accommodations for the use of the depot and 
other buildings and grounds of a railroad corpora- 
tion. The statute relating to expressmen, construed 
in Express Co. v. Railroad Co., ubi supra, is in this re- 
spect similar in terms to Pub. St., chap. 112, § 188. 

It is undoubtedly a convenience to passengers on a 
railroad that common carriers of passengers or of bag- 
gage and other merchandise should be in waiting on 
the arrival of trains at a station, although no order 
requiring the attendance of such carriers has been 
previously given. While the statute requiring a rail- 
road corporation to give to all persons and companies 
reasonable and equal serms, facilities and accommo- 
dations for the use of its depot and other buildings 
and grounds, must, from the nature of the subject, be 
so construed as to permit the corporation to make 
such reasonable regulations as are necessary to enable 
it to perform, without inconvenience, its duties as a 
common carrier, and as the size and condition of its 
depot and other buildings and grounds require, yet 
the facts stated in the report cannot be held suffi- 
cient to warrant the plaintiff in admitting one com- 
pany of expressmen to and excluding all others from 
the advantages of bringing express wagons within its 
grounds, and of accepting or of soliciting employment 
as acommon carrier of baggage from the passengers 
arriving at its depot. The report does not show that 
any inconvenience to the railroad company or to the 
public using the railroad was occasioned by the de- 
fendant’s entering the grounds of the company for 
the purpose of soliciting employment as a common 
carrier of baggage. Upon the facts as they appear in 
the report, it cannot be said that within any reason- 
able construction of the statute, reasonable and equal 
facilities were granted to the defendant, and to A, S. 
Porter & Sons, or that any necessity existed for giv- 
ing a preference to the latter. 

In Hale v. Digby, 27 Wkly Rep. 884, it was held that 
if a railway company licensed one person to ply with 
carriages within its station yard, a person not so 
licensed commits a trespass in entering the yard, 
against the prohibition of the company, although the 
license given was an undue preference within the 
meaning of St. 17 and 18 Vict., chap. 81, § 2. See 
Barker v. Railway Co., 18 C. B. 46. That statute au- 
thorized an application to the Court of Common 
Pleas, or to a judge of that court, by any person com- 
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plaining of a violation of the act, and authorized the 
court or judge to issue a writ of injunction restrain- 
ing the company from continuing to violate the act 
(section 3); and in case of disobedience by the com- 
pany, authorized the court or judge to issue a writ of 
attachment, and to direct the payment of a sum of 
money not exceeding £200 for every day during; which 
after a day to be named, the company failed to obey 
the injunction; and by section 6 it was provided that 
**uo proceeding shall be taken for any violation or 
contravention of the above enactment, except in the 
manner provided,”’ saving however all rights under 
existing laws. By St. 36 and 37 Vict., chap. 48, § 6, 
the jurisdiction given to the Court of Common Pleas 
was transferred to railway commissioners. The 
ground of the decision in Hale v. Digby is that the 
sole remedy of a person aggrieved by the action of the 
railway company is by an applieation to the railway 
commissioners. 

The remedies provided by our statutes (Pub. St., 
chap. 112, §191,) are an action for damages, and also 
an action of tort for a penalty which may be re- 
covered by the party aggrieved to his own use. If 
then the railroad company, upon the facts appearing 
in the report, had no right absolutely to exclude the 
defendant, as a common carrier, from entering its 
depot and grounds to solicit employment from passen- 
gers, while it permitted A. S. Porter & Sons to enter 
for this purpose, and if it would be liable to the de- 
fendant in an action for excluding him, the defend- 
ant could not be guilty of a tort in entering, for this 
purpose, in a reasonable manner and at reasonable 
times. 

[See Summitt v. State, 8 Lea, 413; 41 Am. Rep. 637; 
Landrigan v. State, 51 Ark. 50; 25 Am. Rep. 547; 
Smallman vy. Whilter, 87 Ll. 545; 29 Am. Rep. 76.—Eb.] 


—_——__>__——. 


AGENCY — RIGHTS OF PRINCIPAL— FRAUD 
OF AGENT—NEGOTIABLE INSTRUMENT — 
TO CORPORATION — FORM. 

UTAH SUPREME COURT, MAY 2, 1888. 
Société DES MINES D’ARGENT ET FONDERIES DE 
BINGHAM V. MACKINTOSH. 


Plaintiff, a foreign corporation, had been represented by M. 
as financial manager, and allits business transacted un- 
der the name of ‘‘M., Commercial Director.” Defend- 
ant, with knowledge of this, as a personal accommodation 
to M., made his note to ‘*M., Com. Dir.,” in exchange 
for a note of M. of like amount; M. promising not to 
transfer the same, but representing that it was to be used 
in a mining deal of corporation property to enable him to 
present apparently correct accounts. M. placed the note 
in plaintiff’s safe, with instructions to plaintiff's book- 
keeper that it was a personal matter, and not to be nego- 
tiated. M. absconded with funds of plaintiff to the 
amount of the note. 

Held, (1) that defendant, having assisted in defrauding plain- 
tiff, was liable on the note ; plaintiff not being bound by 
the fraudulent acts and representations of its agent. (2) 
That such note was payable to plaintiff. 


Marshall & Royle, for appellant. 
Bennett. Kirkpatrick & Bradley, for respondent. 


BoreMAN, J. The plaintiff (appellant) sued the de- 
fendant (respondent) upon a promissory note as 
maker. Upon the trial judgment wus rendered for 
the defendant. The plaintiff moved for a new trial, 
which being overruled, he appealed to this court from 
both the judgment, and from the order overruling the 
motion for a new trial. The facts of the case are sub- 





stantially as follows: The plaintiff bad since 1879 been 
engaged in miningin Utah. It was represented in the 
Territory by F. Medhurst and C. B. Cohen. Medburst 
was the manager of its financial affairs, under the 
style of ‘Commercial Director.’’ Cohen was the gen- 
eral manager of the mines. The defendant, prior to 
and during that time, has been engaged in the busi- 
ness of sampling ores, with office at Salt Lake City. 
The plaintiff had its ores sampled by the defendant. 
The accounts for sampling were made out in the 
name of the company, and the checks given for 
money to pay such accounts were usually signed, * F. 
Medhurst, Commercial Director,” or ‘* F. Medhurst, 
Com. Dir.’’ The financial business of the company 
was transacted in the name of “F. Medhurst, Com- 
mercial Director.”” This manner of transacting the 
business of the company was known to the defend- 
ant. On the 3d of February, 1882, Medhurst asked 
the defendant to execute to him his promissory note 
for $7,000, as a matter of accommodation to him (Med- 
hurst). The note was, as the defendant understood, 
to be used as an asset in the transfer of the plaintiff's 
mining property here in Utah, in connection with 
some indefinite deal in regard to the Hecla Mine in 
Montana. It was a personal accommodation to Med- 
hurst, to enable him, in the transaction, to present 
apparently correct accounts. Medhurst promised the 
defendant that the note should not be negotiated, but 
should be held only as such asset. The note which 
Medhurst presented under this arrangement for the 
defendant's signature was made payable to ‘* F. Med- 
hurst, Commercial Director.’”’ At the same time, in 
return for the defendant's action, Medhurst executed 
and delivered to the defendant his note for the same 
amount, and payable at the same date, and signed, 
‘*F. Medburst, Com.” Medhurst also at the same time 
wrote and delivered to the defendant a letter, stating 
that the note which the defendant had made was a 
personal obligation to himself, not for value, but in 
exchange for a note of like amount, term and inter- 
est, given to defendant by Medburst, and therein 
promising not to discount or otherwise use the uote. 
This letter was signed ** F. Medhurst.”” At the same 
time, and as part of the same transaction, the defend- 
ant received, indorsed and handed back to Medhurst 
a check in the usual form, on McCornick & Co., bank- 
ers, for $1,500. The deposits of the plaintiff were 
kept at that bank under the name of “ F. Medhurst, 
Commercial Director,’”’ and the check was signed, 
‘“‘F. Medhurst, Com. Dir.”’ In addition to the ore- 
sampling checks referred to, the plaintiff's check- 
books show two other checks of prior date, the one 
for $4,500, and the other for $1,700, to have been 
drawn in favor of the defendant. The one for $4,500 
was shown to the defendant, and he recognized his 
signature, but did not remember the circumstance of 
givingit. He had no recollection of the $1,700 check. 
Medhurst handed the $7,000 note of the defendant to 
the company’s bookkeeper, telling him that it was not 
to be negotiated ; that it was a personal matter, and 
he himself would attend to it. That was the last time, 
so far as the evidence discloses, that Medhurst saw 
the note. The bookkeeper placed it in the company’s 
safe among company papers. Some private papers 
also of Medhurst were in the safe. Some time after 
this Medhurst disappeared, and thereafter the com- 
pany took possession of the safe and contents. This 
note of $7,000 sued on was found, among other papers, 
in the safe, and the plaintiff had it presented to the 
defendant for payment, and payment demanded. 
Payment was refused; the defendant claiming that it 
was a personal affair between Medhurst and himself, 
and without money consideration, but given merely 
for the accommodation of Medhurst. The company 
then brought this action. Judgment was given in the 
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court below for the defendant; and thereupon the 
plaintiff appealed to this court. 

The first question for our consideration is as to who 
is the payee of the $7,000 note sued on. The plaintiff 
claims to be the payee, and the defendant claims that 
Medhurst individually is the payee. Upon the face of 
the note it is made payable to ‘“‘F. Medhurst, Com- 
mercial Director.”” The courts have sometimes held 
that in such a case an action may be maintained in 
the name of either the agent or the principal. If the 
transaction was known to be with the principal, but 
through the agent, it would be especially proper that 
the suit be in the name of the principal. But if the 
agent were acting apparently on his own behalf or re- 
sponsibility, or as holding the property in trust, hav- 
ing given full security to his principal, as in case of a 
guardian who has given bond for the property in- 
trusted to him, an action in the name of the agent 
would be proper; and the affix of the word ‘“ guar- 
dian” might be treated as descriptio persone, The 
true rvle evidently is that recognized by the Supreme 
Court of the United States in the case of Bank v. 
Bank, 5 Wheat. 326, namely, that where on the face of 
the paper circumstances appear from which it might 
reasonably be inferred that it was eithera private pa- 
per or an Official one, the matter being in doubt, extrin- 
sic evidence was proper to remove the doubt. Inthat 
case the action was based upon a check dated at “ the 
Mechanics’ Bank of Alexandria,” and in the body of 
it read, *‘ Cashier of the Bank of Columbia, pay to 
the order of P. H. Minor, Esq., ten thousand dollars,”’ 
and signed ‘‘ Wm. Patton, Jr.’’ The Mechanics’ Bank 
was sued on the check, and in defense set up that it 
was not the check of the defendant bank, but was the 
individual check of Patton. Parol evidence showed 
that Patton was the cashier of defendant, and that 
Minor was its teller; that the check used was taken 
from a book of blank checks kept for use by the’ cash- 
ier in his official capacity; that the cashier had fre- 
quently used the blanks out of that check- book in his 
official transactions; that in using these blanks offi- 
cially, he signed them with the words “‘Cas.”’ or ‘‘Ca.”’ 
added to his name, and that there was no other differ- 
ence between those checks and the one in question in 
that action; that although these check-books were in- 
tended for the use of the bank, yet the checks were 
sometimes used for other purposes; that in the cor- 
respondence of the bank the cashier generally added 
to his name some words designating his official 
capacity as cashier, but this was not always done, nor 
was it deemed indispensable, if from other circum- 
stances the correspondence appeared to be official. 
The evidence showed that the cashier of the bank 
upon which it was drawn, considered the check to be 
the official check of Patton, as did also the cashier of 
the Branch Bank of the United States, through which 
it passed. Evidence was likewise introduced in be- 
half of the Mechanics’ Bank to show that Patton, at 
the time he drew the check, declared that it was his 
private individual check, that he had funds in the 
Bank of Columbia to meet it, and that it was passed 
by him to the Mechanics’ Bank as the individual check 
of Patton; and further, that the Mechanics’ Bank 
paid to Patton the amount of the check. The court, 
in referring to the character of the evidence intro- 
duced to show the check to have been an official and 
not a private transaction, said: ‘*The evidence re- 
sorted to for this purpose was the most obvious and 
reasonable possible, namely, that this was the appro- 
priate form of an official check; that it was in fact cut 
out of the official check-book of the bank, and noted 
on the margin; that the money was drawn in behalf 
of and applied to the use of the Mechanics’ Bank; and 
by all the banks, and all the officers of the banks, 
through which it passed, recognized as an official trans- 





action. It is true it was in evidence that this check 
was credited to Patton’s own account on the books of 
his bank; but it was done by bis Own order and with 
the evidence before his eyes that it was officially 
drawn.’ So in the case at bar the fact that the de- 
fendant considered the note as private and not offi- 
cial, and that it was so declared by Medhurst, counted 
as nothing when all the indicia of official character 
were given to the note by the defendant and by Med- 
hurst. The note was drawn payable to “F. Med- 
hurst, Commercial Director,”’—the appropriate form 
of a note payable to the plaintiff according to the style 
of carrying on the financial business of the plaintiff in 
this Territory. The money was drawn from the plain- 
tiff on behalf of the defendant,!and applied, by bis di- 
rection, to the private account of Medhurst. The 
name of Medhurst, with the words “commercial di- 
rector,”’ or some contraction thereof, was recognized 
by the banks and officials of the banks where such 
hame with the affix appeared; and the defendant, in 
addition thereto, had transacted business with the 
plaintiff frequently under that name and style. We 
see therefore no escape from the conclusion that the 
plaintiff was the payee of the note. All of the facts 
point that way, except that the defendant, in signing 
the note, intended to make himself liable to Med- 
hurst personally. But so did Patton in the case re- 
ferred to; but that did not change the case. The de- 
fendant’s own negligence is to blame for not doing 
what he intended to do. He paid very little atten- 
tion, if any, to the form of the note. He was trusting 
to the words of his friend, Medhurst, when at the 
very time Medhurst’s acts were different from his 
words. He allowed himself at that very moment to 
be used by Medhurst to draw money from the com- 
pany and place it to the credit of Medhurst, and he 
allowed that friend to use his name to deceive and de- 
fraud the company by presenting a false voucher, 
when from his own testimony we learn that he knew 
that Medhurst proposed using the note as a voucher in 
the transfer of its property ina trade in which Med- 
hurst wasin some way interested. The note was 
given to make Medhurst’s accounts appear correct 
when they were otherwise; and they were still other- 
wise when defendant last spoke to Medhurst about 
the matter, for he was not then ready to return the 
note to the defendant. We do not consider it impor- 
tant that the defendant did not have in his mind at 
the time the idea of deceiving the plaintiff. A false 
front was to be presented to some one; and although 
the defendant did not have it in his mind to deceive 
the plaintiff, he did not inquire to whom the false 
front was to be presented, but acted extremely negli- 
gent and indifferent in the matter, trusting no doubt 
implicitly to the good faith of Medhurst. We do not 
see how either the defendant or Medhurst could con- 
sider the transaction as one personal to Medhurst 
when at the very time the defendant signed a check 
as a part of the transaction, whereby $1,500 were 
taken out of the company’s funds in MeCornick’s 
bank and transferred to Medhurst’s private account 
in Wells, Fargo & Co.‘s bank. The defendant does 
not seem to have looked at the face of the check, but 
indorsed it blindly, at the request of Medhurst. The 
whole transaction shows that although Medhurst told 
the defendant that the note was a personal matter, 
Medhurst did not so consider it. He immediately 
had the company’s book to show the transaction as a 
company affair. He probably intended to save the de- 
fendant harmless, and to do so gave him a note for a 
like amount, and the defendant has it; but it cannot 
avail against a company from which value has passed 
for the first note, and in ignorance of the counter- 
note. The defendant intended that the note he gave 
was to be acted upon by some one. He saw it acted 
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upon by the company, through its agent, immediately 
upon its execution, by its parting with its money 
upon a check indorsed by the defendant. Where such 
is the case, the party is responsible, and is estopped 
from denying his liability. Big. Estop. 489, 490; 
Freeman v. Cooke, 2 Exch. 654. 

It cannot be said that because Medhurst was the 
agent of the plaintiff, therefore the agent's knowledge 
was the company’s knowledge, and the plaintiff was 
bound by his acts in giving the note and letter to the 
defendant, and in stating to him that the transaction 
was a private personal affair. Where a party com- 
bines with the agent in such a way as to cause the 
principal to be wronged out of his property or money, 
the knowledge of the agent is not the knowledge of 
the principal, nor is the principal bound by the acts 
of the agent. Insurance Co. v. Minch, 53 N. Y. 144; 
Bank v. Mott, 39 Barb. 180; Piedmont v. Ewing, 92 U. 
S. 377. It is a general rule that the principal is bound 
by the knowledge of his agent, but this rule is based 
upon the principle of the law that it is the agent's 
duty to communicate to his principal the knowledge 
which he has respecting the subject-matter of nego- 
tiation, and upon the presumption that he will per- 
form his duty; and that is the doctrine inculcated by 
the case of Distilled Spirits, 11 Wall. 356, cited by the 
defendant. But the rule based upon such a principle 
of law caunot, in reason, be invoked by one who 
knows at the time that the agent is violating the rule, 
and intends to deceive rather than inform his princi- 
pal in regard to the matter. If the company be taken 
as being informed of the true object of the note, and 
the company was the one seeking to present a false 
front, then it was not a personal matter of Medhurst, 
but it was a transaction with the company, and the 
company, having giv@n value for it, the defendant is 
liable. Wedo not think that the case of Bank v. 
Town of New Milford, 36 Conn. 93, is authority for 
applying the general rule in a case like the one at bar. 
In that case it appeared that one J. J. Conkling was 
the cashier of a bank, and at the same time the treas- 
urer of atown. In his capacity of treasurer of the 
town he made a note as the note of the town—the 
town authorities being ignorant of the matter; and in 
his capacity of cashier he discounted the note and put 
the money in his own pocket. The court said that if 
he purposed to pledge the credit of the town, the act 
was a gross fraud upon the town; and that if he did 
not so intend, but instead thereof intended to restore 
the money and take out the note and let the town 
know nothing of the transaction, then there was no 
meeting of minds necessary to create a contract that 
would support the action; that the contract, if any 
was made, was made by Conkling on behalf of the 
bank. No other mind than his met the mind of the 
agent of the town in making the contract. No other 
mind than his was called to act in the matter. He was 
agent of the bank and had full knowledge of the 
fraud; and that now the bank, if it ratify his contract, 
and confirm his agency, mugt accept his knowledge 
and be bound by it, precisely as if the loan had been 
made and the knowledge had by the board of direc- 
tors. In the case at bar the contract was not made in 
the brain of the agent alone of the company, but by 
the active co-operation of the defendant himself. It 
was not therefore a fraud on the defendant. The 
agent, Medhurst, had full knowledge of the fraud, but 
the active co-operation of the defendant enabled him 
to commit it, and it would not have been committed 
without such co-operation. If the authorities of the 
town of Milford, other than the same person who was 
the bank's own agent, in the case referred to, had 
joined in the fraud, there would have been good 
reason for holding the town responsible, the transac- 
tion being in the regular course of business and for 








value. There is nothing in that case that wculd mili- 
tate against the doctrine laid down in /nsurance Co. 
v. Minch, above referred to. As said there, the rule 
was made for the protection of innocent third per- 
sons, and not to further frauds upon the principal. 

As the case will have to be reversed, a further ex- 
amination of the exceptions and alleged errors is. un- 
necessary. The judgment and order overruling the 
motion for a new trial are reversed and the cause re- 
manded. 


HeNpvDERSON, J. (concurring). I concur with my 
Brother Boreman that under the circumstances of 
this case, the plaintiff is the payee of the note upon 
which this suit is brought. Iam of opinion that the 
third finding of fact, that the note was given without 
consideration, is not supported by the evidence. The 
check for $1,500 must, in my judgment, be regarded as 
a consideration, to that extent, for the note. The de- 
fendant made his note to the plaintiff, and at the same 
time, and as part of the same transaction, he received 
the plaintiff's check for $1,500, drawn by it on its 
funds in the bank, and he indorsed this check and de- 
livered it to Medhurst in a transaction which was 
purely personal between him and Medhurst. The 
transaction isthe same as though defendant had 
taken the check to the bank and drawn the money, 
and then delivered the money to Medhurst. It is true 
that Medhurst was the agent of plaintiff. and if the 
defendant had made the entire transaction with Med- 
hurst as agent, supposing and understanding that it 
was for the benefit of the plaintiff, and that he was 
dealing with it all the time, it would be different. 
But he gave his note to the plaintiff and received the 
plaintiff's check and indorsed it to Medhurst, who 
actually drew the money, and claims that the whole 
transaction was with Medhurst personally. He must 
be charged with notice that Medhurst could not deal 
in this way with bis principal. 


ZANE, C. J. (dissenting), said, among other things: 
We now come to the consideration of the evidence in 
support of the position that the note sued on was 
given to F. Medhurst personally. The note given in 
exchange for this note was Medhurst’s personal un- 
dertaking. This fact furnishes a very strong pre- 
sumption that the note he received in exchange was 
hisown. In Bank v. French, 21 Pick. 486; 32 Am. Dec. 
280, the court say: ‘* The principle is that the promise 
must be urderstood according to the intention of the 
parties. Ifin truth it bean undertaking to the cof- 
poration, whether a right or wrong name, whether 
the name of the corporation or some of its officers be 
used, it should be treated as a promise to the corpora- 
tion. And there is no so safe criterion as the con- 
sideration. If this proceed from the corporation, it 
raises a very strong presumption the promise is made 
to it. If no express promise be made, but it be left to 
legal implication, it must be to it.”’ In that case the 
note was made to the cashier of the Commercial 
Bank, Boston. Therefore if this cross-note be a con- 
sideration, it only supports the other positive 
proof that the note in suit is made to Medhurst, who 
gave this consideration; and if there was no evidence 
of the intentiou, the presumption would be that the 
payee is he who gives the consideration. In fact the 
note is without pecuniary consideration. And even 
in this view the defendant gets the strength of the 
legal inference referred to by the court above; for ii 
such case the inquiry, whom did the maker intend to 
favor? takes the place of a valuable consideration ; 
and the proof clearly shows defendant intended to 
favor Medhurst. In his letter to the appellee at the 
time the note in question was delivered, Medhurst 
stated that defendant had given, as a personal obliga- 
tion to himself, the note of $7,000, and that it was 
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given in exchange for one of his of like amount, ete. 
This would appear to be conclusive upon the question. 
It certainly should be so regarded as against any false 
and fraudulent entries made on the books of the com- 
pany without defendant’s knowledge or consent. In 
addition to this the defendant was a witness in the 
case, and he testified that the note was given to Med- 
hurst as an accommodation to him and without any 
consideration. His testimony is very explicit and 
clear, and he is corroborated by appellant’s book- 
keeper, Fox, who certainly could have uo motive, so 
far as appears from the evidence, to give false testi- 
mony. That this note in suit was given to Medhurst, 
and that he was the payee, is certainly established by 
the great preponderance of the evidence. The appel- 
lant selected and sent to Utah a man who was a 
stranger here to manage a large business. By this act 
it commended him to business men and vouched for 
his integrity. The defendant dealt with him and be- 
lieved his representations, and the appellant uow in- 
sists on taking advantage of a gross fraud practiced 
upon the defendant by its agent to take this large sum 
of money from him without any consideration what- 
ever. 

I am of the opinion that the court below was right 
in finding that the note in suit was made and de- 
livered to Medhurst personally for his accommoda- 
tion and without consideration. 


—_—_—__—___——— 


NEGLIGENCE — IMPUTABLE— PASSENGER 
ON SHIP. 
HOUSE OF LORDS, FEB 28, 1888. 


MILLs Vv. ARMSTRONG; THE BERNINA.* 


An ordinary passenger by a ship or public conveyance is not 
affected either in a question with contributory wrong- 
doers or with innocent third parties, by the negligence of 
the master and crew by whom.the ship is navigated, or 
of the driver, unless he actually assumes control over 
their actions and thereby occasions mischief. And there- 
fore in the case of a collision between two ships causing 
loss of life where both ships were in fault: Held, that the 
personal representatives of a passenger or seaman not on 
duty who was killed could recover damages against the 
owners of the other ship in an action under LordCampbell’s 
Act. 


| io was an appeal from a judgment of the Court of 


Appeal (Lord Esher, M. R., Lindley and Lopes, 
L. JJ.), reported in 56 L. T. Rep. (N. 8.) 258, and 12 
Prob. Diy. 58, who had reversed a judgment of Butt, 
J., reported in 54 L. T. Rep. (N. 8.) 449, and 11 Prob. 
Div. 31, upon a special case. 

The action was brought under Lord Campbell’s Act 
(9 & 10 Vict., chap. 93) against the owner of the ship 
Bernina by the personal representatives of two per- 
sons who were on board the Bushire, a British ship, 
and were killed in consequence of a collision with the 
Bernina, which was also a British ship. The collision 
was the fault of both ships, but the deceased persons 
had nothing to do with the negligence which caused 
the accident. 

The facts, which were not disputed, are fully set out 
in the reports in the courts below. 

Butt, J., held that he was bound by the decision in 
the case of Thorogood v. Bryan, 8 C. B. 115, and gave 
judgment for the defendants, but his decision was 
reversed as above mentioned. 

The owners of the Bernina appealed to the House of 
Lords. 


#58 L. T. Rep. (N. 8.) 423. See35 Alb. L. J. 326. 








Sir W. Phillimore and J. G. Barnes, appeared for 
appellants. 


Bucknill, Q. C., and Nelson, for respondents. 


Lord HERSCHELL. My Lords: This appeal arises upon 
a special case stated in actions in which the respond- 
ents are plaintiffs. They are both actions brought un- 
der Lord Campbell’s Act to recover damages against 
the appellants for the loss sustained owning to the 
deaths of the persons of whom the respondents are 
the personal representatives; and it is alleged that 
they lost their lives through the negligence of the ap- 
pellants. The appellants are the owners of the steam- 
ship Bernina, between which vessel and the steamship 
Bushire a collision took place, which led to the loss of 
fifteen persons, who were on board the latter vessel. 
It is admitted that the collision was caused by the 
fault or default of the master and crew of both ves- 
sels. J. H. Armstrong, whose administratrix one of 
the respondents is, was a member of the crew of the 
Bushire, but had nothing to do with its careless navi- 
gation. M. A. Toeg, of whom the other respondent 
is administratrix, was a passenger on board the Bush- 
ire. The question arises, whether under these circum- 
stances the appellants are liable. The appellants hav- 
ing,as they admit, been guilty of negligence from 
which the respondents has suffered loss, a prima facie 
case of liability is made out against them. How do 
they defend themselves? They do not allege that 
those whom the respondents represent were personally 
guilty of negligence which contributed to the acci- 
dent. Nor again do they allege that there was con. 
tributory negligence on the part of any third person 
standing in such a legal relation toward the deceased 
men as to cause the acts of that third person, on prin- 
ciples well settled in our law, to be regarded as their 
acts as, e. g., the relation of master and servant or em- 
ployer and agent acting within the scope of his au- 
thority. But they rest their defense solely upon the 
ground that those who were navigating the vessel in 
which the deceased men were being carried were 
guilty of negligence, without which the disaster would 
not have occurred. In support of the proposition that 
this establishes a defense, they rely upon the case of 
Thorogood v. Bryan, 8 C. B. 115, which undoubtedly 
does support their contention. This case was decided 
as long ago as 1849, and has been followed in some 
other cases; but though it was early subjected to 
adverse criticism, it has never come for reversion be- 
forea Court of Appeal until the present occasion. 
That action was brought under Lord Campbell’s Act 
against the owner of an omnibus by which the de- 
ceased man wasrun over and killed. The omnibus in 
which he had been carried had set him down in the 
middle of the road instead of drawing up to the curb, 
and before he could get out of the way he was run 
over by the defendant’s omnibus, which was coming 
along at too rapid a pace to be able to pull up. The 
learned judge directed the jury that ‘‘if they were of 
opinion that want of care on the part of Barber’s om- 
nibus in not drawing up to the curb to put the de- 
ceased down, or any want of care on the part of the 
deceased himself, had been conducive to the injury, 
in either of those cases, notwithstanding the defend- 
ant, by her servant, had been guilty of negligence, 
their verdict must be for the defendant.” The jury 
gave a verdict for the defendant, and the question 
was then raised, on a rule for a new trial on the ground 
of misdirection, whether the ruling of the learned 
judge was right. Thecourt held that it was. It is 
necessary to examine carefully the reasoning by which 
this conclusion was arrived at. Coltman, J., said: 
‘*Tt appears to me, that having trusted the party by 
selecting the particular conveyance, the plaintiff has 
so far identified himself with the owner and his ser- 
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vants, that if any injury results from their negligence 
he must be considered a party to it. In other words, 
the passenger is so far identified with the carriage in 
which he is travelling, that want of care of the driver 
will be a defense of the driver of the carriage which 
directly caused the accident.” Maule and Vaughan 
Williams, JJ., also dwelt upon this view of the iden- 
tification of the passenger with the driver of the vehicle 
in which he is being carried. The former thus expressed 
himself: ‘“‘I incline to think that for this purpose 
the deceased must be considered as identified with the 
driver of the omnibus in which he voluntarily becomes 
@ passenger, and that the negligence of the driver was 
the negligence of the deceased.’’ Vaughan Williams, 
J., said: “‘ I think the passenger must for this purpose 
be considered as identified with the person having the 
management of the omnibus he was conveyed by.” 
With the utmost respect for these eminent judges, I 
must say that [am unable to comprehend this doc- 
trine of identification upon which they lay so much 
stress. In what sense is the passenger by a public 
stage coach, because he avails himself of the accommo- 
dation afforded by it, identified with the driver? The 
learned judges manifestly do not mean to suggest 
(though some of the language used would seem to bear 
that construction) that the passenger is so far identi- 
fied with the driver that the negligence of the latter 
would render the former liable to third persons in- 
jured by it. I presume that they did not even mean 
that the identification is so complete as to prevent the 
passenger from recovering against the driver's master, 
though if ‘‘ negligence of the owner’s servants is to be 
considered negligence of the passenger,” or if he 
“must be considered a party’’ to their negligence, it 
is not easy to see why it should not be a bar to such 
an action. In short, as far as I can see, the identifi- 
cation appears to be effective only to the extent of en- 
abling another person whose servants have been guilty 
of negligence to defend himself by the allegation of 
contributury negligence on the part of the person in- 
jured. But the very question that had to be deter- 
mined was whether the contributory negligence of the 
driver of the vehicle was a defense as against the pas- 
senger when suing another wrong-doer. To say that 
it is a defense because the passenger is identified with 
the driver, appears to me to beg the question, when it 
is not suggested that this identitication results from 
any recognized principles of law, or has any other ef- 
fect than to furnish that defense, the validity of which 
was the very point in issue. Two persons may no 
doubt beso bound together by the legal relation in 
which they stand to each other, that the acts of one 
may be regarded by the law as the acts of the other. 
But the relation between a passenger in a public vehi- 
cle and the driver of it certainly is not such as to fall 
within any of the recognized categories in which the 
act of one man is treated in law as the act of another. 
I pass now to the other reasons given for the judgment 
in Thorogood v. Bryan. Maule, J., says: ‘‘On the 
part of the plaintiff it is suggested that a passenger in 
a public conveyance has no control over the driver. 
But I think that cannot with propriety be said. He 
enters into a contract with the owner, whom by his 
servant, the driver, he employs to drive him. If he 
is dissatisfied with the mode of conveyance he is not 
obliged to avail himself of it. But as regards the 
present plaintiff, he is not altogether without fault; 
he chose his own conveyance, and must take the con- 
sequences of any default on the part of the driver 
whom he thought fit to trust.’’ I confess I cannot 
concur in this reasoning. I do not think it well 
founded, either in law or in fact. What kind of con- 
trol has the passenger over the driver which would 
make it reasonable to hold the former affected by the 
negligence of the latter? Andis it any more reason- 
able to hold him 80 affected because he chose the mode 





of conveyance, that is to say, drove in an omnibus 
rather than walked, or took the first omnibus that 
passed him instead of waiting for another? And when 
it is attempted to apply this reasoning to passengers 
travelling in steamships or on railways, the unreason- 
ableness of such a doctrine is even more glaring. The 
only other reason given is contained in the judgment 
of Cresswell, J., in these words: “If the driver 
of the omnibus the deceased was in had by his negli- 
gence or want of due care and skill contributed to an 
injury from a collision, his master clearly could main- 
tain no action. AndI must confess I see no reason 
why a passenger who employs the driver to convey 
him stands in any better position.’’ Surely with def- 
erence the reason for the difference lies on the very 
surface. If the masterin such acase could maintain 
no action, it is because there existed between him and 
the driver the relation of master and servant. It is 
clear that if his driver’s negligence alone had caused 
the collision he would have been liable to an action 
for the injury resulting from it to third parties. The 
learned judge would, I imagine, in that case have seen 
a reason why a passenger in the omnibus stood in a 
better position than the master of the driver. I have 
now dealt with all the reasons on which the judgment 
in Thorogood v. Bryan was founded, and I entirely 
agree with the learned judges in the court below in 
thinking them inconclusive and unsatisfactory. [ 
will not detain your lordships further on this part of 
the case, beyond saying that I concur with the judp- 
ments of the learned judges in the court below, and 
especially with the very exhaustive judgment of 
Lord Esher, M. R. It was suggested in the 
course of the argument that Thorogood vy. Bryan might 
be supported on the ground that the allegation that 
the negligence which caused the injury was the de- 
fendant’s was not proved, inasmuch as it was the de- 
fendant’s negligence in conjunction with that of the 
driver of the other omnibus. It may be, that as a 
pleading point, this would have been good. It is not 
necessary to express an Opinion whether it would 
or not. I do not think it would have been 
a defense on the merits if the facts had been properly 
averred. If by acollision between two vehicles a per- 


“son unconnected with either vehicle were injured, the 


owner of neither vehicle, when sued, could maintain 
asa defense, ‘‘Iam not guilty, because but for the 
negligence of another person the accident 
would not have happened.’”’ And I do not see how 
this defense is any more available as against a person 
being carried in one of the vehicles, unless the reason- 
ing in Thorogood vy. Bryan be well founded. I have 
said that the decision in Thorogood v. Bryan has not 
been unquestioned. I do not think it necessary to 
enter upon a minute consideration of the subsequent 
cases, after the careful and accurate examination to 
which they have been subjected by the master of the 
rolls. The result may be summarized thus: The 
learned editors of Smith’s Leading Cases, Willes and 
Keating, JJ., strongly questioned the propriety of the 
decision in the notes to Ashby v. While, 1 Sm. Lead. 
Cas. Parke, B., whose dictum in Bridge v. Grand 
Junction Ry. Co., 3 M. & W. 244, Williams, J., followed 
in directing the jury in Thorogood v. Bryan, appears 
tohave doubted the soundness of the judgment in 
that case. Dr. Lushington, in The Milan (Lush. 388), 
expressed strong disapproval of it; and though in 
Armstrong v. Lancashire & Yorkshire R. Co., 33 L. T. 
Rep. (N. 8.) 228; L. R., 10 Exch. 47, it was followed, 
and Bramwell and Pollock, BB., to say the least, did 
not indicate dissatisfaction with it, [ understand that 
my noble and learned friend, Lord Bramwell, after 
hearing this case argued, and maturely considering it, 
agrees with the judgment of the court below. In 
Scotland the decision in Thorogood v. Bryan was pro- 
nounced unsatisfactory in Adams v. Glasgow & South- 
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Western Ry. Co., 3 Ct. Sess. Cas. (4th series) 215. In 
America it has been followed in the courts of some 
States, but it has often been departed from, and upon 
the whole the view taken has been decidedly adverse 
to it. The latest case that I am aware of in that 
country is Little v. Hacket, 9 Davis (Sup. Ct. U. S8.), 
366. That was a decision of the Supreme Court of the 
United States, whose decisions, on accvunt of its high 
character for learning and ability, are always to be re- 
garded with respect. Field, J., in delivering judg- 
ment, examined all the English and American cases, 
and the conclusion adopted was the same as that at 
which your lordships have arrived. I have only this 
observation to add: The case of Waite v. North-East- 
ern Ry. Co., KE. B. & E. 710, was much relied on in the 
argument for the appellants, but the very learned 
counsel who argued that case for the defendants, and 
all the judges who took part in the decision were of 
opinion that it was clearly distinguishable from Thoro- 
good v. Bryan, and did not involve a review of that 
case. I think they were right. As regards the other 
questions argued before your lordships, I have only to 
say that I think they were properly dealt with by the 
court below. I am requested by my noble and learned 
friend, Lord Bramwell, who was unable to remain to 
read the opinion which he had prepared, to state that 
heconcurs inthe motion which I am about to make. I 
move your lordships that the judgment of the Court 
of Appeal be affirmed, and the appeal dismissed, with 
costs. 


Lord Watson. My Lords: The appellants conceded 
in argument that unless it can be shown that Thoro- 
good v. Bryan, 8 C. B. 115, is a valid precedent, they 
cannot succeed inthis appeal. Although nearly forty 
years have elapsed since that case was decided, I think 
the rule which it established must still be dealt with 
upon its own merits. The decision has not met with 
general acceptance, and it cannot be represented as an 
authority upon which a course of practice has fol- 
lowed, or upon which persons guilty, or intending to 
be guilty, of contributory negligence are entitled to 
rely. When the combined negligence of two or more 
individuals, who are not acting in concert, results in 
personal Injury to one of them, he cannot recover com- 
pensation from the others for the obvious reason that 
but for his own neglect he would have sustained uo 
harm. Upon the same principle, individuals who are 
injured without being personally negligent are never- 
theless disabled from recovering damages if at the 
time they stoodin such a relation to any one of the 
actual wrong-doers as to imply their responsibility for 
his act or default. That constructive fault, which 
implies the liability of those to whom it is imputable 
to make reparation to an innocent sufferer, must also 
have the effect of barring all claims at their instance 
against others who are in pari delicto, is a proposition 
at once intelligible and reasonable. If they are within 
the incidence of the maxim, qui facit per alium facit 
per se, there can be no reason why it should apply in 
questions between them and the outside public, and 
not in questions between them and their fellow wrong- 
doers. But the facts which were before the court in 
Thorogood v. Bryan do not appear to me to bring the 
case within that principle. My noble and learned 
friend, Lord Bramwell, who is so conversant with the 
intricacies of English pleading, suggested in the‘course 
of the argument a technical ground upon which the 
deciston in Thorogood v. Bryan might be justified. In 
that view the case would not be an authority for the 
appellants, who accordingly supported the reason as- 
signed for the judgment, which was simply this, that 
the deceased passenger, by taking the seat on the om- 
nibus, became so far identified with its driver that the 
negligence of its driver was imputable to him in any 








question with the driver or owner of the other omni- 


bus which ran over him and was the immediate cause 
of his death. Coltman and Cresswell, JJ., express 
themselves in terms, which if literally understood, 
would lead to the conclusion that he would also have 
been responsible for damage solely attributable to the 
fault of the driver. Coltman, J., said: “ Having 
trusted the party by selecting the particular conveyance 
the plaintiff has so far identified himself with the 
ownerand her servants, that if any injury results 
from their negligence he must be considered a party 
toit.’’ Maule, J., was careful to limit his observations 
to the case before him. ‘‘I incline to think,” said the 
learned judge, ‘‘ that for this purpose (i. e., recovering 
damages from the defendant) the deceased must be con- 
sidered as identified with the owner of the omnibus in 
which he voluntarily became a passenger, and that the 
negligence of the driver was the negligence of the de- 
ceased.’ I do not think the very eminent judges who 
decided Thorogood v. Bryan intended to affirm that 
the deceased, by taking his seat in the omnibus, in- 
curred the same responsibility for the negligent acts 
of the driver asif the latter had been his servant. If 
they did mean todo sotheir conclusion might be per- 
fectly logical, but their premises would be directly at 
variance with the principles laid down in Quarman v. 
Burnett, 6 M. & W. 489, which I have always regarded, 
and still regard, as asound and authoritative prece- 
dent. If they did not, then they have affirmed that a 
passenger, travelling by a public conveyance, may be 
so unconnected with the driver as to be exempt from 
liability for his negligence, and yet be so identified 
with him as to lose all right of action against wrong- 
doers whose negligence, in combination with that of 
the driver, has occasioned personal injury to himself. 
This is a proposition which it is very difficult to un- 
derstand. Jt must be a singular kind of relation- 
ship, and created by very exceptional circumstances, 
which results in the superior being affected by his in- 
ferior’s negligence, in a question with wrong-doers, 
and not in a question with persons who are themselves 
free from blame. It humbly appears to me that the 
identification upon which the decision in Thorogood 
v. Bryan is based has no foundation in fact. Iam of 
opinion that there is no relation constituted between 
the driver of an omnibus and its ordinary passengers 
which can justify the inference that they are identi- 
fied to any extent whatever with his negligence. He 
is theservant of the owner, not their servant; he does 
not look tothem for orders, and they have no right 
to interfere with his conduct of the vehicle, except 
perhaps the right of remonstrance when he is doing, 
or threatens to do, something that is wrong and in- 
consistent with their safety. Practically they have 
no greater measure of control over his actions than the 
passenger in a railway train has over the conduct of 
the engine driver. I am therefore unable to assent to 
the principle upon which the case of Thorogood y. 
Bruan rests. In my opinion an ordinary passenger by 
an omnibus, or by a ship, is not affected, either in a 
question with contributory wrong-doers or with in- 
nocent third parties, by the negligence in the one case 
of the driver and in the other of the master and crew 
by whom the ship is navigated, unless he actually as- 
sumes control over their actions, and thereby occa- 
sions mischief. In that case he must of course be re- 
sponsible for the consequences of his interference. 
Counsel for the appellants endeavored to support 
Thorogood v. Bryanupon a totally different principle 
from that assigned by the learned judges who decided 
the case. They argued alternately that the maxim 
respondeat superior does not apply, and that passen- 
gers are affected by the wrongful acts of the drivor- 
not because he is in any sense their servant, or subjecc 
to their control, but by reason of their being for the 
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time under his dominion. Waite v. North-Eastern 
Ry. Co., E. B. & E. 719, was the authority relied on in 
support of this branch of theargument. But there is 
no analogy between the position of an infant incapa- 
ble of taking care Of itself and that of a passenger sui 
juris; and the theory that an adult passenger places 
himself under the guardianship of the driver, so as to 
be affected by his negligence, appears to me to be ab- 
solutely without foundation, eitherin fact or law. I 
therefore concur in the judgment which has been 
moved. 


Lord MACNAGHTEN. My Lords: I concur in the 
motion which has been proposed and in the reasons 
upon which it has been founded. 


Order appealed from affirmed, and appeal dismissed 


with costs. 
—_—_—__o___—— 


NEW YORK COURT OF APPEALS ABSTRACT. 


ASSOCIATIONS—STOCK EXCHANGES—FORFEITURE OF 
8EAT—DISTRIBUTION OF PROCEEDS.—Where the con- 
stitution of a stock exchange, under which each mem- 
ber binds himself in respect to the manner of his trans- 
action of business, and of his right to continue in mem- 
bership, provides that when one has lost his member- 
ship or seat, the proceeds of the sale of such seat may, 
by force of constitutional provision, be appropriated 
to his creditors in the exchange, or to any of the cor- 
porate objects of the association, a member, who by 
offending against the laws of the exchange, may have 
forfeited his seat, has no furtherinterest or title in it 
or its proceeds; and the privilege of membership hav- 
ing only been conferred upon him on condition that 
all the rights should revert to the exchange on the 
happening of certain events, he having assented tothe 
rules of the association, cannot be heard to complain 
of them as being against public policy, nor can his as- 
signee. When membership and the rights belonging 
to that status were conferred upon him, the gift was 
accompanied by a condition that the rights, of what- 
ever nature, should revert to the association upon the 
happening of certain events; and he cannot be heard 
to complain, nor can third persons claiming to derive 
under him. He should be held to his contract, which 
was reasonable, and when entered into, prejudiced no 
rights of others, or conflicted with no statutory or 
common-law right. A person acquires by his admis- 
sion to membership only such rights as the constitu- 
tion and by-laws of the association give him, and upon 
ceasing to be a member, by the competent judgment 
of the governing committee, he ceases to have any 
further concern or interest in the association, except 
itis given by its laws. The New York Stock Ex- 
change, by the accumulation of a great fund from a 
large membership, by the wise and successful manage- 
ment of the members, and by the acquisltion of valu- 
able facilities for the transaction of business, has given 
to membership an important pecuniary value. It is 
fair to presume that this prosperity and success were 
in an important degree due to the regulations adopted 
looking to the conduct by a member of his business, 
and the restraints imposed upon reckless or dishonest 
methods. Membership may be property, but it is not 
property in every sense. If it is property, it is in- 
cumbered with conditions, when purchased, without 
which it could not be obtained. Hyde v. Woods, 94 
U. S. 523. By the constitution of this association the 
powers of government are vested in a governing com- 
mittee, whose decision, after the trial of a member 
for offenses under its laws, is final. Standing commit- 
tees are appointed by them, and that on insolvencies 
is charged with the duty of immediately investigating 
every case of insolvency, and to report whether the 








same was occasioned by reckless dealing, or by doing 
business for improper parties. Should the govern- 
ing committee, upon this report, determine that a 
member's failure was caused by doing business in a 
reckless and unbusiness-like manner, he may be de- 
clared ineligible for readmission by a majority vote of 
the entire governing committee. As we have before 
seen, the rules of the association were an incident to 
the rights acquired by a person upon admission; and 
one of those rules was that for conviction of an of- 
fense against or under the laws of the exchange, a sus- 
pended member might be deprived of right to re- 
admission to membership. When expelled, he ceases 
to have any interest in the association. His privilege 
to transact his business at that place has been lost. 
The association may fill the vacancy caused by his ex- 
pulson or not, as they please. They cannot be com- 
pelled to do so; but if they elect to admit a 
new member, and can derive from so doing 
any profit that is their unquestionable right 
with the exercise of which others are not con- 
cerned. They may do with their own as they like. 
The right is given toa member in good standing to 
propose for admission in his stead some one accept- 
able to the committee on admissions, and any profit 
he derives from his negotiations with the candidate is 
his. So if a member becomes honestly insolvent, and 
fails to qualify underthe rules for readmission, or if 
he dies after the claims of the association are dis- 
charged, the proceeds may be paid to him or his legal 
representatives, as the case may be. Butin the case 
of amember, who by misconduct cognizable by the 
laws of the association, forfeits his right to continue 
to remain a member, there is reserved by the consti- 
tution the right to dispose of his membership. These 
rules are reasonable, and do not contravene any rule 
of public policy, and having been consented to by the 
plaintiff's assignor, deprived him of any interest or 
rights in the association, of which he has ceased to be 
amember. June 5, 1888. Belton v. Hatch. Opinion 
by Gray, J. 

BANKS—DRAFTS—BILLS OF LADING.— Defendants 
authorized plaintiff, a foreign bank, to allow a foreign 
firm to draw for defendants’ account against a cer- 
tain number of bales of Manilla hemp, to be purchased 
and shipped by a certain vessel, advice to be given 
plaintiff, accompanied by a bill of lading, with ab- 
stract of invoice indorsed thereon for the property 
shipped. Plaintiffaccepted, and cashed drafts against 
‘*bales of hemp.’’ An abstract of invoice for ‘ bales 
of Manilla hemp” was indorsed on each bill by the 
consignor after it had been signed hy the captain, but 
without his knowledge. A letter of advice described 
the shipment as ‘bales of hemp.’’ The foreign firm 
failed and absconded, and most of the shipment 
proved to be matting only, the rest being Manilla 
hemp. Held, that plaintiff cannot recover of defend- 
ants the amount paid on the drafts accepted against 
the matting. Letters of credit are governed by the 
same general legal principles as are all contracts. In 
Orr v. Bank, 1 Macq. H. L. Cas. 513, Lord Brougham 
said of them: ‘‘I am inclined to think that there is 
no very great novelty or peculiarity in letters of credit 
to take them out of the general law applicable to man- 
dates. I am not aware that there is any thing in the 
mercantile law, or the custom of merchants, to distin- 
guish letters of credit from any other authority to pay 
money.” In this case the peculiarity of the credit ex- 
tended by the plaintiff to Vogel & Co., at the defend- 
ants’ request, is that besides being special, in that it 
was addressed to a particular banking agency, was 
confined to it, and gave no other party aright to act 
upon it, it restricted the drafts drawn under it to a 
particular purpose, which should be vouched for in a 
certain manner to authorize acceptance and payment. 
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Under the agreements effected between the plaintiff 
and the defendants for the extension of the credit to 
Vogel & Co., the defendants only became liable to 
plaintiff to provide for drafts accepted by its London 
agents within the precise terms upon which the credit 
was opened. The credit was authorized upon certain 
conditions prescribed by the parties to be ultimately 
bound, which they not only had the right to make, 
but which were assented to by the plaintiff. It is dif- 
ficult to see bow parties could more particularly de- 
fine the terms of their engagements than was done in 
this case. By the properconstruction of the agree- 
ment between them, the plaintiff was not bound to 
acceptany drafts unless they were against Manilla 
hemp shipped by Vogel & Co. to defendants by the 
ship Robinson, vouched for as to each of those facts, 
and the stipulated costs, etc., by documents consisting 
ofa letter of advice anda bill of lading; and the de- 
fendants were not bound to provide for or to take up 
any other kind of drafts. Each party was held to either 
accept or to provide for drafts, as the case might be, 
if they were accompanied by those mercantile docu- 
ments evidencing the consignment of Manilla hemp in 
the particular manner, and at the rates of cost and 
freight specified. In making theirarrangements with 
the plaintiff, the defendants had the right to surround 
themselves as to their advances through the piaintiff’s 
agency, with all thesafeguards which the nature of 
the case admitted. The effect of their stipulating in 
respect of acceptances by plaintiff of Vogel & Co.’s 
drafts was to protect themselves, as far as was possi- 
ble, against any unauthorized acts of Vogel & Co. 
Every lawful provision or condition in the contract of 
parties should control, and should not be disregarded 
in the determination of their rights, if it can be 
deemed to have entered into the contract with any 
definite or perceptible purpose. In interpreting their 
agreements, and in determining their respective obli- 
gations based upon their writings, courts should look 
at the surrounding circumstances, the situation and 
relations of the parties, and the subject-matter of 
their negotiations. In that way the intention, where 
there is any uncertainty, is better given effect, and 
their undertaking is more certain to receive a reason- 
able and fair interpretation. But when the agree- 
ment is determined into which the parties have en- 
tered, itis but just and fair that they should be held 
strictly to it, and all their stipulations’ we should as- 
sume to have been made, for a purpose, and to have 
been considered important by them, and therefore 
cannot be dispensed with. Hill v. Blake, 97 N. Y. 216. 
In Bank v. Taaks, 101 N. Y. 442, Andrews, J., speak- 
ing of the effect of a letter of the defendants, under- 
taking to accept the drafts of certain parties, said 
(page 449): ‘‘Assuming that it wasa general letter of 
credit, * * * itnmevertheless amounted simply toa 
contract on the part of Taaks & Lichtenstein to pay 
advances made in conformity therewith. They had a 
right to stand upon the very terms of their contract, 
and they were not bound unless the condition upon 
which their obligation depended was fulfilled.” In 
Bank v. Griswold, 72 N. Y. 472, Church, C. J., said 
(page 479): ‘‘ It is doubtless true that when the right 
to draw is limited in amount, or is dependent upon 
the condition of the performance of some act, or that 
certain facts exist, it must appear that the draft was 
within the limit, or that the act constituting the con- 
dition _has been performed, or the facts exist.’’ The 
principle is urged by the appellants that all commer- 
cial instruments are to be liberally interpreted, so as 
to protect persons who give credit on the faith of 
them. Lawrence v. McCalmont, 2 How. 449; Gates v. 
McKee, 13 N. Y. 235; Bank v. Myles, 73 id. 341. But 
that principle only applies where the provision of an 
agreement are ambiguous, lovse, or susceptible of 





more than one fair interpretation, and we do not 
think that is the case here. We donot see the force 
in the argument that no other bill of lading could be 
demanded than was given here. The master of a ship 
is the general agent of the owners to perform all things 
relating to the usual employment of his ship, and 
among other things, to sign bills of lading for goods 
put on board, and acknowledge the nature, quality and 
condition of the goods. 1 Pars. Cont. (5th ed.) 45. 
That was possible to be done in this case; for a bale of 
Manilla hemp is not covered, as the trial court found 
on the evidence, and the shipper might have procured 
a billof lading which would have indicated the kind 
of hemp put on board the ship. But whether the mas- 
ter could be compelled or not to identify in the bill of 
lading the merchandise shipped as Manilla hemp, that 
fact cannot control the disposition of this case. The 
agreement of the parties called for a particular state- 
ment in the bill of lading to accompany the drafts; 
and that statement, or the existence of facts which 
would have authorized it, is a condition precedent to 
defendants’ responsibility to respond to plaintiff's de- 
mand. June 5, 1888. Bank of Montreal v. Recknagel. 
Opinion by Gray, J. 

CORPORATIONS—STOCK — SUBSCRIPTION — CONTRACT 
TO PURCHASE—FRAUD.—Where a company issues a 
prospectus reciting that certain of the principal stock- 
holders have deposited a number of shares of stock 
with a trustee, the proceeds of which, except $50,000, 
were to be used as working capital, and that a portion 
of said shares have been ordered to be sold for that 
purpose and to pay a prior lien, and the subscription 
paper attached stipulates that the subscriptions for 
said stock shall not be binding until the whole number 
of shares are ‘reliably subscribed,’’ ah agreement by 
some of said principal stockholders that if plaintiff will 
subscribe for said stock they will, if he wishes, buy it 
from him aftera year at the cost price, is no fraud on 
the co-subscribers. The cases mainly relied upon to 
support the claim that the contract was illegal and 
fraudulent are of two classes; cases of stock sub- 
scriptions to the stock of corporations, accompanied by 
a secret agreement between the company and the sub- 
scriber that the latter should not be bound by his sub- 
scription, or changing, in some other respect, its os- 
tensible terms; and cases of composition between a 
debtor and his creditors, where a creditor, joining in 
the composition by a secret arrangement with the 
debtor, secures an advantage over other creditors, in 
violation of the understanding implied in all cases of 
compositions that the settlement with the creditors 
joining in the composition proceeds exclusively 
upon the terms of the common agreement. In both 
classes of cases mentioned, the collateral agreement is 
held to be void. In the first, the courts hold the sub- 
scriber to the ostensible contract, and permit it to be 
enforced in an action by the company, as the only 
means of preventing the consummation of the fraudu- 
lent scheme, and protecting the other subscriber. 
Railroad Co. v. Eastman, 34 N. H. 124. In the other 
class the court refuses to enforce the secret bargain, 
and confines the creditor, who is a party to the fraud, 
to a remedy to recover the sum which, by the terms 
of the composition, he agreed to accept. White v. 
Kuntz, 107 N. Y. 518. The case of Railroad Co. v. 
Eastman, supra, is a leading case, illustrating the class 
of cases first mentioned. The doctrine that an agree- 
ment between one subscriber to the stock of a corpo- 
ration and the company, made concurrently with the 
making of the subscription, which purports to annul 
its obligation, or materially limit and change the lia- 
bility of the subscriber, to the detriment of the com- 
pany, is invalid and void, is founded upon the con- 
struction that a subscription to the stock of a corpora- 
tion whose stock is open for general subscription is 
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not only an undertaking between each subscriber and 
the company, but between bim and all other sub- 
scribers to the common enterprise, and that each sub- 
scriber has the right to suppose that the subscription of 
every other subscriber is a bona fide undertaking ac- 
cording to its terms. ‘“Their respective subscriptions,” 
say the court in the case of Railroad Co. v. Eastman, 
“are contributions oradvances for a common object. 
The action of each in his subscription may be supposed 
to be influenced by that of the others, and every sub- 
scription to be based on the ground that the others are 
what upon their facethey purport to be.” See also 
Graff v. Railroad Co., 31 Penn. St. 489; Miller v. Rail- 
road (o., 87 id. 95; Melvin v. Insurance Co., 80 Ill. 446. 
The illegality of secret agreements in case of compo- 
sition between debtor and creditor has been estab- 
lished by a uniform course of decision, upon the plain- 
est principles of morality and justice. A composition 
agreement, still more than astock subscription, is an 
agreement as well between the creditors themselves as 
between the debtor and his creditors.Secret agreements 
in fraud of the composition are usually extorted by the 
creditor as aconsideration of his entering into the 
composition. They are a direct fraud upon the other 
creditors. They contradict the representation which 
the composition imports, that the compromise is ac- 
cepted by each creditor in full satisfaction of his debt. 
Moreover where the composition provides for giving 
credit to the debtor for the amount to be paid on the 
composition, such secret agreements take or may take 
from him the very means to meet the composition en- 
gagements. It is unnecessary to cite authorities to 
sustain a doctrine so well settled. Werefer to some 
cases showing that the courts in these transactions 
exact the most scrupulous good faith from all parties. 
Russell v. Rogers, 10 Wend. 474; Solinger v. Earle, 82 
N. Y. 393; Knight v. Hunt, 5 Bing. 482; Leicester v. 
Rose, 4 East, 372. The present case is not, we think, 
within the principle of the stock subscripticn cases 
and the cases of composition to which reference has 
been made. The main object of the company in of- 
fering the stock for sale was to secure “working capi- 
tal,’ as isshown by the prospectus. This object was 
known to the subscribers. Ifthe subscription of the 
plaintiff was a pretense merely, or if the subscription 
had been accompanied by a secret agreement between 
the plaintiff and the company that he should be re- 
lieved from the subscription, or by which the terms 
of the purchase were materially changed to the disad- 
vantage of the company, and for the advantage of the 
plaintiff, there might be ground for applying the rule 
declared in the subscription cases, and declaring the 
transaction to be a fraud on the other subscribers. By 
the terms of the subscription the subscribers were not 
to be bound unless the whole 6,000 shares were “ re- 
liably subscribed;’’ and a subscription not available 
to the company by reason of a secret agreement ac- 
companying it, would not be a reliable subscription 
within the meaning of the condition. But there was 
no agreement between the company and the plaintiff, 
secret or otherwise, direct or indirect, except the 
agreement contained on the face of his subscription. 
The plaintiff by his subscription became bound to the 
company to take the shares subscribed for, and this 
agreement has never been discharged or in any way 
impaired. The plaintiff remained bound by his sub- 
scription, notwithstanding the agreement with the 
defendants, as fully and completely as though the 
agreement with the defendants had never been made. 
Nothing has occurred to change, qualify or limit his 
obligation to the company. The company sold the 
shares to secure working “‘capital.’’ The subscription 
of the plaintiff, entered with the other subscriptions, 
secured the accomplishment of the object. The con- 
dition of the subscriptions, that the whole 6,000 shares 





had been “‘reliably subscribed,” was fulfilled. It was 
so conceded on the trial. The defendants were inter- 
ested in setting the company afoot. They were the 
principal holders of the stock. Presumably they had 
confidence in the value of the new process for manu- 
facturing iron and steel, covered by their invention. 
They sought out the plaintiff. On his declining at 
first to subscribe to the stock of the company, they 
offered him the inducement that they would take the 
stock off his hands within a year, at cost price, if he 
desired it. It appears thatthe same inducemet was 
offered to other subscribers, but not to all. We think 
there was nothing illegal in this arrangement. There 
was no community of action between the subscribers. 
Each subscribed for such reasoiis as satisfied him. It 
is supposable that some subscribers may have been in- 
fluenced by the fact that other persons known to them, 
in whose business judgment they had confidence, had 
also subscribed. But we think it would too greatly 
interfere with the freedom of contract to hold, that 
for this reason a subscriber could not enter into an 
agreement with third persons, at the time of the sub- 
scription, to the effect that the latter should assume 
the risk of the enterprise; there being no actual fraud, 
and the relations between the subscriber and the com- 
pany remaining unchanged. Adams v. Outhouse, 45 
N. Y. 318. June 5, 1888. Meyer v. Blair. Opinion by 
Andrews, J. 

CRIMINAL LAW—FORMER JEOPARDY—NEW TRIAL 
AFTER REVERSAL.—Under the New York Penal Code, 
§ 30, providing that one acquitted or convicted of a 
crime consisting of different degrees cannot thereafter 
be indicted or tried for the same crime in any other 
degree; and sections 464 and 544, providing that the 
granting of a new trial places the parties in the same 
position as if no trial had been had, and that the trial 
shall proceed on that basis—on who has been indicted 
for assault in the first degree, and convicted of assault 
in the third degree, and on appeal has obtained a re- 
versal for errors in the trial, is triable again for assault 
in the first degree, since his former conviction does 
not amount to an acquittal as to that degree, and by 
his appeal from it he waived his right to plead it in bar 
to the new trial for which he asked. These provisions 
of the statute are clear and explicit, in nowise contra- 
vene the letter or the spirit of the fundamental law, 
and their meaning should not be perverted. It would 
bea grievous miscarriage of justice, and the intent of 
the law would be thwarted, if it should be held that a 
reversal, upon a previous appeal, for errors of law upon 
his trial, had the effect of putting it out of the power 
of the people to further try him under the indictment 
when his guilt might be competently established. We 
do not think such isthe result. The effect of the de- 
fendant’s appeal is merely to continue the trial under 
the indictment in the appellate court, and if reversal 
of the judgment of conviction follows, that judgment, 
as well as the record of the former trial, have been an- 
nulled and expunged by the judgment of the appellate 
court, and they are as though they never had been; 
while the indictment is left to stand as to the crime 
of which the prisoner had been charged and convicted 
as though there had been no trial. Only where the 
result of the former trial was in effect an acquittal of 
another crime charged in the indictment may he plead 
that result in bar of further prosecution for that 
crime. Ifthe defendant takes an appeal from the 
judgment of conviction, he must be deemed to ask for 
a correction of errors made upon his trial, and to 
waive his constitutional protection. Of necessity he 
must be deemed to ask for anew trial. By taking the 
appeal to the Supreme Court power is conferred upon 
that court to continue and review the prisoner’s trial, 
and upon a reversal to pronounce such judgment as it 
deems just within the terms of the statute. It may 
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affirm the proceedings below, or reverse, and either 
order a néw trialor discharge the prisoner. That no 
constitutional right of the party is invaded must be a 
self-evident proposition, or it is a privilege which is 
granted, of which he may, but not must, avail him- 
self. I think that the sounder doctrine which recog- 
nizes a distinction between jeopardy incurred with the 
consent of the prisoner and jeopardy incurred without 
that consent. We hold that the jurisdiction of the 
Oyer and Terminer to try the defendant again under 
his indictment is not affected. The offense charged 
was within its jurisdiction, and the judgment of the 
trial court having been reversed for errors committed 
on the trial, the case stands as though there had been 
no trial. The verdict is expunged, and there is no de- 
termination in regard to the matter but the judgment 
of the appellate court. The defendant must go back and 
stand his trial under the indictment, as thought he had 
never been tried; for he himself has renounced the 
bar which was effective to prevent his further trial for 
the offense charged. June 5, 1888. People v. Palmer. 
Opinion by Gray, J. 


MASTER AND SERVANT—NEGLIGENCE OF FELLOW- 
SERVANT.—Plaintiff was injured while in defendant’s 
employ, the accident being due to the dullness of a 
circular saw and the need of its being reset. The em- 
ployers had provided sharp saws to replace dull ones, 
and a co-servant,whose duty it was to sharpen and re- 
set saws when dull, had failed todo so on this occa- 
sion, though requested by plaintiff. Held, that de- 
fendant was not liable. June 5, 1888. Webber v. Piper. 
Opinion by Finch, J. 

MUNICIPAL CORPORATIONS--PUBLIC IMPROVEMENTS 
—ESTIMATES—COLLUSION—REMEDY.—U nder the New 
York act of 1873, chap. 335, § 91, all contracts for work 
to be done in New York city involving an expendi- 
ture of more than $1,000 must be let to the lowest bid- 
der, ina manner fixed by ordinance of the common 
council; and it was established by ordinance that in 
all such cases the commissioner of public works 
should issue proposals, and advertise for bids, and 
when necessary cause a survey of the work to be made 
by a competent engineer, and that the advertisement 
should state as near as possible the quantity and qual- 
ity of work done. Held, that an estimate which was 
only a random guess, and placed the amount of stone 
excavation at more than double, aud earth excavation 
atless than one-half the actual amount, did not form 
a basis for a valid contract. Such estimates, taken in 
connection with a bid of over five times the actual 
worth for earth-work, and less than 144 percent of the 
actual cost of stone-work, thus showing on its face as 
the lowest, but really nearly the highest, raises a just 
inference that the contract was the result of fraud and 
collusion. In such a case, under the Laws of New 
York of 1880, chap. 550, § 12, which provides that no 
court shall have power to vacate or reduce an assess- 
ment for any local improvement in New York city, 
except to reduce an assessment to the extent the same 
may have been increased by reason of fraud or sub- 
stantial error, a property-owner may have his assess- 
ment reduced the full amount which it exceeds the 
actual cost of the improvement. It is not needful for 
us to find that there was actual fraud, but it is suffi- 
cient that all the facts of the case were such as justi- 
fied an inference of fraud in the court below. The 
case of Protestant Episcopal Public School, 75 N. Y. 
$24, is not an authority for the city in this case. We 
do not hold that every unbalanced bid is per se fraud- 
ulent, or evidence of substantial error. An unbal- 
anced bid that does not materially enhance the aggre- 
gate costof the work cannot be complained of. If 
there is no deception or mistake as to the quantities 
and if the ordinances have fairly been complied with, 
and the quantity and quality of the work has been es- 





timated as nearly as practicable,there is no ground for 
alleging substantial error merely because of an unbal- 
anced bid under which the contract was let, and if the 
cost of the work has not thereby been enhanced there 
is no ground for allegingfraud. In the case cited it 
had been determined that the contract was free from 
fraud. Thecase of Brady v. Mayor, 20 N. Y. 812, is 
not a precise authority for the petitioner, but the 
grounds of the decision are sufficient to sustain this 
contention. The petitioner has a strong equity for 
the reduction of this assessment. He has no benefit 
whatever from the excessive amount paid to the con- 
tractor, and there is no reason why that amount should 
fall upon him or his lots. The city, in making street 
improvements, the expense of which is to be charged 
to the owners of the property in the vicinity of the im- 
provements, acts in some sense as the agent of such 
owners in making the improvements (Lake v. Trus- 
tees, 4 Denio, 520), and it should in the discharge of 
its assumed agency be required tu exercise reasonable 
care and diligence in connection with the work. If 
by gross negligence on the part of the city or the 
fraud of its officers, the expense of the work has been 
largely and unnecessarily increased, it is certainly un- 
just that the eonsequences of the wrong should be vis- 
ited wholly upon the owners of the property in the vi- 
cinity of the improvement. It isjust in a case like 
this, that the excessive and unnecessary expense 
should be borne by the whole body of tax payers 
of the city instead of being cast upon a few lot-owners. 
June 5, 1888. In re Anderson. Opinion by Earl, J- 
Ruger, C. J., Andrews and Gray, JJ., dissent. 

TAXATION—ERRONEOUS ASSESSMENT—BURDEN OF 
prooF.—Under the laws of New York of 1880, chap. 
269, which authorizes a review on certiorari of assess- 
ments in respect to illegality, over-valuation, and ine- 
quality of valuation, at the instance of any person or 
corporation aggrieved by an assessment in any of the 
respects mentioned, in order to be entitled to a reduc- 
tion on the ground of inequality, it does not suffice 
that the claimant show, thatin a particular instance 
property on the same roll, and in immediate proxim- 
ity to his, isassessed at a lower valuation; he must 
prove that he is subjected to the payment of more than 
his just proportion of the aggregate tax. June 5, 1888. 
People, ex rel. Warren, v. Carter. Opinion by An- 
drews, J. 


UNITED STATES SUPREME COURT AB- 
STRACT. 

INSURANCE — ACCIDENT— SUICIDE — PRESUMPTION. 
—A policy of accident insurance provided that it 
should not extend to any case of death or personal in- 
jury, unless it was established by direct and positive 
evidence that such death or personal injury - was 
caused by external violence and accidental means. 
The insured was found dead with a pistol bullet 
through his heart. Held, (1) that the court did not 
err in instructing the jury that the law would presume 
that the death was not caused by suicide, but would, 
on the contrary, presume that it was unintentional on 
the part of the insured, within the meaning of the 
policy; and that plaintiff, in the absence of rebutting 
evidence, was entitled to the benefit of such presump- 
tions. The policy provided that uo claim should be 
made under it, where the death of the insured was 
caused by “intentional injuries inflicted by the in- 
sured or any other person.”” Held, (2) that the court 
erred in instructing the jury that if the insured was 
murdered, the means used were ‘‘accidental’’ as to 
him, and plaintiff would be entitled to recover. (1) 
There is no escape from the conclusion that under the 
issue presented by the general denial in the answer, it 
was incumbeut upon the plaiutiff to show, from all the 
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evidence, that the death of the insured was the re- 
sult, not only of external and violent, but of acciden- 
tal means. The policy provides that the insurance 
shall not extend to any case of death or personal in- 
jury, unless the claimant under the policy establishes, 
by direct and positive proof, that such death or per- 
sonal injury was caused by external violence and acci- 
dental means. Such being the contract, the court 
must give effect to its provisions according to the fair 
meaning of the words used; leaning however where 
the words do not clearly indicate the intention of the 
parties, to that interpretation which is most favorable 
to the insured. Bank v. Insurance Co., 95 U. 8. 678; 
Insurance Co. vy. Cropper, 82 Penn. St. 355; Reynolds 
v. Insurance Co., 47 N. Y. 604; Anderson v. Fitzger- 
ald, 4 H. L. Cas. 484, 498, 507; Fowkes v. Association, 
3 Best & S. 925. The requirement however of direct 
and positive proof, as to certain matters, did not make 
it necessary to establish the fact aud attendant cir- 
cumstances of death by persons who were actually 
present when the insured received the injuries which 
caused his death. The two principal facts to be estab- 
lished were external violence and accidental means, 
producing death. The first was established when it 
appeared that death ensued from a pistol shot 
through the heart of the insured. The evidenee on 
that point was direct and positive; as much so, within 
the meaning of the policy, as if it had come from one 
who saw the pistol fired; and the proof on this point 
is none the less direct and positive because supple- 
mented or strengthened by evidence of a circum- 
stantial character. Were the means by which the in- 
sured came to his death also accidental? If he com- 
mitted suicide, then the law was for the company, be- 
cause the policy by its terms did not extend to or 
cover self-destruction, whether the insured was at the 
time save or insane. In respect to the issue as to sui- 
cide, the court instructed the jury that self-destruc- 
tion was not to be presumed. In Mallory v. Insurance 
Co., 47 N. Y. 54, which was a suit upon an accident 
policy, it appeared that the death was caused either 
by accidental injury or by the suicidal act of the de- 
ceased. ‘‘ But,” the court properly said, ‘‘ the pre- 
sumption is against the latter. It is contrary to the 
general conduct of mankind; it shows gross moral 
turpitude in a sane person.’’ Did the court err in say- 
ing to the jury that upon the issue as to suicide the 
law was for the plaintiff, unless that presumption was 
overcome by competent evidence? This question must 
be answered in the negative. The condition that di- 
rect and positive proof must be made of death having 
been caused by external, violent and accidental 
means, did not deprive the plaintiff, when making 
such proof, of the benefit of the rules of law estab- 
lished for the guidance of courts and juries in the in- 
vestigation and determination of facts. Upon like 
grounds we sustain the ruling to the effect that the 
jury should not presume, from the mere fact of death, 
that the insured was murdered. The facts were all 
before the jury as to the movements of the insured 
on the evening of his death, and as to the condition 
of his body and clothes when be was found dead, at a 
late hour of the night, upon the floor of his office. 
While it was not to be presumed, as a matter of law, 
that the deceased took his own life, or that he was 
murdered, the jury were at liberty to draw such in- 
ferences in respect to the cause of death as under the 
settled rules of evidence the facts and circumstances 
justified. (2) We are however of opinion that the in- 
structions to the jury were radically wrong in one par- 
ticular. The policy expressly provides that no claim 
shall be made under it where the death of the in- 
sured was caused by ‘intentional injuries inflicted by 
the insured or any other person.” If he was mur- 
dered, then his death was caused by intentional inju- 





ries inflicted by another person. Nevertheless the 
instructions to the jury were so worded as to convey 
the idea that if the insured was murdered, the plain- 
tiff was entitled to recover; in other words, even if 
death was caused wholly by intentional injuries in- 
flicted upon the insured by another person, the means 
used were ‘“‘ accidental ’’ as to him, and therefore the 
company was liable. This was error. Upon the whole 
case the court is of opinion that by the terms of the 
coutract, the burden of proof was upon the plaintiff, 
under the limitations we have stated, to show, from 
all the evidence, that the death of the insured was 
caused by external violence and accidental means; 
also that no valid claim can be made under the policy 
if the insured, either intentionally or when insane, in- 
flicted upon himself the injuries which caused his 
death, or if his death was caused by intentional in- 
juries inflicted upon him by some other person. 
May 14, 1888. Travellers’ Jus. Co. v. McConkey. Opin- 
ion by Harlan, J. 

MARRIAGE — CONVEYANCE OF WIFE'S SEPARATE ES- 
TATE — ACKNOWLEDGMENT. — Under the Ohio and 
Virginia statutes a deed by husband and wife, made 
in either State, conveying the wife’s land, is inopera- 
tive to pass her title, unless the husband, she having 
duly acknowledged the deed, has, in her life-time, and 
by an acknowledgment in the form prescribed by law, 
signified his consent to such conveyance. His ac- 
knowledgment made after her death is of no effect. 
Until the husband acknowledged it, and thereby, in 
the only way prescribed by statute, gave his assent to 
her conveying away her interest, the deed was inef- 
fectual for any purpose. While it may not have been 
necessary that they should acknowledge the deed at 
the same time or upon the same occasion, or before 
the same officer, the statute of Virginia, upon any fair 
interpretation of its words, and having regard to the 
policy which induced its enactment, must be held to 
have required that the acknowledgment of the hus- 
band should occur in the life-time of the wife, while 
she was capable of asking his consent to the convey- 
ance of her lauds. But that assent was of no avail 
after the death of the wife, before the husband had, 
by acknowledgment of the deed, signified his willing- 
ness to have her convey to Jones, under whom the de- 
fendant claims title. In Ludlow v. O’Neil, 29 Ohio 
St. 181, it was held, using the language of the syllabus, 
that ‘‘ under the statute of February 22, 1831, it is not 
indispensable to the validity of a deed executed by 
husband and wife that they should acknowledge it be- 
fore the same officer, or at the same time and place, or 
that their acknowledgment should be certified by a 
single certificate.” Yet ‘the acknowledgment of the 
wife is not binding upon her until the deed is executed 
and acknowledged by the husband.” “The husband,” 
the court said, ‘‘can render the wife every needed 
protection by himself refusing to sign and acknowl- 
edge the deed. If she acknowledged it before the hus- 
band, it is presented to him with the wife’s signature 
and acknowledgment, and he has only to refuse to ac- 
knowledge.” Weare of opinion that equally under 
the Ohio and Virginia statutes a deed by the husband 
and wife conveying the latter’s land is inoperative to 
pass her title unless the husband, she having duly ac- 
knowledged the deed, should, in her life-time, and by 
an acknowledgment in the form prescribed by law, 
signify his assent to such conveyance. May 14, 1888. 
Sewall v. Haymaker. Opinion by Miller, J. 

—_—______— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 
INSURANCE—FIRE—PROPERTY COVERED BY POLICY. 
—In an action on a policy on a planing-mill and addi- 
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tion, andon machinery therein, it appeared that a 
shaft from the engine-room furnishing the motive 
power to the mill, and a box or spout carrying the 
shavings from the mill to the engine-house, were the 
only connections between the two buildings. There 
was a road-way between them, and no evidence of any 
other addition. Held, that the policy included the 
engine-room and engine. A ‘‘ mill” is defined to be 
**(1) An engine or machine for grinding or comminu- 
ting any substance; * * * usually having a word 
prefixed, denoting the particular object to which it is 
applied. * * * (2) The building with its machinery 
where grinding or some process of manufacturing is 
carried on.’’ Webster. ‘‘The original purpose of 
mills was to comminute grain for feed, but the word 
mill is now extended to engines or machines moved 
by water, wind or steam, for carryingon many other 
operations.” Imperial. Here it conclusively appears 
that the engine in the engine.room was the only mo- 
tive power for propelling any of the machinery in 
either of the buildings. The engine was used for no 
other purpose. It was therefore an essential part of 
the mill. Without it there would have been no com- 
plete mill. The insurance was upon the “ planing- 
mill building and addition,’ and upon the ‘*ma- 
chinery, including shafting, gearing, belting, saws, 
tools, force-pump and hose therein.’’ It is claimed 
that the engine-room cannot be construed to mean an 
“addition ” to the * planing-mill building,” because it 
does not join directly upon the same; but as we have 
seen, they were both essential to the completion of 
the mill. The motive power was by means of pulleys, 
belts and shafts transmitted from the engine in the 
engiue-room to the machinery in the main building. 
And the waste shavings, etc., were conveyed from the 
latter building to the engine-room to generate heat to 
propel the engine. Thus the two buildings were not 
ouly connected, but the machinery in each was inse- 
parable, while the whole continued to be a planing- 
mill. The words “ planing-mill building ’’ would seem 
to be broad enough to include the engine-room. The 
words of the policy, ‘* planing-mill building and addi- 
tion,” cannot be of less significance. Especially is this 
so in the absence of any proof of any other addition. 
True Mr. Roe did not prove there was no other addi- 
tion; but he did prove this one, and thereby estab- 
lished, prima facie, that the subject-matter answered 
the designation in the policy. The buildings were not 
only connected as stated, but were both in the same 
curtilage constructed for and devoted to the same gen- 
eral yurpose and none other. The fact that the pre- 
mium paid was 6 per cent for one year, is a circum- 
stance in favor of this view rather than against it. 
Stress is laid upon the fact that the engine, which was 
the principal machine, was not specifically mentioned 
in the policy. But weare inclined to think that it 
was covered by the word “ machinery,’’ and that the 
other things were specifically enumerated for fear 
that they might not otherwise be included. Wis. Sup. 
Ct., Feb. 28, 1888. Home Mut. Ins. Co. of California 
v. Roe. Opinion by Cassoday, J. 


—_—_.—__. 


EXTRACTS FROM SHEPARD’S MEMOIR OF 
MARTIN VAN BUREN. 

\ ILLIAMS, although his very name is nowadays 

hardly known, we cannot doubt from the uni- 
versal testimony of contemporaries, had extraordinary 
forensic talents. He was a Federalist; and the most 
decisive proof of Van Buren’s rapid professional 
growth was his promotion to be Williams’s chief com- 
petitor and adversary. Van Buren’s extraordinary 
application and iutellectual clearness soon established 
him as the better and the more successful lawyer, 








though not the more powerful advocate. Williams at 
last said to his rival, ‘‘I get all the verdicts, and you 
get all the judgments.’’ A famous pupil of Van Buren 
both in law and in politics, Benjamin F. Butler, after- 
wards attorney-general in his cabinet, finely contrasted 
them from his own recollection of their conflicts 
when he was a law student. ‘‘ Never,’’ he said, ‘‘ were 
two men more dissimilar. Both were eloquent; but 
the eloquence of Williams was declamatory and ex- 
citing, that of Van Buren insinuating and delightful. 
Williams had the livelier imagination, Van Buren the 
sounder judgment. The former presented the strong 
points of his case in bolder relief, invested them in a 
more brilliant coloring, indulged a more unlicensed 
and magnificent invective, and gave more life and 
variety to his arguments by his peculiar wit and in- 
imitable humor. But Van Buren was his superior in 
analyzing, arranging and combining the insulated ma- 
terials, in comparing and weighing testimony, in un- 
raveling the web of intricate affairs, in eviscerating 
the truth from the mass of diversified and conflicting 
evidence, in softening the heart and moulding it to 
his purpose, and in working into the jndgments of his 
hearers the conclusions of his own perspicuous and 
persuasive reasonings.”’ Most of this is applicable to 
Van Buren’s career on the wider field of politics; and 
much here said of his early adversary on the tobacco- 
stained floors of country court-houses might have 
been as truly said of a later adversary of his, the 
splendid leader who, rather than Harrison, ought to 
have been victor over Van Buren in 1840, and over 
whom Van Buren rather than Polk ought to have 
been victor in 1844, 

The law reports give illustrations of Van Buren’s 
precision, his clear and forcible common-sense, and 
his aptitude for that learning of the law in which the 
great counsel of the time excelled. In 1813, soon after 
his service began as State senator, he delivered an 
opinion in a case of “ escape;’’ and in very courteous 
words exhibited a bit of his dislike for Kent, then 
chief justice of the Supreme Court, whose judgment 
he helped to reverse, as wellas his antipathy to im- 
prisonment for debt, which he afterward helped to 
abolish. It was a petty suit against the sureties upon 
the bond given by a debtor. Under a relaxation of 
the imprisonment for debt recently permitted, the 
debtor was, on giving the bond, reieased from jail, 
but upon the condition that he should keep within 
the ‘‘jail liberties,’””’ which in the country counties 
was a prescribed area around the jail. His bond was 
to be forfeit if he passed the ‘‘liberties.’’ While the 
debtor was driving a cow to or from pasture, the lat- 
ter contemptuously deviated “ four, six or ten feet”’ 
from the liberties. The driver, yielding to inevitable 
bucolic impulse and forgetting his bond, leaped over 
the imaginary line to bring back the cow. He was 
without the liberties but a moment, and afterward 
duly kept within them. But the creditor was watch- 
ful, and for the technical *‘ escape” sued the sureties. 
Although the debtor was within the limits when suit 
was brought, the lower court refused to pardon the 
debtor’s technical and unintentional fault. At com- 
mon law the creditor was entitled to satisfaction of 
the debtor’s body; and the milder statute establish- 
ing jail liberties was, the court said, to be strictly 
construed against the debtor; it was not enough that 
the creditor had the debtor’s body when he called for 
it. The Supreme Court, headed by Kent, affirmed 
this curiously harsh decision. In the Court of Errors 
Van Buren joined Chancellor Lansing in reversing 
the rule upon an elaborate review of the law, which 
to this day is important authority, and which could 
not have been more carefully done had something 
greater seemed at stake than a bovine vagary and a 
few dollars. The young lawyer, wearing for a time 
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the judicial robes, now sat ina review, by no means 
unpleasant, of the utterances of magistrates before 
whom he had until then stood in considerable awe; 
and seized the opportunity, doubtless with a keen per- 
ception of the drift of popular sentiment on matters 
of personal liberty, to eularge the mild policy of the 
later law. When it was urged that if the law were 
not technically administered, imprisoned debtors 
would of a Sunday wander beyond the “limits,” se- 
ourely able to return before Monday, when the cred- 
itor could sue—Van Buren, with a contemptuous 
fling at the Supreme Court, confessed in Johnsonian 
sentences his lenient temper toward these ‘stolen 
pleasures —his willingness that debtors should snatch 
the “few moments of liberty, which although soured 
by constant perturbation and alarm, are notwith- 
standing deemed fit subjects for judicial animadver- 
sion."’ His rhetoric was rather agreeably florid when 
he declared the law establishing ‘ jail liberties ’’ to be 
a concession for humane purposes made by the inflex- 
ible spirit which authorized imprisonment for debt. 
He strongly intimated his sympathy to be with “the 
exertions of men of intelligence, reflection and philan- 
thropy to mitigate its rigor; of men who viewed it as 
a practice fundamentally wrong,a practice which 
forces their fellow-creatures from society, from their 
friends, and their agonized families into the dreary 
walls of a prison; which compels them to leave all 
those fascinating endearments to become an inmate 
with vermin;”’ and all this, not for crime or frauds, 
“but for the misfortune of being poor, of being un- 
able to satisfy the all-digesting stomach of some 
ravenous creditor.’’ The practice was one ‘‘con- 
founding virtue and vice, and destroying the distine- 
tion between guilt and innocence which should un- 
ceasingly be cherished in every well-regulated govern- 
ment.’’ Democrats rejoiced over this passage when 
Van Buren was a candidate for the presidency. Rich- 
ard M. Johnson, then his associate upon the Demo- 
cratic ticket, had successfully led an agitation for the 
abolition of such imprisonment upon judgments ren- 
dered in the Federal courts. 

In 1830, while secretary of state at Washington, he 
is said to have appeared before the Federal Supreme 
Court in the great litigation between Astor and Sail- 
ors’ Snug Harbor, in which he had been counsel be- 
low; but no record is preserved of his argument 
there. His last well-known argument was before the 
Court of Errors at Albany in Varick v. Jackson, a 
branch of the famous Medcef Eden litigation. This 
long and highly technical battle was lighted up by the 
fame and com petitions of the counsel. It arose upon 
the question whether a will of Eden which gave a 
landed estate to his sun Joseph, but if Joseph died 
without children, then to his surviving brother, Med- 
cef Eden the younger, created for Joseph the old law- 
yers’ delight of an * estate tail.” If it were an “ estate 
tail,’ then the law of 1782, which, in the general ten- 
dency of American legislation after the Revolution, 
was directed against the entailing of property, would 
have made the first brother, Joseph, the absolute 
owner, and have defeated the later claim of Medcef. 
For Joseph had failed while in possession of the prop- 
erty. His creditors, accepting the opinion of Alex- 
ander Hamilton, then the head of the bar, insisted 
that he had been the absolute owner, that the provis- 
ion for hia brother Medcef’s accession to the property 
was nugatory as an attempt to entail the estate; and 
upon this view the creditors sold the lands, which by 
the rapid growth of the city soon became of large 
value. Hamilton’s opinion for years daunted the 
younger Medcef and his children from asserting the 
right which it was morally plain his father had in- 
tended for him. Aaron Burr, not less Hamilton’s ri- 





val at the bar than in the politics of New York, gave 
a contrary opinion; but after killing Hamilton in 1804 
and yielding up the vice-presidency in 1805, his bril- 
liant professional gifts were exiled from New York. 
On his return in 1812 from years of conspiracy, adven- 
ture and romance, he took up the discredited Medcef 
Eden claim; and in the judicial test of the question 
he, and not Hamilton, proved to have been correct. 
The struggle went on in a number of suits; and when 
in 1823 the question was to be finally settled in the 
court of last resort, Burr, fearing, as he himself. inti- 
mated to the court, lest the profound suspicion under 
which he rested might obscure and break the force of 
his legal arguments, or conscious that his past twenty 
years had dimmed his faculties, called to his aid Van 
Buren, then United States senator and a chief of the 
profession. As Van Buren and Burr attended to- 
gether before the Court of Errors, they doubtless re- 
called their meetings in Van WNess’s office twenty 
years before, when Burr, still a splendid though 
clouded figure in American life, hoped, by Federalist 
votes added to the Republican secession which he led, 
to reach the governorship and recover his prestige; 
those days in which the unknown but promising 
young countryman had interested a vice president and 
enjoyed the latter’s skillful and not always insincere 
flattery. The firm and orderly procedure of Van 
Buren’s life was now well contrasted with the dis- 
credited and profligate ability of the returned wan- 
derer. Against this earlier but long deposed, and 
against this Jater and regnant chief in the Republican 
politics of New York, were ranged in these cases 
David B. Ogden, the famous lawyer of the Federalist 
ranks, Samuel A. Talcott and Samuel Jones. In Van 
Buren’s long, masterly and successful argument there 
was again an edge to the zeal with which he attacked 
the opinion of Kent, the Federalist chancellor, who 
asked the Court of Errors to overrule its earlier decis- 
ions, and the chancellor’s own decision as well, and 
defeat the intention of the elder Medcef Eden. 

Great lawyers were then fond of illustrations from 
polite literature; they loved to set off their speeches 
with quotations from the classics, and to give their 
style finish and ornament not practicable to the pre- 
cise, prompt methods which their successors learn in 
the driving routine of modern American cities. Van 
Buren did not however become a great orator at the 
bar. His admirer, Butler, upon returning to partner- 
ship with him in 1820, wrote indeed to an intimate 
friend, Jesse Hoyt (destined afterward to bring grief 
and scandal upon both the partners), that if he were 
Van Buren he “‘ would let politics alone,’’ and become, 
as Van Buren. might, the ‘‘ Erskine of the State.” 
But though his success, had he continued in the pro- 
fession, would doubtless have been of the very first 
order, his oratory would never have reached the warm 
and virile splendor of Erskine or the weighty magnifi- 
cence of Webster. Van Buren’s work as a lawyer 
brought him however something besides wealth and 
the education and refinement of books, and some- 
thing which neither Erskine nor Webster gained. 
The profession afforded him an admirable discipline in 
the conduct of affairs; and affairs, in the law as out of 
it, are largely decided by human nature and its vary- 
ing peculiarities. The preparation of details; the 
keen and far-sighted arrangement of the best, because 
the most practicable, plan; the refusal to fire off am- 
munition for the popular applause to be roused by its 
noise and flame; the clear, steady bearing in mind of 
the end to be accomplished, rather than the prolonged 
enjoyment or systematic working out of intermediate 
processes beyond a utilitarian necessity—all these ele- 
ments Van Buren mastered in a signal degree, and 
made invaluable in legal practice. 
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CURRENT TOPICS. 


apn is upon the legal profession. Among 
us this season is generally felt to be the un- 
happy time when we are driven to forego grubbing 
for money for a few weeks in order to save doctors’ 
bills later in the year. It is not a time of unalloyed 
pleasure, but it is a measure of precaution. The 
test of a true vacation is the ability of the sufferer 
to lie down at full length in the day time. At all 
other seasons the busy lawyer is always on end, 
either sitting or standing. Therefore to attain the 
healthiest results of vacation the discreet lawyer 
will seek recreation based on recumbency. If he is 
a wise man he will swing in a hammock, or lie 
under a tree, or best of all, lie on the fo’cas’le of a 
bounding yacht. None but idiots take pedestrian 
tours and break themselves down with much and 
weary walking. With due deference to certain 
great judges, we do not approve of sitting on 
slivery boards and watching base-ball games till we 
ashe. Nor of sitting starched-up at whist tables 
all the summer evenings. Nor of riding on horse 
back and being laid low by wires. The law itself 
needs to be laid down. Depend upon it, recum- 
bency is the true thing. Otherwise, how is it that 
the weary lawyer continually yearns to get his feet 
on a level with his knees, or still better, with his 
head? You never see bad men lying down. They 
are always roaming uneasily about, or standing at 
the street corners. The best thoughts come in 
recumbency; the most capital ideas are born when 
the spinal column is laid horizontal. Michael An- 
gelo did his greatest frescoes lying on his back. 
Was not Newton lying under the tree when he ob- 
served the fall of the apple? So was Cowper's 
Atheist when the acorn fell on his eye. (Nothing 
less than a pumpkin however would convert Bob 
Ingersoll.) Laziness is what we should cultivate 
the feeling that we don’t care whether school keeps 
or not, we are going a-fishing. And we always 
catch the most fish when we are most nearly lying 
down. Izaak Walton would never have written 
“The Compleat Angler” if he had been a peri- 
patetic angler. He lay still, and his sweet thoughts 
and the fish came to him without his perspiring or 
muddying his feet. This line of reflection was 
borne in upon us as we swung in a hammock or 
otherwise lounged ut Roslyn, the favorite retreat of 
an unsuccessful lawyer, driven from the profession 
by his lamentable inability to draw a proper dec- 
laration in an action for libel. (See Bloss v. Tobey, 
2 Pick. 320.) The record shows that he desecrated 
vacation by furnishing the court therein with a 
written argument. But in vain. So he took to 
writing verses, having had a little previous success 
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in that way in ‘* Thanatopsis,” and solaced himself 
as well as he could with such perishable trifles as 
‘The Ages,” ‘‘Lines to a Waterfowl,” ‘‘ Robert of 
Linoln,” a translation of the Odyssey, etc., most of 
the ideas coming to him, no doubt at that very 
cottage where we have been loafing, and always, 
we have no doubt, while in a recumbent attitude. 
He laid himself out, so to speak, in poetry, He 
probably sat up when he wrote them out, just as 
we are sitting now while writing these trivial 
words, but the ideas came, as such ideas always 
must, when he was prone. Of course his editorials 
were composed in a sitting posture. On those he 
incubated. But the world’s best thoughts have 
not come from incubation, but from horizontal 
inspiration, So let the worn lawyer lie down for 
two or three weeks with his thoughts and a few 
good novels —none of the pot-boilers of the new, 
superficial, and ephemeral school, but the great 
creators of fiction who may be reread forever, such 
as Fielding, Scott, Dickens, Thackeray, Eliot, 
Ilawthorne, Kingsley’s ‘‘ Hypatia,” Blackmore’s 
‘*Lorna Doone.” Above all, eschew all newspa- 
pers, especially in the presidential canvass. If the 
patient is wakeful, we should prescribe a few pages 
of the Rev. E. P. Roe or Mr. Anthony Trollope. 
So let him lie in sight of the ocean, if not on it, 
leaving word, like Choate on his death-bed, to be 
awakened if a square-rigged vessel goes by. 
No din of the city’s heartless trade, 
No stare of the cruel street, 


No duns nor disease to make him afraid, 
Where cringing and selfishness meet. 


Within his broad window-ledge let him lie, 
Let him dream till the daylight fails; 
Let the busy, ambitious world go by, 
Go by with the shining sails. 


There have been some recent quotations in these 
columns from remarks made by Mr. Justice Keke- 
wich on text-books as authority in courts. In the 
July number of the Law Quarterly Review is a com- 
munication from Boston on this subject, stating 
that on a recent argument in the Massachusetts 
Supreme Court, of which Judge Holmes is a mem- 
ber, counsel cited his work on the Common Law as 
an authority, and that in writing the opinion of 
the court Judge Holmes allowed himself to agree 
with that eminent authority. Now we must pro- 
test that counsel's course was extremely indelicate, 
not to say impudent. It looked like a challenge to 
the learned judge to hold differently if he dared. 
Judge William F. Allen was very severely blamed 
for quoting in his opinion in the great Tweed case 
in our Court of Appeals, on the subject of cumula- 
tive sentences, from a former brief of Mr. O'Connor, 
the counsel in that case, to substantiate the judge’s 
decision against the counsel’s own argument. It 
proved a most effectual seething of the kid in its 
mother’s milk. There never was a more utter rout- 
ing of eminent counsel on a point of precedent and 
historical research, and that was what made the 
eminent counsel and his admirers so angry. It 
would have been hard indeed on the eminent Judge 
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Holmes to be forced to disagree with Mr. Holmes, 
the learned commentator, and it must have been a 
strain on his modesty to be compelled to write an 
opinion agreeing with him. It was scarcely fair in 
his brethren to assign that duty to him, and he 
might reasonably have declined it. But he is not 
the man to shirk an unpleasant duty, and undoubt- 
edly no other man in this country is more likely to 
be right on a point of ancient common law. The 
editor of the Review says, in brackets, ‘‘ the relative 
weight of text-books, as compared with decisions, 
is no doubt much greater in the United States than 
here.”” This is probably because our text-books are 
so much better than theirs. 


A group of cases worthy of remark by Gibson’s 
Law Notes reaches us in the last batch of exchanges, 
In Delaware, etc., R. Co. v. Cadow, it was held neg- 
ligent for a cripple with a stiff leg to depart from a 
path which he knows to be safe, and take one 
which he does not know, to reach the same point 
across a street. Weshould suppose it would bea 
fair question of fact. Vermont is a great State for 
dog suits. In Worthen v. Love it is held that proof 
that a dog, whose owner knew he was vicious, had 
previously broken his chain and bitten a child, was 
competent to show that the defendant did not keep 
him securely fastened. In /7uss v. Marshall (Penn.) 
it was held that a witness was not competent to 
testify as to the purity of whisky simply by reason 
of having been an attorney at law for forty years 
and studied chemistry to some extent. In John- 
son v. Commonwealth (Penn.) it was held that an 
effigy, bearing the words ‘‘ by George, the old liar,” 
hung on a tree in front of the complainant’s place 
of business, and understood to represent him, was a 
criminal libel. 


The eleventh annual meeting of the American 
Bar Association will be held at Saratoga Springs on 
Wednesday, Thursday and Friday, August 15, 16 
and 17, 1888. The sessions will be held at 10 
o’clock A. M. and 8 Pp. M. on Wednesday and Thurs- 
day, and at 10 o'clock a. M. on Friday, at Putnam’s 
Music Hall, at the corner of Broadway and Phila 
street, nearly opposite the United States Hotel. 
Wednesday morning.— The president’s address, by 
George G. Wright, of Iowa; nomination and elec- 
tion of members; election of the general council; 
reports of the secretary and treasurer; report of the 
executive committee. Wednesday evening. —-A 
paper by J. Randolph Tucker, of Virginia, on 
“ Congressional Power over Inter-State Commerce ; ” 
a paper by J. M. Woolworth, of Nebraska, on 
‘* Jurisprudence considered as a branch of the So- 
cial Science; ” discussion upon the subjects of the 
papers read. Thursday morning.— The annual ad- 
dress, by George Hoadly, of New York; discussion 
and action on the report of the committee on com- 
mercial law made last year, on the subject of the 
adoption by Congress of laws about commercial 
paper and on other subjects (see report of 1887, 








pages 79 and 332); reports of standing committees 
(see list of subjects referred in report of 1887, page 
438); report of special committee ‘‘on the Expres- 
sion of Legislative Intention in Public Statutes,” 
Johnson T. Platt, chairman. Thursday evening.— 
The following unfinished business from last year: 
Discussion and action upon the report of the com- 
mittee on judicial administration and remedial pro- 
cedure, on the subject of uniformity of pleading 
and practice in United States courts (see report of 
1887, pages 52 and 317); discussion and action 
upon the report of the committee on jurisprudence 
and law reform, on the subject of a Federal code of 
procedure (see report of 1887, pages 52 and 317); 
discussion on the subject of the paper read this 
evening. Friday morning.— Nomination of offi- 
cers; unfinished business; miscellaneous business; 
election of officers. The annual dinner will be 
given at the Grand Union Hotel at 8.30 o’clock on 
Friday evening. 


The State Library will be closed to the public 
from the 5th to the 20th of August, inclusive, for 
the purpose of cleaning. 


——+—_—— 


NOTES OF CASES. 


N Ileuston v. Simpson, Indiana Supreme Court, 
May 29, 1888, it was held that even ina will 
case, under a statute which forbids physicians to 
testify as to matter communicated to them as such 
by patients in the course of their professional du- 
ties, a physician is not a competent witness to prove 
the mental and physical condition of his patient, 
whether his knowledge thereof was derived from 
words of the patient, his own observation, or his 
professional examination. The court said: ‘‘In 
Association v. Beck, 77 Ind. 203, the court quoted 
with approval from the case of Edington v. Insur- 
ance Co., 5 Hun, 1, this language: ‘The secrets of 
the sick-chamber cannot be revealed because the 
patient was too sick to talk, or was temporarily de- 
prived of his faculties by delerium or fever, or any 
other disease, or because the physician asked no 
questions. The statute seals the lips of the physi- 
cian against divulging in a court of justice the in- 
telligence which he acquired in the necessary dis- 
charge of his professional duty.’ The last sentence 
in the extract we have made from Edington v. In- 
surance Oo., supra, correctly declares the law. If 
the knowledge is acquired in the chamber of the 
patient, and in the discharge of professional duty, 
the physician can make no disclosure. This is 
true whether the knowledge is communicated by 
the words of the patient, or is gained by observa- 
tion, or is the result of a professional examination. 
The law forbids the physician from disclosing what 
he learns in the sick-room, no matter by what 
methods he acquires his knowledge. Association v. 
Beck, supra ; Association v. Riddle, 91 Ind. 84; In- 
surance Co. v. Wiler, 100 id. 92; Turnpike Co v. An- 
drews, 102 id. 188; Williams v. Johnson, 112 id. 273; 
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Rap. Wit., § 272. The rule we have stated is a 


eneral one, for the statute makes no exceptions. 
It is a rule that may be invoked by the representa- 
tives of the deceased patient. It must therefore 
apply to this case, unless the court legislates, and 
by legislation creates an exception. That we can- 
not do. The case before us is within the rule, and 
must be decided as the rule requires. The question 
came before the court in Renihan v. Dennin, 103 
N. Y. 573; S. C., 57 Am. Rep. 770, as it comes be- 
fore us, in an action to set aside a will, and it was 
held, all judges concurring, that the testimony was 
incompetent.” See Groll v. Tower, 85 Mo. 249; 
§. C., 55 Am. Rep. 358. 


In Wolverton v. Davis, Virginia Supreme Court 
of Appeals, May 24, 1888, it was held that a prom- 
ise by one of the sureties on an official bond to in- 
demnify a co-surety, who became such at the re- 
quest of the promisor, comes within the provision 
of the statute of frauds which requires a promise to 
answer for the debt, etc., of another to be in writ- 
ing. The court said: ‘‘A more difficult question 
for judicial decision, if the mere weight of author- 
ity be looked at, can scarcely be imagined; for in 
England, even at this day, and notwithstanding the 
decision of Vice-Chancellor Malins in Wildes v. 
Dudlow, 23 W. Rep. 435, the authorities cannot be 
reconciled, and in America the authorities would 
seem to be about evenly balanced, there being the 
decision of ‘eight States (see 3 South. Law Rev. 
444) at one end of the scale to weigh against eight 
at the other.” And see also on this subject Throop 
Verb. Agr. 459 ef seg., where all the cases are re- 
viewed. It is believed however that no matter 
what may be the law, where the promisor is also a 
surety —a point to be presently discussed — the 
result of the authorities as a whole is as stated by 
the learned editor of Smith’s Leading Cases in his 
notes to Birkmyr v. Darnell, volume 1, page 326, 
that a promise by a stranger to the debt to indem- 
nify a surety is prima facie within the statute, be- 
cause the principal is bound by an implicd obliga- 
tion to do that which the promisor agrees to do ex- 
pressly, and the promise is therefore really to an- 
swer for default of the principal. 1 Smith Lead. 
Cas, (8th Am. ed.), pt. 1, 538; Green v. Cressiell, 
10 Ad. & E. 453; Cripps v. Hartnoll, 31 L. J., Q. B., 
150; Kingsley v. Baleome, 4 Barb. 131; Baker v. 
Dillman, 12 Abb. Pr. 313; Easter v. White, 12 Ohio 
St. 219; Kelsey v. Hibbs, 13 id. 340; Brown v. Adams, 
1 Stew. 51; Brush v. Carpenter, 6 Ind. 78; Draug- 
han v. Bunting, 9 Tred. 10; Simpson v. Nanee, 1 
Speer, 4; Bissig v. Britton, 59 Mo. 204. And cer- 
tainly, apon the reason of the thing, this must be 
so, for not only does such a case fall within the 
mischief intended to be remedied by the statute, 
but it is within the words also, The promise, in 
substance and effect, is this: ‘If you will become 
bound as surety for this sheriff, I will save you 
harmless from the consequences of your suretyship.’ 
And to use the vigorous language of Lord Denman 


in Green v. Cresswell, supra, ‘if there had been no 








decisions on the subject it would appear impossible 
to make a reasonable doubt that this is answering 
for the default of another.’ But it is said by some 
of the text writers, and such is the position taken 
by the defendant in error in this case, that when- 
ever the promisor is a surety also, and therefore an- 
swerable for the default of the principal independ- 
ently of his promise, the law is otherwise; and that 
any engagement which he may make that it shall 
be paid, or that the surety shall not be compelled 
to pay it, must be regarded as contracted on his 
own behalf, and not for the default of the principal. 
But we do not think that there is any real founda- 
tion for any such distinction, and certainly none 
such is sanctioned by the leading cases of Thomas 
v. Cook, 8 Barn. & ©, 728, and Green v. Cresswell, 10 
Ad. & E. 453; although in the last mentioned case 
it was brought to the attention of the court by 
counsel in the course of the argument that in 
Thomas v. Cook the defendant was liable upon the 
bond, independently of the promise upon which he 
was sued. The fact is, that while in the large ma- 
jority of the cases where the promisor was also a 
surety, the promise has been held not to be within 
the statute, that circumstance does not appear to 
have been relied upon as the ground of decision. 
The true question to be determined in every such 
case is, as announced by the Supreme Court of 
Missouri in Bissig v. Britton, supra, whether the 
promise amounts to an original undertaking and is 
supported by a direct consideration, or is collateral 
in its character and depends upon some act to be 
admitted or performed by some third person. 
Draughan v. Bunting, 9 Tred. 10; 1 Wms. Saund. 
211c. Applying this test to the case in hand, it 
seems to us clear that the promise of indemnity 
made by the defendant is within the statute and 
not capable of enforcement.’”?” Compare May v. Wil- 
liams, 61 Miss. 125; 8. C., 48 Am. Rep. 80. See 
Dow v. Swett, 134 Mass. 140; 8. C., 45 Am. Rep. 
410; Anderson v. Spence, 72 Ind. 315; 8. C., 87 Am. 
Rep. 162; Bissig v. Britton, 59 Mo. 204; 8. C., 21 
Am. Rep. 379; Nugent v. Wolfe, 111 Penn. St. 471; 
S. C., 56 Am. Rep. 291. In this State the law is 
settled contrary to the principal case, in Barry v. 
Bancour, 12 N. Y. 463. 


In Pfeferle v. Lyon County, Kansas Supreme 
Court, June 9, 1888, it was held that a county is 
not liable to the inmates of its county jail for neg- 
ligently permitting such jail to become and remain 
in such a bad condition that the inmates become 
sick. The court said: ‘‘The plaintiff claims that a 
county is liable in such a case, and cites the follow- 
ing cases as authority therefor: Bigelow v. Inhabi- 
tants of Randolph, 14 Gray, 541; Aldrich v. Tripp, 
11 R. I. 141; 8. C., 23 Am, Rep. 434; Moulton v. 
Inhabitants of Scarborough, 71 Me. 267; 8. C., 36 
Am. Rep. 308; Hannon v. County of St. Louis, 62 
Mo. 313. We do not think that any of these cases 
go to the extent that is claimed for them by the 
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plaintiff; but even if they did we would hardly fol- 
low them, for the overwhelming current of author- 
ity would still be against any such doctrine. Of 
course where the statutes provide that a county 
shall be liable, it will be liable; and also for the 
purposes of this case we shall assume that when- 
ever a county is authorized to engage in business of 
any kind similar to that which may be carried on 
by private individuals or private corporations, the 
county will be liable to the same extent and in the 
same manner as such private individuals or private 
corporations would be. But none of these cases is 
the present case. It is true that counties are, toa 
limited extent, corporations; but they are not pri- 
vate corporations, and they are not, in a strict 
sense, municipal corporations, They are usually 
denominated quasi corporations, and their principal 
functions are governmental and political, and not 
private or of a strictly corporate character. Coun- 
ties are principally mere political subdivisions of 
the State — mere instrumentalities of the State gov- 
ernment, brought into existence merely for the pur- 
pose of aiding and assisting the State in promoting 
justice, in preserving peace, quiet and good order 
in the State, and of promoting the welfare and hap- 
piness of the citizens thereof; and these objects are 
the ones which counties are designed to subserve 
when they are authorized to build, own and keep 
county jails, The objects do not partake at all of 





a private character, and they are not engaged in as 


business transactions, nor for the purpose of in- 
creasing the wealth of the county as an organiza- 
tion. No decision can be found, so far as we are 
informed, where any county has ever been held to 
be liable for any negligence in keeping or maintain- 
ing a county jail.” See Stuart v. Supervisors, 83 Ill. 
341; S. C., 25 Am. Rep. 397. 


RIGHT OF INNOCENT PURCHASER OF LAND 
TO APPARENT BUT NOT REAL FIX- 
TURES. 

I. 

ERSONAL property is frequently attached to real 
estate in such a manner as would make it a por- 
tion of the realty in the absence of any agreement to 
the contrary, and yet by agreement between the 
owner of the real property and a third person the 
chattel retains its original character. As between 
the parties to the transaction there can be no 
difficulty in determining their rights. But where the 
rights of innocent purchasers or mortgagees of the 
real property are concerned, the adjudications estab- 
lish any thing but a harmonious system. Unless how- 
ever there is some kind of notice, actual or construc- 
tive, of the arrangement, under which the personal 
property, in spite of its annexation, remains a mere 
chattel, the cases seem to agree that the innocent pur- 
chaser is protected. He has a right to assume that all 
that appears to be a portion of the real property 
which he is purchasing isin fact a part of it. Case 

Manuf. Co. v. Graves (Ohio), 13 N. E. Rep. 493; Fort- 

man v. Goepper, 14 Ohio St. 558; Brennan v. Whitaker, 

15 id. 446; Ridgeway Stove Co. v. Way (Mass.),6 N. F. 

Rep. 714; Southbridge Sav. Bk. v. Exeter Machine 

Works, 127 Mass. 542; Stillman v. Flenniken, 58 Iowa, 








450; S. C., 43 Am. Rep. 120. See also Manwaring v,. 
Jenison (Mich.), 27 N. W. Rep. 899. 

Whether the constructive notice given by the filing 
of a chattel mortgage on the property which retains 
its original character of personalty under the agree- 
ment, will suffice to defeat the claim of an otherwise 
innocent purchaser or mortgagee, isin a hopeless state 
of confusion so far as the authorities are concerned. 
In Ohio the filing of the chattel mortgage will not pro- 
tect the mortgagee against a purchaser or incum- 
brancer of the realty without actual notice, In Case 
Manuf. Co. v. Graves, 13 N. E. Rep. 493, the Mansfield 
Machine Works furnished one Patton with motive 
power for his mill. The property furnished consisted 
of an engine and boiler with the usual attachments. 
The agreement between the parties provided that the 
title should not pass till the property had been paid 
for. After the annexation had been made, Patton 
executed a chattel mortgage upon the property to se- 
cure the purchase price, and this mortgage was duly 
filed in the proper office. Subsequently two mort- 
gages upon the real estate were executed by Patton 
and one Collins, to whom he had conveyed an undi- 
vided interest in the real property. These mortgages 
were taken for value in good faith,and without any 
other notice of the chattel mortgage than that afforded 
by the filing thereof. The court held that the real estate 
mortgages were liens on the boiler, engine, etc., prior 
to the lien of the chattel mortgage. The court, after 
referring to a prior decision in Brennan v. Whitaker, 
say: “The fact that the machine works took a chattel 
mortgage upon the engine and boiler in addition to 
the stipulation as to the title does not seem to help ite 
case. It caused the property to be annexed to the 
realty in such a manner that but for the agreement 
it would have become a part of it. The subsequent 
mortgagees of the realty had no notice of the agree- 
ment or of the chattel mortgage. And to use the lan- 
guage of White, J., in the case above cited, it then de- 
volved upon the vendor, if it ‘sought to change the 
legal character of the property and create incum- 
brances upon it, either to pursue the mode prescribed 
by law for incumbering the kind of estate to which it 
appeared to the world to belong, and for giving notice 
of such incumbrance, or otherwise take the risk of its 
loss in case it should be sold and couveyed asa part of 
the real estate to a purchaser without notice.’’’ And 
the court concluded by stating that to give effect to 
the filing of the chattel mortgage, as notice would be 
against the policy of the registration laws of the State. 

In the case of Brennan v. Whitaker, 15 Ohio St. 446, 
the same question arose under the same circumstances. 
The court said: ‘‘The right given to the plaintiffs by 
the mortgage to enter upon the premises and sever the 
property, would doubtless have been effectual as be- 
tween the parties. But the defendants were purchas- 
ers without notice of this agreement. The filing of 
chattel mortgages is made constructive notice only of 
incumbrances upon goods and chattels. The defend- 
ants purchased and took a conveyance of real estate, 
of which the property vow in question was, in law, a 
part; and in our opinion it devolved upon the plain- 
tiffs who sought to change the legal character of the 
property and create incumbrances upon it, either to 
pursue the mode prescribed by law for incumbering 
the kind of estate to which it appeared to the world to 
belong and for giving notice of such incumbrance; or 
otherwise take the risk of its Joss in case it should be 
sold and conveyed as part of the real estate to a pur- 
chaser without notice.” 

These cases seem tostand alone. An examination 
of the decisions which appear to hold the same, are all 
cases in which the question of the effect of the filing 
of a chattel mortgage as constructive notice was not 
jnvolved. Reference will be made to them hereafter. 
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Holding that such filing is equivalent to actual notice 
are Sword v. Low (Ul.), 13 N. E. Rep. 826; Ford v. 
Cobb, 20 N. Y. 344; Eaves v. Estes, 10 Kans. 314; Low- 
den v. Craig, 26 Iowa, 162; Godard v. Gould, 14 Barb. 
662. See Crippen v. Morrison, 13 Mich. 23; Sheldon v. 
Edwards, 35 N. Y. 279. 

In Sword v. Low an engine and boiler were so at- 
tached to the realty that but for the understanding to 
the contrary, they would have constituted a part of it. 
A chattel mortgage was executed upon the property 
to secure the purchase price, and this mortgage was 
duly filed. Sword, the subsequent purchaser of the 
land to which the property had been attached, 
claimed the property attached as part of the realty on 
the ground that he was a bona fide purchaser without 
notice, and had a right to assume that every thing 
which seemed to be a part of the real estate was in 
fact a part thereof, and that the filing of the chattel 
mortgage was no notice to him at all. The court sus- 
tained the lien of the chattel mortgage as against the 
purchaser, saying: “ The courts are not harmonious 
in their holdings in respect to whether the rule that 
the parties may retain the personal character of chat- 
tels annexed to the realty by express agreement, 
would obtain as against a subsequent grantee or in- 
cumbrancer of the freehold to which the chattels are 
affixed without notice of such agreement of the par- 
ties. Without further examination of the authori- 
ties, it will be seen, from what has been already said, 
that many cases, and as said by Mr. Tyler in his work 
on Fixtures, the majority of the cases, perhaps do not 
regard the want of such notice as controlling in cases 
of this sort. The later authorities have relaxed the 
rule, and have done so in consideration of the public 
convenience aud in the interest of trade and com- 
merce. And while it may be objected that under this 
ruling the examination of the title to realty will neces- 
sarily involve the examination of the chattel mort- 
gage record to determine whether articles, apparently 
attached to the soil as permanent fixtures, are subject 
to liens as personalty, we can see no hardship in hold- 
ing that as to articles which necessarily retain their 
individual characteristics after being annexed to the 
soil, and which may or may not be fixtures, and 
which it is apparent may be removed without mate- 
rial injury to the freehold, that the purchaser or in- 
cumbrancer of the realty is required to take notice of 
what is apparent upon the public record. It will not 
be questioned that he would be required to take notice 
of judgment liens, although not apparent upon the 
Jand record; so also of tax liens, although the same 
are not apparent upon the land record nor kept in the 
office of the recorder of deeds. Here the character of 
the property was such that before it could be put to 
use it must necessarily be placed upon and soattached 
to the land as that it might and would, if so intended, 
become a fixture. Here the parties had done every 
thing in their power by a compliance with the statutes 
of the State to preserve the lien. If the lien may not 
thus be preserved, no one could buy on time property 
which may become a fixture and secure the purchase 
money by a chattel mortgage thereon, for so soon as 
it is put into use the lien of the mortgage would be ex- 
tinguished. We are of opinion in this case that the 
chattel character of the property was preserved, and 
that by virtue of the real estate mortgage of Septem- 
ber 8, 1881, no lien was created upon the engine and 
boiler in question as against the chattel mortgage 
thereon.’”’ 

The case of Lowden v. Craig goes to the same extent 
8o far as the language of the court is concerned, but 
the person against whom the filing of the chattel 
mortgage was held good was not a purchaser without 
notice, but had obtained a mechanics’ lien on the 
property without actual notice of the chattel mort- 








gage. Whether such anincumbrancercould be held to 
occupy the same position as bona fide purchaser for 
value, in case he furnished the materials and per- 
formed the work, relying on the belief induced by the 
annexation of the chattel to the land, that it was a 
part of the land, was not decided. The court, speak- 
ing of the filing of the chattel mortgage, said that 
“*the notice imparted by the due and proper record of 
such an instrument, though called a constructive no- 
tice, is just as effectual for the protection of the 
rights of the parties as an actual notice by the word of 
mouth or otherwise. Any other construction of our 
registry laws would effectually nullify them.”’ 

In Eaves v. Estes the same question arose between 
the chattel mortgagee and the purchaser of the realty 
without notice, and was decided in the same way. 
The property covered by the chattel mortgage was an 
engine put into a mill and used as a motive power. It 
was so attached to the realty that it would, in the ab- 
sence of the agreement to the contrary, have been a 
fixture. The court said: ** But when we consider the 
purpose of the parties as evlnced by the mortgage to 
make the engine retain the character of a chattel re- 
gardless of its attachment tothe mill, and as the mort- 
gage violated no principle of law, wrought no injury 
to the rights of others, and was in the interest of 
trade, we have no doubt that the engine continued to 
be personal property.’”’ 

In New York we find the same rule supported by all 
the cases. In fact some of them, as we shall see, go 
further. In Ford v. Cobb salt kettles were bought and 
mortgaged by the purchaser as personalty. Itwas un- 
derstood between the parties that they were to be 
affixed to the realty in the manner in which they 
were subsequently annexed to it. The court held 
that but for the chattel mortgage the salt kettles 
would have become real property by reason of the 
manner in which they were attached to the realty. 
This chattel mortgage was duly filed, and the lien 
thereby created was held to be good as against an in- 
nocent purchaser of the realty who had no notice of 
the mortgage other than that which the filing gave 
him. The court decided that he had constructive no- 
tice of the lien and therefore of the arrangement that 
the kettles should remain personalty, saying: ‘ I con- 
clude therefore that the defendants were entitled as 
against O. W. Titus to detach the kettles from the arch 
and take them away, after default had been made in 
the payment of the purchase price, and the only 
remaining question is whether the plaintiff is in any 
better position than that which Titus occupied. The 
kettles were originally personal property. The agree- 
ment contained in the chattel mortgage preserved 
their character as personalty, which would otherwise 
have been lost by their annexation. They therefore 
continued to be personal chattels notwithstanding the 
annexation, and the plaintiffs, by filing the mortgage, 
observed all the formalities required by law to preserve 
their lien upon that kind of wroperty. The title to the 
kettles did not therefore pass by the conveyances to 
the plaintiff. Those conveyances embraced only the 
interest which the grantors had a right to dispose of, 
including any advantage which would accrue to the 
grantee by the laches of the former owners in giving 
the constructive notice which the law required to be 
given; but I do not see that any such laches occurred. 
This seems to me the true state of the case on princi- 
ple.” See Burrill v. Wilcox Lumber Co. (Mich.), 32 N. 
W. Rep. 824. 

The New York cases in fact go further and hold 
that the question of notice is not involved. If the 
thing as between the parties was a chattel, the grantee 
or mortgagee takes subject to the rights of others in 
the chattel, although it is apparently a part of the re- 
alty. Godard v. Gould, 14 Barb. 662; Mott v. Palmer, 
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1N. Y. 564. Both of these cases are cited with appar- 


ent approval by the court in Ford v. Cobb. In Godard 
v. Gould the plaintiff had sold certain machinery to be 
put up ina paper mill, reserving the title until the 
machinery should be paid for. The purchaser placed 
it in the millin such a manner that it would have 
been a part of the realty but for the agreement that 
the title should not pass. The court held that an in- 
nocent purchaser, without notice of the mill property, 
whose deed purported to convey all the machinery, 
took subject to the rights of the vendor of the ma- 
chinery, and the court sustained an action for the con- 
version of such machinery brought by such vendor 
against the purchaser of the realty, who refused to 
allow the former to take away the machinery, the 
purchase price thereof not having been paid. Tosame 
effect is Dame v. Dame, 38 N. H. 429; 8. C., 75 Am. 
Dec. 195; Russell v. Richards, 1 Fairf. 429. See Rus- 
sell v. Richards, 10 Me. 429; 11 id. 371; Lillborne v. 
Brown, 12 id. 162; Tapley v. Smith, 18 id. 12; Bewick 
v. Fletcher, 41 Mich. 625; S. C., 32 Am. Rep. 170. The 
language in Tift v. Horton, 53 N. Y. 377, is broad 
enough to lead to the same conclusion. ‘‘ Had the 
mortgagees taken their mortgage upon the lands after 
the boilers and engine had been placed thereon under 
this agreement, they would have had no right to pre- 
vent the removal of them by the plaintiffs, ou the hap- 
pening of the contingencies contemplated by it. The 
rights of a subsequent mortgagee are no greater than 
those of « subsequent grantee, and he, it is held, can- 
not claim the chattels thus annexed, and must seek 
his remedy for their removal by virtue of such an 
agreement, upon the covenants in his conveyance of 
the land.” 

Maine seems inclined to depart from the doctrine 
laid down in Russell v. Richards and subsequent cases. 
In Fifield v. Me. Cent. R. R. Co., 62 Me. 80, the court 
say: * The case of Russell v. Richards does not accord 
with the adjudged cases in Massachusetts and New 
Hampshire in this respect, and the general course of 
decision is against it.” 

Some of the authorities hold that the chattel b3 
comes a fixture even as to one who is not a purchaser 
for value without notice. It has been decided that a 
prior mortgagee of the land, who did not lend his 
money on the strength of the chattel being a fixture, 
but who took his mortgage before the chattel was at- 
tached to the land, can claim the same as against the 
person who sold the chattel with the understanding 
that he was to retain the title to or a lien upon the 
same for the purchase price. Burk v. Hollis, 98 Mass. 
55; Copeland v. Richardson, 6 Gray, 536; Frankland v. 
Moulton, 5 Wis. 1; Hunt v. Bay State [ron Co., 97 
Mass. 299. The court in Brennan v. Whitaker, ex- 
pressly declined to decide whether these cases were 
sound, and the tenor of the opinion is certainly 
against them. Unless they are founded upon the prin- 
ciple that the chattels were so annexed to the land 
that they could not be removed without material in- 
jury either to the land or to the chattel, they have 
nothing to stand upon. The contrary was held in Tift 
v. Horton; Miller v. Wilson (lowa), 33 N. W. Rep. 128, 
and in Tibbets v. Moore, 23 Cal. 208; First Nat. Bk. v. 
Elmore (Iowa), 3 N. W. Rep. 547. If the chattel be- 
comes a fixture in spite of the agreement to the con- 
trary, so that a prior mortgagee of the land can claim 
a superior lien on it, then the agreement is not effec- 
tual to preserve the original character of the property 
as personalty, even as to the owner of the land, who 
has so expressly agreed. There is no escape from this 
conclusion. The prior mortgagee can claim no greater 
right than the owner, as he bas not been misled to 
his prejudice, but on the contrary will receive addi- 
tional security without his request or intervention, 
and at the expense of the former owner of the chattel 





who put it or suffered it to be placed upon the land, 
believing that he had fully protected himself by his 
agreement with the owner of the land. Of course the 
annexation must be such that it is possible for the 
property to be regarded as a chattel. If it is so at- 
tached to the land that it is necessarily a part of the 
realty, no agreement can make it personalty. The 
true test, there being an intention that it should re- 
tain its original character, is whether it can be re- 
moved without material injury to itself and to the 
freebold. The doctrine is well stated in Sword v. Low, 
13 N. E. Rep. 826: ‘‘ There seems to be a great unanim- 
ity in the authorities that things personal in their 
nature may retain their character of personalty by 
the express agreement of the parties, although at- 
tached to the realty in snch manner as that, without 
such agreement they would lose that character, pro- 
vided they are so attached that they may be removed 
without material injury of the article itself or of the 
freehold. Ttis not held that parties may by contract 
make property real or personal at will, but that when 
an article personal in its nature is so attached to the 
realty that it can be removed without material injury 
to it or to the realty, the intention with which it is 
attached will govern; and if there is an express agree- 
ment that it shall remain personal property, or if 
from the circumstances attending it is evident or may 
be presumed that such was the intention of the par- 
ties, it will be held to have retained its personal char. 
acter.”” What is evidence of this intention? The 
concluding portion of the opinion just quoted ex- 
presses what is undoubtedly the rule, that no express 
understanding is necessary to preserve the original 
character of the chattel. The question is one of in- 
tention. Taking a chattel mortgage on the property 
has been held to be sufficient evidence of an intention 
to have the property remain personalty. Ford v. 
Cobb, 20 N. Y. 344; Eaves v. Estes, 10 Kans. 314; 
Sword v. Low, 13 N. E. Rep. 826. In this last case the 
court seems to have considered this as sound law, 
although it stated that there was some variance 
among the authorities on the point. The writer fails 
to find any such variance, and on priuciple these de- 
cisions are unquestionably sound. Whether the mort- 
gage is executed before or after the chattel has been 
affixed to the realty can make no difference, provided 
it was the intention of the parties before it was so an- 
nexed that it should remain personal property. 
Guy C. H. Cor.iss. 
GRAND Forks, DAKOTA. 
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INSTRUMENTS — GUARAN- 
TORS—NOTICE. 


SUPREME COURT OF MICHIGAN, JUNE 8, 1888. 


RoBERrTs Vv. HAWKINS. 

Ina suit against the guarantor of payment of a promissory 
note before delivery, it is no defense that no notice of its 
non-payment at maturity was given the guarantor by the 
holder, within a reasonable time, nor that no steps were 
taken by the holder to enforce payment from the maker, 
nor that at the maturity of the note, and for some time 
thereafter, the maker was solvent; but afterward, and 
before suit against the guarantor, became insolvent. 


NEGOTIABLE 


Norris & Norris, for appellant. 
J. C. Fitz Gerald and Charles Chandler, for appellee. 


Lone, J. January 12, 1884, one Lyman D. Follett 
made his promissory note as follows: ‘* $1,000.00. 
Grand Rapids, Mich., January 12, 1884. One year after 
date I promise to pay to the order of Helen M. Rob- 





allee. 


»llett 
10.00. 
after 
Rob- 
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erts one thousand dollars, with interest at eight per 
cent peranuum. Value received. Lyman D. Follett.” 
And defendant signed an indorsement on the back 
thereof as follows: ‘‘For value received, I hereby 
guaranty the payment of the within note. L. E. 
Hawkins.”’ On the delivery of this note to the plain- 
tiff, she paid Follett $1,000. January 8, 1885, seven 
days before this note became due, Follett paid one 
year’s interest; and neither at that time nor at the 
maturity of the note, was the same presented to Fol- 
lett or defendant for payment. No notice of payment 
was given defendant then or at any time prior to June 
8,1887. January 15, 1886, Follett paid the interest for 
the next year, and January 17, 1887, for the year fol- 
lowing. 

About June 8, 1887, the note being then two years 
and five montbs overdue, it was first presented to de- 
fendant, and payment demanded and refused. Au- 
gust 13 this suit was brought. On the trial, plaintiff, 
having proved the note and guaranty, and its non- 
payment, rested. Defendant then sought to make his 
defense, as pleaded, and offered to show (1) that he 
was an accommodation guarantor, without considera- 
tion or security; (2) that at or about the maturity of 
the note, he inquired of the maker of the note if it 
was paid, and was told it was; (3) that neither at the 
maturity of the note, norat any subsequent time prior 
to June 8, 1887, was any notice of the non-payment of 
this note given to defendant, nor any demand made 
on him for the payment thereof; (4) that at the ma- 
turity of this note, and for some considerable time 
thereafter—at least a year—Follett, the maker of the 
note, was solvent, and had property out of which de- 
fendant could have procured him to pay the note or 
obtained security; (5) that when defendant, on June 
8, 1887, learned of the non-payment of this note, the 
maker was insolvent, out of the jurisdiction, and that 
hecould then obtain no security or payment. The 
court directed a general verdict for plaintiff on all the 
counts of the declaration. 

Judgment being entered on the verdict in favor of 
plaintiff for the amount of the note, and interest, de- 
fendant brings the case into thiscourt by writ of er- 
ror. The declaration contains threecounts. The first 
alleges the guaranty, demand of the maker at matur- 
ity, non-payment, and notice of said demand and non- 
payment by defendant at ‘maturity. The second al- 
leges the guaranty, the refusal by maker to pay at 
maturity, and notice to defendant, at maturity, of 
maker’s refusal. The third is the common counts in 
assumpsit, with copy of note annexed, and an alleged 
indorsement on back of L. E. Hawkins, without any 
guaranty over it. The pleais the general issue, with 
notice of the defense of release by plaintiff, failure to 
give notice of non-payment to defendant, and the con- 
sequent damage and loss to him thereby. 

It is claimed that the court erred in receiving the 
note and guaranty in evidence under the third count 
in plaintiff's declaration, for the reason that the note 
and guaranty offered were not the note and guaranty set 
forth in that count; that the contract set out in 
plaintiff's third count was that defendant had indorsed 
his name in blank on the back of the note, not payable 
to his order; and that this would make him a maker 
of the note, and liable as such, while the note offered 
had a guaranty of payment indorsed thereon. De- 
feudant claimed that this was a variance, and that the 
court should have excluded the guaranty under the 
third count, and confined the verdict to a recovery 
under the first twocounts. As we view the case how- 
ever this objection has no force. The plaintiff being 
entitled to recover under the first and second counts 
of the declaration, the defendant was not prejudiced in 
the course taken by the court in not withdrawing all 
consideration of the case under the third count. The 





declaration was sufficient in the first two counts to al- 
low a recovery thereunder. 

The chief error complained of is the exclusion of the 
entire defense, and the direction of a verdict for plain- 
tiff. On the trial the plaintiff proved by a witness that 
the application for the loan, the loaning of the money, 
the giving of the note and guaranty, and after read- 
ing the note and guarantyin evidence, rested. 

The defendant was then called and sworn asa wit- 
ness in his own behalf, and was asked by his counsel: 
“Question. When that note became due, in January, 
1885—January 15—was any notice given you of the fact 
that it remained unpaid?” To this question counsel 
for plaintiff objected, that the same was irrelevant and 
immaterial, that the defendant was not an indorser 
nor guarantor of collection, but of payment of the 
note. Counsel for the defendant theu offered to show 
by the witness that he had no notice of the non-pay- 
ment of the note prior to June 8, 1887; thathe was an 
accommodation guarantor without security; that at 
or near the maturity of the note he inquired of the 
maker, and was informed that it was paid; thatat the 
time the maker of the note was solvent, and for some 
considerable time thereafter—probably a year—and 
that the defendant could, if he had any knowledge of 
its non-payment, have secured himself, or procured 
the latter to pay it; that when the defendant learned 
of the non-payment of the note the maker was insol- 
vent, and out of the State, and no security could have 
been obtained by the defendant. The counsel then 
saying ‘that this of course is the line of defense 
marked out by the notice in the pleadings. {tis all 
covered by my brother's argument, and if we had no 
right to show that defense, then of course there re- 
mained nothing but for the court to direct a verdict 
for the amount of the note, and interest.” The court 
sustained the objection, and directed a verdict for 
plaintiff. In considering this case the defendant’s offer 
to prove this state of facts must be taken as true. In- 
surance Co. v. Manufacturing Co., 31 Mich. 356. Un- 
der this offer by the defendant the issue is made, is a 
person, not being a party to a promissory note, who at 
its dateand before delivery,and for the purpose of 
having a loan made upon thestrength of his guaranty, 
guarantees the payment of such note, liable thereon in 
case the note is not paid at maturity, without notice 
of non-payment having been given to him by the 
holder of the maturity of the note, or within a reason- 
able time thereafter, or that in case notice is not given 
and no proceedings taken to collect the note from the 
maker, and the maker of the note at the maturity 
thereof was solvent, and subsequently, and before suit 
is brought on the guaranty, becomes insolvent, can 
such guarantor, when such action is brought against 
him, set up such insolvency asa defense? The defense 
being based on plaintiff's laches in not giving notice to 
defendant of the non-payment of the note at matur- 
ity, and the consequent damage to defendant thereby, 
the correctness of the court’s ruling depends on 
whether or not there rested on the plaintiff the duty 
to give such notice under any circumstances. Thede- 
fendant claims that his liability existed only on the 
happening of a contingency and the performance of a 
condition; that whether or not that contingency hap- 
pened, or condition was performed, was matter pecu- 
liarly within the knowledge of the plaintiff, and not 
within his own; and that if plaintiff intended to assert 
the performance of the condition, or the happening of 
the contingency, whereby alone defendant was to be- 
come liable, it was her duty to do so within a reason- 
able time, and in any event, before the maker of the 
note became insolvent and a fugitive; that her neg- 
lect to do so, and the damage to him thereby, has re- 
leased bim from the obligation of his conditional con- 
tract. The position however of a guarantor of pay- 
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ment as between him and the maker of the note is that 
ofasurety. Itis a common-law contract, and not a 
contract known to tbe law-merchant. It 1s an abso- 
lute promise to pay if the maker does not pay, andthe 
right of action accrues against tne guarantor at the 
moment the maker fails to pay. The guarantor would 
not be discharged by any neglect or even refusal on 
the part of the holder of the tiote to prosecute the 
principal, even if the maker was solvent at the matur- 
ity of the note.and subsequently became insolvent; 
and the fact that no notice of non-payment was given 
the guarantor at the maturity of the note, or at any 
time before bringing suit, would not affeot the rights 
of the holder of the note against the guarantor. The 
guarantor’s remedy was to have paid the note and 
taken it up, and himself proceeded against the maker. 
A guaranty is held to be a contract by which one per- 
son is bound to another for the due fulfillment of a 
promise or engagement of a third party. 2 Pars. Cont. 
520. The contract or undertaking of a surety is a con- 
tract by one person to be answerable for the payment 
of some debt, or the performance of some act or duty. 
in case of the failure of another person who is himself 
primarily responsible for the payment of such debt or 
the performance of the act or duty. 3 Add. Cont., 
§ 1111; 3 Kent Com. 121; Wright v. Simpson, 6 Ves. 
734. 

In the case of Pain v. Packard, 13 Johns. 174 (de. 
cided in 1816), it was held that if the surety call upon 
the creditor to collect the debt of the principal, and 
he disregarded that request, and thereby the surety is 
injured, as by the subsequent insolvency of the prin- 
cipal, the surety was thereby discharged. A directly 
contrary decision was given by Chancellor Kent, upon 
argument and full consideration, the following year. 
King v. Baldwin, 2 Johns. Ch. 554. Two years later 
the last decision was reversed by the Court of Errors 
by the casting vote of the presiding officer, a layman, 
and against the opinion of the majority of the judges. 
King v. Baldwin, 17 Johns. 384. 

In the case of Brown v. Curtiss, 2N. Y. 226 (decided 
in 1849), the action was brought against the guarantor 
of a promissory note. On the trial it was admitted 
that there had been no demand of the maker, norany 
notice of non-payment, and that the note was dated 
April 2, 1838, and payable six months after the date. 
The suit was brought against the guarantor in Septem- 
ber, 1845. The defendant offered to prove that from 
the time the note fel] due until the latter part of 1843, 
the maker was able to pay the note; that he then 
failed, and was insolvent at the time of the commence- 
ment of the suit, and still remained so. This evi- 
dence was objected to, and excluded, and verdict di- 
rected for plaintiff. The court says: ‘“* The undertak- 
ing of the defendant was not conditional, like that of 
an indorser, nor was it upon any condition whatever. 
It was an absolute agreement that the note should be 
paid by the maker at maturity. When the maker 
failed to pay, the defendant's contract was broken, 
and the plaintiff had a complete right of action against 
him. It wasno part of the agreement that the plain- 
tf should give notice of the non-payment, nor that he 
should sue the maker, or use any diligence to get the 
money from him. * * * Proof that when the note 
became due, and for several years afterward, the 
maker was abundantly able to pay, and that he had 
since become insolvent, would be no answer to this 
action. The defendant was under an absolute agree- 
ment tosee that the maker paid the note at maturity. 
If the defendant wished to have him sued he should 
have taken up the note and brought the suit himself. 
The plaintiff was under no obligation to institute legal 
proceedings.” 

The weight of authority, both in this country and in 
England, sustains this doctrine, and we think with 





much good reason. Bellows v. Lovell, 5 Pick. 310; 
Davis v. Huggins, 3 N. H. 231; Page v. Webster, 15 Me. 
249; Dennis v. Rider, 2 McLean, 451. 

lu Tram v. Jones, 11 Vt. 446, it is said: “‘An abso- 
lute guaranty that the debt of a third person shall be 
paid, or that he will pay it, imposes the same obliga- 
tion upon the guarantor. In either case it is an abso- 
lute guaranty of the sum stipulated; and the creditor 
18 not bound to use diligence or to give reasonable no- 
tice of non-payment.’ Noyes v. Nichols, 28 Vt. 174. 

In Bloom v. Warder, 138 Neb. 476, which was an ac- 
tion against the guarantors of payment of a promis- 
sory note, the court says: ‘*This is an absolute con- 
tract for a lawful consideration, that the money ex- 
pressed in the note shall be paid at maturity thereof, 
at all events; and depends in no degree upon a@ de- 
mand of payment of the maker of the note, or any 
diligence on the part of the holder. Mere passiveness 
on the part of the holder will not release the guaran- 
tor, even if the maker of the note was solvent at its 
maturity and thereafter became insolvent. Breed v. 
Hillhouse, 7 Conn. 528; Bank v. Hopson, 53 id. 454; 
Foster v. Tolleson, 13 Rich. Law, 538; Machine Co. v. 
Jones, 61 Mo. 409; Barker v. Scudder, 56 id. 276; Nor- 
ton v. Easiman, 4 Greeul. 521; Brown v. Curtiss, 2N.Y. 
225; Allen v. Rightmere, 20 Johns. 365; Bank v. Sin- 
clair, 60 N. H. 100; Guge v. Bank, 79 Ill. 62; Hwnger- 
ford vy. O’ Brien (Minn.), 34 N. W. Rep. 161. 

It follows, that this being an absolute undertaking 
on the part of the defendant as guarantor to pay the 
amount of this note at maturity in the event of the 
default of payment by the principal, the guarantor 
could not demand any diligence on the part of the 
holder of the note to collect the same from the prin- 
cipal. It was his duty to perform his contract—that is, 
to pay the note upon default of the principal; and it is 
no answer for him to say that the principal was sol- 
vent at the maturity of the note, and that the same 
could then have been collected of him by the holder, 
and that he has siuce become insolvent. If he wished 
to protect himself against loss, he should have kept 
his engagement with the holder of the note, paid it 
upon default of the principal, taken up the note, and 
himself prosecuted the party for whose faithful per- 
formance of the contract he became liable. 

The court properly directed the verdict for the 
plaintiff, aud the judgment of the court below must 
be aflirmed with costs. 

The other justices concurred. 

[To same effect, Newcomb v. Hale, 909 N. Y. 326; 
8. C., 43 Am. Rep. 173; Bank of Newberry v. Sinclair, 
60 N. H. 100; S. C., 49 Am. Rep. 307.—Eb.] 


—————_>-____—. 


INSURANCE—ACCIDENT—EXCLUDED 
RISKS—KILLING BY ROBBER. 
KENTUCKY COURT OF APPEALS, MAY 28, 1888. 
Hutcnorart’s Ex’r y. TRAVELLERS’ Ins. Co. OF 
HARTFORD. 

A policy against death by “external, violent or accidental 
means,’ contained a proviso that no claim should be 
made under the ticket when the death may have been 
caused by intentional .njuries inflicted by assured or any 
other person. Held,that assured having been waylaid 
and killed for the purposes of robbery, there can be no 
recovery under such policy. 


William Lindsay and Rassell Mann, for appellant. 
James S. Pirtle, for appellee. 


BENNETT, J. During thetime that appellant’s tes- 
tator held two tickets of insurance in the appellee's 
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company, insuring his life in the sum of $3,000 each 
against death ‘‘ through external, violent and acciden- 
tal means,” he was waylaid and assassinated for the 
purpose of robbery. The appellee interposed two de- 
fenses to the appellant’s action to recover these sums: 
First, that the appellant’s testator having been killed 
by intentional ‘* means,’’ his death was not accidental 
within the meaning of the terms of the policy which 
insured him against death ‘‘ through external, violent 
and accidental means;” second, that the proviso in 
the policy expressly exempted the appellee from lia- 
bility in case the appellant’s testator came to his 
death through injuries intentionally inflicted by an- 
other person. These defenses will be disposed of in 
their order. 

1. In each ticket the appellee covenanted to pay 
£3,000 to Hutchcraft’s representative if he should be 
killed “through external, violent and accidental 
means.’’ Accidents are of twokinds: First, those that 
befall a person without any human agency; as the 
killing of a person by lightning. Here the elemental 
properties of lightning and its flash are not caused or 
controlled by human agency; but the fact that the 
person was struck by unintentionally placing himself 
within its range,is as to him an accident. Second, 
those that are the result of human agency. The latter 
are divided as follows: First. That which happens to 
a person by his own agency, as if he is walking or run- 
ning, and accidentally falls and hurts himself. Here 
he falls by reason of his agency in walking or running, 
but be did not intend to fall. Hedid not foresee that 
he would fall in time to avoid it. The fall was there- 
fore accidental. Second. That which befalls a person 
by the agency of another person, without the concur- 
rence of the latter’s will; as where one standing on a 
scaffold unintentionally lets a brick fall from his hand, 
and it strikes a person below. Here the dropping of 
the brick, as it was not intended by the former, and 
was unforeseen by the latter, is in the broadest sense 
an accident. Third. That which a person intention- 
ally does, whereby another is unintentionally injured ; 
as where one intentionally fires a gun in the air, and 
accidentally shoots another person. Here the act of 
firing the gun was intentional, but the shooting of the 
person was unintentional. Therefore on the part of 
the person firing the gun, the shooting of the other 
would be accidental, though not in as broad a sense as 
in the former case, because some part of his act was 
intentional; but as tothe person shot, it was by purely 
accidental means. Fourth. So also as we think, if one 
person intentionally injures another, which was not 
the result of a rencounteror the misconduct of the 
latter, but was unforeseen by him, such injury as to 
the latter, although intentionally inflicted by the for- 
mer, would be accidental. When theinjury is not the 
result of the misconduct or the participation of the 
injured party, but is unforeseen, it isas to him acci- 
dental, although inflicted intentionally by the other 
party. It is conceded that in the three instances first 
named theinjury would be by accidental means. Nor 
doubtless will it be denied that if a person were to 
maliciously fire his gun into a crowd of persons for the 
purpose of general mischief, or were to maliciously 
wreck a train of cars for the purpose of injuring 
whoever may be on board, whereby one or more 
persons were shot or mashed, the casualty befall- 
ing these persons, as far as they were concerned, 
would fall within the term of accidental means. 
In other words, we do not regard it as essential, 
in order to make out a case of injury by acci- 
dental means, so far as the injured party is concerned, 
that if the party injuring him should not have meant 
to do so; forif the injured party had no agency in 
bringing the injury on himself, and to him it was un- 
foreseen—a casualty—it seems clear that the fact that 





the deed was willfully directed against him would not 
militate against the proposition that as to him the in- 
jury was brought on by “ accidental means.” 

2. That part of the proviso that is germane to the 
second ground of defense is as follows: “And noclaim 
shall be made under this ticket when the death or in- 
jury may have been caused by dueling, fighting, wrest- 
ling, lifting, or overexertion, or by suicide (felonious 
or otherwise, sane or insane), or by intentional injur- 
ies inflicted by the insured or any other person.’’ The 
fact that the insured engaged in a duel or fight, though 
forced upon him; the fact that he engaged in a wrest- 
ling match, however innocent; the fact that he en- 
gaged in lifting, though never so cautious; the fact 
that he overexerted himself, though never so innocent 
of an intention of doing so—whereby he received in- 
juries~are expressly excluded from the operation of 
the policy. Also the fact that the insured com- 
mits suicide, although insane, therefore in a legal 
sense accidental, excludes him from the benefit of the 
poiicy. The remaining clause stipulates for a further 
exemption of the appellee’s liability in the event that 
intentional injuries are inflicted upon the insured by 
himself or any other person. It ls contended by the 
appellant that the meaning of this clause is, that ‘‘if 
the insured intentionally inflicted injuries upon him- 
self, or if any other person intentionally in- 
flicted injuries upon him, with his consent, or 
at his instance, then the appellee should not 
be liable.’ A moment’s reflection will show 
that the clause will not admit of this construction. 
The clause, when placed in juxtaposition with its an- 
tecedents, reads as follows: ‘‘ No claim shall be made 
under this ticket when the death or injury may have 
been caused by intentional injuriesinflicted by the in- 
sured or any other person.’’ The sentence, though 
awkwardly expressed, is complete, and clearly ex- 
presses the idea that if the insured intentionally kills 
or injures himself by the infliction of bodily wounds, 
he thereby breaks the condition of the policy; or that 
if he isintentionally killed or injured by any other 
person, by the infliction of bodily wounds, the condi- 
tion of the policy isthereby broken. Therefore toadd 
the words, ‘‘with his consent or at his instance,” 
would have the effect of torturing the meaning of the 
language used beyond its legitimate import. By the 
terms of the contract the company undertakes to in- 
demnify against death or injury effected ‘‘ through ex- 
ternal, violent and accidental means.’’ By virtue of 
this undertaking the company would be liable if the 
death or injury should be effected by any external and 
violent means whatever that was as to the insured ac- 
cidental, except in so far as the company by the pro- 
viso limited its liability; forit isa well-known rule of 
construction that where the undertaking of a party is 
expressed in general terms, as in this case, and 
specified things, as in this case, are excepted 
from the operation of the general terms, such 
terms are to be construed as covering all things com- 
ing within their scope, except those that are expressly 
excluded. Astherefore the assassination of Hutch- 
craft was as to him an unforeseen event—a casualty— 
his taking off was through external, violent and acciden- 
talmeans. But we also think the clause of the proviso 
that excludes the appellee’s liability, in case death or 
injury isintentionally inflicted by any other person, 
applies to this case. We think however that said 
clause was intended to apply to such injuries by other 
persons as are intentionally directed against the in- 
sured, and not to such injuries as the iusured may re- 
ceive at the hands of tho third persons who are at- 
tempting to do mischief generally, or who are attempt- 
ing to injure any particular individual other than the 
assured, or class of individuals, or any kind of prop- 
erty; for in such cases it cannot be said that the in- 
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jury was intentionally aimed directly and individually 
at the insured. 

The judgment of the Circuit Court overruling the 
durrer of the appellee's answer is affirmed. 


—- ->—_——_ 


NEW YORK COURT OF APPEALS ABSTRACT. 

CONTRACT — PUBLIC POLICY—RESTRAINT OF TRADE. 
—One whose only business was selling sand from land 
which he owned, having refused to sell a piece of the 
land, on the ground that it would hurt his business, at 
last agreed to do so on the vendee’s stipulation not to 
sell sand from it. Held, that the stipulation was not 
invalid. But the question prese::ted is, upon the con- 
ceded facts, really one of individual right, with which 
the question of public policy has little if any thing to 
do. Parties competent to contract have contracted, 
the one to sella portion of his land, but only upou 
such conditions as will protect himself in the prosecu- 
tion of business carried on upon the residue, the other 
agreeing to buy for a consideration affected by that 
condition, and enabled to do so only by acceding to 
it, aud he therefore binds himself by contract to limit 
the use of the land purchased in a particular manner. 
There seems no reason why he and his grantee, taking 
title with notice of the restriction, should not be 
equally bound. The contract was good between the 
original parties, and it should, in equity at least, bind 
whoever takes title with notice ofsuch covenant. By 
reason of it the vendor received less for his land; and 
the plain and expressed intention of the parties 
would be defeated if the covenant could not be en- 
forced as well against a purchaser with notice as 
against the original covenantor. In order to uphold 
the liability of the successor in title, it is not necessary 
that the covenant should be one technically attaching 
to and concerning the land, and so running with the 
title. It is enough that a purchaser has notice of it; 
the question in equity being, as is said in Tulk v. Mox- 
hay, 11 Beav. 571; 2 Phil. Ch. 774, not whether the 
covenant ran with the land, but whether a party shall 
be permitted to use the land inconsistently with the 
contract entered into by his vendor, and with notice 
os which he purchased. This principle was applied in 
Tallmadge v. Bank, 26 N. Y. 105, where the equity in 
regard to the manner of improvement and occupa- 
tion of certain land grew out of a parol contract made 
by the owner with the purchaser, and was held bind- 
ing upon a subsequent purchaser with notice, although 
his legal title was absolute and unrestricted. In Trus- 
tees v. Lynch, 70 N. Y. 440, the action was brought to 
restrain the carrying on of business on certain premi- 
ses in thecity of New York of which the defendant 
was owner, upon the ground that the premises were 
subject to a covenant reserving the property exclu- 
sively for dwelling-houses. The court below held, 
among other things, that the covenant did not run 
with the land, and that the restriction against carry- 
ing on any business on the premises was liable tu con- 
flict with the public welfare, and judgment was given 
for the defendant. Upon appeal it was reversed; the 
covenant held to be binding upon a subsequent 
grantee with notice, as well upon the original cove- 
nantor. So the restraint may be against the use of the 
premises for one or another particular purpose, as that 
no building thereon “ shall be used for the sale of ale, 
beer, spirits,’ etc., ‘‘or as an inn, public-house or 
beer-house *’ (Carter v. Williams, L. R., 9 Eq. 678); 
and it is said a man may covenant not to erect a mill 
on his own lands (Mitchel v. Reynolds, 1 P. Wms. 181). 
Many other instances of restraint might be referred 
to; and where it is of such nature as concerns the 
mode of occupying or dealing with the property pur- 
chased in the way of business operations or even the 





omission of all business or certain kinds of business, 
or the erection or non-erection of buildings upon the 
property, we see no reason to doubt the validity of an 
agreement, fair and valid in other respects, which se- 
cures that restraint. Indeed it seems well settled by 
authority that a personal obligation so insisted upon 
by a grantor and assumed by a grantee, which is a re- 
striction as to the use of the land, may be enforced in 
equity against the grantee and subsequent purchasers 
with notice. Parker v. Nightingale, 6 Allen, 341, 344; 
Burbank v. Pillsbury, 48 N. H. 475. Nor is it essen- 
tial that the assignees of the covenantor should be 
named or referred to. Morland v. Cook, L. R.,6 Eq. 
252. In Tulk v. Moxhay, 1 Hall & Tw. 105, it was said 
that the jurisdiction of the court in such cases is not 
fettered by the question whether the covenant does or 
does not run with the land. In that case the pur- 
chaser of the land, which was conveyed to him in fee- 
simple, covenanted with the vendor that the land 
should be used and kept in ornamental repair as a 
pleasure-garden, and it was held that the vendor was 
entitled to an injunction against the assignee of the 
purchaser to restrain them from building upon the 
land. Upon the appeal, the chancellor (Cottenham) 
said: ‘‘I have no doubt whatever upon the subject. 
In short, I cannot have a doubt upon it, without im- 
peaching what I have considered as the settled rule of 
this court ever since I have known it. Where the 
owner of a piece of land enters into contract with his 
neighbor, founded, of course, upon a valuable or other 
good consideration, that he will either use or abstain 
from using his land in such a manner as the other 
party by the contract particularly specifies, it appears 
to methe very oundation of the whole of its jurisdic- 
tion to maintain that this court has authority to en- 
force such acontract. It has never that I know of 
been disputed.’’ The question before the court was 
stated to be whether a party taking property with a 
stipulation to use it iv a particular manner, will be 
permitted by the court to use it in a way diametrically 
opposite to that which the party has stipulated for. 
“Of course,” he says, ‘‘the party purchasing the 
property which is under such restriction gives less 
for it than he would have given if he had bought 
it unincumbered. Can there then be any thing much 
more inequitable or contrary to good conscience, than 
that a party who takes property at a less price because 
itis subject to a restriction should receive the full 
value from a third party, and that such third party 
should then hold it unfettered by the restriction under 
which it was granted? That would be most inequit- 
able, most unjust and most unconscientious; and as 
far as I am informed, this court never wonld sanction 
any such course of proceeding.’’ And in language 
very applicable to the case before us, he adds: ‘‘With- 
out adverting to any qnestion about a covenant run- 
ning with land or not, 1 consider that this piece of 
land is purchased subject to an equity created by a 
party competent to create it; that the present defend- 
ant took it with distinct knowledge of such equity ex- 
isting; and that such equity ought to be enforced 
against him, as it would have been against the party 
who originally took the land from Mr. Tulk.” This 
case is cited and followed, as to restrictive covenants, 
in many cases. Brown v. Railway Co., 2 Q. B. Div. 
406; Railway Co. v. Gomm, 20 Ch. Div. 562, 576. Each 
case will depend upon its own circumstances, and the 
jurisdiction of a court of equity may be exercised for 
their enforcement, or refused, according to its discre- 
tion (Trustees v. Thacher, 87 N. Y. 311); but where the 
agreement is a just and honest one, its judgment 
should not be in favor of the wrong-doer. Such seems 
to us the character of the covenant in question. It is 
restrictive, not collateral to the land, but relates to its 
use; and upon the facts found, the plaintiff is entitled 
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to the equitable relief demanded. Brewer v. Marshall, 


19 N. J. Eq. 537, is cited by the respondent as requir- 
ing a different construction. The general rules in re- 
gard to such covenants are not stated differently in 
that case; but in the opinion of the court, it was not 
one for the interference of the court of equity. 
Among many other cases, Tulk v. Moxhay, supra, is 
cited; and the learned court say: ‘‘It will be found, 
upon examination, that these decisions proceed upon 
the principle of preventing a party having knowledge 
of the just rights of another from defeating such 
rights, and not upon the idea that the engagements 
enforced create easements, or are of a nature to run 
with the land. In some of the instances the language 
of the court is very clear on this point.”” And froma 
“review of the authorities,” the court say “it is en- 
tirely satisfied that a court of equity will sometimes 
impose the burden of a covenant relating to lands on 
the alienee of such lands, on a principle altogether 
aside from the existence of an easement or the ca- 
pacity of such covenant to adhere to the title.’ The 
only question which the court regarded as possessed 
of difficulty was whether the covenant then in contro- 
versy was embraced within the proper limits of this 
branch of equitable jurisdiction. By a divided court, 
an injunction was denied. The circumstances were 
quite unlike those before us, and the decision furn- 
ishes no precedent for us to follow. All concur, ex- 
cept Peckham, J., not voting, and Andrews and Earl, 
JJ., dissenting, on the ground that the covenant did 
not run with the land. Oct. 28, 1887. Hodgev. Sloan. 
Opinion by Danforth, J. 


EstoPpPEL — BY DEED.—A grantor cannot, after con- 
veying land, estop his grantees and their successors 
from denying the validity of an incumbrance on the 
land, by a certificate that such incumbrance is valid 
and binding on the land. A clause in a deed that the 
title conveyed shall be ‘* subject to all liens of mort- 
gages ’’ on the land is not an admission, on the part of 
a subsequent purchaser, that a mortgage which such 
purchaser had berself signed as wife of a former 
owner is valid and binding on the land. June 5, 1888. 
Purdy v. Coar. Opinion by Finch, J. 


MASTER AND SERVANT — NEGLIGENCE — ASSUMP- 
TION OF RISK.—Plaintiff, who had been for some time 
a’longshoreman, while loading defendant’s vessel was 
thrown into the water and injured by the fall of the 
platform between the vessel and the dock. Accord- 
ing to plaintiff's evidence, it is the dnty of ’longshore- 
men to attend to the fastenings of the platform, 
which is left loose on the shore side, and to regulate 
the fastenings to the rise and fall of the tide. The 
platform was in good order, and no neglect was shown 
on the part of defendant. Held, that plaintiff could 
not recover. June 5, 1888. Hudson v. Ocean S. S. Co. 
Opinion by Gray, J. 


MISTAKE — REFORMATION OF CONTRACTS — WAIVER. 
—In an action upon a written contract, where defend- 
ants allege a mistake in reducing the same to writing, 
but do not pray judgment for a reformation of the 
contract, the defect in the answer is waived, if not 
raised until after the trial. In such case, if the facts, 
as found by the court, show that defendants were en- 
titled to a reformation of the contract, the technical 
error of decreeing a dismissal of the bill instead of a 
reformation of the contract is not cause for remand- 
ing the case, but the decree will be modified to con- 
form to the findings. Where it is sought to reform a 
written instrument on the ground of mistake in re- 
ducing the same to writing, there having been no mis. 
take in the contract as agreed upon, it is not necessary 
to allege that the mistake was mutual. June 5, 1888. 
Born v. Schrenkeisen. Opinion by Earl, J. 








ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ATTORNEYS — MISCONDUCT— DISBARMENT -- OFFER- 
ING MONEY FOR TESTIMONY — PROCURING PERSON TO 
STEAL PAPERS — EVIDENCE.—An attorney, believinga 
certain paper to be a forgery, hired an expert to ex- 
amine it. The expert expressed his doubt as to the 
forgery; and the attorney, supposing that the expert 
believed the paper a forgery, and only expressed a 
doubt to extort money, offered him a large sum of 
money to testify in regard to the forgery. Held, that 
such conduct was subject to criticism, but not suffi- 
cient ground for disbarment. Tbe respondent was 
charged with procuring one to steal a paper, but the 
only evidence against him was the testimony of the 
party who lost the paper that the person who stole it 
said that respondent had hired him to steal it. Held, 
that such statement was not evidence, and the re- 
spondent could not be disbarred on the charge. How- 
ever much it may be regretted, we know that experts 
are often employed and paid 'arge sums for their ser- 
vices, and practically for their testimony; forit often 
requires labor as well as skill to examine and deter- 
mine the question upon which an opinion is to be 
given, and sometimes to prepare an effective exhibit 
of the facts for the court. The money paid was un- 
derstood by both parties to be for such services, and I 
do not believe that Barnes thought that the money 
would cause the witness to change his opinion or his 
evidence as to the genuineness of the signature. The 
respondent knew, or thought he did, that the signa- 
ture was a forgery, and he seems never to have 
doubted that Gumpel was of the same opinion, and 
he regarded, as he well might, the occasional argu- 
ments of the witness onthe other side as mere inti- 
mations that he wanted some money. Under such 
circumstances, no doubt, it would have been more in 
accordance with exalted ideas of propriety for Barnes 
to have denounced the witness and dismissed him, 
but I doubt whether many practitioners would have 
acted very differently from the course of the respond- 
ent. Lawyers meet and are compelled to contend 
with all sorts of people. They have in their hands the 
interests of their client, and they should not permit 
him to lose the benefit of important testimony upon 
any refined ideas of propriety. Frequently witnesses 
whose testimony is essential know the value of their 
position, and too often attempt to realize upon it. It 
is a trying thing for an attorney to be placed in a situ- 
ation where he must deal with such a witness; and 
while an honorable attorney would be careful to make 
no payments or promises which could affect the truth- 
fulness of the evidence, all would try to retain the 
witness, however much he would be compelled to de- 
spise him. I haveconsidered the matter entirely from 
the stand-point of the respondent; and while I think 
his conduct, according to his own testimony, may 
justly be criticised, I do not think it sufficient ground 
foradisbarment. Cal. Sup. Ct., March 2, 1888. In re 
Barnes. Opinion by Temple, J. 


AUCTION—AUCTIONEER BIDDING FOR PURCHASER.— 
If an auctioneer, without the seller’s assent, makes 
bids fora purchaser, his conduct is fraudulent, and 
the sale is not enforceable by the purchaser. Whether 
if due notice was given that the auctioneer would bid 
for an intending purchaser, and the sale was in other 
respects unimpeachable, the seller would be estopped 
from objecting afterward to the sale is not decided. 
An autioneer is the agent of the seller in making the 
sale. When however the property is struck off, he be- 
comes also the agent of the purchaser to the extent of 
binding both parties by his memorandum of sale. Up 
to this point his duty is to the vendor. Bateman Auc. 
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#20, *126, note (x). It is a well settled rule that a trus- 
tee or agent cannot buy the property of his principal, 
because of the inconsistent relations that he would 
thus hold as purchaser and seller. Story Ag., § 211; 
Bateman Auc. *125; Michoud vy. Girod, 5 How. 503; 
2 Sugd. Vend. (14th Am. ed.) 687. These rules were 
most carefully examined on principle and authority 
by Chancellor Kent in Davone vy. Fanning, 2 Johns. 
Ch. 252. In this case a sale by a trustee at public auc- 
tion, bona fide and for a fair price, to a third person as 
agent for the trustee’s wife, was set aside, although 
the wife was a cestui que trust, and had an interest in 
the estate sold. Among the cases cited was Ex parte 
Bennett, 10 Ves. Jr. 381, wherea solicitor to acommis- 
sion in bankruptcy made bids fora third party. The 
sale was set aside upon the ground that ifa trustee or 
agent cannot bid for himself, upon the same principle 
he cannot bid for another. Lord Eldon held, that 
although the temptation in the latter case is weaker, 
“that distinction is too thin to form a safe rule of 
justice.’’ In Twining v. Morrice, 2 Bro. C. C. 326, spe- 
cific performance was denied where the seller’s agent 
at an auction sale bid for the plaintiff. In Veazie v. 
Williams, 8 How. 134-152, Judge Woodbury expresses 
the opinion that to allow an auctioneer to bid for 
another would tend to weaken his fidelity in the exe- 
cution of his duties to the owner. In Brock v. Rice, 
27 Gratt. 812, the following rule is laid down: ‘‘No 
person employed or concerned in selling at a judicial 
sale is permitted to become a purchaser, or even to act 
as agent of a purchaser. It is impossible with good 
faith tocombine the inconsistent capacities of seller 
and buyer, crier and bidder, in one and the same trans- 
action. If the commissioner or auctioneer faithfully 
discharges his duties, he will of course honestly obtain 
the best price he can for the property. On the other 
hand, if he undertakes to become the purchaser for 
himself or for another, his interest aud his duty alike 
prompt him to obtain the property on the most ad- 
vantageous terms. There is an irreconcilable conflict 
between the two positions. And so the courts have 
always held.’’ In respect to the duty of the auctioneer 
there is no distinction between a judicial and an ordi- 
nary auction sale. In this State an auctioneer is an 
officer elected especially for the purpose of securing 
fair dealing at such sales. The only case that has 
come to our attention which holds that an auctioneer 
may bid for another is Scott v. Mann, 36 Tex. 157. The 
report of this case is not clear upon this point, and it 
is quite possible that the auctioneer took only one bid 
from the purchaser, and made that bid at the sale, 
which would be very different from bidding gradatim 
in his behalf. Taking the case however as it stands, 
we think it isoverborne both by reason and authority. 
But it may be urged that as noone increased the bid 
of the purchaser no harm was done to the defendant. 
This is not a sufficient answer. The conduct of an 
auction sale is so completely in the hands of am auc- 
tioneer that itis an easy thing for him to strike off 
property according to his interest, even though by 
further urging other bids might be made. I[t is not 
enough to say to the seller, ‘‘You cannot prove that 
I could get more.’”” There must be no room fortemp- 
tationand the hazard of abuse. Upon this ground the 
sales for a fair price have been set aside in some of the 
foregoing cases. See alsoSugd. Vend. (14 Am. ed.) 
689, § 5, and note s. The burden is on the complain- 
ant, who seeks to compel a performance to show that 
he fairly bought the property at a fair sale. By the 
unlawful conduct of the agent whom he selected, 
whose duty he should have known was to the defend- 
ant, he did not fairly purchase at a fair sale, and con- 
sequently he is not entitled tothe relief he asks. R. I. 
Sup. Ct., Feb. 18, 1888. Randall v. Luautenberger. 
Opinion by Stiness, J. 





BANKS—CONVERSION OF SPECIAL DEPOSIT—INSOI- 
VENCY—PREFERENCE OF DEPOSITOR. — The plaintiff 
deposited certain bonds with a banker for safe-keep- 
ing, which he wrongfully sold and applied to his own 
use. The proceeds found their way into the hands of 
his assignee for the benefit of creditors. Held, that 
the plaintiff had a paramount right to be first paid out 
of the assets. This case is clearly ruled by the decis- 
ions in McLeod v. Evans, 66 Wis. 401, and Francis v. 
Evans, 33 N. W. Rep. 93, unless those cases are to be 
overruled. A majority of the court are not disposed 
to disturb them, or modify the doctrine laid down in 
them. It seems inequitable that the general directors 
should profit by, or have the benefit of the fraud 
committed by the assignor in respect to these bonds; 
for Hodges never owned them; they were never a part 
of his estate by right, but by a gross violatiou of trust 
amounting to a crime, he mixed this trust property 
with his own, and the assignee seeks to hold it for the 
benefit ofall the creditors. The plaintiff has a para- 
mount right to be first paid out of the assets. This is 
the doctrine of the cases decided by the court, which we 
see not sufficient reason for changing. It was not my 
purpose at this time to enter upon a discussion of the 
principles upon which these cases rest. Enough is 
said in the opinions to indicate our views upon that 
subject. I shall make but one further remark. Among 
the authorities cited to sustain the decision in the 
McLeod case was People vy. Bank, 96 N. Y. 32, which 
as reported would seem to be in point. In that case 
the court says thatthe object of Sartwell, Hough & 
Ford, in drawing and depositing their checks with the 
bank, was to provide a fund for the payment of the 
specific notes mentioned, and the engagement of the 
bank was thus to apply the fund. ‘‘Thus a trust was 
created, the violation of which constituted a fraud, by 
which the bank could not profit, and to the benefit of 
which the receiver is not entitled. * * * The 
checks were impressed with a trust, and nochange of 
them into any other shape could divest it so as to give 
the bank or its receiver any different, or more valid 
claim in respect to them than the bank had before 
their conversion.’’ The decision of the same court in 
Cavin vy. Gleason, 105 N. Y. 256, would seem to be in 
direct conflict with that in the Bank case. The court 
however say in Cavin v. Gleason that the case of Peo- 
ple v. Bank seems to have been misunderstood; that 
it was not claimed in the latter case that the proceeds 
of the checks of Sartwell & Co., the petitioners, had not 
gone into the general funds of the bank, or that they 
had not passed in some form to the receiver. In fact 
what the case does show upon that point is that these 
checks were marked paid, and the amounts were de- 
ducted from the deposits of the drawers in the bank. 
Bunt the notes themselves, which the checks were in- 
tended to pay, were not owned by the bank, but had 
been previously sold, and the avails used in its busi- 
ness, as we infer. These arethe facts as we under- 
stand them. We shallnot attempt to reconcile these 
cases in New York. It is sufficient to say that a ma- 
jority of this court adhere to the decisions which we 
have made, and which clearly dispose of every point 
relied on in the case at bar for a reversal of the judg- 
ment of the court below. Wis. Sup. Ct., Feb. 28, 1888. 
Bowers v. Evans. Opinion per Curiam. Taylor and 
Cassoday, JJ., dissenting. 

CRIMINAL LAW — CLAIM OF RIGHT— PUBLICITY OF 
TAKING.— Where one went to a milk wagon, of which 
he had formerly been the driver, while it was stand- 
ing ina public street, took from it a bell, rang it 
loudly for some time, and upon the non-appearance 
of the driver, left word with a by-stander that he had 
taken his bell, and where it appeared that he had 
bought the bell pending his employment as driver, 
and upon his discharge had left it, and his successor 
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had used it, a verdict finding him guilty of larceny 
was not sustained by the evidence, although there 
was testimony that the former employer of the de- 
fendant had accounted to him for the value of the bell 
in a settlement had between them, but which the de- 
fendant denied. The authorities are abundant that, 
when one takes property undera fairclaim of right, it is 
not larceny; and the publicity of the taking is very 
powerful evidence to establish the bona fides of the 
claim of right. There could hardly have been greater 
publicity, because this was done in an open street, 
near the heart of the city, as we would infer from the 
evidence, and the ringing of the bell was loud enough 
to be heard in adjacent streets; so the witnesses testi- 
fied. Itseems he madea sort of bell-ringing proclama- 
tion that he was about to resume his ancient pos- 
session, and seemed to desire it to be known and ob- 
served of all men; and that isa very strong circum- 
stance in favor of the man’s innocence. In addition 
to this he proved a good character for honesty and in- 
tegrity. He appears from this record to be a man of 
excellent standing fora colored man, and it is very 
probable that he is innocent of the crime of larceny; 
and we reverse the judgment and direct that the case 
be tried again. As to claim of right see 1 Hale P. ©. 
509; 2 Russ. Crimes, 163; 2 Archb. Crim. Pl. & Pr. 
1183; 1 Whart. Crim. Law, § 884; 1 Bish. Crim. Law, 
§ 884; id., § 297; id., $851. As to open taking see 1 
Hale P. C. 509; 2 Russ. Crimes, 158; 2 East P. OC. 661; 
2 Bish. Crim. Law, § 842, note 1; 2 Archb. Crim. Pl. & 
Pr. 1183, note 1. Ga. Sup. Ct., Jan. 30, 1888. Causey 
v. State. Opinion by Bleckley, C. J. 


CUSTOMS DUTIES—CLASSIFICATION—WOOL COVER- 
INGS FOR THE HEAD—‘ BONNETS.’’—Articles made of 
wool, knit on frames, imported from Scotland, and 
used for a covering for the head, are properly assessed 
for duty underthe Tariff Act, par. 363, which reads: 
‘‘Flannels, blankets, hats of wool, knit goods, and all 
goods made on knitting frames,” etc., and not under 
paragraph 400, which provides for duty on ‘‘ bonnets, 
hats and hoods for men, women and children, com- 
posed of chip, grass, palm leaf,” etc., as the word 
“bonnet ’”’ in the statute is not sufficiently broad, nor 
such peculiar, technical trade-meaning coupled with 
it as to cover these goods. The first thing to be deter- 
mined is the meaning of the word “bonnet.” What 
is its ordinary and received acceptation in the English 
language as used in this country, where Congress leg- 
islates? What is its popular and received import? 
Such, under the decisions. is the question which is to 
be answered. Now it needed not a reference to the 
quotations which were read here on this trial to sat- 
isfy us all that heretofore, at the time when the Bible 
was translated, at the time when Shakespeare wrote his 
plays, at the time that Walter Scott wrote his novels, 
and to-day even, in novels, narratives or poems de- 
scriptive of Scotch life—the word ‘* bonnet’’ was and 
is used as meaning and including a cover for the head. 
Is it in use in that sense however now—by now, I mean 
March 3, 1888—in this country? Several lexicons and 
eyclopeedias published in England and in Scotland 
have been referred to, but I suppose there is no better 
authority upon the English language to-day, so far as 
it goes—for the first volume oniy is out—than the Eng- 
lish dictionary published under the auspices of the 
Philological Society, and edited by Mr. Murray. That 
dictionary, under the definition of ‘‘bonnet,’’ de- 
scribes it as a ‘“‘ head dress of men and boys, usually 
soft, and distinguished from the hat by want of a 
brim; in England superseded in common use appar- 
ently before 1700 by cap, but retaiaed in Scotland; 
hence sometimes treated as equivalent to a Scotch 
cap.””’ That seems to be the English authority on the 
use of the term. But it is not its use in England which 
concerns us here. What is the meaning of the word 








“bonnet” in this country? What was its meaning on 
March 3, 1883? The lexicons are of course the first 
authority to be consulted upon such a question. But 
Ido not understand, under the decisions, that they 
are the sole fountain of authority, and that the court 
in deciding the question, is restricted to the precise 
definition used in any particular dictionary. Two 
dictionaries are recognized as the standards ‘for this 
country—Webster and Worcester. The edition of 
Worcester which has been put in evidence gives as the 
first definition, ‘‘‘a cap or hat worn by men,” with a 
quotation from Shakespeare in illustration, coupled 
however with a sign indicating that it was obsolete at 
the time that edition of the dictionary was published, 
which was in the year 1860. Webster’s dictionary, 
edition of 1865, does not contain any express state- 
ment that the word has become obsolete when used in 
thatsense; but the phraseology of the first definition 
which it gives is such as not necessarily to be in con- 
flict with the statement in Worcester. Itis: ‘tA cap 
or covering for the head, in common use before the in- 
troduction of hats, and still used by the Scotch.’ 
Whether or not that particular paragraph means that 
the cap or covering was in common use, or that the 
name of bonnet in that sense was in common use, is 
not entirely clear—grammatically clear—upon the face 
of the paragraph. If there is no conflict between the 
two authorities, then the statement in Worcester may 
be taken as conclusive. If however there is a con- 
flict between them, then the court must determine 
this question from its awn knowledge as to the use of 
the word. Three witnesses, and I do not refer to their 
testimony as enlightening the court upou the meaning 
of the word, nor do I predicate my ruling upon their 
testimony, but I refer to it in illustration merely— 
three witnesses gave suggestive testimony upon this 
point. Mr. Dunlap sells a great many of these caps— 
imports and sells them—and buys them also, I pre- 
sume, from manufacturers here. He sells them on 
the call of his customers as caps, except that Scotch- 
men have called and asked fora bonnet. Mr. Russell, 
himself a Scotchman, knows what a bonnet is: but 
though he has been in business here long, and sold 
many of them, he testifies that no one here has asked 
for these goods, asking for them by the name of bon- 
net. The other, a most important witness on that 
point, is the plaintiff himself. No one arriving in a 
strange city anywhere in this country, and wishing to 
purchase a Scotch cap, who should look over a busi- 
ness directory to find a shop at which to buy it, would 
go toa person who advertised himself as adealer in 
bonnets- The plaintiffseems to have recognized that 
fact fully, for upon bis sign he described himself as an 
importer of Scotch caps. U.S. Cir. Ct., 8. Dist. N. Y., 
Jan. 12, 1888. Toplitz v. Hedden. Opinion by La- 
combe, J. 

INFANCY —AVOIDANCE OF CONTRACT — RECOVERY 
OF CONSIDERATION.—An infant may, before or on ar- 
riving at age, disaffirm a purchase of personalty, other 
than necessaries, made by him during his minority, 
and recover back the consideration paid, without re- 
storing the property sold and delivered him, where it 
has been taken from him, whether rightfully or not, 
upon an execution against a third person. In such 
case he is not required, as a condition of his right to 
recover, to take any steps to recover the property 
taken from him. It is sufficient in such case that the 
property ceases to be in his possession or subject to 
his control. The true doctrine now seems to be that 
the contract of an infant is in no case absolutely void. 
1 Pars. Cont. 295, 328; Pol. Cont. 36; Harner v. Dip- 
ple, 31 Ohio St. 72; Williams v. Moor, 11 Mees. & W. 
256. An infant may, asa general rule, disaffirm any 
contract into which he has entered; but until he does 
so, the contract may be said to subsist, capable of be- 
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ing made absolute by affirmance, or void by disaffirm- 
ance, on his arriving at age; in other words, infancy 
coufers a privilege rather than imposes a disability. 
Hence the disaffirmance of a contract by an infant, in 
the exercise of a right similar to that of rescission in 
the case of au adult, the ground being minority, inde- 
pendent of questions of fraud or mistake. But in all 
else the general doctrine of rescission is departed 
from no further than is necessary to preserve the 
grounds upon which the priviiege is allowed; and is 
governed by the maxim that infancy is a shield and 
notasword. He is not in all cases, as is an adult, re- 
quired to restore the opposite party to his former con- 
dition; for if he has lost or squandered the property 
received by him in the transaction that he rescinds, 
and so is unable to restore it, he may still disaffirm 
the contract and recover back the consideration paid 
by him without making restitution; for if it were 
otherwise, his privilege would be of little avail as 
shield against the inexperience and improvidence of 
yout. But when the property rescinded by him from 
the adult is in his possession, or under his control, to 
permit him to rescind, without returning it or offer- 
ing to do so, would be to permit him to use his privi- 
lege as a sword, rather than asa shield. This view is 
supported, not only by reason, but by the greater 
weight of authority. It was recognized and applied 
by this court in Cresinger v. Welch, 15 Ohio, 156, deci- 
ded in 1846. The following is the language used by 
Mr, Tyler on the subject: ‘‘ If the contract has been 
executed by the adult, and the infant has the property 
or consideration received at the time he attains full 
age, and he then repudiates the transaction, he must 
return such property or consideration or its equiva- 
lent to the adult party. If however the infant has 
wasted or squandered the property or consideration 
received during infancy, and on coming of age repudi- 
ates the transaction, the adult party is remediless.’’ 
He then adds that ‘‘there are expressions of judges 
and text writers against the latter proposition, but,”’ 
he says, ‘the weight of authority isin harmony with 
it, and is decidedly in accord with the general princi- 
ples of law for the protection of infants.’’ Tyler Inf. 
(2d ed.) 80, and cases cited by the author. See also the 
case of Price v. Furman, 27 Vt. 268, and the notes 
thereto of Mr. Ewell, in his Leading Cases on Infancy 
& Coverture, 119. After an exhaustive review of the 
cases, this author says: ‘‘The true doctrine, and the 
one supported by the weight of authority (at least in 
the United States), would seem tu be that when an in- 
fant disaffirms his executed contract, after arriving at 
age, and seeks a recovery of the consideration moving 
from him, and where the specific covsideration re- 
ceived by him remains in his hands, in specie at the 
time of disaffirmance, and is capable of return, it 
must be returned by him; but if he has during,in- 
fancy wasted, sold or otherwise disposed of, or ceased 
to possess the consideration, and has none of it in his 
bands in kind on arriving at majority, he is not liable 
therefor, and may disaffirm without tendering or ac- 
counting for such consideration.’’ This statement of 
the law, supported, as itis, not only by the greater 
weight of authority, but also of reason, meets with 
our full approval. There is however much conflict in 
the decisions of the different States; greater perhaps 
than upon any other guestion connected with the law 
of infancy (Metc. Cont. 76); but we deem it unneces- 
sary to attempt to review or discuss them, for the 
very good reason that it has been done with thorough- 
ness and ability by the authors just referred to. See 
also the notes of Mr. Ewell to the recent case of 
Adams v. Beall, decided by the Maryland Court of 
Appeals, 26 Am. Law Reg. 710. We have been cited 
by counsel for the defendant below to a number of 
the previous decisions of this court, supposed to affect 





the right*of the plaintiff to recover; but a careful ex- 
amination will disclose that such is not the case. Ohio 
Sup. Ct., Jan. 10, 1888. Lemon v. Beeman. Opinion 
by Minshall, J. 


NEGLIGENCE — PRESUMPTION. — Between the 
ages of seven and fourteen a child is prima facie 
incapable of being guilty of contributory negligence; 
hence, in an action to recover damages for injury 
done to such achild, ademurer to the complaint, on 
the ground that it does not allege thatthe child was 
free from negligence, is bad. Ala. Sup. Ct., Feb. 2, 
1888. Pratt Coal & Iron Co. v. Brawley. Opinion by 
Clopton, J. 


INSURANCE—SOCIETIES—STATUS OF.—A corporation 
organized to provide for its members during life, and 
their families after death, provided in its constitu- 
tion and by-laws for the payment to the member at 
death of a certain sum in consideration of the pay- 
ment ofa membership fee and certain future assess- 
ments. Every candidate was obliged to be examined 
by a physician and found to be in good health before 
becoming a member. The officers and agents of the 
corporation received good salaries. Held, that the 
organization was not a corporation for benevolent pur- 
poses, but was an insurance company, and subject to 
all the provisions relating to such companies. This 
contract has all the features ofa life insurance policy. 
It is a contract by which one party, for a considera- 
tion, promises to make aeertain payment of money 
upon the death of the other; and it is well settled 
that whatever may be the terms of payment of the 
consideration by the assured, or the mode of estimat- 
ing or securing payment of the iusurance money, it is 
stilla contract of insurance, no matter by what name 
it may be called. Com. v. Wetherbee, 105 Mass. 149; 
State v. Benevolent Ass’n, 18 Neb. 281. It isin effect 
the ordinary contract made by insurance companies 
with the assured, differing from it in no important re- 
spect. The terms of payment are somewhat different, 
the amount being greater or less accurding as the 
member lives long or dies early; still it isa payment 
to be made at his death. The assured cannot be 
forced by suit to pay future premiums; but he loses 
his membership if he defaults in this respect. It is a 
common provision in insurance policies that if the as- 
sured fails to perform some of the conditions of this 
contract, that his policy may be cancelled, and the 
premiums paid shall in that event become forfeited to 
the company. The provision that membership may be 
forfeited for non-payment of assessments is in effect 
the same thing; for the assessments serve the purposes 
of premiums in an ordinary life policy. The examina- 
tion too which precedes admission into membership is 
the same as that which occurs before the issuance of 
a policy, and is intended to secure the society against 
fraud or imposition; to prevent an unsound person 
from becoming insured, and to reduce its risks of loss 
and increase its chances of profit. It matters not that 
the member was entitled to benefits in case of sick- 
ness. Insurance can be effected upon the health as 
well asthe life of an individual. These benefits too 
are incidental to the main object of the institution, 
and the certificates issued by it are none the less poli- 
cies of insurance, though the insured derive sums of 
money from the contract other than those for which 
he has specially bargained. We are of opinion there- 
fore that appellants constituted an insurance com- 
pany within the spirit and true meaning of thas term, 
and notan association conducted in the interest of 
benevolence, ascontemplated by title 20 of our Re- 
vised Statutes. This question has been frequently be- 
fore the courts of other States, and so far as we can 
ascertain has been universally decided in accordance 
with the opinion above expressed. In Bolton v. Bol- 
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ton, 73 Me. 299, the subject underwent thorough in- 
vestigation, and an institution, with purposes similar 
to the present, was held to be a mutual life insurance 
company. In State v. Critchett, 32 N. W. Rep. 787, the 
Supreme Court of Minnesota held a company formed 
by married men for the purpose of endowing the wife 
ofeach member upon marriage with asum of money 
equal to the then number of members, not to be a be- 
nevolent association. The members paid quid pro quo, 
and did not receive their money as an act of benevo- 
lence on the part of their fellow members. In State 
v. Benevolent Ass’n, supra, a society with a constitu- 
tion like the present, was held an insurance company 
within the meaning of a statute similar to our own. 
The benefits received are not gratuitous. They are due 
to the member on account of the money he pays into the 
society. It takes the risk of his continued existence 
and good health. Jf it be benevolent to pay one money 
under such circumstances, then every mutual life in- 
surance company is acting in a benevolent manner 
toward the family of an insured member when it pays 
the policy it had issued thereon for a moneyed con- 
sideration. It matters not what name the association 
may assume. The law looks to the real objects of the 
body, and not to the name indicative of benevolence 
which it may have assumed. These views will be found 
supported by the following authorities, in addition to 
those already cited: May Ins., § 550; State v. Citizens’ 
Ass’n, 6 Mo. App. 163; State v. Merchants’, etc., 
Ass’n, 72 Mo. 146; People v. Wilson, 46 N. Y. 477; 
State v. Life Ass’n, 38 Ohio St. 281. In some of the 
States these societies have been exempted by special 
statute from the requirements exacted of other insur- 
ancecompanies. In Illinois a special statute which 
provides that ‘‘associations intended to benefit wid- 
ows, orphans, heirs and devisees of deceased members, 
and when no annual dues are required, and where the 
members receive no money or profit or otherwise, shall 
not be deemed insurance companies."’ Hence it is of 
course held in that State that a society with the fea. 
tures prescribed, and lacking in those excepted by the 
statute, is notan insurance company. Itis admitted 
that without such a statute they would be included in 
the general sense of that term. League vy. People, 90 
Ill. 166. In Ohio astatute declares that such associa- 
tions shall in no manner be subject to the laws of the 
State relating to life insurance companies. Hence the 
decisions of that State are inapplicable to the present 
case. State v. Protection Ass’n, 26 Ohio St. 19. The 
decision in Com. v. Aid Ass’n, 94 Penn. St. 481, is ex- 
pressly founded upon a statute of similar character. 
And we think this will be found to hold true as to all 
cases, which hold such societies exempt from statu- 
tory provisions as to other insurance companies. See 
Supreme Council v. Fairman, 62 How. Pr. 386; State 
v. Bankers’ Ass’n, 23 Kans. 499. Tex. Sup. Ct., Jan. 
$1, 1888. Farmer v. State. Opinion by Willie, C. J. 


NEGOTIABLE INSTRUMENTS — ACCEPTANCE — WHAT 
CONSTITUTES.—The drawee of an order, on present- 
ment and demand, after taking time to consider, told 
the payee, ‘‘ I think there will be money enough to 
pay you, and it will be all right, and I will pay it.” 
On another occasion the payee’s agent asked the 
drawee about the order, and he said he ‘‘would not 
pay it that afternoon; but tell Short (the payee) it is 
all right, and I will pay it;”’ and the agent so in- 
formed payee. Held, that these words, though notin 
writing, in absence of a statute requiring written ac- 
ceptances, constituted « valid acceptance. By the ac- 
ceptance of a bill of exchange is meant the act or 
declaration by which the drawee therein named 
evinces-—makes manifest—his assent and agreement 
to comply with, and be bound by the request and 
order contained in the bill directed to him, according 





to its tenor, if the acceptance be absolute. It is in 
substance an agreement to pay the sum of money 
specified in the bill as therein directed. I Chit. Bills, 
281; Story Bills, § 238; 1 Pars. Notes, 281. No par- 
ticular words, or form of words, or manner are neces- 
sary to a valid acceptance, but it should generally be 
in writing, because this is orderly, promotes the con- 
venience of business transactions, renders them more 
certain, and facilitates the proof of acceptance. Writ- 
ing however is not essential in the absence of statu- 
tory regulation requiring it. The acceptance may be 
verbal or in writing. Either method is valid, but it 
must appear by express words or reasonable implica- 
tion. The intention of the acceptor to pay the bill 
must clearly appear, in whatever manner evinced. 
Usually the donee makes his acceptance by writing 
his name across the face of the bill, avd just over it 
the word ‘*‘ Accepted;’’ but it may be made by any 
word or phraseology implying substantially the same 
thing. Any words used by the drawee to the drawer 
or holder, or the agent of either, which by reasonable 
intendment signify that he honors [the bill (will pay 
it) will amount to an acceptance. And though he may 
not, on presentment of the bill, accept at once, if he 
afterward does so, this will be sufficient to bind him, 
although the holder would have the right to insist 
upon prompt acceptance according to the terms of the 
bill. N.C. Sup. Ct., Feb. 21, 1888. Short v. Blount. 
Opinion by Merrimon, J. 

NEW TRIAL— MISCONDUCT OF JURY — DRINKING 
WITH PARTY.—During the progress of the trial of the 
cause in the District Court, while the court had ad- 
journed for dinner, the defendant took two certain 
members of the jury in said cause, who were engaged in 
trying the same, intoa public liquor saloon, and treated 
them to intoxicating liquor, which was then and there 
drunk by said jurors. Held, that the verdict be set 
aside and a new trial granted. One of the earliest 
American cases involving a question of this character 
is that of People v. Douglass, 4 Cow. 26, which was 
tried in 1825. The facts out of which the question 
arose in that case were as follows: ‘‘The trial com- 
menced on the llth of January; at about 2 P. Mm. the 
jury had liberty to retire from the box, under the 
charge of two sworn constables, and the direction of 
the court to keep together and return speedily. This 
was before the trial was concluded. The jury re- 
tired to consider their verdict about 11 P. M., and re- 
turned a verdict of guilty about 4the next morning. 
After the conviction a motion was made * * * for 
a new trial, on the ground that two of the jurors, 
while out under the care of the constables, separated 
from their fellows, ate, drank whisky, put cakes in 
their pockets, and conversed with by-standers on the 
subject of the trial.’”’ A new trial being refused, the 
case was brought to the Court of Errors. In deliver- 
ing the opinion of the court, Woodworth, J., said: 
‘*Clearly we should disregard the fact of eating as 
forming any ground for setting aside the verdict; for 
though this might be a contempt of court, being with- 
out their leave, yet an opportunity to take reasonable 
refreshments would always be granted at a proper sea- 
son; and the circumstance of their being obtained 
somewhat irregularly could not prejudice the prisoner. 
But here the doubt is whether there was not further 
abuse in drinking spirituous liquors. This should not 
be tolerated in any shape in the jury during the pro- 
gress of the trial; and we have uniformly held that it 
vitiated the verdict in acivil cause, even where the 
liquor was given to the jury by consent. It will not 
do to weigh and examine the quantity which may 
have been taken by the jury, nor the effect produced.” 
etc. A new trial was granted. Thecase of Brant v. 
Fowler, 7 Cow. 562, was a civil case before the same 
court two years later. On the trial, after the judge 
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had concluded his charge, several of the jurors request- 
ing permission to go out, the judge told them they 
could go, accompanied by an officer. One of them, 
misunderstanding the charge of the judge, while out, 
separated himself from the officer, and drank about 
one-third of a gill of brandy. The verdict was for the 
defendant. On motion in behalf of the plaintiff to set 
aside the verdict for the irregularity, the affidavit of 
the juror was produced showing his mistake; and that 
he drank this small quantity of brandy to check a 
diarrhoea which he had incurred by drinking uew cider, 
ete. In theopinion the court say: ‘ We cannot allow 
jurors thus of their own head to drink spirituous 
liquors while engaged in the course of a cause. We 
are satisfied that there has been no mischief, but the 
rule is absolute, and does not meddle with conse- 
quences,”’ atc. The above two cases were criticised 
and distinguished, and in so far as they held that the 
mere drinking of spirituous liquors per se by the 
jurors was sufficient ground for setting aside the ver- 
dict, overruled by the case of Wilson v. Abrahams, 1 
Hill, 207. But in denying the motion to set aside the 
verdict in the latter case, the court, by Bronson, J., 
laid considerable stress on the fact that in that case 
the liquors were not drunk at the expense of a party 
to the suit. Theysay: ‘When in the course of the 
trial a juror has in any way come under the influence 
of the party who afterward has the verdict, or there 
is reason to suspect that he has drunk so much, at his 
own expense, as to unfit him for the proper discharge 
of his duty, * * * the verdict ought not to stand.” 
In the case of State v. Bullard, 16 N. H. 139, decided 
in 1844, later in point of time than that of Wilson v. 
Abrahams, supra, it appeared that about 8 o’clock in 
the evening the foreman of the jury who had retired 
for the purpose of agreeing upon a verdict, applied to 
the officer in attendance, who furnished them meats 
and drinks, including a half a pint of new rum, which 
was drunk by some of the jurors who had complained 
of being unwell. The jury returned a verdict against 
the prisoner, it being atrial for larceny. A new trial 
was granted. The court in the opinion, after citing 
the case of People v. Douglass, supra, say: ‘‘And we 
are of the opinion that the use of stimulating liquors 
by a jury deliberating upon a verdict in a criminal 
case, without first showing a case requiring such use, 
and procuring leave of the court for that purpose, isa 
sufficient cause for setting aside a verdict found 
against the prisoner in such circumstances, whether 
the use was intemperate or otherwise.’ The case of 
Davis v. State, 35 Ind. 496, came before the Supreme 
Court of Indiana in 1871. On the trial in the Circuit 
Court, “after the jury were charged, and put in the 
charge of a bailiff, that they might consider of their 
verdict, the bailiff, with two of them, went to a bil- 
liard and liquor saloon, where other persons were 
drinking and playing billiards, and the bailiff procured 
for each of them a drink of brandy, ginger-wine, nut- 
meg and sugar,’’ which they drank, and which was 
paid for by one of them. This misconduct of the 
jurors, with other grounds, were set ont in a motion 
fora new trial. The motion was overruled. In the 
Supreme Court, after citing to the point of the drink- 
ing of intoxicating liquors by the jurors the cases of 
Creek v. State, 24 Ind. 151; People v. Douglass, supra; 
Brant v. Fowler, supra; Wilson v. Abrahams, 
supra; State v. Bullard, supra; Jones v. State, 
13 Tex. 168; Pelham v. Page, 6 Ark. 535; Gregg 
v. McDaniel, 4 Har. (Del.) 367; and Com. v. 
Roby, 12 Pick. 496—the court reversed the judgment. 
The case of Ensign v. Harney, 15 Neb. 330, came be- 
fore this court on error to the District Court of Lan- 
caster county, on error for refusal to set aside the ver- 
dict and grant anew trial for misconduct on the part 
ofthe jury. The facts were that during the progress 





of the trial, ‘‘on Saturday at about 4 o’clock P. M. the 
court adjourned until the following Monday. Twoof 
the jurors applied to one of the attorneys (for the de- 
fendants in error) for his horse and buggy to carry 
them home, a distance of about twelve miles, and re- 
turn the following Monday. The attorney readily 
complied with their request. A verdict having been 
rendered for the defendant, a motion for a new trial 
was filed in which this cause, among others, was as- 
signed. The judgment was reversed and a new trial 
awarded. The court inthe opinion said: ‘‘ Where a 
juror is accepted as impartial, he must remain so dur- 
ing the trial. To permit him to accept favors from 
either party, is to put him under obligation to such 
party, the tendency of which is to bias his judgment. 
Nor is it material that such favors were not intended 
to influence the juror, asit cannot be determined how 
far they may have had effect; and such misconduct 
will vitiate the verdict.” Where a juror during the 
trial spent the night at the house of one of the parties, 
and was entertained free of charge, a verdict in favor 
of such party was set aside. Walker's case, 11 Ga. 208. 
Where two of the jurors spent the night at the house 
of the counsel for the successful party, the verdict 
was set aside. Walker vy. Hunter, 17 Ga. 414. During 
a trial for robbery, one of the counsel for the prosecu- 
tion, at the request of two of the jurors, kept their 
horsesover night for them, without charging there- 
for; a verdict against the prisoner was set aside. 
Springer v. State, 34 Ga. 381. Where during a trial 
several of the jurors went to a restaurant kept by a 
person who was chiefly interested in the verdict, and 
there partook of refreshments, for which they neither 
made nor were asked to make compensation, the ver- 
dict was set aside. Redmond v. Insurance Co., 7 Phila. 
167. Where during atrial a juror and other persons 
went to a neighboring tavern, and while there the 
juror ate and drank at the expense of the plaintiff, and 
some calculations were made by the juror in the pres- 
ence of the plaintiff respecting the amount of the ver- 
dict, a new trial was granted. Keegan v. McCandless, 
7 Phila. 248. In the case at bar the intoxicating liquors 
were furnished to the jurors, and paid for by the party 
to the suit in whose favor a verdict wasrendered. The 
question of the unauthorized drinking of intoxicating 
liquor per se by the jurors does not properly arise. If 
it did, speaking for myself alone, I could not hesitate 
to hold it sufficient to vitiate the verdict. But where, 
as in this case, the liquor is received as a treat at a 
public bar by a juror engaged in the trial of a cause, 
by a party to the suit, and drunk by him as such, it 
cannot be doubted that a verdict following such mis- 
conduct, and which necessarily rests under the sus- 
picion of having been influenced thereby, should be 
set aside. Neb. Sup. Ct., Feb. 15, 1888. Vose v. Mul- 
ler. Opinion by Cobb, J. 


PARENT AND CHILD —DUTY OF PARENT TO SUPPORT 
MINOR CHILD — DIVORCE. — The obligation of the 
father to provide reasonably for the support of his 
minor child until the latter is in condition to provide 
for his own support is not impaired by a decree which 
divorces the wife avinculo, on account of the hus- 
band’s misconduct, gives to her the custody, care and 
nurture of the child, and allows her a sum of money 
as alimony, but with no provision for the child’s sup- 
port. The duty of the father to provide reasonably 
for the maintenance of his minor children, if he be of 
ability, is a principle of natural law. And he is un- 
der obligation to support them, not only by the laws 
of nature, but by the laws of the land. As said by 
Chancellor Kent: ‘‘ The wants and weaknesses of chil- 
dren render it necessary that some person maintains 
them, and the voice of nature bas pointed out the par- 
ent as the most fit and proper person.’”’ 2 Com. 189. 
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And see Trustees v. Trustees, 3 Ohio, 100; Edwards v. 
Davis, 16 Johns. 281. The natural duty is not to be 
evaded by the husband's so conducting himself as to 
render it necessary to dissolve the bonds of matri- 
mony and give to the mother the custody and care of 
the infant offspring. It is not the policy of the law to 
deprive children of their rights on account of the dis- 
sensions of their parents, to which they are not par- 
ties, or to enable the father to convert his own mis- 
conduct into a shield against parental liability. The 
divorce may deprive him of the custody and services 
of his children and of the rights of guardianship 
against his will; but if by the judgment of the court, 
aud upon competent and sufficient evidence, he is 
found to be an unfit person to exercise parental con- 
trol, while the mother is in all respects the proper per- 
son to be clothed with such authority, he cannot 
justly complain. The alimony allowed by the court 
below is not to be construed into an allowance for the 
support also of the child. Alimony, in its proper sig- 
nificance, is not maintenance to the children, but to 
the wife; and the fact that there has been a judgment 
of divorce, with alimony and custody of minor chil- 
dren to the wife, will not of itself operate as a bar to 
a subsequent claim against the husband for the chil- 
dren’s maintenance. We think it is a sound principle 
that if a man abandons his wife and infant children, 
or forces them from home by severe usage, he be- 
comes liable to the public for their necessaries. The 
doctrine is stated in Weeks v. Merrow, 40 Me. 151, 
that ifa minoris forced out into the world by the 
cruelty or improper conduct of the parent, and is in 
want of necessaries, such necessaries may be supplied 
and the value thereof collected of the parent on an 
implied contract. See also the language of Metcalf, 
J., in Dennis v. Clark, 2 Cush. 352; 2 Kent. Com. 193; 
Stanton v. Willson, 3 Day, 37; Lord Eldon in Rawlyns 
v. Vandyke, 3 Esp. 252; Fitler v. Fitler, 33 Penn. St. 
50. There is evidently no satisfactory reason for 
changing the rule of liability, when through ill treat- 
ment or other breach of marital obligation the hus- 
band renders it necessary for a court of justice to di- 
vorce the wife and commit to her the custody of her 
minor children. If under such circumstances, upon 
the allowance of alimony with custody of children, 
the court omits to make an order for the children’s 
maintenance, the father’s, natural obligation to sup- 
port them is of none the less force. It has been held 
in England that where a wife is living separate from 
her husband on account of his misconduct, and the 
custody of their infant child is given to her, against 
the husband’s will, by the master of the rolls, under 
the statute, the wife will be clothed with power to 
pledge the husband’s credit for the reasonable ex- 
penses of providing for the child. Bazeley v. Forder, 
L. R., 3 Q. B. 559, was an action for goods sold and de- 
livered. The plaintiff, on the order of the defendant’s 
wife, had supplied clothes for the defendant’s child. 
The wife was living separate from him, for reasons 
which justified her doing so; and the child, which 
was under seven years of age, was living with her, 
against the defendant’s will, having been transferred 
by judicial order, under the statute, from the father’s 
custody to that of the mother. Blackburn, J., said: 
“T think, on principle, that as soon as the law became 
such that a wife separated from her husband might 
properly and legally have the custody of her infant 
children under the age of seven years, though the 
husband objected, it became a reasonable and neces- 
sary thing that she should clothe and feed those chil- 
dren according to their degree. It is true that in one 
sense this isan expense voluntarily incurred by the 
wife, as she is not obliged to ask for or take the cus- 
tody of her child; but I think the wife’s authority in 
such cases is to pledge the husband’s credit for her 





reasonable expenses, though they exceed what she is 
obliged to incur.’’ It is urged that the father is re- 
leased from obligation to maiatain his infant chil- 
dren when deprived of their society and services 
against his will. Butif voluntary misconduct on his 
own part leads to the deprivation, he is himself re- 
sponsible, and not the court which intervenes for the 
protection of his children. And if the father, as 
against a stranger, cannot escape liability for nocessa- 
ries furnished to his minor children though remain- 
ing with their mother after the divorce, the mother 
will not be barred of an action against her former hus- 
band for the expense of maintaining the children. 
After a dissolution of the marriage relation by di- 
vorce, the parties are henceforth single persons, to all 
intents and purposes. All marital duties and obliga- 
tions to each other are at an end, and they become as 
strangers to each other. Upon the establishment of 
such new relations, a promise may be implied on the 
part of the father to pay the mother, as well as athird 
person, who has supplied the necessary wants of his 
infant child. The statute, 43 Eliz., chap. 2, directs 
that ‘‘ the father and mother, grandfather and grand- 
mother, of poor, impotent persons, shall maintain 
them, if of sufficient ability, as the quarter sessions 
shall direct.’’ Its provisions have beeu re-enacted in 
several of our States; and in view of the special en: 
actment, it has been held that where the husband and 
wife are divorced, and upon her application the cus- 
tody and control of the minor children are awarded to 
her, she cannot, in an action against the. father, re- 
cover for the entire support of such children fur- 
nished by her after the divorce, but only for contribu- 
tion. But there is no such statute in this State; and 
in general, after a divorce, as well as during coverture, 
the primary duty of maintaining any minor chiid of 
the morriage still remains with the former husband. 
An early case in support of the conclusions to which 
we have arrived is Stanton v. Willson, supra—a decis- 
ion, says Ellsworth, J.,in Finch v. Finch, 22 Conn. 
421, ‘‘ well considered by a court of distinguished and 
unsurpassed ability, and which so far as my knowl- 
edge extends, has ever been satisfactory to the judges 
and the profession, and sustained by principles as old 
as the common law itself.’”” The action was book- 
debt by the plaintiff, the former wife of John Bird, 
against Willson, executor, for education and support 
furnished by her, before her intermarriage with Stan- 
ton, to the children of Bird. The court say: ‘‘ By the 
divorce, the relation of husband and wife was de- 
stroyed, but not the relation between Bird and his 
children. This duty and liability as to them remained 
the same, except so far forth as he was incapacitated 
or discharged by the terms of the decree. This decree 
takes from him the guardianship of two of his chil 
dren. This transfer of the guardianship to the plaintiff 
vested her with powers similar to those of guardians 
in other cases; and the appointment of the plaintiff to 
this trust did not subject her to the maintenance of 
the children, her wards, any more than a stranger 
would have been subjected by a like appointment. By 
accepting the trust, she became bound to provide for, 
protect and educate them at the expense of Bird, un- 
less the decree of the General Assembly has made 
other adequate provision, which by the terms of that 
decree she is bound to apply. This is not the case 
here. The sun allowed was directed to be paid to her 
as her part and portion of Bird’s estate, und in lieu of 
all claims of dower.’”? Other well-considered cases 
have enforced the same doctrine. In Plaster v. Plas- 
ter, 47 Ill. 290, there was a decree dissolving the mar- 
riage relation and giving the custody of the minor 
child to the mother, because of the unfitness of the 
father, and allowing a sum in gross as her alimony. A 
supplemental petition was afterward filed by the 
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mother, claiming pay for the support and education of 
the child for the time intervening between the decree 
granting the divorce and the filing of the petition. 
The petition was dismissed, and on error it was in- 
sisted that the court should have retained the peti- 
tion and granted the relief sought. The Supreme 
Court, in reversing the decree of the court below, de- 
clared itself unable to appreciate the force of the ob- 
jection that because by the decree of divorce, the cus- 
tody of the child was given to the mother, the defend- 
ant was absolved from his further support and nur- 
ture. As it was the father’s neglect of duty that pro- 
duced the divorce and warranted the decree giving 
the custody of the child to the mother, the court 
rightly observed that his being adjudged an improper 
person to have the custody, care and education of his 
child could not release him from both his natural and 
legal duty. The money decreed to the mother having 
been declared to be for her use, and there being no 
implication that any portion was intended as an 
equivalent for the support of the child, it was held 
that the defendant in error was liable for necessary 
and proper expenditures for the child’s support, but 
only for such support as the child was unable himself 
to procure; and that after he became able to earn a 
support, in whole or in part, the father was not bound 
to maintain him in idleness, but only to pay for such 
portion as the child could not earn by reasonable 
effort. See also Conny. Conn, 57 Ind. 323; Courtright 
v. Courtright, 40 Mich. 633; Buckminster v. Buck- 
minster, 38 Vt. 252; Holt v. Holt, 42 Ark. 495. Ohio 
Sup. Ct., Dec. 13, 1887. Pretzinger v. Pretzinger. 
Opinion by Dickman, J. 


RAILROAD COMPANIES—INJURIES AT CROSSING — 
CONTRIBUTORY NEGLIGENCE.—Plaintiff attempted to 
pass a railroad crossing with a team and wagon. She 
had just observed the passenger train pass, and was 
not expecting any othertrain at that time, although 
she had seen a freight train standing on the track, 
headed that way, in the town which she had just left. 
The railroad at that point cuts through a hill, so as to 
obstruct the view from the wagon road. She was fa- 
miliar with the crossing, having crossed there many 
times before, and had always used great care in look- 
ing for trains. On this occasion she did not stop to 
look or listen; her team came into collision with a 
passing engine, aud one horse was killed and wagon 
was overturned. Held, that plaintiff was guilty of 
contributory negligence. Will the fact that a train is 
behind time relieve the traveller of the duty of care 
and caution? Railroad companies have the right to 
run trains at all times, and those having occasion to 
cross their tracks are entitled to no exemption from 
care and vigilance because trains are irregular or extra 
trainsare put on. ‘‘Assume in this case,’’ says Harris, 
J., ‘that it was negligence in the railroad company to 
be behind time, and will this, in law, excuse the de- 
fendant from observing care on his part? In my 
opinion it will not. Such arule would be extremely 
dangerous, aud there would be much difficulty in its 
application. It may be that those who live in the im- 
mediate vicinity of railroads, and who frequently cross 
them, may when they suppose a train has just passed, 
be less careful, and this may grow into a habit; or 
they may consult time-tables, and from them reason 
that there can be no locomotive near, and act without 
regard tocare; but if they do so, in my opinion, they 
act attheir peril. They will be charged with negli- 
gence in case they rush on the track without looking, 
or trying in a proper way to ascertain the fact whether 
danger is near; and they will not be permitted to re- 
cover damages for any injury they sustain.’”’ Dascomb 
v. Railroad Co., 27 Barb. 226. So that it seems that 
though a person or traveller may know the usual time 





of the running of different trains, or the fact that 
they may know that a train has passed, and 
that another train will not be along for some 
time, according to their information or the time- 
table, it does not relieve him of the duty of observing 
careand prudence, or of using his faculties when he ap- 
proaches and attempts to crossa railroad track. The 
law requires of him to make a reasonable use of his 
senses, and if the view of the track is obstructed, he 
must use his sense of hearing, and if he neglects to do 
80, and a collision results, he suffers by consequence of 
his own negligent act, and is not entitled to recover. 
He who fails to exercise this precaution when there 
are no circumstances to disturb his judgment, or im- 
pede his action at the time, is not using ordinary care. 
It has been said: ‘‘ The track itself is a warning of 
danger, and I think it must be laid down as a princi- 
ple of law that persons abont to cross arailroad track 
are bound to recognize the danger, and to make use of 
the sense of hearing as well as of sight, and if either 
cannot be rendered available, the obligation to use the 
other is the stronger, to ascertain before attempting 
to cross it whether a train is in dangerous proximity; 
and if they neglect to do this, but venture blindly 
upon the track, without any effort to ascertain whether 
a train isapproaching, it must be at their own risk. 
Such conduct is of itself negligence, and should be so 
pronounced by the courts as matters of law.’’ Chris- 
tiancy, J., in Railroad Co. v. Miller, 25 Mich. 290. “As 
the plaintiff could not use his eyes with effect,’’ said 
Crockett, J., ‘it was incumbent on him, as a person of 
ordinary prudence, to make the best use of his ears, 
which he could not do while his team was in motion. 
Upon the plaintiff's statement of the facts, we hold 
that he was guilty of contributory negligence, in fail- 
ing tostop his team to listen to the approaching train.” 
Flemming v. Railroad Co., 49 Cal. 256. ‘“ But aside 
from that fact,”’ said Field, J., “‘ the failure of the en- 
gineer to sound the whistle or ring the bell, if such 
were the fact, did not relieve the necessity of taking 
ordinary precautions for her safety. Negligence of 
the company’s servants in these particulars was no 
excuse for negligence on her part. She was bound to 
listen, and to look before attempting to cross the 
railroad track, in order to avoid an approaching train, 
and not to walk carelessly into the place of possible 
danger. Had she used her senses, she could not have 
failed both to hear and see the train which was com- 
ing. If she omitted to use them, and walked thought- 
lessly upon the track, she was guilty of culpable negli- 
gence, and so far contributed to her injuries as to 
deprive her of any right to complain of others.”’ Rail- 
road Co. v. Huston, 95 U. S. 697. ‘“‘A railroad crossing 
is a place of danger, and common prudence requires 
that a traveller on the highway, as he approaches one, 
should use the precaution of luoking to see if a train 
ie approaching. If he fails todo so, the general knowl- 
edge and experience of men at once condemn his con- 
duct as careless.’”’ Allyn v. Railroad Co., 105 Mass. 
79. Againitis said that “a traveller should always 
approach a railway crossing under the apprehension 
thata train is liable to come at any moment, and 
while he may presume that those in charge of it will 
obey the Jaw by giving the signals, the law will never- 
theless require that he obey the instincts of self-pre- 
servation, and not thrust himself into a situation of 
danger, which notwithstanding the failure of the rail- 
road, he might have avoided by the careful use of his 
senses.”’ Railroad Co. vy. Butler, 2 N. E. Rep. 138. 
See also Railroad Co. v. Righter, 42 N. J. L. 180, note, 
and cases cited on page 226; 2 Am. & Eng. R. Cas.; 
Payne v. Railway Co., 13 Lea, 522; Schaefert v. Rail- 
way Co., 62 Lowa, 624; Henze v. Railway Co., 71 Mo. 
636; Railway Co. v. Beale,73 Penn. St. 504; Railroad 
Co. v. Clark, 73 Ind. 168; Haas v. Railroad Co., 47 
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Mich. 401; Tucker v. Duncan, 9 Fed. Rep. 867; Rail- 
road Co. v. Adams, 33 Kans. 427; Railroad Co. v. 
Ritchie, 102 Penn. St. 425; Railroad Co. v. Newbern, 
19 Am. & Eng. R. Cas. 261; 1 Thomp. Neg. 424, 426, 
and cases cited; and also Beach Cont. Neg., § 63; Ry. 
Accidental Law, 168. It thus appears to bea duty im- 
posed by the law upon a person about to cross a rail- 
road to use his eyes and ears; to look out for sign- 
boards and signals; to listen for bell or whistle; and 
if the view of the road is obstructed it does not relieve 
him of the obligation to listen and ascertain, if he can, 
whether there is an approaching train. Nor will the 
fact that the train is behind time (Salter v. Railroad 
Co., 75 N. Y. 273; State v. Railroad Co., 47 Md. 76), or 
that it wasa special train (Schofield v. Railroad Co., 
114 U. S. 615), or the failure of the railway to give the 
signal of its approach at the crossing (see cases supra), 
excuse the non-performance of this duty. In many 
of the cases the measure of duty goes to the extent of 
requiring the traveller to stop in order to look or lis- 
ten; but he is not required to get out of his wagon 
and go forward on foot for the purpose of looking 
(Stackus v. Railroad Co., 79 N. Y.467; Davis v. Rail- 
road Co., 47 id. 400; Railroad Co. v. Wright, 80 Ind. 
182) unless there are some peculiar circumstances re- 
quiring it. Railroad Co. v. Beale, 73 Penn. St. 509. 
Now the plaintiff was a competent person to take care 
of herself, was familiar with the road and its intersec- 
tion with the railroad, and fully understood from the 
obstructed view the danger and risk incurred in at- 
tempting to cross it without listening. There is no 
pretense that her team was or became unmanageable 
or unduly excited; or that there were any circum- 
stances embarrassing or perturbing her judgment; or 
that she was in the presence of any entangling influ- 
ences or conditions to perplex or influence her mind. 
She was in the full possession of all her faculties, and 
if she had listened could have heard the train; yet re- 
lying on the fact that the passenger train had passed, 
and that no other train was due for some time, she re- 
laxed her vigilance, and drove on the track, and in col- 
lision with the train. ‘If the obstruction had been 
snch,” said Johnson, J., ‘‘as to prevent her from see- 
ing the track or train, then in the exercise of ordinary 
care she should have listened for the train.’’ Railroad 
Co. v. Adams, 33 Kans. 451. Upon this state of facts, 
what doubtful or qualifying circumstances does the 
conduct of the plaintiff present which excuses her 
from the plain consequences of her negligent acts? 
The duty which the law imposed for her own safety as 
well as the lives of passengers on trains, she neglected 
and disregarded,under circumstances which demanded 
the exercise of prudence and caution. It is true that 
negligence is ordinarily a question of fact for the jury 
to determine from all the circumstances of the case, 
and that the cases where a nonsuit is allowed are ex- 
ceptional and confined to those as here, where the un- 
contradicted facts show the omission of acts which 
the law adjudges negligent. In such cases, where the 
measure of duty is defined by law, ‘‘then,’? says Mr. 
Beach, “a failure to attain that standard is negligence 
in law, and a matter with which a jury can properly 
have nothing to do.”” Beach Cont. Neg., § 163. This 
is the principle upon which Cogswell v. Railroad Co., 
6 Ore. 417, was decided by Buise, J. We think, upon 
the undisputed facts of this case as made by the plain- 
tiff, her own negligent act contributed to produce the 
injury which she sustained by the collision, and that 
the motion for nonsuit ought to have been allowed. 
Ore. Sup. Ct., Feb. 15, 1888. Durbin v. Oregon Ry. & 
Nav. Co. Opinion by Lord, C. J. 


NEGLIGENCE— SWITCH CROSSING — IMPLIED 
LICENSE.—The shortest route from a village to its 
railway station was a path across a switch. The 
company’s agents, with the knowledge of its officers, 





habitually parted the cars standing on this switch so as 
to leave a space between them near this path. Plain- 
tiff's intestate, on his way to the station, crossed this 
track when such space was only eighteen inches, and 
was caught and killed by the sudden backing of the 
train. When he reached the track, he could not see 
the engine, and he had no notice that the cars were 
about to start. Held, that the company was liable, its 
acts, in keeping this crossing epen, constituting an in- 
vitation to the public to use it in coming to the sta- 
tion. In all cases like the present it is a question of 
prime importance in determining the liability of the 
defendant to ascertain whether the injured party was 
upon the premises at the time of the accident under a 
bare license or permission or in pursuauce of an invi- 
tation. Here the deceased must be regarded as hav- 
ing adopted this route in pursuance of an invitation 
held out to hm by the conduct of the defend- 
ant company. The circumstance that the cars were 
habitually separated at this point, when taken in con- 
nection with the location of the steps to the platform 
of the passenger depot, and the constant uninter- 
rupted use of the same by persons getting on and off 
at this depot, which was never at any time dis- 
countenanced by the road or its officials, to whom it 
was known, is susceptible of no other construction 
than that it was designed as a path by means of which 
access might be gained to the depot, as well by per- 
sons having occasion to visit the depot as by the com- 
pany’s employees. Under these circumstances it can- 
not be imputed to the deceased as negligence, if in the 
absence of some warning he selected this route rather 
than the otherand longer one around by the freight 
depot. Under such circumstances it seems to us clear 
that an obligation was imposed upon the company to 
see that it should not become a source of danger to 
those to whom it had held it out as a passage or way 
through which they might safely go, and a duty was 
imposed upon the company of notifying persons enti- 
tled or invited to use, in some unmistakable way, that 
it was about to be closed before closing it. Railroad 
v. Fitzpatrick, 35 Md. 38; Gillis v. Railroad Co., 59 
Penn. St. 129; Kay v. Railroad Co., 65 id. 269. Now if 
we are right in the views already expressed, here was 
an invitation plainly extended to the plaintiff to cross 
the railroad at that point; for as we have before inti. 
mated, the custom or habit of the company in making 
and leaving open a passage-way between the cars ut 
this point, which the record shows was fully known to 
its officers, taken in connection with the general adop- 
tion of it as the proper route by all persons having oc- 
casion to go to the passenger depot, and the failure of 
the company to provide for such persons some other 
unobstructed route, can be regarded as nothing else 
than an invitation from the company to the deceased 
to use that way. There can remain but one other in- 
quiry, and that is this: Was the deceased, in accept- 
ing this invitation, so wanting in the ordinary care re- 
quired of him as to deprive him of the right to re- 
cover?—a question not difficult to answer,if we 
remember it amounts to nothing more than this, 
whether the danger in attempting to cross the track 
between those stationary cars was so obvious that a 
person of ordinary prudence would not have made the 
attempt. Let it be borne in mind that all that could 
be required of the deceased was reasonable care in 
view of the special circumstances of the case. The 
cars were not only at a standstill, but there is nothing 
to show that there was any thing to indicate to the de- 
ceased that they were about to be set in motion. Un- 
der such cireumstances it was a matter of little conse- 
quence whether the cars were two or ten feet apart. 
In either case, there being nothing to indicate to the 
deceased that these cars were about to be moved, he 
had a right to suppose that he could effect his passage 
in safety. This was the view taken by the jury, and 
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we entertain no doubt of its correctness. There are 
cases where the question of negligence is one of law, 
to be decided by the court, but negligence, as a gen- 
eral rule, is a question of fact which ought to be sub- 
mitted to the jury, and thisis always the case where 
the facts are in dispute, and the inferences which fair- 
minded men would draw from them are doubtful. In 
this view of the case, it becomes unnecessary to con- 
sider the instructions. The judgment of the Circuit 
Court of Loudoun must be reversed, and a judgment 
will be entered here upon the verdict rendered on the 
first trial. Va. Sup. Ct. App., April 7, 1887. Nichols’ 
Adm'r v. Washington, O. & W. R. Co. Opinion by 
Hinton, J. 


WILLS — PROBATE — LIMITATION OF TIME.—In the 
absence of statutory limitations a Probate Court has 
authority, as matter of law, to admitawill to probate 
sixty-three years after the death of the testator. In 
Shumway v. Holbrook, 1 Pick. 117, the question was 
whether a will not admitted to probate was admissi- 
ble inevidence. It wus held that it was not; but it is 
said: “If a will can be found, it may be proved in the 
Probate Court at any time, in order to establish a title 
to realestate. It differs from an administration of 
personal property, which cannot be originally granted 
upon the estate of any person after twenty years from 
his decease.”’ In the course of the argument Mr. Jus- 
tice Jackson alluded to a case in Essex county, per- 
haps thirty years before, where it was found that a 
widow must hold land under a will which had not 
been proved. The will having been offered for pro- 
bate, the judge of probate declined to allow it, as 
more than twenty years had elapsed since the death 
of the testator, and on appeal his decision was re- 
versed and the will admitted to probate. The re- 
search of the counsel for the appellant has established 
that the case thus alluded to was that of Dennis v. 
Bearse (Essex), and has supplied us with as satisfac- 
tory an account of it, drawn from the papers on file 
as they willafford. It is a case to which some weight 
must be attached, as it brought into question directly 
the authority of the Court of Probate, and the appeal 
was to the full bench of the Supreme Court, which re- 
versed the original decree. While no opinion appears 
to have been written, it could not but have been a 
carefully considered case, as it reversed the opinion of 
the judge of probate as to the extent of his jurisdic- 
tion. The will thus admitted to probate was so ad- 
mitted thirty-six or thirty-seven years after its date. 
How long after the death of the testator does not 
clearly appear, although some of the papers found in- 
dicate that it was more than thirty years after. In 
Marcy v. Marcy, 6 Metc. 360, the question was whether 
there was sufficient evidence that a will, which be- 
came operative forty-three years before, had been ad- 
mitted to probate, so that it could be read in evidence. 
The court held that there was such evidence; adding 
“and on evidence like the present, it would be the 
duty of the Probate Court to establish the will, if for 
want of form the probate should have been considered 
so defective that the will had been rejected as evi- 
dence in its present state.” In Waters v. Stickney, 
12 Allen, 1, where it was held that the Probate Court, 
fourteen years after admitting a will to probate, 
might admit to probate a codicil, written upon the 
same leaf, which had escaped attention, and was not 
passed upon at the time of the probate of the original 
will, it is said by Mr. Justice Gray, citing the above 
cases: ‘It has been directly adjudged by this court 
that a will may be proved even thirty years after the 
death of the testator, although original administra- 
tion could not, by statute, be granted after twenty 
years;’’ and again, “if no will had been proved, the 
lapse of time would not prevent both will and codicil 
from being proved now.” While it is true that in 





neither of these cases has it been decided that a will 
disposing of lands can be admitted to probate after 
sixty years, yet there is no suggestion in any of them 
that there is any limitation of time to such proof, and 
the language used is quite explicit to the contrary. In 
view of the decisions made, and the repeated ex- 
pressions directly relevant to the cases considered, 
used in argument by judges of this court, we cannot 
treat this inquiry as the appellant desires we should— 
as practically a new question. We must deem it one 
that has been fairly passed upon and decided. It may 
be that the inconveniences which might arise from the 
probate of a will many years after the death of the 
testator were such that a statute limiting the period 
might be properly enacted. That course bas in some 
States been adopted. Conn. Rev. 1875, chap. 11, §§ 
21-23; Rev. St. Me., chap. 64,§ 1. But statutes of 
limitation are arbitrary, and the considerations which 
apply to positive laws of this character are legislative, 
rather than judicial. In many instances, where a 
great length of time has elapsed after the death of a 
testator, possessory titles will have been acquired 
which will prevail against the record. What is due to 
the just rights of the devisees is to be considered with 
reference to other rights of property, or to the repose 
of the community; but such considerations belong to 
the domain of legislation. So long as one can produce 
the evidence necessary to obtain the probate of a will, 
we can see no legal reason why one who relies upon it 
should not be allowed to prove itas he would be per- 
mitted to prove a deed, however ancient, under which 
he claimed title. Thefact that he could not offer in 
evidence a will not admitted to probate, as he might 
an ancient deed, would certainly afford no reason why 
its authenticity should not be established in the Pro- 
bate Court by its regular course of procedure. Mass. 
Sup. Jud. Ct., Feb. 29, 1888. Haddock v. Boston & M. 
R. Co. Opinion by Devens, J. 


—_——-—___——. 


CORRESPONDENCE. 


QUEER NAMES. 


Editor of the Albany Law Journal: 

Among “Current Topics,’ page 21, of current vol- 
ume of the JOURNAL, you concatenate many extraor- 
dinary patronymics. Your case of Dick v. Funk was 
singular as a binominal action. What do youthink of 
multinominal intitulation of a judgment in our county 
clerk’s office which reads: ‘‘ John H. Wrampelmeier, 
F. William Wrampelmeier, August Schmiedeknecht, 
Frederick Isle and F. William Vogt against Henry 
Grumme and Emil C. Klippenstein?’”’ 


July 14, 1888. 


ANON. 


NEW BOOKS AND NEW EDITIONS. 


JONES ON LIENS. 

A Treatise on the Law of Liens, Common Law, Statutory, 
Equitable and Maritime. By Leonard A. Jones. Boston 
and New York: Houghton, Miflin & Co., 1888. 2 vols. 
Pp. xv, 727; vi, 725. 

Mr. Jones is well known as an industrious, discrim- 
inating and judicious commentator, who has pro- 
duced excellent works on Mortgages, Persunal Prop- 
erty, Railroad Securities, Pledge, etc., and the pres- 
ent work is a natural outcome of some of these. We 
are able to see from our examination that it is execu- 
ted with his accustomed research and skill, and the 
subject recommends it to general acceptance. It 
seems to cover all the ground indicated by the title, 
and is thus a very comprehensive and practical com- 
meutary. 
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CURRENT TOPICS. 


OME cad — anonymous, you may be sure — has 
written a vile and atrocious book called ‘‘ The 
American Jew,” the key-note of which is, ‘‘the 
Jew must go.” In spite of the advertisement we 
may by chance give the thing, we will not tamely 
submit to having it sent us for review. We will 
adopt the language of the Cleveland Plain Dealer 
in respect to a previous book by the same author, 
entitled ‘‘The Original Mr. Jacobs "—‘‘ blind, bru- 
tal bigotry.” It is easy to make fun of the Jews, 
but it is not easy to understand the virulent hatred 
of the race expressed in this book. Centuries of 
christian prejudice, hatred and persecution have 
segregated and solidified the race and intensified 
its peculiarities. It is too late to deny to it the 
possession of extraordinary merit and talents when 
it is observed that within a few years the prime min- 
isters of three leading European countries have been 
Jews or of immediate Jewish descent — D'Israeli, 
Gambetta and Castelar. We might go back still 
further and remark that the race most favored of 
God was the Jewish, and that the Saviour of man- 
kind was a Jew. But taking them to-day, the 
main cause of complaint seems to be that their in- 
stincts are chiefly commercial, and that they have 
outwitted their christian competitors in trade. Not 
a million of Jews in the whole country, and yet 
those in New York city alone own lands worth 
thirty million dollars, This does not look much 
like ‘‘ole ’clo” and pawnbroking. We dare say 
their christian revilers would be glad to have made 
the like success, and would if they had had the 
brains. It is not probable that the Wall street 
stock robbers are all or mainly Jews— there is a 
large majority of good Christians among them. 
And so of all other ‘‘corperers."’ One chapter 
of this book is devoted to ‘‘The Jew in his 
relation to the Law.” The writer asserts that 
there are no Jews among the judges of the 
United States Supreme Court, or our Court of 
Appeals or Supreme Court. We believe that among 
the two former classes of judges there are no Eng- 
lish, French, Irish or Germans, and we think there 
are very few, if any, among the latter. But that is 
nothing against the latter races. One of the bright- 
est intellects that ever illuminated the English 
bench was Jessel, master of the rolls, but the au- 
thor will answer that he was not an American, and 
that would be his answer to the instancing the 
great law-giver, Moses. He says there is no Jewish 
American law-book writer except ‘‘ possibly ” Ben- 
jamin, but he does not speak of the fact that the 
latter went to England and got there the greatest 
legal practice ever known. He does not speak of 
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the great Jewish artists and composers, among 
whom Meyerbeer and Mendelssohn now occur to us, 
although Wagner in a ruffianly manner denies the 
latter any merit. He might take a lesson in chris- 
tianity from the beautiful spirit of Mendelssohn’s 
‘*St. Paul.” We have always found that novels 
and the drama afford a pretty safe estimate of 
national character. So while in former times we 
were treated to ‘‘Shylock” and the ‘Jew of 
Malta,” and more recently to ‘‘ Fagan,” yet we 
have also found agreeable pictures of the Jewish 
character in ‘‘ Ivanhoe,” ‘‘ Daniel Deronda,” ‘‘ Ben 
Hur” and ‘‘ Our Mutual Friend.” Two very recent 
novels, said to be written by a young New York 
lawyer, ‘‘The Yoke of the Thorah” and ‘Mrs, 
Peixada,” treat the same character in a probably 
impartial and certainly humane spirit. But we are 
spending too much time on this wretched trash. 
It is our judgment that the Jews in this country, 
as a race, are law-abiding, virtuous and affection- 
ate in their domestic relations in a remarkable de- 
gree when contrasted with other races. They 
honor their parents and care for their own poor 
in an unexampled manncr. They certainly con- 
trast well with the strikers and anarchists who 
threaten our institutions. Compare them with 
the creatures of other nationalities, including our 
own, whose votes are purchased at every elec- 
tion, and they stand well, even in the com- 
mercial view. By the way, we do not remem- 
ber ever to have heard of Jews selling their votes 
as a@common occurrence, Compare them with the 
founder of the Grand Union Hotel at Saratoga, 
who (or whose successor) excluded them from it 
because of their race, and who heaped up his 
colossal fortune by commercial oppression of weak 
traders, and they stand well even in a commercial 
view. “The Minerva Publishing Company” would 
show wisdom by ceasing to publish such disreputa- 
ble books, and reflecting that the wisest man who 
ever lived was a Jew, And let us personally, in 
conclusion, acknowledge that the most touching 
proffer of sympathy and charity which was ever 
offered to us was from a Jew. 


Tbe annual address by the Hon. E. P. Green, as 
president of the Ohio State Bar Association, is full 
of suggestion, wit and force. The judge refers to 
himself, probably, when he speaks of ‘‘the crank 
from Akron,” but he is one of those cranks who 
revolutionize the law and grind abuses small. Very 
much to be commended are some of his remarks on 
reform in the law. On the subject of increasing 
the salaries of the judges he tells the following 
good story: ‘‘I happened to meet in New York 
city Judge Daly, just before he retired from the 
Common Pleas bench after fifty years continuous 
service. We came in some way to speak of sala- 
ries, when he told me what his was. I remarked, 
‘only fifteen thousand more than mine.’ He stood 
mute for a little, and then said: ‘At such a salary 
you ought to be ashamed to announce any good 
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law.’ All I could say was, I probably ‘had little 
cause for being ashamed.’” He makes the follow- 
ing recommendation: ‘‘ Another matter that this 
association should give its immediate attention to 
is to the language of the statutes. We should, in 
my opinion, see that there is immediately created 
the office of statutory draughtsman, and that it be 
filled by a competent person, one who by his special 
acquirements is able to state a statute in legal, stat- 
utory language, and that no statute be passed until 
it has been examined by such officer and received 
his approval as to its phraseology. It is true that 
this would be copying from England, but there are 
some things that we may to our advantage copy 
from England, and this is of that number.” 


On the subject of codification, of which the Judge 
has long been one of the most earnest and intelli- 
gent advocates in this country, he observed: “There 
are several other matters that it is important that 
we should take up and discuss, and determine what 
should be done in regard to them; but I will 
trouble you with but one more. And that you may 
possibly have heard me mention before. President 
McMahon, in his annual address, said: ‘In 1884 
the interesting and all-important question of codi- 
fication stalked into our midst.’ Now if he was 
correct in stating that this is the interesting and 
all-important question, and he was correct in this, 
one has but to recall the discussion of this subject 
at the American Bar Association meetings; at the 
meetings of all the State bar associations, and in all 
the legal publications of this country and England, 
to find that it has claimed the attention of the 
ablest men of our profession, and occupied much 
more time of these associations, and more space in 
the law publications, than any other; I might 
almost say than all other subjects since these or- 
ganizations were formed. Not only have these asso- 
ciations and writers in the magazines thus discussed 
it, but our own Legislature, seeing what chaos ex- 
isted as to one branch or subject of the law, as evi- 
denced by the decisions of the courts— England 
going in one direction and most or all of the States 
in directly the opposite; that to determine what the 
law was, a court in Ohio would have to carefully ex- 
amine at least forty cases, and then instruct a jury, 
and let them, if they could, guess what the court 
meant, and upon that guess return a verdict, con- 
cluded that this state of things must cease, and in 
one short section, found on page 30, volume 83 
Ohio Laws, codified the law on this subject. There- 
fore we say that the president was right when he 
said it was the all-important question. And I urge 
upon the members of this associatlon to take up 
this subject of codification, and so thoroughly in- 
vestigate it that we will be ready to discuss it, and 
when discussion is over vote on the question. [, 
for one, would be glad to have it so thoroughly ex- 
amined and fully discussed, that even the ‘crank 
from Akron‘ would be convinced that his views on 
this subject are sound.” 





As to money making he utters the following 
golden words: ‘‘If you enter into any legitimate 
money-making pursuit and accumulate a fortune, 
you will be respected and entitled to respect be- 
cause you have succeeded in the business you en- 
gaged in—money making. And if while a mem- 
ber of the bar should you be so unfortunate as to 
make it, you certainly would not be entitled to any 
credit, as money making is not and ought not to be 
the business of the lawyer. The only legitimate 
business of a lawyer is to mould and direct public 
opinion, and see that every man’s rights are re- 
spected, and that his clients get what is due them. 
It is possible that in some cases this may be more 
than the client wants. I am sorry that it was not 
said by some christian instead of being left fora 
Jew to say, but you will remember that Daniel 
Deronda, the Jew, said: ‘A sufficient reward for 
doing a good deed was the increased ability it gave 
you to do another.’ The last words come in quite 
appropriately in re Jew, which we have been dis- 
cussing. 


The governor has done right, we think, to com- 
mute the sentence of Mrs. Cignarale. We are glad 
that he did not allow himself to be prejudiced 
against her by the pleading of the hysterical actress 
with an alias who appeared in her behalf. The 
criminal is a wretched object, but she has been 
hardly dealt with. Her infidelity to her brutal 
husband can scarcely be the subject of wonder, and 
her killing of him seemed to be the outcome of 
passion rather than deliberation. Her alleged para- 
mour had been acquitted. But she had pleaded 
guilty of murder in the second degree, and her plea 
had been accepted. By the persuasion of foolish 
friends and the absurd outcries of the press she was 
led, against the advice of counsel, to withdraw that 
plea, and the result was a conviction of murder in 
the first degree. To have hanged a woman in such 
circumstances would have been shocking. Society 
can well afford to be satisfied with the expiation to 
which it had once assented. We have very often 
found occasion to criticise the governor’s action on 
other matters, but we must praise his dealing with 
applications for pardon and commutation. His de- 
cisions on such subjects, even under great pressure, 
have always, we believe, been characterized by good 
sense, discrimination, and a true regard for the in- 
terests of society and the demands of justice. We 
hope that the announced application for pardon of 
this woman will not prevail. 


NOTES OF CASES. 

N Haines v. Schultz, New Jersey Supreme Court, 
June 7, 1888, the action was for the following 
newspaper libel: ‘‘House robbed. A young lady 
boarder supposed to know something about it. 
Last night, while Mr. and Mrs. Richard Krowley 
were at Little Coney Island, their house, No. 3 
Hamburgh avenue, was entered by some one, who 
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got away with a considerable amount of clothing. 
Mr. Krowley is of the opinion that a young lady 
boarder named Mamie Schultz knows something 
about the theft. The girl has been a boarder at 
the house for about seven weeks, and according to 
Dick’s statement Mamie had a number of admirers, 
and on several occasions she has stayed out late at 
nights; and no later than last Sunday night she 
climbed through the window of Mr. and Mrs. 
Krowley’s sleeping apartments, and Dick is of the 
opinion that she gained an entrance through the 
same window last night. On entering the house 
Mrs. Krowley discovered a bureau drawer and 
clothes closet open, and to her surprise found that 
the house had been ransacked and a large number 
of pieces of her underclothing, together with rib- 
bons and other articles, were missing. Dick vis- 
ited the police station and notified Captain Bimson, 
who advised him to go before the recorder this 
morning and make a complaint.” On the point of 
damages the court said: ‘‘It will be noticed that 
the proposition laid down by the court is not alone 
that the defendant may be visited with exemplary 
damages for language inserted in his paper, al- 
though without his knowledge or consent, but that 
the imposition of punishment in damages will be 
controlled by the same considerations which fix his 
liability for the publication, unless the defendant 
adduces proof of his disapproval of the libellous ar- 
ticle; in other words, that the defendant may be 
mulcted in punitive damages upon the same proof 
which established his liability for compensatory 
damages, unless he shows it appears that he disap- 
proved of the act of his subordinate. The liability 
of the defendant to respond both in compensatory 
and exemplary damages in a proper state of the 
evidence is not questioned. It is the proposal to 
relieve the plaintiff of the burden of proof, and to 
transfer it to the defendant, that invites discussion. 
Proprietors of newspapers are unquestionably liable 
in law for whatever appears in their columns. Li- 
bellous publication is a wrongful act, and when to a 
wrongful act we add testimony from which a 
wrongful motive can be inferred, punitive damages 
may be inflicted. But the maxim, respondeat supe- 
rior, is a rule of limitation as well as of liability. 
If a principal must, on the one hand, answer for 
his agent’s wrong-doing, on the other hand, his lia- 
bility is circumscribed by the scope of his agent’s 
employment, unless there be proof of a ratification 
by him of his agent’s misconduct. No rule of law 
is better established than this. The same principle 
applies, and with equal force, to the doctrine of 
exemplary damages. Without stopping to review 
the history of this class of so-called damages, it is 
sufficient to say that the right to award them rests 
primarily upon the single ground —wrongful mo- 
tive. The ingrafting of this notion on to personal 
suits has resulted in an anomalous rule; the doc- 
trine of punitive damages being a sort of hybrid 
between a display of ethical indignation and the 
imposition of a criminal fine. But whether we re- 





gard it in the one light or the other, it is the wrong- 
ful personal intention to injure that calls forth the 
penalty. To this wrongful intent knowledge is an 
essential prerequisite. But in legal contemplation, 
previous intent is presumed from ratification, and a 
converse proof of ratification must be made when a 
previous intent is not presumed. The learned judge 
correctly apprehended this rule when he placed the 
defendant’s liability to punishment in damages 
upon the ground of his implied approval of his em- 
ployee’s misconduct; and had there been any proof 
of such approval, any testimony of general instruc- 
tions of which this libel was the outgrowth — any 
evidence as to ratification—the jury might have 
been warranted in inferring a wrongful motive to 
fit the wrongful act. But absence of proof of his 
disapproval, absence of proof that defendant had 
reproached his employee, or that he had discharged 
him — in fine, absence of all proof bearing on the 
essential question, to-wit, defendant’s motive — 
cannot be permitted to take the place of evidence 
without leading to a most dangerous extension of 
the doctrine respondeat superior, A plaintiff whose 
claim to punitive damages rests upon a wrongful 
motive of defendant not inherent in the offense 
which fixes his legal liability must present some 
proof from which such wrongful motive may be le- 
gally inferred. Inasmuch as the plaintiff below 
failed to do this, the instruction of the court upon 
this point was misleading.” 


In Rosenthal v. Davenport, Minnesota Supreme 
Court, June 15, 1888, it was held that when papers, 
required to be filed in the office of the clerk of the 
district court, are presented to him for that purpose, 
it is his duty to file and deposit them in a proper 
place for the keeping of such papers, so that they 
may be found upon reasonable examination. If 
neglecting to do so, he misplaces such papers, he is 
chargeable with negligence. The court said: ‘‘It 
was the officer’s duty to file each one of the several 
papers thus delivered to him for that purpose, and 
to deposit them in a proper place for the keeping 
of such papers so that they might be found, and 
the fact of their having been filed discovered upon 
such examination as one interested in the sub- 
ject, or the officer himself, might be expected to 
make, If he failed in this duty he was negligent. 
But it is urged that the plaintiff's attorneys were 
themselves negligent in presenting the several pa- 
pers in one package, for filing without informing 
the clerk that they related to different matters. In 
view of the facts that the several papers were in- 
dorsed in the matter above stated, and that the 
clerk was required to and did file each one of them, 
it certainly cannot be stated as a legal proposition 
that he was under no duty to examine and to see 
what each paper was, and to dispose of it accord- 
ingly. Neither does the case justify a legal conclu- 
sion of negligence on the part of the plaintiff's at- 
torney in not having discovered the misplacement 
of the release by the clerk.” 
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In Sherry v. Perkins, Massachusetts Supreme Ju- 
dicial Court, June 19, 1888, defendants entered 
into a scheme, by threats and intimidation, to pre- 
vent persons in plaintiff's employ from continuing 
in such employ, and in like manner to prevent 
other persons from entering plaintiff's employ; 
and in pursuance of such scheme caused a threaten- 
ing banner to be carried in front of plaintiff's shop, 
the effect of which was to deter persons from con- 
tinuing to work for or engaging with plaintiff, and 
the latter’s business was thereby injured. eld, 
that plaintiff was entitled to an injunction restrain- 
ing the carrying or displaying of the banner. The 
court said: ‘‘ The acts and the injury were continu- 
ous. The banners were used more than three 
months before the filing of the plaintiff's bill, aud 
continued to be used at the time of the hearing. 
The injury was to the plaintiff's business, and ade- 
quate remedy could not be given by damages in a 
suit at law. The wrong is not, as argued by the 
defendant’s counsel, a libel upon the plaintiff's 
business. It is not found that the inscriptions upon 
the banners were false, nor do they appear to have 
been in disparagement of the plaintiff's business. 
The scheme, in pursuance of which the banners 
were displayed and maintained, was to injure the 
plaintiff's business, not by defaming it to the pub- 
lic but by intimidating workmen, so as to deter 
them from keeping or making engagements with 
the plaintiff. The banner was a standing menace 
to all who were or wished to be in the employment 
of the plaintiff, to deter them from entering plain- 
tiffs premises. Maintaining it was a continuous, 
unlawful act, injurious to the plaintiff's business 
and property, and was a nuisance, such as a court 
of equity will grant relief against. Gilbert v. Mickle, 
4 Sandf. Ch. 357; Spinning Co. v. Riley, L. R., 6 
Eq. 551. Diatite Co. v. Manufacturing Co., 114 
Mass. 69, was a case of defamation only. Some of 
the language in Spinning Co v. Riley has been criti- 
cised, but the decision has not been overruled. See 
Diatite Co. v. Manufacturing Co., ubi supra ; Assur- 
ance Co. v. Knott, L. R., 10 Ch. 142; Saxby v. Easter- 
brook, 3 C. P. Div. 339; Loog v. Bean, 26 Ch. Div. 
806; Food Co. v. Massam, 14 id. 763; Thomas v. 
Williams, id. 864; Hill v. Davies, 21 id. 778; Day 
v. Brownrigg, 10 id. 294; Gaskin v. Balls, 13 id, 824.” 


In Adreveno v. Mutual Reserve Fund Life Ass'n, 34 
Fed. Rep. 870, it was held that the provisions of 
the Revised Statutes of Missouri, section 4017, pro- 
hibiting a physician from testifying as to any in- 
formation he may have acquired from any patient 
while visiting him professionally, may be waived 
by the patient in an application for life insurance. 
The court said: ‘‘It has been held in this State in 
three cases, viz., the case of Groll v. Tower, 85 Mo. 
253; Carrington v. City of St. Louis, 89 id. 208; 
and Squires v. City of Chillicothe, id. 226, that 
section 4017, which I have just read, renders a phy- 
sician incompetent to testify as to the physical cen- 
dition of a patient in those cases only where the 


: to recover the value of such property in trover. 
| best considered cases hold that a purchase of the realty 








patient or his legal representatives insist that he 
shall not testify. In other words, the statute is 
construed in this State as conferring a privilege 
merely that may be waived; it is not declaratory of 
any public policy. The public is not concerned in 
excluding the testimony of a physician as to the 
condition of a patient if the patient himself does 
not object to such disclosures. In this respect the 
courts of this State follow the rulings in New York 
and Michigan under a similar statute, as appears by 
the cases of Cahen v. Insurance Co., 41 N. Y. Super. 
Ct. 296; Railroad Co. v. Martin, 41 Mich. 667. As 
the patient is at liberty to waive the privilege 
which the law affords him, it appears to me it is 
immaterial whether the patient waives the privi- 
lege by calling the physician to testify in his behalf, 
or whether he waives it, as in this case, by a clause 
contained in the contract on which the suit is 
brought; and if the patient himself waives the 
privilege by a clause contained in the contract, that 
waiver, in my judgment, is binding on any one 
who claims under the contract, whether it be the 
patient himself or his representative.” 


RIGHT OF INNOCENT PURCHASER OF LAND 
TO APPARENT BUT NOT REAL FIX- 
TURES. 

II. 

T is not the chattel mortgage that preserves the 
original character of the property. Itis the inien- 
tion of the parties. Such mortgage is very cogent evi- 
dence of such intention, for no one would mortgage as 
personalty what was not intended should remain per- 
sonalty. If the intention then dates back of the annex- 
ation, the fact that the mortgage upon the chattel was 
not executed till afterward cannot affect the question. 

But if the chattel has once become a fixture,and as such 

a part of the realty, then no subsequent agreement or 

intention can affect its character. Itis on this ground 

that the decision in Trull v. Fuller, 28 Me.545, can be rec- 
onciled with the majority of the cases. The chattel 
mortgage in this case was upon property already at- 
tached to the realty. Ofcourse such a mortgage could 
not convert into personal property what had once been 
real estate. A purchaser without notice at an execu- 
tion sale of the real property was held to be the owner 
of the property sought to be affected by the chattel 
mortgage ina suit brought by the chattel mortgagee 
The 


for value without notice, either actual or constructive, 


| takes title to whatever appears to be a fixture, pro- 


vided of course it was attached to the realty with the 
kuowledge of the person claiming it, or to have a lien 
upon it. All the decisions heretofore cited, except 
those from New York and Maine, recognize this rule 
as sound. In addition the following cases cited are to 
the same effect: Ridgeway Stove Co. v. Way, 141 Mass. 
557; 8. C.,6 N. E. Rep. 714; Davenport v. Shants, 43 
Vt. 546; Southbridge Sav. Bank v. Exeter Machine 
Works, 127 Mass. 542; Hunt v. Bay Stute Iron Co., 97 
id. 279; Thompson v. Vinton, 121 id. 139; Pierce v. 
George, 108 id. 78: Rowand v. Anderson (Kans.), 6 Pac. 
Rep. 255; Pierce v. Emery, 32 N. H. 484; Haven v. Em- 
ery, 33 id. 66. See Strickland v. Parker, 54 Me. 263. 
These cases all recognize that notice would preclude 
the purchaser or mortgagee from claiming the chattel 
as a fixture. 
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In Pierce v. George the court practically decided that 
the recording of the chattel mortgage was not notice. 
The question was not discussed, but the plaintiffs, 
who sought to recover for the conversion of the prop- 
erty affixed to the realty, claimed under a chattel 
mortgage thereon duly recorded with the records of 
personal property. Defendant claimed under a real 
estate mortgage, and he had judgment as to all of the 
property attached to the realty. The question of no- 
tice, either actual or constructive, is not referred to in 
the opinion, and the case is far from being satisfac- 
tory. 

Powers v. Dennison, 30 Vt. 752, isan important de- 
cision on the question of notice. A _ building was 
erected by one upon the land of another. It was so at- 
tached to the land that it would have become a fixture 
had it not been for the implied understanding that 
the erector of it should have the right to remove it. 
The court held that a subsequent mortgagee of the 
real estate took alien upon the building,and could 
hold it as against the owner, and that the possession 
of the building by the owner of it was not notice to 
the mortgagee of his rights. This case, so far as the 
question of constructive notice by possession is con- 
cerned, cannot by regarded as sound. 

The decision of the court in Voorhes v. McGinnis, 48 
N. Y. 278, is, so far as the reasoning of the court is con- 
cerned, indefensible. A chattel mortgage was exe- 
cuted upon boilers and an engine, which were subse- 
quently placed ina mill. But they were so attached 
to the building that they could be removed without 
material injury either to the building or to the engine 
and boilers. The court held the lien of a subsequent 
real estate mortgage prior. The decision was not 
placed upon the ground that the real estate mortgagee 
had no actual notice of the chattel mortgage, and that 
it not being filed, there was no constructive notice. 
The chattel mortgage may have been filed, but the case 
does not disclose that fact. The court rested its judg- 
ment upon the following reasoning: ‘‘I am of opin- 
ion upon general principles—that is, unless there be 
some specific agreement to the contrary, or some cir- 
cumstances controlling the general rule, that the 
boilers and engines, shafting and gearing, became a 
part of the realty, and passed to the plaintiff upon his 
purchase. It is said that the execution by Kimmey 
of a chattel mortgage upon it before it was placed in 
the mill would be sufficient, to preserve its personal 
character. Although unknown to the plaintiff, this 
fact existed in the case. It comes to this: A manem- 
ploys acarpenter and mason to build a brick house for 
him upon his lot, and pays them in full the price 
agreed upon. Ths mason puts his brick in the walls. 
The carpenter places his joists and timbers in the 
proper places in the house. The house is finished and 
is occupied by the owner. It then appears that the 
maker of the brick held achattel mortgage upon them, 
exeuted by the mason, and that the sawyer of the tim- 
ber held a chattel mortgage upon it, executed by the 
carpenter. Are these articles, now a part of the 
house, still held upon the chattel mortgages so that the 
creditors can despoil the house to obtain their posses- 
sion or compel the owner to pay their value?"’ With 
all deference to the judge who wrote this opinion, this 
is not what the case came to. The same judge had 
just before stated in his opinion that the engine and 
boilers could be removed without material injury. 
Would that have despoiled the building? The case 
before the court and the case put by the court ae illus- 
trating to what an injustice the rule holding the en- 
gine and boilers chattels would lead were widely dis- 
similar. No one has ever doubted that in the case 
the court mentioned the property would be real estate. 
The rule has invariably been stated with the limita- 





tion that there must be no material injury to the fix- 
ture or the freehold involved in the removal. How 
illogical, to attack a rule restricted in its operation by 
citing the consequence of its operation beyond its re- 
strictions. This is the reasoning of the court. There 
isastrong dissent in the case, the judges standing 
three to two. 

The decision in Fryatt v. Sullivan Co., 5 Hill, 116, 
affirmed by Court of Errors, 7 Hill, 529, is placed on 
the ground that the annexation was of such a nature 
that the chattel could not be removed without mate- 
rialinjury, and it is onthis ground that this case is 
distinguished in Ford v. Cobb, 20 N. H. 351. 

The annexation of the chattel to the land must be 
with the knowledge of the owner of it or the one hold- 
ingalien onit. Theact of the owner of the chattel 
in attaching it to realty cannot prejudice the lienor 
unless he knows of it or impliedly consents to it. This 
demonstrates the absurdity of the reasoning of the 
court in the case of Voorhes v. McGinnis, just cited, 
for in the case put by the court the chattel mortgagee 
could have insisted upon his lien, even after the brick 
and timber had become part of the house, if he did 
not consent to their being used in the construction of 
the house, or known of it. It is true he could not tear 
down the house or replevy the materials, but he could 
sue for conversion, and recover their value as against 
the owner of the house. 

Whether the filing of a chattel mortgage is sufficient 
to give notice to a purchaser of the realty that appar- 
ent fixtures are personalty, is as we have seen a ques- 
tion about which there is adecided difference of opir- 
ion. There is certainly less authority against the doc- 
trine that such filing is notice than there is in favor of 
it. But thespirit of the registry laws of this country 
are in harmony with it, and would even seem to re- 
quire such arule. Onthe other hand, there are more 
decisions in support of the contrary rule. Moreover 
it cannot be said that the letter of the various record- 
ing acts comprehends the case of a chattel, which in 
spite of its annexation to the Jand, remains person- 
alty, for this would involve the assumption of what is 
the exact reverse of the fact, i. e., that the chattel has 
become a fixture. The recording acts do not at- 
tempt to affect any property which is not in fact real 
estate, and when it is admitted as it is by all the de- 
cisions, that in certain cases the chattel does not be- 
come a fixture, then the letter of the recording act 
does not touch the case at all. In answer to the argu- 
ment founded upon the spirit of such acts, may it not 
be said that notice is given in just the manner that the 
spirit of such acts requires. [t is true that the notice 
is in adifferent record, and may be in a different of- 
fice; but it is a public record, and can the purchaser 
of the land claim that he was not bound to look to 
such a record, for the reason that he had a right to as- 
sume that the property alleged to be personalty was a 
fixture? In view of the well-settled rule that such 
property may or may not be a fixture according to 
the intention of the parties interested in it, has the 
purchaser an absolute right to regard it as a fixture 
without examining a public record where the record 
of a lien upon it as personalty would disclose the fact 
that it is nota fixture? The moment it is admitted 
that personal property affixed to the realty in a certain 
manner is not necessarily a fixture, it becomes the 
duty of the purchaser to ascertain whether it has been 
incumbered as personal property by an examination 
of the records where such an incumbrance would be 
found. Is there any hardship in this? There would 
certainly be none whatever after the rule had been 
settled, us purchasers could then conform to it. On 
the other hand, the interests of trade would be sub- 
served by protecting the chattel mortgagee, for with- 
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out such protection the vendor of machinery and other 
property which can be used only by attaching it to the 
freehold, would be unwilling tosell on this kind of se- 
curity, and in many instances the purchaser is unable 
to pay cash or give any other security. The vendor 
would not care to take a mortgage ou the realty, as 
that would postpone his lien to a prior mortgage uot 
only as to the land as it was before the chattel was at- 
tached to it, but also as to the chattel itself, which would 
then become a fixture. There is astrong dissent from 
this view by Judge Dillon in Bringhoeff v. Munzen- 
mater, 20 Iowa, 513; but what was said was obiter, as 
the chattel which was mortgaged as such was at the 
time attached to the real estate, and had prior to the 
giving of the mortgage been a fixture. He says: “They 
had uo constructive notice of the plaintiff's right, be- 
cause the plaintiff's mortgage was a chattel mortgage, 
and recorded and indexed as such. There never hav- 
ing been any actual severance of the articles in ques- 
tion, and the same being admitted to constitute as be- 
tween vendor and vendee part of the realty, a subse- 
quent purchaser would not be bound to take notice of 
a chattel mortgage thereon; the statute requiring 
those to be separately recorded and separately in- 
dexed. Ifthe defendants at the time of their pur- 
chase had been shown to have had knowledge of the 
plaintiff's mortgage, the question then arising would 
be much more difficult of solution. But without such 
knowledge it appeared to us plain that the defendants 
had the title to the property in question. Any other 
rule would practically nullify the registry laws or else 
introduce the startling doctrine that in examining the 
titles to real estate the searcher must also examine 
the records of chattel mortgages. If the defendants, 
prior to their purchase from Rawson, had visited the 
premises, they would have seen the property in ques- 
tion, constituting to all appearances part of the real 
estate. There would be nothing on the ground, and 
nothing in the nature of the property, to advise them 
of the plaintiff's adverse right or ownership. Rawson, 
and not the plaintiff, it seems was in possession. If 
defendants should then examine the records of real 
estate transfers, they would there discover nothing 
advising them of the plaintiff'sclaim. They are there- 
fore entitled to and do stand free from it.” Sowden 
v. Craig, 26 lowa, 162, appears, as we have seen, to hold 
the contrary. 

In Sisson v. Hibbard, 75 N. Y. 542, the court ruled 
that a purchaser at an execution sale was not a bona 
fide purchaser, and could not claim chattels as part of 
the realty which were annexed tothe realty with the 
understanding that they were to remain person- 
alty. 

Nothing can be constructively severed from the 
freehold and made personalty as against an innocent 
purchaser of the land, even if the contract be recorded, 
unless of course it is recorded among conveyances of 
real estate. If it is found there the recording act 
makes it constructive notice. But if it is a chattel 
mortgage of what was part of the real estate, the filing 
and recording of it among chattel mortgages is no 
notice whatever. Nothingshort of an actual sever- 
ance of the thing will suffice. Lacustrine Fer. Co. v. 
L. G. & Fer. Co., 82 N. Y. 476, where the court say: 
“We think it must be a general rule that the owner 
of land cannot by agreement between himself and an- 
other make that which in its nature is land, personal 
property as against a subsequent purchaser for value 
without notice, there having been no actual severance 
of the subject of the agreement, when the subsequent 
grant was made, and weare also of opinion that in the 
case supposed the doctrine of constructive severance 
cannot be applied to defeat the rights of subsequent 
purchasers.” 





Fryatt v. Sullivan Co., 5 Hill, 116, is considered as 
holding that where one converts to his own use tbe 
chattels of another by annexing them to the real es- 
tate in such a manner that they cannot be removed 
without serious injury to the freehold and the real es- 
tate, with such chattels attached, is afterward soid to 
an innocent purchaser, the former owner of the chat- 
tels cannot maintain trover against such purchaser of 
the real estate. This case was affirmed by the Court 
of Errors. 7 Hill, 529. But it does not lay down any 
such doctrine. The owners knew that the chattels 
(engine and boiler) were affixed to the real estate, and 
they being so annexed to it that they could not be re- 
moved without destroying the building in which they 
were placed, and the owner having knowledge of the 
annexation, must be deemed to have assented to it as 
against an innocent purchaser. The decision was 
based upon this ground. Bronson, J., says: ‘ But 
there can be no doubt that they acquired just as good 
a title to the engine and boilers as they did to the rest 
of the real estate.” There was no opinion in the 
Court of Errors. 

In a dissenting opinion in Morrison v. Berry, 42 
Mich. 389; S. C., 36 Am. Rep. 446, Judge Cooley says: 
“Tt was said by Mr. Justice Ladd in Cochranv. Flint, 
57 N. H. 514, 547, that If it were held that A. having in 
his possession the movable thing of B., annexed it 
it without consent of the owner to the real estate of 
C., it would thereupon, and by force of that act alone, 
become the property of Co. Such a decision, so far 
as his investigations had extended, would stand alone, 
and would be so manifestly contrary to reason and 
justice, as well as the fundamental principles of law 
relating to the acquisition and ownership of property, 
that he could only follow it from a reason of duty that 
would amount to moral compulsion. We have been 
as much unable as that learned judge was to find any 
such decision. One man cannot give away the prop- 
erty of another in this manner. The consent of par- 
ties that shall convert a chattel into an inseparable 
part of realty is the consent of the parties owning the 
chattel and the realty respectively.” The prevailing 
opinion did not conflict with these views of Judge 
Cooley. The owners of the chattel had consented to 
the annexation of the same to the freehold. But 
Judge Cooley held that this consent was annulled by 
fraud, and the other judges held that it was not. Here 
the difference between the two opinions lay. Stillman 
v. Flenniken, 58 Iowa, 450; S. C., 43 Am. Rep. 120, 
holds nothing contrary to the above opinion. It ap- 
pears from the case that the owners of the chattel 
knew that it was annexed to the land. This is not di- 
rectly stated in the case, but the reasoning of the court 
leads to this conclusion. D. & Bay City R. Co. Busch, 
43 Mich. 571, seems to hold that the grantor of the 
realty isnot liable in any case where the chattel of 
another has been affixed to the land without his con- 
sent, and the grantee subsequently buys the real prop- 
erty. 

A railroad company was sued for the conver- 
sion of certain ties which had been placed on the road- 
bed by contractors before the road was turned over to 
the company. But the language of the court modifies 
the apparent scope of the decision: ‘* Having delib- 
erately chosen to wait until the property not only 
changed custody, but was also annexed still more 
firmly by ballasting, he cannot now treat as personalty 
in the hands of the railroad company converted by a 
mere failure to give it up on demand, what became to 
his knowledge a part of the realty in the hands of the 
contractors, against whon he had a remedy for the 
ouly conversion that ever took place."’ 

Guy C. H. Cor iss. 

GRAND Forks, DAKOTA. 
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TELEGRAPH — NEGLIGENCE IN DELIVER- 
ING MESSAGE— MENTAL SUFFERING OF 
PLAINTIFF. 


TENNESSEE SUPREME COURT, APRIL, 1888. 


WADSWORTH V. WESTERN UNION TEL. Co. 


In an action against a telegraph company, plaintiff alleged 
that W. delivered a message to defendant, directed to her 
informing her that her brother was in a dying condition ; 
that through defendant’s negligence the message, and 
also a subsequent one informing her of her brother's 
death, both sent at her expense, and paid for by her, 
were not delivered until too late to enable her tobe pres- 
ent at his death or at his funeral—“to her damage ten 
thousand dollars.” 

Held, that mental suffering caused by plaintiff’s inability to 
reach her brother in time, on account of defendant’s neg- 
ligence, was a proper element of damage, and the court 
erred in sustaining a demurrer to the declaration. 


John D. Martin, for appellants. 
Turley & Wright, for appellee. 


CALDWELL, J. This suit was brought in the Circuit 
Court at Memphis by Mrs. Jennie H. Wadsworth and 
her husband, T. J. Wadsworth, against the Western 
Union Telegraph Company, for failing to promptly 
deliver to her the following telegraphic messages: 
‘*Memphis, October 2, 1887. To Mrs. T. J. Wadsworth, 
Byhalia, Miss.: Your brother, Billie Howell, is in a 
dying condition at 105 Jefferson St. R. C. Walden.” 
And: ‘*Memphis, October 3, 1887. To Mrs. T. J. 
Wadsworth, Byhalla, Miss.: Mr. Howell died this 
morning. Advise us what todo. Will look for some 
one on morning train. R.C. Walden.”’ It is averred 
in the declaration that Byhalia is about twenty-eight 
miles from Memphis, and that the two places are con- 
nected by direct line of telegraphic wire and railroad; 
that Billie Howell, a brother of Mrs. Wadsworth, one 
of the plaintiffs, was ‘‘ seized with a mortal malady,” 
in the city of Memphis, on the 2d day of October, 1887, 
and that, at about the hour of 7 o’clock P. M. of that 
day, R. ©. Walden, a “ friend of the family,’”’ presented 
to the defendant the former of the messages just set 
out, written upon one of its day or full-rate blanks, 
and that it was accepted by the defendant for imme- 
diate transmission and delivery to her; that through 
the gross, wanton and reckléss negligence of the de- 
fendant, and in palpable violation of its duty, the mes- 
sage was by the defendant detained and not delivered 
until 11:30 o’clock A. M. of the next day, and several 
hours after the death of Howell; that he died about 
6:30 o'clock A. M. on the 3d of October, 1887, and afew 
moments thereafter the second of said telegrams was 
presented and accepted for immediate transmission 
and delivery, as was the other one, and that through 
the same gross, wanton and reckless negligence of the 
defendant this second message was detained, and not 
delivered by the defendant, until about the same time 
the other one was delivered; that by reason of this 
negligence and breach of duty on the part of the de- 
fendant, Mrs. Wadsworth was prevented from attend- 
ing her dying brother and administering to him in his 
last hours, and also from making desired preparations 
for his interment; that the messages were sent at her 
expense; and that she paid full toll therefor—“ to her 
damage ten thousand dollars.” Demurrer was sus- 
tained and the suit dismissed. Plaintiffs have appealed 
in error. 

The first assignment of demurrer is that the declara- 
tion shows no cause of action, in that it avers no pecu- 
hiary damage or personal injury; that mental suffer- 
ing, unaccompanied by pecuniary injury, will not sus- 
tain an action. Clearly the declaration discloses a case 





for some damage; and to this extent, it must be con- 
ceded, the action in sustaining the demurrer was 
erroneous. ‘The messages in question were couched 
in decent language, and were lawful in their purpose. 
Such being true, Walden had a legal right to send 
them, and Mrs. Wadsworth a legal right to receive 
them; and it was the plain duty of the defendant to 
deliver them promptly. Its dereliction of duty and 
violation of her legal right, as averred in the declara- 
tion and confessed in the demurrer, unquestionably 
gave her aright of action. ‘‘ Every infraction of a 
legal right, in contemplation of law, causes injury. 
This is practically and legally an incontrovertible 
proposition. If the infraction is established, the con- 
clusion of damages inevitably follows.” 1 Suth. 
Dam. 2. 

But the question most debated at the bar by learned 
counsel, and the one of most importance and interest 
in this case, is whether or not injury to the feelings, 
and pain of mind occasioned by the defendant’s 
breach of duty to Mrs. Wadsworth, can be regarded 
as an element of damage under the law. In actions 
for personal injury, the general rule, which is too 
familiar to admit of citations of authority to sustain 
it, is that both bodily pain and mental suffering con- 
nected therewith are to be considered by the jury in 
estimating the amount of damage sustained, and the 
sum to be recovered by the plaintiff. Upon the latter 
element it is very truthfully and appropriately re- 
marked by a learned author that ‘“ the mind is no less 
a part of the person than the body, and the sufferings 
of the former are sometimes more acute and lasting 
than those of the latter. Indeed the sufferings of each 
frequently, if not usually, act reciprocally on the 
other.” 3Suth. Dam. 260. After laying down the 
rule as we have stated it to be, and citing some of the 
very many decisions adopting it, Mr. Wood says: 
** But we do not apprehend that the rule has any such 
force as to enable a person to maintain an action 
where the only injury is mental suffering, as might be 
thought from a reading of the loose dicta and state- 
ments of the court in some of the cases. So far as I 
have been able to ascertain the force of the rule, the 
mental suffering referred to is that which grows out of 
the sense of peril or the mental agony at the time of 
the happening of the accident, and that which is inci- 
dent to and blended wlth the bodily pain incident to 
the injury, and the apprehension and anxiety thereby 
induced.”” Wood’s Mayne Dam. 74, note. On same 
subject Mr. Cooley says: “ But in this country, as 
well as in England, the ground of recovery must be 
something besides an injury to the feelings and affec- 
tions, or the loss of the pleasure and comfort of the 
society of the person killed. There must be a loss to 
the claimant that is capable of being measured by a 
pecuniary standard.”” Cooley Torts, 271. These are 
the strongest statements of the rule contended for by 
the defendant which we have seen, and to them we 
give our full approval when applied to the class of 
cases with respect to which they are made. But they 
are applicable peculiarly, not to say exclusively, to 
actions for injury to the person where physical injury 
is the sole ground of the action, and without which 
the action will not lie at all. This however is an ac- 
tion on the facts of the case, which is permissible un- 
der our Code, and may include all matters embraced 
in an action ez delicto, and also those proper to be 
considered in an action ex contractu. The plaintiff, 
having a clear right of action for some damage, as we 
have already seen, may maintain her action, and re- 
cover all the damage she may show herself to have 
sustained by reason of the wrongful act of the defend. 
ant; and in ascertaining the amount thereof, all 
proven elements of damage, admissible in either form 
of action, are for the consideration of the jury. Inan 
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action for tort the injured party may recover such 
damages as result proximately and naturally from the 
wrongful act of the defendant, and also exemplary 
damages where the act was done with malice or under 
circumstances of aggravation; and in an action for 
breach of contract the measure of the damages re- 
coverable is generally the loss which the contracting 
parties, with all the facts before them, would have 
contemplated as flowing directly from its breach. 2 
Thomp. Neg. 849; Gray Tel. 146. The latter author on 
the next page says: ‘‘ Neither in an action of tort nor 
in one of contract can a party recover damages for 
mental anguish alone. He can recover such damages, 
in consonance with the foregoing rules at least, only 
where heis entitled to recover some damages on 
another ground.’’ There is a large class of actions for 
tort in which substantial recoveries are authorized 
and sustained for injury to the feelings of the person 
suing where the other damage is nominal merely. As 
instances of such actions we mention the case of a 
husband suing for an injury to his wife or for seduc- 
ing or enticing her away from him, and that of a par- 
ent suing for the seduction of the daughter. In all 
these cases the main element of damage, the real in- 
jury sustained is the wound to the feelings; the loss 
of service upon which the actions are technically 
based being but a legal fiction, and more imaginary 
than real. Love v. Mosoner, 6 Baxt. 27; Parker v. 
Meek, 3 Sneed, 30; Maguinay v. Saudek, 5 id. 147; 
Cooley Torts, 224, 226, 231; 3 Suth. Dam. 744. With 
respect to actions for breach of contract, Mr. Suther- 
land asks the question: ‘‘ May damages for breach of 
contract include other than pecuniary elements?” 
and then he proceeds to say: ‘“‘In actions upon con- 
tract the losses sustained do not, by reason of the 
nature of the transactions which they involve, em- 
brace, ordinarily, any other than pecuniary elements. 
There is however no reason why other natural and di- 
rect injuries might not justify and require compensa- 
tion. Contracts are not often made for a purpose, the 
defeating or impairing of which can, in a legal sense, 
inflict a direct and natural injury to the feelings of 
the injured party. A breach of promise of marriage 
is an instance of such a contract, and such considera- 
tions enter into the estimate of the damages. The ac- 
tion for such a cause is often referred to as an excep- 
tional action. In a certain sense it is so; but in the 
particular under consideration it is only peculiar. It 
is an action upon coutract, and the damages allowed 
are such as, considering the nature and benefits of the 
thing promised, will be adequate compensation.” 1 
Suth. Dam. 156, 157. To further illustrate and answer 
his question, the same author says: ‘*‘ Where a con- 
tract is made to secure exemption from a particular 
inconvenience or annoyance, or to confer a particular 
enjoyment, the breach, so far as it disappoints in re- 
spect to that purpose, may give a right to damages ap- 
propriate to the objects of the contract.’’ Id. 157, 158. 

These are but illustrations and application of the 
general rule which we have already stated for the esti- 
mation of damages in actions for breach of contract. 
They serve the purpose of showing, tbat in the ordi- 
nary contract,only pecuniary benefits are contemplated 
by the contracting parties; and that therefore the 
damages resulting from the breach of such a contract 
must be measured by pecuniary standards; and that 
where other than pecuniary benefits are contracted 
for, other than pecuniary standards will be applied in 
the ascertainment of the damages flowing from the 
breach. The case before us (su far as it is an action 
for breach of contract) is subject to the same general 
rule; and the defendant is answerable in damages for 
the breach according to the nature of the contract, 
and the character and extent of the injury suffered by 
reason of its non-performance. The messages were 





sent for a particular purpose, which was disclosed 
upon their face, and of which the defendant had full 
notice. That purpose was not of a pecuniary nature. 
There was no offer or instruction to buy or sell any- 
thing; no proposition or promise with respect to any 
business transaction. The messages were of far 
greater importance to the receiver than any of these. 
Her brother was lying at the point of death, in easy 
reach of her. It was information of this fact that the 
defendant first undertook to convey to her fora stipu- 
lated sum, and which, if conveyed promptly, would 
have enabled her to be with bim in his last moments, 
and would have saved her the injury of which she 
complains. Then her brother died away from her; his 
body needed her attention, and would have received 
it, as owned, if the defendant had done its duty. It 
was intelligence of the death which the deféndant 
agreed, in the second place, to communicate to her. 
The messages were proper in language and lawful in 
purpose. She was entitled to the information they 
contained, and to whatever benefits that infurmation 
would have conferred upon her, even though such 
benefits be mainly or altogether to the feelings and 
affections. The defendant contracted that she should 
have those benefits, and that she should be spared 
whatever’pain and anguish such information, promptly 
conveyed, would prevent. By all the authorities, in- 
cluding our Code, it was the duty of the defendant to 
transmit and deliver these messages correctly, and 
without unreasonable delay;”’ and in failing to do so, 
it became responsible for all Joss or injury occasioned 
thereby. Code Mill. & V., §§ 1541, 1542; Marr v. Tele- 
graph Co.,1 Pick. 529; Gray Tel., §§ 81, 82, et seq.; 
Cooley Torts, 646, 647; Whart. Neg., § 767; 3 Suth. 
Dam. 298-300; Shear. & R. Neg., § 605. This rule of 
damages is enforced by the supreme courts of Georgia, 
Virginia and other States, even where the message is 
incipher. Telegraph Co. v. Fatman, 73 Ga. 285; 54 
Am. Rep. 877; Telegraph Co. v. Reynolds, 77 Va. 173; 
46 Am. Rep. 715, and reporter’s note at end of case. It 
is true that most of the adjudged cases in which tele- 
graph companies have been required to respond in 
damages for their negligence have involved questions 
of pecuniary loss; but we cannot agree that for that 
reason the liability should attach and be enforced in 
such cases only. Telegraphy is of comparatively re- 
cent origin, and the law concerning the duties and 
liabilities of telegraph companies has hardly passed its 
infancy, and cannot be expected, at so early a day in 
its history, to be settled, even iu its important parts, 
by a long line of concurring decisions. 

In addition to this, it is but reasonable to presume 
that such a flagrant breach of plain obligation, with re- 
spect to matters so near the heart and so accustomed 
to the respect of all mankind, as is here averred, has 
but seldom occurred, and therefore has but seldom 
been brought to the attention of the courts of the 
country. To hold that the defendant is not liable, in 
this case, for the wrong and injury done to the feel- 
ings and affections of Mrs. Wadsworth by its default, 
would be to disregard the purpose of the telegram 
altogether, and to violate that rule of law which au- 
thorizes a recovery of damages appropriate to the ob- 
jects of the contracts broken; and furthermore such 
a holding would justify the conclusion that the de- 
fendant might with impunity have refused to receive 
and transmit such messages at all, aud that it has the 
right in the future to do as it has done iu this case, or 
at least that it cannot be required to respond in dam- 
ages for doing so. To such a result we think no court 
should submit. The telegraph company is the ser- 
vant, rather than the master, of its patrons. It is 
their prerogative to determine what messages they 
will present; and so they are lawful, it is bound by 
law, upon payment of its toll, to transmit and deliver 
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them correctly and promptly. It has no ‘right to say 
_ what is important and what is not; what will be 
profitable to the receiver and what will not; what has 
a pecuniary value and what has not; but its single 
and plain duty is to make the transmission and de- 
livery with promptitude and accuracy. When that is 
done, its responsibility is ended. When it is omitted 
through negligence, the company must answer for all 
injury resulting, whether to the feelings or to the 
purse, one or both, subject alone to the proviso that 
the injury be the natural and direct consequence of 
the negligent act. 

Continuing the discussion, and as illustrative of his 
position as to the allowance or non-allowance of a re- 
covery for injury to the feelings, Mr. Wood says that 
an action will not lie for “ charging a lady with being 
a prostitute, or a gentleman with being a scoundrel, a 
blackleg, a cheat, etc., unless the charge be productive 
of some special damages, apart from mental anguish 
occasioned thereby.’”’ Wood’s Mayne Dam. 75. This is 
conceded to be true at common law, because, as stated 
by the same author, such offenses are not by the com- 
mon law crimes in the legal sense. But if by statute 
the making of such charges be rendered actionable 
per se, and the injured party in that way get a stand- 
ing in court, a recovery may be had for all damages 
sustained, including mental suffering. In this con- 
nection, and in addition to what has already been said 
with regard to the right of action growing out of the 
defendant’s breach of duty, itis to be observed that 
we have a statute which expressly confers the right of 
action. Section 1541 of our Code requires telegraph 
companies to transmit and deliver all proper messages 
“correctly, and without wnreasonable delay;”’ and 
for a failure to do so, the defaulting company is, by 
section 1542, declared to be “liable in damages to the 
party aggrieved.” The language of each section is 
general, broad and comprehensive. The act does not 
discriminate between messages appertaining to mat- 
ters pecuniary merely, and those having reference to 
matters of a domestic nature, as are those now Before 
us. On the contrary, all must be transmitted and de- 
livered alike. The obligation upon the company is 
the same in the one class of cases as in the other; and 
if default occur, the remedy is the same for one per- 
son that it is for another person. There is no dis- 
crimination with respect to the nature of the messages 
to be conveyed, nor is there any discrimination with 
respect to the nature of the company’s default. One 
section imposes a general duty, and the other gives a 
universal right of action for the breach of that duty, 
and of necessity the nature and amount of damages 
recoverable in each particular case are to be de- 
termined by the character of the message, and the ex- 
tent of the injury caused by the defendant’s default. 
It is true that the “ officer or agent ’’ of the company 
who willfully violates any of the provisions of section 
1541 is by section 1542 declared to be ‘ guilty of a mis- 
demeanor;’’ but that does not take the place of or di- 
minish the civil liability. Both remedies are expressly 
given, and neither is exclusive or in lieu of the other. 
The offending officer or agent is guilty of a misde- 
meanor, and he and the company are “also liable in 
damages to the aggrieved party.” 

The question with respect to the {measure of dam- 
ages in a case like this, though not of frequent occur- 
rence heretofore, is not entirely new; nor is the view 
we have expressed without express authority to sus- 
tain it. Shearman & Redfield say: ‘‘In case of delay 
or total failure of delivery of messages relating to 
matters not connected with business, such as personal 
or domestic matters, we do not think that the com- 
pany in fault ought to escape with mere nominal dam- 
ages, on account of the want of strict commercial 
value in such messages. Delay in the announcement 








of a death, an arrival, the straying of a child, and the 
like, may often be productive of un injury to the feel- 
ings which cannot easily be estimated in money, but 
for which ajury should be at liberty to award fair 
damages. Yet in such cases the damages should not 
be enhanced by evidence of any circumstances which 
could not reasonably have been anticipated as prob- 
able from the language of the written message.’ 
Shear. & R. Neg., § 605, p. 692. To the same effect are 
the following cases: So Relle y. Telegraph Co., 55 Tex. 
303; S. C., 40 Am. Rep. 805; Railway Co. v. Levy, 59 
Tex. 542; 8. C., 46 Am. Rep. 269; Stuart v. Telegraph 
Co., 66 Tex. 580; S. C., 59 Am. Rep. 623. In the first 
of these cases the telegraph company was held to be 
liable to So Relle for injury to his feelings, caused by 
its failure to promptly transmit and deliver to him a 
telegram announcing the death of his mother, whereby 
he was prevented from attending her funeral. Levy’s 
case is properly reported in the head-note, which is as 
follows: ‘‘ The plaintiff delivered to the defendant, a 
railway company operating a telegraph, a message on 
Sunday, announcing the death of his wife and child to 
his father, and requesting him to come to him. The 
defendant negligently failed to deliver the message 
until the next day—too late for the funeral. Held, 
that the plaintiff was entitled to recover, and that ex- 
emplary damages were proper.’’ In the other case, 
Stuart sued the defendant for the non-delivery of a 
telegram, whereby he was prevented from seeing his 
brother in his last illness, and being present at his 
funeral. Compensation for injury to his feelings was 
allowed, anda judgment for $2,500 was sustained. 
The father of the plaintiff in the Levy case, just men- 
tioned, also brought suit for the negligent failure of 
the company to deliver to him his son’s telegram. 
The court held that he (the father) could not recover 
for mental suffering, because he averred no actual 
damage to sustain his action; andin its decision So 
Relle’s case was disapproved, to the extent that it was 
supposed to authorize a recovery for injury to the 
feelings only. Railway Co. v. Levy, 59 Tex. 563; 8. C., 
46 Am. Rep. 278. These four are the only cases bear- 
ing upon the exact question under consideration 
which we have been able to find, or to which our at- 
tention has been called by counsel. 

Then upon what we regard as sound reason, public 
policy and authority as well, we are constrained to 
differ with his honor, the circuit judge, and hold that 
the first ground of demurrer is not well taken in any 
particular. That the amount of damages allowable in 
such @ case as this is not capable of easy and accurate 
mathematical computation is freely conceded; but 
that should not be a sufficient reason for refusing or 
defeating the right of action altogether, for the same 
objection may be urged with the same force in all 
cases where mental and bodily suffering are treated as 
proper elements of damage. It is very appropriately 
said however in the conclusion of the opinion in So 
Relle’s case, that ‘‘ great caution should be observed 
in the trial of cases like this, as it will be so easy and 
natural to confound the corroding grief occasioned by 
the loss of the parent or other relative with the disap- 
pointment and regret occasioned by the fault or neg- 
lect of the company, for it is only the latter for which 
a recovery may be had; and the attention of juries 
might well be called to that fact.’”” Nor do we think 
the suggestion that the decision we are making may 
encourage the bringing of other suits of a similar na- 
ture is of very great moment, as a matter for the con- 
sideration of the court in its endeavor to reach a just 
and sound conclusion. It is rather to be hoped that 
instances of such dereliction of plain, easy and im- 
portant duty have not been very numerous in the 
past, and that they will seldom transpire in the fv- 
ture. 
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The other ground of demurrer is that the plaintiffs 
cannot maintain this action for want of privity of con- 
tract between them and the defendant. This ground 
isalso bad. The question is whether a person to 
whom a telegraphic message is directed has a right of 
action against the company for its negligent delay or 
non-delivery of the message. ‘‘ In England this ques- 
tion is undoubtedly answered in the negative. In 
America, on the other hand, it is invariably answered 


in the affirmative.’’ Gray Tel., § 65; Whart. Neg., | 


§ 758; 3 Suth. Dam. 314; Shear. & R. Neg., § 560; 2 
Thomp. Neg., p. 847, § 1). The application of the 
American rule in this case is proper in the highest de- 
gree, for the messages themselves show unmistakably 
that they were intended for the benefit of Mrs. Wads- 
worth, and that she of all persons was the one inter- 
ested in the intelligence to be conveyed. Moreover 
she is ‘‘the party aggrieved,’’ and our statute gives the 
right of action to such party. Code Mill. & V. 1542. 

The judgment is reversed and the case remanded, at 
the cost of defendant. 


Turney, C. J. (concurring). While fully concur- 
ring in the results of Judge Caldwell, I do so on the 
following grounds, as well as upon grounds stated in 
the opinion: Our statute, after providing for the use 
of the telegraph in cases of war, and for the arrest of 
criminals, enacts: ‘‘Any officer or agent of a telegraph 
company who fails or refuses to carry out the preced- 
ing section is guilty of a misdemeanor.” Thomp. & 
S. Code, 1321. “All other messages, including those 
received from other telegraph companies, shall be 
transmitted, in the order of their delivery, correctly, 
and without unreasonable delay, and shall be kept 
strictly confidential.” Id. 1322. Any officer or agent 
of a telegraph company who violates either of the pro- 
visions of the preceding section is guilty of a misde- 
meaunor, and he and the telegraph company or pro- 
prietor are also liable in damages to the party ag- 
grieved. Id. 1325. These provisions are broad and in- 
discriminating, embracing in terms all messages, com- 
manding their transmission, and subjecting the agent 
aud company or proprietor to respond in damages to 
the party aggrieved fora failure tocomply. The law 
has made no distinction by defining the character of 
the message, the failure of whose transmission entitles 
a party to damages, and the courts can muke none. So 
it must be that some damages may be recovered in 
any sort of case where the law has been violated; the 
amount of course depending on the facts of each par- 
ticular case. It is presumed that ifa party propose to 
send a telegram, it is of consequence to him, or tothe 
person to whom it is sent, in an amount greater than 
the money charged for the transmission. With the 
extent of the interest or concern of the sender, or of 
the person to whom sent, the agent or company has 
nothing todo. When called upon to dispatch a mes- 
sage or deliver it, he has but one office to perform, 
which is to put his machine to work and see that the 
message goes ‘‘correctly, and without unreasonable 
delay ;’’ and if one be sent to his office, that it be de- 
livered “correctly, and without unreasonabla delay.’’ 
He will not be permitted to speculate upon the value 
or importance of the message. So far as he is con- 
cerned, that is a matter exclusively for the judgment 
of the sender or receiver. If he fail or refuse to send 
or deliver, the question of damages is one for the 
courts. So that put the case as we may, we can evolve 
from thelaw but the one duty for the company 
through its agent, viz., send and deliver the message. 
Telegraphy is young, and consequently comparatively 
little litigation has resulted from it. It is an institu- 
tion sui generis. In laying down rules of law for its 
government, we must look to its uses. While it is a 
common carrier, and as a rule, governed by the prin- 
ciples of law applicable to common carriers, this must 





be understood as not restricting courts to the literal 
definitions of the duties and liabilities of common 
carriers of persons or goods, but must be interpreted 
to meet the nature and purposes of the creature. The 
use of the telegraph cannot possibly result in injury 
to the person or property, as it is not a carrier of 
either. Its only patronage is intelligence; its only de- 
fault is failure to transmit and deliver; and for these 
alone can it be held to account in damages, and to 
these alone courts must direct attention and investi- 
gation. That it may be difficult to estimate the dam- 
ages in some cases is no reason for saying an action 
does not lie. As said before, the circumstances of each 
case must determine the amount of damages. 

We cannot agree with counsel that mere sentiment 
is the basis of this suit. The love of a sister for her 
brother, and her desire to be with him in his last mo- 
ments, and after death care for his body and its 
burial, are not mere sentiments. They are the 
promptings and commands of nature, affection, hu- 
manity and duty, and should not be trifled with by 
indifferent, incompetent or heartless operators in tele- 
graph offices. There is no danger of great wrong com- 
ing from the enforcement of damages for a neglect of 
duty. If juries may occasionally assess excessive 
damages, the courts can and will correct the wrong. 
If companies do their duty in the selection of agents 
(an easy matter), they will have no occasion to com- 
plain. If they employ unworthy agents, and injury 
results to them therefrom, they have no right to com- 
plain, and should not be heard when they do. It is 
much easier for companies to correct the evil, and 
more consistent with their duty to do so, than that 
the public should submit to it. Let them understand 
that they have a duty to perform, and must do it or 
respond in damages, and there will be an end to neg- 
ligence and unfitness in operators, to whom the law 
allows no discretion, and the courts must give none. 
The language of the statute authorizes in terms this 
action. It gives the right to sue to the “party ag- 
grieved’’—the party to whom pain and sorrow have 
been given, and who has been vexed and harassed. 
When the law makes an act of omission or commis- 
sion a criminal offense, and in the same connection as 
here gives a right of suit for such omission or com- 
mission, it follows of course that damages may be re- 
covered in a civil proceeding. 

Lurton, J. (dissenting). Iam unable to assent to 
the opinion of the majority. I deem the law of the 
case as anuounced as of so dangerousatendency as to 
justify an expression of the grounds of my dissent. 
That an action for injury to the feelings, or fright or 
grief or other mental injury, cannot be sustained as 
an independent ground of action, is conceded by the 
concurrent assent of authors and judges. To recover 
for such an injury it must be the accompaniment of 
actual physical injury, unless it be the exceptional ac- 
tion for a breach of marriage promise or for seduction. 
As an accompaniment of bodily injury, or as a result 
of such injury, it may be the subject of consideration 
in the ascertainment of damages, but not otherwise. 
Says an eminent writer: ‘‘ Mental anguish of itself 
has never been treated as an indispensable ground of 
damages so as to enable a person to maintain an ac- 
tion for that injury alone. Neither has insult or con- 
tumely. Mental anguish of the most excruciating 
character may and generally does result from charging 
a lady with being a prostitute, or a gentleman with 
being a blackleg or a cheat. Yet unless productive of 
special damages apart from the mental suffering occa- 
sioned thereby no action will lie.” Wood’s Mayne 
Dam. 75. The Supreme Court of Texas are alone in 
sustaining actions of the kind now under considera 
tion. But that court in an exhaustive opinion held 
that the receiver of a telegram paid for by the sender 
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could not sustain an action grounded alone upon an 
injury to his feelings. That case was this: A son paid 
for and sent a message to the plaintiff, his father, ad- 
vising the latter of the death of the wife and child of 
thesender. There was delay in the delivery whereby 
the plaintiff was prevented from attending the fun- 
eral. The court held that there was neither allegation 
nor proof of any damage to the plaintiff, unless men- 
tal suffering alone constituted a ground of action, and 
they held that for mental suffering alone no suit 
would lie. Railway Co. v. Levy, 59 Tex. 563; S. C., 46 
Am. Rep. 278. The same court, inasuit by the son 
of the plaintiffin the action just mentioned, held that 
the son, as the sender of the message, and as having 
paid for its transmission, could maintain a suit; and 
said Judge Stayton, in speaking for the court: ‘‘ Upon 
the whole case as made by the petition and evidence, 
we are of opinion that the appellee was entitled to re- 
cover whatever damages the proof may justify, over 
and above such sum as he paid for the transmission of 
the message; and this in the way of exemplary dam- 
ages, if the negligence of the appellants, in failing to 
deliver the message, was willful or gross, which is a 
matter to be determined by the jury.” Railway Co. 
v. Levy, 59 Tex. 542; 8. C., 46 Am. Rep. 269. That ex- 
emplary damages cannot be recovered save in an ac- 
tion for a tort will perhaps be conceded. Compensa- 
tion is the rule of damages both in tort and contract; 
and only where the tort is done recklessly and wan- 
tonly may damages more than compensatory be recov- 
ered. That a contract should be breached ‘‘reck- 
lessly ” and ‘‘willfully’’ and ‘‘ wantonly” is essen- 
tial to recovery of punitive damages; but such adjec- 
tives are most manifestly out of place when not ap- 
plied to one of that class of wrongs denominated torts. 
The Texas case is perhaps the first instance of the al- 
lowance of vindictive damages for the breach of a con- 
tract not producing a persoual wrong. The error of 
such a holding soon occurred to that court, and the 
exemplary damage doctrine of the Levy case was over- 
ruled; but having begun to sustain such actions, they 
placed the last case upon the ingenious theory that 
damages for injury to the feelings could be recovered 
by way of compensation, and not as exemplary dam- 
ages, provided the plaintiff could show, that in addi- 
tion to such injury he had such acase as would per- 
mit a recovery of ‘‘some damages’? upon other 
grounds. Stuart v. Telegraph Co., 66 Tex. 580; S. C., 
59 Am. Rep. 623. Such damages clearly cannot be re- 
covered as exemplary damages; and the opinion of 
the majority does not rest upon such a basis. The 
rule that an action will not lie forinjury to the feel- 
ings is conceded by the majority, but the claim ad- 
vanced that such rule is alone applicable to actions 
“where pbysical injury is the sole ground of the ac- 
tion.’”? Thislimitation upon the applicability of the 
doctrine is not supported by authority, nor does it rest 
upon any sound deduction. That an independent ac- 
tion for injured feelings cannot be maintained must be 
conceded. If the ground of the action be a physical 
injury, and suchan injury be established, then as an 
accompaniment of substantial physical injury, mental 
suffering is a subject for consideration; but if the 
plaintiff fail to prove a physical injury, his whole case 
must fail, though there be ever so much mental an- 
guish. This is as far as any case goes. There can be 
no bodily suffering without pain of mind; and the 
law refuses to separate the one from the other, and 
allows compensation for the whole injury. Johnson 
v. Wells, 3 Am. Rep. 245; Canning v. Williamstown, 1 
Cusb. 451. ‘* Mental pain and anxiety the law cannot 
value, and does not pretend to redress, when the un- 
lawful act complained of causes that alone.” Lynch 
v. Knight, 9H. L. Cas. 577, as quoted by opinion in 
Wyman v. Leavitt, 71 Me. 227. 


The last case of Wyman v. Leavitt was an action for 
injury to property by negligent blasting; and as an 
additional element of damage, it was sought to recover 
for mental pain resulting from fright and anxiety 
caused by the blasting. The court held no recovery 
could be had for such injury. Id. 227; 8.C., 36 Am. 
Rep. 303. 

Upon the assumption that mental suffering is not 
ground of action where the basis of suit is physical 
pain, it seems to be argued that therefore such dam- 
ages may be recovered where the ground of suit is not 
pain, but pecuniary loss. Non constat. If excluded 
in the first class of cases, or as an independent ground 
of ‘action, a fortiori it ought to be ignored 
where the cause of action is pecuniary loss. The 
rule may only have been announced in actions sound- 
ing in tort, such as actions for injury to the person, or 
in cases of wanton injury to property; but this is most 
obviously due to the fact that no claim for such dam- 
ages was ever before made where the basis of the suit 
was a breach of contract. The reason why an inde- 
pendent action for damages cannot and ought not to 
be sustained, is found in the remoteness of such dam- 
ages, and in the metaphysical character of such an in- 
jury considered apart from physical pain. Such in- 
juries are generally more sentimental than substan- 
tial, depending largely upon physical and nervous con- 
dition. The suffering of one under precisely the same 
circumstances would be no test of the suffering of an- 
other. Vague and shadowy, there is no possible stand- 
ard by which such an injury can be justly compen- 
sated, or even approximately measured. Easily simu- 
lated and impossible to disprove, it falls within all of 
the objections to speculative damages, which are uni- 
versally excluded because of their uncertain charac- 
ter. That damages so imaginary, so metaphysical, so 
sentimental, shall be ascertained and assessed by a 
jury, with justness, not by way of punishment to the 
defendant, but as mere compensation to the plaintiff, 
is not to be expected. That the grlef natural to the 
death of a loved relative shall be separated from the 
added grief and anguish resulting from delayed infor- 
mation of such mortal illness or death, and compensa- 
tion given for the latter only, isthe task imposed by 
the law as determined by the majority. But the rule 
in question has not been limited, as claimed, to ac- 
tions based upon physical pain. It has, as we have 
already seen, upon the authority of Mr. Wood, been 
applied to actions of slander and libel. No matter 
how gross the insult, or how harrowing to the feelings 
there can be no recovery if the slander did not imply 
a crime, or result in some special damage. The same 
rule applies in actions brought for the death of an- 
other. The plaintiff must have a pecuniary interest 
in such life; and in such cases there can be no recovery 
for the injured feelings, the grief or anguish suffered 
by the plaintiff in consequence of the death for which 
the suit lies. This is the rule, regardless’of the rela- 
tion the deceased bore to the plaintiff. Whether hus- 
band or wife, or parent or child, the rule is the same; 
the damages are for the pecuniary loss sustained. 
Railroad Co. vy. Stevens, 9 Heisk. 12; Cooley Torts, 
271, 272. ‘*Thetrue basis of recovery,’’ says Judge 
Cooley, ‘‘ seems to be stated by Pollock, C.B. ‘Ithas 
been held,’ he says, ‘that these damages are not to be 
given as a solatiuwm.’ That was so decided for the first 
time ‘in bane, in Blake vy. Railwey Co., 18 Q. B. 93. 
That case was tried before Parke, B., who told the 
jury that the lord chief baron had frequently ruled at 
nisi prius, and without objection, that the claim for 
damages must be founded on pecuniary loss, actual or 
expected, and that mere injury to feelings could not 
be considered.’’ Cooley Torts, 272. 

It is legitimate to consider the evils to which such @ 





precedent logically leads. Upon what sound legal con- 
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siderations can this court refuse to.award damages 
fur injury to the feelings, mental distress and humili- 
ation, where such injury results from the breach of 
any contract? Take the case of a debtor who agrees 
to return the money borrowed oua day certain, who 
breaches his agreement willfully, with knowledge that 
such breach on his part will probably result in the 
financial ruin and dishonor of his disappointed cred- 
itor. Why shall not such a debtor, in addition tothe 
debt and the interest, also compensate his creditor for 
his ruin, or at least for his mental sufferings? How 
can that case, or many others which may be imagined, 
be(distinguished in principle from the one now decided ? 
Upon what principle can we longer refuse to enter- 
tain an action for injured feelings consequent upon 
the use of abusive and defamatory language, not 
charging a crime or resulting in special pecuniary 
damages? Mental distress isor may be in some cases 
as real as bodily pain, and it as certainly results from 
language not amounting to an imputation of crime. 
Yet such actions have always been dismissed as not 
authorized by the law as it has come down to us, and 
as it has been for all time administered. The rule for 
the general averment of damages stated in the opin- 
ion, that they should be such as, ‘“‘ cousidering the na- 
ture and benefits of the thing promised, will be ade- 
quate compensation,’’ is sound to the extent of being 
axiomatic. Yet this by no means determines,’or helps 
to determine, the question under consideration, which 
is, what are legal damages? What are the injuries for 
which the law undertakes to give a remedy and pro- 
vide a measure of compensation? I do not understand 
that the opinion gives any sanction to the idea 
that exemplary damages are to be given as part of the 
‘adequate compensation ”’ to which a plaintiff is enti- 
tled for a broken obligation. Neither do I understand 
any sanction to begiven to the idea that ‘‘ adequate 
compensation ’”’ may be recovered in an independent 
action based alone upon grief, mental anguish, fright, 
or other metaphysicalinjury. Upon the contrary, the 
corner-stone upon which the opinion seems to rest is 
the assumption that ‘‘ the declaration disclose a case 
for the recovery of some damages.’’ Upon this predi- 
cate is based the right to recover additional damages 
for the mental injury. What damage the declaration 
discloses the plaintiff entitled to, other than damage 
for injury to her feelings, is not stated. If by some 
damage is meant some pecuniary damage, then this I 
do not concede. The telegram was received and paid 
for at the time by her. Her suit is not for the price 
paid for a undelivered telegram, or for an error in the 
transmission, but is for damages for delay in the de- 
livery. She cannot recover the price paid for trans- 
mission and delivery, and does not sue for such price. 
This delay in delivery is not alleged to have resulted in 
any pecuniary loss whatever. Her case is then a 
straight action for damages for delay in delivery of a 
telegram, and the damages sustained are not claimed 
to have been other than such as are due for injury to 
her feelings. 

Nowif it be admitted that the receiver of sucha 
message can maintainan action for damages conse- 
quent upon delay, what is the measure of her damage 
if no pecuniary loss is shown? Clearly her recovery 
must be limited to nominal damages, unless of course 
she may prove and recover for injured feeling as legal 
damages. Nominal damages are such damages as ate 
recoverable where there has been a violation of legal 
right without actual damages. In such acase the \vgal 
implication of damage remains; and says a learned 
author: “ This requires some practical expression as 
the compensation for a technical injury. Therefore 
nominal damages are given, as six cents, one ¢arthing, 
or one cent—a sum of money that can be spoken of, 
but has no existence in quantity.’’ 1 Suvh. Dam. 9. 





~~ 
Nominal damages are not therefore proof of actual in- 
jury, nor given as the measure of pecuniary loss, but 
as a consequence of a technicalinjury without actua] 
loss. Where there is a breach of contract without act- 
ual loss the damages are nominal. Seat v. Moreland, 7 
Humph. 574. Uponajudgment by default in an ac- 
tion for damages the plaintiff's right to recover some 
damage is established, but the amount is open, and de- 
fendant may show he has no legal claim to damages; 
and if successful the plaintiff is entitled only to nomi- 
nal damages. Turner v. Carter, 1 Head, 510. 

The argument that nominal damages are inadequate 
to compensate for the injury sustained is not sound, 
unless the injury to her feelings is to be compensated. 
If she can recover only for actual damages sustained, 
as actual damages is understood by lawyers and courts, 
then having sustained no pecuniary loss, and having 
sustained no bodily injury, nominal damages are ade- 
quate to the injury sustained. That our feelings or 
sentiments would be gratified if such dereliction of 
duty could be visited by imposition of larger dam- 
ages by way of solatiwm to the plaintiff and pun- 
ishment to the defendant, is a consideration which 
neither court norjury can entertain. All of us agree 
that exemplary damages cannot be given under the 
law. The controversy is limited as to whether com- 
pensatory damages aregiven by law. The fact that 
the Code gives a right of action to the party aggrieved 
by the failure of the defendant to comply with its 
agreement cannot possibly throw any light upon the 
question. The Code gives aright to sue for and re- 
cover damages. This right exists independently of the 
statute. It isa common-law right, and the opinion of 
Judge Caldwell so treats it. The statute does not de- 
fine what damages may be recovered. We must look 
to the common law to determine what are legal 
damages. To say that because the right to sue and re- 
cover damages is conferred by statute, therefore 
damages for injured feelings may be recovered, 
is a species of legal logic which I cannot appreciate. 
Of course in such a case it would be a matter of no im- 
portance whether any pecuniary loss had been sus 
tained; and to this extent the opinion of Chief Jus 
tice Turney clearly goes. The statute conferring no 
new right of action, and being only an affirmance of 
the common law, and failing to define the damages for 
which suit would lie, we must hold that only legal 
damages can be recovered. Legal damages are to be 
ascertained by the common law. I do not understand 
that Judges Caldwell and Snodgrass concur with 
Judge Turney in the opinion of the latter that an im 
dependent action will lie under the statute for injury 
to the feelings. On the contrary, the opinion of Judge 
Caldwell, in which Judge Snodgrass concurs, reste the 
right of action upon the ground that the right to sue 
for and recover some pecuniary damages, even nomi- 
ual damages, will carry with it the right to recover, in 
addition, damages for mental suffering. This doctrine 
is only supported by one adjudged case, that of Stuart 
v. Telegraph Co., supra. This doctrine is, I respect- 
fully submit, a departure from the principles 
upon which damages for mental injuries have 
been heretofore allowed. The right to recover such 
damages has been heretofore made to depend upon 
some physicalinjury having been sustained. Bodily 
injury necessarily involved mental suffering, and the 
law has allowed a recovery for all the pain suffered 
from the injury. The law in such case refused to sep- 
irate the one injury from the other. But now it is 
proposed to join pecuniary loss to mental pain; and if 
the first is shown, even though it be nominal, the lat- 
ter may be compensated. There is no congruity between 
the elements of recovery. In the case of physical in- 
jury the law found that nature had inseparably 
blended mental injury; and they being thus bound 
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together, it refuses to separate the one from the other 
—allows compensation for both. This recognition of 
the fact that physical pain and mental suffering were 
inseparably blended, and that the latter was by na- 
ture the accompaniment of the other, was the very 
ground upon which the law allowed damages for the 
latter. But to join pecuniary loss and injured feel- 
ings is to blend together that which nature has never 
blended, and for which there is no precedent save the 
single Texas case. If such an action is to be main- 
tained, I would prefer it to stand on its feet as an in- 
dependent action. To suffer it only on condition that 
the plaintiff has likewise sustained some pecuniary 
loss is standing the pyramid on its little end. If en- 
titled to a standing in court at all, let it be conceded 
upon the substantial merits of the case, and not placed 
upon a forced construction of a statute which gives no 
action which did not exist before, or upon so obvious 
afiction as that the right to recover nominal damages 
for breach of contract carries with itthe right to re- 
covery for injury to the feelings. We have had some 
actions which have obtained a standing only by a fic- 
tion. The action by a parent for seduction of a daugh- 
ter isone. The parent could only sue upon the fiction 
that the parent had sustained damage in that he had 
been deprived of the service of his daughter. That so 
meritorious an action should stand upon a fiction has 
always been a reproach to the law; and yet so con- 
servative have the courts been that the necessity of 
proving some service by the daughter has been rigidly 
maintained as a prerequisite to any recovery; and this 
for the reason that the law had always been so held, 
and the Legislature alone could change it. For, says 
the eminent Judge Cooley, ‘‘ the evil is not one to be 
corrected by judicial action. To uproot it would be 
to create new law, and this is the province of legisla- 
tion.”” Cooley Torts, 235. The conservatism of this 
observation is vastly more applicable here. If the hand 
of the judge is so restrained by precedent that it can- 
not strike down the fiction, and sustain a meritorious 
action upon its merits, how much more unsound and 
dangerous is the maintenance of a suit upon the fic- 
tion that the right to recover nominal damages for a 
breach of contract will support a suit for injury to the 
feelings otherwise not maintainable at all. 

The argument, pressed with so much force in the 
opinion of Judge Caldwell, that to hold that such 
damages are not recoverable ‘‘ would justify the con- 
clusion that the defendant might with impunity have 
refused to receive and transmit such messages at all,” 
isnot sound. Ifit were true that responsibility for 
pecuniary losses only might not be such responsibility 
as public policy might require tocompel the perform- 
ance of duty, this would not justify us in imposing a 
responsibility not sanctioned by law. The remedy 
would be with the Legislature. But no such stretch 
of jurisdiction is necessary upon any idea of public 
policy. The Legislature has provided full and ample 
means tocompel performance of duty by telegraph 
companies. Section 1541 of the Code provides that 
the willful violation of duty, in receiving and forward- 
ing and delivery of messages, shall be a misdemeanor, 
and the officer or agent at fault is subjected to fine and 
imprisonment. Thus the rights of the public are fully 
protected, and the necessity of imposing such dumages 
by wayof holding the defendant up to the discharge 
of his dutiesis fully met. The action of the plaintiff is 
one which has no public side. No public policy is to 
be subserved; and we are left to face the question as 
to whether her action to recover damages for injury 
toher feelings can be sustained upon authority. The 
novelty of asuit is not always a conclusive objection. 
But the fact that such an action has been sustained by 
the courts of Texas alone, and there only upon the fic- 
tion that a right to recover nominal charges gives the 





right to recover for injured feelings, furnishes to my 
mind a most forceful argument. The principles upon 
which this suit is maintained seem to me so radical 
a departure from tbe headlands of the law, and to so 
seriously threaten the uprooting of doctrines that I 
have been taught to revere as the very foundation 
stones of the system of our law, upon the subject of 
contracts and damages, as to make it my duty to give 
expression to my views upon the questions involved. 
The views of the majority have been the result of great 
investigation and calm deliberation, and have been 
presented with all the force that is possible; and while 
I regret to differ so radically with gentlemen who have 
given such careful attention to my views, yet 1 am 
with regret compelled to adhere to the conclusions here 
advanced. 


Fo.kess, J. Agreeing fully with the views above ex- 
pressed by my Brother Lurton, I am constrained to 
dissent from the opinion ofthe majority of the court 
in this case. 


{In Loper v. Western Union Tel. Co. (Tex. Sup. Ct. 
May 11, 1888), plaintiff alleged that his wife’s son, who 
was lying dangerously ill at M., in obedience to a 
special request previously made by plaintiff's wife, 
prepared for transmission to her, at W., a message 
dated October 2, 1882, reading: ‘*Come immediately. 
Iam very sick.’’ That this message was delivered to 
the agent at M., at4p. M.ofthatdate. That theagent 
was informed of the relationship between the parties. 
That on that day plaintiff and his wife were at the 
residence in W., within 600 yards of the defendant’s 
office, as was well known by the agent at that place. 
That the message could have been delivered within 
half an hour from the time of its receipt by the agent 
at M. Thatif it had been so delivered, plaintiff's wife 
could have gone to her son by the usual course of 
travel, and reached him before his death, which oc- 
curred on the 3d. That by the negligence of defend- 
ant, the message was not delivered until6 P. M. onthe 
3d. That she took the next train for M., but learned 
at an intermediate point that her son was dead, and 
that the body had been sent to E. for burial. That 
she started at once for E., but was unable to reach 
there until after the body had beeninterred. Thatshe 
suffered great hardship and inconvenience at being 
compelled to travel on afreight train a part of the way, 
and that she suffered great mental anguish by being 
deprived of tbe privilege of being with her son in his 
last moments, etc. Held, that the petition stated a 
good cause of action, and thata demurrer thereto was 
improperly sustained. Following Stuart v. Telegraph 
Co., 66 Tex. 580; S. C., 59 Am. Rep. 623.—Epb.] 


——_¢—_—————— 
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Laws of New York, 1887, chap. 691, amendatory of Penal 
Code, § 335a, making it a misdemeanor for any person 
who sells food to give away therewith, as a part of the 
transaction of sale, any other thing as a premium, gift, 
etc., is unconstitutional. 
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PrecKHAM, J. In 1887 the Legislature of this State 
enacted chapter 691, which is entitled ‘‘An act to 
amend the Penal Code by adding an additional sec- 
tion thereto, to be known as section three hundred 
and thirty-five a.’’ That section reads as follows: 
“* Sec. 3385a. No person shall sell, exchange or dispose 
of any article of food, or offer or attempt to do so, 
upon any representation, advertisement, notice or in- 
ducement that any thing other than what is specifi- 
cally stated to be the subject of the sale or exchange 
is or is to be delivered or received, or in avy way con- 
nected with or a part of the transaction, as a gift, 
prize, premium or reward to the purchaser. Any per- 
son violating any of the provisions of this section 
shall be deemed guilty of a misdemeanor, and in addi- 
tion thereto shall be liable to a penalty of twenty-five 
dollars, to be recovered with costs, by any person su- 
ing therefor in his own name.’’ The section is placed 
as the last one in chapter 8 of the Penal Code, which 
is entitled ** Lotteries;’’ and the chapter is devoted 
to evactments defining and relating to lotteries. On 
the 7th day of October, 1887,a purchaser of two 
pounds of coffee from defendant, on the 6th day of 
October, 1887, at the sales-room of the Great Atlantic 
& Pacific Tea Company, 11 North Pearl street, in the 
city of Albany, made affidavit before a police justice 
of the city that the defendant “did, on the 6th of Oo- 
tober, sell,’’ etc., ‘two pounds of coffee upon a repre- 
sentation that a thing other than what was specifi- 
cally stated to be the subject of the sale, to-wit, 
crockery and glassware, was to be given and received, 
and in that way connected with and made part of the 
transaction, as a gift or prize to the purchaser, and in 
that way defendant did sell the coffee upon such rep- 
resentation, and did deliver, as a gift,’’ a tea-cup and 
saucer to the purchaser of the coffee, who received it 
as part of the transaction of the sale of the coffee. 
Upon such affidavit the justice issued his warrant, 
and the defendant was arrested and brought before 
him. He then waived an examination and gave bail 
to the Special Sessions, where he was subsequently 
tried and convicted of the offense above charged. The 
defendant was sentenced to pay a fine of $10, or be 
imprisoned for ten days. This conviction was affirmed 
at the General Term of the Supreme Court, and from 
the judgment of affirmance the defendant appeals to 
this court. A reference to the testimony on the trial 
discloses the fact that the witness did not buy the cof- 
fee for his own use, but in order to make a case 
against the tea companies. Hence the certainty ob- 
servable in the testimony of the witness as to the in- 
ducements which operated upon his mind and led him 
to purchase the coffee. The witness said in his evi- 
dence that he knew defendant, and that he was a 
clerk at premises No. 11 North Pearl street, in the 
city of Albany, which were used and occupied as a 
tea-store, and that on October 6th the witness pur- 
chased of defendant at that place, and defendant sold 
him, two pounds of coffee, ‘‘upon a representation, 
advertisement, notice and inducement that a thing 
other than the said coffee, which was specifically 
stated to be the subject of said sale and exchange, to- 
wit, one decorated cup and saucer, was to be given, 
presented, delivered and received, and in that way 
connected with and made part of the transaction of 
the purchase and sale of the coffee, asa gift, prize, pre- 
mium and reward to me;’’ and upon such representa- 
tion he purchased and received the coffee, and the cup 
and saucer. He further said he would not have pur- 
chased the coffee but for the inducement of the pres- 
ent; that it was stated to him if he purchased but one 
pound of coffee he got a check; and when he pur- 
chased two pounds he got two checks, which entitled 
him to a present; and he would have bought but one 
pound if he could have got a present with one. It also 
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appeared that the articles which formed the induce- 
ment for the purchase were lying in full view of the 
purchaser on a counter, and his choice of any thing 
on the counter was given him, provided he purchased 
as much as two pounds of coffee; that being the sole 
consideration upon which his right of choice de- 
pended. The witness further testified that there 
were two signs in front of the store. One was a busi- 
vess sign, reading: “‘Great Atlantic & Pacific Tea 
Co.;’’ the other, ‘‘ Try our 8 o’clock breakfast coffee; 
checks given away with this coffee.’’ This was sub- 
stantially the testimony, and it was uncontradicted. 
Upon these facts the courts below have pronounced 
the defendant guilty of a violation of the above-men- 
tioned act, and it has been held a valid exercise of 
legislative power. 

The act is attacked by the counsel for defendant as 
unconstitutional upon a number of grounds. In con- 
sidering constitutional questions, certain rules have 
been laid down by courts in relation to the exercise 
of their conceded power to declare void, as being in 
violation of the Constitution, enactments of the Leg- 
islature which have been passed with all due and 
proper formalities. It has been frequently held, and 
is acknowledged by all courts as the undoubted and 
true rule, that a statutory enactment will not be de- 
clared unconstitutional, and therefore void, unless a 
clear and substantial conflict exists between it and 
the Constitution; that every presumption is in favor 
of the constitutionality of legislative acts; that the 
case must be practically free from doubt; that as to 
our State Constitution the question whether a statute 
isa valid exercise of legislative power is to be de- 
termined solely by reference to constitutional re- 
straints and prohibitions; that it may not be declared 
void because a court may deem it opposed to natural 
justice and equity; that all property is held subject to 
the general police power of the State to so regulate 
and contro) its use, in a proper case, as to secure the 
general safety and the public welfare. These priuci- 
ples have been frequently asserted in our courts, and 
are so familiar that a reference to particular authori- 
ties is not thought needful. They are good and health- 
ful rules, and should be followed by all courts. At 
the same time it must be remembered that the Con- 
stitution is the supreme law of the land; and that 
when an act of the Legislature properly comes before 
the court to be compared by it with the fundamental 
law, it is the duty of the court to declare the invalid- 
ity of the act if it violate any provision of that law. 

The defendant here appeals for his protection to the 
clause (among others) in the Constitution which pro- 
vides that no person shall be deprived of life, liberty 
or property without due process of law. The meaning 
of this provision in our State Constitution has fre- 
quently been the subject of judicial investigation, and 
the court has had occasion very recently to discuss it 
in quite a number of cases, anda further elaboration 
is not needed. The following propositions are firmly 
established and recognized: A person living under our 
Constitution has the right to adopt and follow such 
lawful industrial pursuit, not injurious to the com- 
munity, as he may see fit. The term “liberty,” as 
used in the Constitution, is not dwarfed into mere 
freedom from physical restraint of the person of the 
citizen, as by incarceration, but is deemed to embrace 
the right of man to be free in the enjoyment of the 
faculties with which he has been endowed by his Cre- 
ator, subject only to such restraints as are necessary 
for the common welfare. Liberty, in its broad sense, 
as understood in this country, means the right, not 
only of freedom from servitude, imprisonment or re- 
straint, but the right of one to use his faculties in all 
lawful ways, to live and work where he will, to earn 
his livelihood in any lawful calling, and to pursue any 
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lawful trade or avocation. These principles are con- 
tained and stated in the above language in various 
cases, among which are Association v. Crescent City 
Co., 1 Abb. (U. S.) 398; Slaughter-house Cases, 16 Wall. 
36-106; In re Jacobs, 98 N. Y. 98; 8. C., 50 Am. Rep. 
636; (per Earl, J.); Bertholf v. O’ Reilly, 74 N. Y. 509; 
s. C., 50 Am. Rep. 323; (per Andrews, J.); People v. 
Marz, 99 N. Y. 377; 8. C., 52 Am. Rep. 34; (per Ra- 
pallo, J.). It is quite clear that some or all of these 
fundamental and valuable rights are invaded,weakened, 
limited or destroyed by the legislation under con- 
sideration. Itis evidently of that kind which has 
been so frequent of late—a kind which is meant to 
protect some class in the community against the fair, 
free and fulicompetition of some other class ; the mem- 
bers of the former class thinking it impossible to hold 
their own against such competition, and therefore 
flying to the Legislature to secure some enactment 
which shall operate favorably to them or unfavorably 
to their competitors in the commercial, agricultural, 
manufacturing or producing fields. By the provisions 
of this act a man Owning articles of food which he 
wishes to sell or dispose of is limited in his powers of 
sale or disposition. A liberty to adopt or follow fora 
livelihood a lawful industrial pursuit, and in a man- 
ner not injurious to the community, is certainly in- 
fringed upon, limited, perhaps weakened or destroyed 
by such legislation. Itis certainly lawful to sell (as 
in this instance) coffee. Itis an article of food, and 
is now almost one of the necessaries of life to a large 
number of people. A person engaged as a retailer of 
coffee might very well think that he could greatly en- 
large the amount of his trade by doing precisely what 
was done by the defendant in this case; and that 
while his profits on the same amount of coffee sold 
would be smaller than if he gave no present, yet by 
the growth of his trade his income at the end of the 


year would be more than by the old method. This 
statute, if valid, steps in to prevent his adopting such 
acourse to procure trade, and from it to secure an in- 


come and livelihood for himself and family. He is 
thus restrained in the free enjoyment of his faculties, 
which he ought to have the right and iiberty to use in 
the way of creating or adopting plans for the increase 
and growth of his trade, business or occupation, un- 
less such restraint is necessary for the common wel- 
fare. This law interferes with the free sale of food; 
for the condition is imposed that no one shall sell food 
and at the same time, and as part of the transaction, 
give away any other thing. It is not material if, by 
reason of the prohibition, the owner’s sales of food are 
greatly cut down, and his ability to support his family 
thereby perhaps largely decreased. If the law is valid, 
the fact of its existence is a complete answer to the 
complaints of the owner of food that his liberty to sell 
his property, and his chance to make a livelihood are 
very greatly impaired. It cannot be truthfully main- 
tained that this legislation does not seriously infringe 
upon the liberty of the owner or dealer in food pro- 
ducts to pursue a lawful calling in a proper manner, 
or that it does not, to some extent at least, deprive a 
person of his property by curtailing his power of sale; 
and unless this infringement and deprivation are 
reasonably necessary for the common welfare, or may 
be said to fairly tend in that direction or that result, 
the legislation is invalid as plainly violative of the 
constitutional provision under discussion. 

This brings us to the consideration of the question 
whether the act is valid as a proper exercise of what 
is, by way of classification, called the police power of 
the State. Tinat power has never yet been fully de- 
scribed, nor its extent plainly limited, further at least 
than this: It is not above the Constitution, but it is 
bounded by its provisions; and if any liberty or fran- 
thise is expressly protected by any constitutional pro- 





vision, it cannot be destroyed by any valid exercise, 
by the Legislature or the executive, of the police 
power. The extent of this power has been the subject 
of discussion in this court; and in the recent and 
most important case of In re Jacobs, 98 N. Y. 98, 107; 
S. C., 50 Am. Ref. 636, the question was examined and 
most exhaustively reviewed by Earl, J., in his opin- 
ion. To reopen the subject now would be useless, and 
I refer to that case as authority for the statement 
that the Legislature cannot, without reason and arbi- 
trarily, infringe upon the liberty or the property rights 
of any person within the protection of the Constitu- 
tion of this State; and that if the Legislature shall de- 
termine what is a proper exercise of its police power, 
its decision is subject to the scrutiny of the courts. 
The subject was again reviewed in People v. Marx, 99 
N. Y. 377; 8. C., 52 Am. Rep. 34, in an opinion written 
by Rapallo, J., and concurred in by the whole court. 
In the Jacobs case, supra, this court held the tenement 
house cigar act, so called, unconstitutional; and in the 
Murs case, supra, the section of the act relating to the 
manufacture and sale of oleomargariue, which abso- 
lutely prohibited its manufacture and sale, wus also 
held unconstitutional, inasmuch as it absolutely pro- 
hibited an important branch of industry, not injuri- 
ous to the community, and not fraudulently con- 
ducted, solely for the reason that it competed with 
another branch. Under an exercise of the police 
power the enactment must have reference to the com- 
fort, the safety or the welfare of society, and it must 
not be in conflict with the Constitution. The law will 
not allow the rights of property to be invaded, under 
the guise of a police regulation for the protection of 
health, when it is manifest such is not the object and 
purpose of the regulation. See Austin v. Murray, 16 
Pick. 121, 126, Com. v. Alger, 7 Cush. 53, 84, cited with 
approval in Re Jacobs, supra. As is also said in the 
last case, it is generally for the Legislature to deter- 
mine what laws and regulations are needed to protect 
the public health and serve the public comfort and 
safety; and if its measures are calculated, intended, 
convenient or appropriate to accomplish such ends, 
the exercise of its discretion is not the subject of ju- 
dicial review. But these measures must have some 
relation to these ends. Courts must be able to see, 
upon a perusal of the enactment, that there is some 
fair, just and reasonable connection between it and 
the ends above mentioned. Unless such relation ex- 
ists, the enactment cannot be upheld as an exercise of 
the police power. 

The learned counsel for the people claims that the 
act is a valid exercise of the police power, in further- 
ance of the policy of the State to prohibit the setting 
up of lotteries and the sale of lottery tickets. A care- 
fu) reading of the statute fails to show any such pur- 
pose. It prohibits the seller of food from giving away 
any other thing as part of the transaction of sale, and 
as an inducement leading toit. It says nothing as to 
any lottery, and does not confine its prohibition to 
the giving away or distribution of any other article of 
property by virtue of any scheme founded upon 
chance. The act in effect absolutely prohibits the 
giving away of any other thing with the food sold, 
and as part of the transaction of sale, wholly regard- 
less of the means used to effect the giving away or de- 
livery of such other article. The proof in this case 
shows there was no lottery or pretense of lottery in 
the transaction upon which the defendant was con- 
victed of a violation of the act. There was not the 
slightest element of chance in the case. A counter 
had upon it various articles of crockery, all of which 
were in full view of the purchaser at the time he pur- 
chased the coffee in question. He was told that he 
could have any of those articles on the counter, to be 
picked out by himself, if he purchased two pounds of 
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the coffee mentioned. To call such a transaction a 
lottery, or the checks given with the coffee a sale of 
lottery tickets, is to wholly ignore the true nature and 
character of a lottery, and also of this transaction. In 
this scheme the purchaser not only gets what he pays 
for, but by the very terms of the contract he has no 
chance to obtain any thing more. In the purchase of 
two pounds of coffee he purchases the right to choose 
acertain article of crockery from a counter in full 
view, and he gets no chance to obtain any thing else. 
In all cases cited by the counsel in his very elaborate 
and painstaking brief, not one case is found where it 
has been held that a lottery, or any thing in the 
nature of a lottery existed, unless there was added to 
the right to obtain some kind of property, in any 
event, the chance, near or remote, of getting some- 
thing in addition to it, of more or less value, as the 
case might be. Here there is no chance, and conse- 
quently nothing in the nature of a lottery, and the act 
cannot be upheld ou the theory mentioned. 

It is further argued however that the act is valid as 
a health law, a regulation of trade in food, and to pre- 
vent dealing iu impure, unwholesome and adulterated 
food. The same principles apply here as have already 
been stated; i. e., there must be some fair and reason- 
able relation of means to ends, which courts can see 
and admit the force of. We think it clear there is no 
such relation here. We think the act has not the 
slightest tendency to accomplish the alleged purpose. 
The Legislature has undoubted power to prohibit the 
adulteration of food, and it bas already exercised it 
by the passage of section 407 of the Penal Code and 
other laws upon the same general subject. The reason- 
ing of counsel for the people is based upon the theory 
that no one will sell, as a matter of permanent busi- 
ness, an article at a price below what it costs him to 
procure it; and if he sell his coffee (in this instance) as 
low as the price thereof with other dealers, when he 
adds a gift at the time of the sale, he thereby reduces 
his profits below that of his competitor, and in order 
to prevent such a loss, he will necessarily and inevit- 
ably sell an inferior or adulterated article. We think 
the reasoning is not sound. As has been before re- 
marked, the inducement to purchase by reason of the 
gift may be so great that the sales are enormously in- 
creased, and the net profits at the end of the year may 
be greatly in excess of those of a dealer who makes no 
gifts and sells a correspondingly less amount of the 
food. It may simply be the old story of a small profit 
on large sales instead of a large profit on small sales. 
There is no allegation here nor any proof that the cof- 
fee sold was in fact an adulterated article. There are 
statutes now existing which would reach that diffi- 
culty, and it can therefore the more readily be seen 
that in truth the object and purpose of this act were 
not to prevent the adulteration of food, but that in 
realty it was passed for the purpose of protecting 
those dealers in food articles who preferred not to en- 
gage in this kind of business in connection therewith, 
and who therefore desired to prevent any one else 
from engaging in it. 

Ilay no stress whatever upon the argument that 
this kind of transaction naturally induces people to 
purchase more than they want of any article of food, 
in order to get the other article with it which comes 
to them in the shape of a gift, and the poorer people 
are led to extravagance in outlay. It may be re- 
marked that in purchasing articles of food, evenif one 
purchase more than is then absolutely necessary, the 
food need not be, and in all probability is not, wasted. 
But aside from that the argument is directed to that 
class of sumptuary legislation, which while good 
enough in some phases, ig when carried to minute 
details simply unauthorized and illegal. The right to 
legislate upon the subject of intoxicating liquors is 








acknowledged by every one, and is founded upon the 
fact that their use in excessive quantities leads, in 
large classes of cases, to crimes, poverty and enor- 
mous suffering, and bears most harmfuily upon the 
sum of the happiness of the human race. So in regard 
to lotteries in general. A wide-spread custom of in- 
dulging in the purchase of tickets leads, among the 
poorer classes certainly, and also among others, to 
habits of recklessness, waste and idleness. It culti- 
vates a gambling spirit, and tends to a hatred of hon- 
est labor, and to a desire to obtain riches or money 
without the necessary expenditure of industrious 
energy. Many other instances could be given where 
the interference of the Legislature with the personal 
liberty of the citizen would be at once regarded as 
proper, or at least legal, under the exercise of the po- 
lice power. But there is a limit to such interference, 
in my judgment, and there does come a time when 
the constitutional provision, so often herein quoted, 
steps in to protect the citizen. Asan act in further- 
ance of the public health or morals, no one at this 
period of the history of man would, I think, regard it 
as legal to enact, in this State (changing the verbiage 
to suit the altered condition of the race in this 
country), that no man or woman under the rank speci- 
fied in the law shall thereafter wear fur on his or her 
clothes, or that no knight under the degree of a lord 
should wear shoes or boots having pikes in them more 
than two inches long. A British Parliament enacted 
such measures to prevent, as was alleged, undue ex- 
penditures, and for the preservation of the morals of 
the people. See 2 Edw. III, chap. 1 (A. D. 1387); 3 
Edw. IV, chap. 5(A. D. 1463). Numberless statutes of 
a similar nature have been passed both in England 
and in this country, and it is generally admitted that 
some of the best legislation of both countries has been 
found in the repeal of laws enacted by former Parlia- 
ments and Legislatures. It seems to me that to uphold 
the act in question upon the assumption that it tends 
to prevent people from buying more food than they 
may want, and hence tends to prevent wastefulness or 
lack of proper thrift among the poorer classes, is a 
radically vicious and erroneous assumption, and is to 
take a long step backwards, and to favor that class of 
paternal legislation, which, when carried to this ex- 


tent, interferes with the proper liberty of the citizen, | 


and violates the constitutional provision referred to. 

Equally unfounded, and for practically the same 
reasons, is the assumption that the law is valid as a 
law regulating trade, and for the prevention of fraud 
and deception. It has no tendency to prevent either, 
and its regulation of trade is a mere arbitrary, un- 
reasonable and illegal interference with the liberty of 
the citizen in his pursuit of a livelihood by engaging 
in a perfectly valid business, conducted in a perfectly 
proper manner. That a man engaged in trade will not, 
for any length of time, continue to sell an article be- 
low what it costs him to procure it, is a safe assump- 
tion; while it is equally safe to say that he may do so 
for a time—long enough to enable him to introduce 
his article to the notice of the public, and to create a 
demand for it, which he will make a profit by supply- 
ing. Or he may make a profit by supplying one arti- 
cle, which wiil amount to enough to enable him to 
give away some other article with it, and permit him 
to receive the average rate of profit in the business 
which he is engaged in. To prevent this by legisla- 
tive action does not reasonably or fairly tend to pre- 
vent fraud or deception in the sale of articles of food. 
As I have said, there are now laws enough on that 
subject; or if not, any law which has that end in view 
and which naturally or reasonably tends to accom- 
plish it will undoubtedly bea valid exercise of the leg- 
islative power, and of course would be so declared by 
any and all courts. 
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Nor can this act stand as a valid exercise of legisla- 
tive power to enact what shall amount to a crime. 
The puwer of the Legislature to so declare is exceed- 
ingly large, and it is difficult to define its exact limit. 
But that there is a limit even to that power under our 
Constitution we entertain no doubt, and we think 
that limit has been reached and passed in the act un- 
der review. The power has been unlawfully exercised 
in this instance, for the same reason that we have 
already stuted, because it violates the constitutional 
provision which secures to each person in this State 
his liberty and property, except as he shall be deprived 
of one or both by due process of law. The principles 
upon which enactments relating to the adulteration 
of food, or the sale thereof, below a certain standard 
declared by the Legislature, have been upheld, afford 
no aid to this act. Such laws have been plainly appro- 
priate to secure the end in view, which was itself legal 
and commendable. They had direct relation to the 
public health, and a direct and plain tendency to aid 
in the securing of it, and to prevent fraud and decep- 
tion in the manufrecture or sale of different articles. 
Such are the cases of People v. Arensbery, 105 N. Y. 
123; S. C., 59 Am. Rep. 483; People v. West, 106 N. Y. 
293; S. C., 60 Am. Rep. 452; People v. Kibler, 106 N. 
Y. 321; People v. Cipperly, 101 id. 634, and 37 Hun, 319, 
$24, and numerous other cases. 

The case of Powell v. Com. (just decided by the Su- 
preme Court of the United States), which affirms the 
judgment of the Supreme Court of Pennsylvania, re- 
ported in 114 Penn. Sé. 265, has been called to our at- 
tention. The question arose in that case as to the 
constitutionality of an act of the Legislature of Penn- 
sylvania (P. L. 22, act May 21, 1885,) which prohibited 
the manufacture and sale of oleomargarine. The 
Pennsylvania court held that the statute was valid as 
within the police power of the State, and the convic- 
tion of the defendant under it was affirmed. He 
brought a writ of error, and the case was argued in the 
Supreme Court of the United States, it being alleged 
that the act violated the provision of the Federal Con- 
stitution, in that it deprived the defendant of his lib- 
erty or property without due process of law, and that 
it denied to him the equal protection of the laws. The 
Federal Supreme Court held that no right secured to 
the defendant by the Federal Constitution was vio- 
lated by the act in question, and the judgment of the 
Supreme Court of Pennsylvania was affirmed. A stat- 
ute very similar to the one in question was condemned 
by this court in People v. Mara, 69 N. Y. 377; 8S. C., 52 
Am. Rep. 34. Asthat was a decision in favor of a 
right claimed under both the Federal and State Con- 
stitutions, no review thereof is provided for in the 
Supreme Court of the United States, and our decis- 
ion, therefore is necessarily final. On looking carefully 
over the opinion of Mr. Justice Harlan, pronounced in 
the Powell case, we find nothing therein which is de- 
cisive of the question now before us. The case is de- 
cided upon the ground that the manufacture and sale 
of oleomargarine might be detrimental to the public 
health because it might be manufactured of ingredi- 
ents that are injurious to health, and the fact that the 
particular portion offered for sale by defendant might 
have been proved not to contain any such ingredients 
was entirely consistent with the possibility or proba- 
bility that most kinds of oleomargarine butter did 
contain them. It was then stated that it was for the 
Legislature, under such circumstances, to decide 
whether it was not the best way, in order to prevent 
the manufacture and sale of oleomargarine contain- 
ing such unhealthful ingredients, to absolutely pro- 
hibit the manufacture and sale of all oleomargarine. 
The same may be said as to Mugler v. Kansas, 123 U. 
S. 623; for that was decided upon the application of 


the police power to legislation upon the subject of in- | 





toxicating liquors, which is not in the least like the 
case under review. 

Upon a full consideration of this act, we are entirely 
persuaded of its invalidity, and we must decide ac- 
cordingly. The judgment of conviction must be re- 
versed and the defendant discharged. 


All concur. 
———_~—____——. 


NEW YORK COURT OF APPEALS ABSTRACT. 


DEED—DELIVERY—ACCEPTANCE—JOINT GRANTEES. 
—In an action by one grantee against another grantee 
in the same deed, tocompel him to deliver the deed 
tothe county clerk for record, defendant testified that 
he had not accepted, but only received the deed for 
examination, and was not satisfied with it; but for 
what reason did notappear. Defendant had retained 
the deed for ten years without making any objection 
thereto, and had not requested any other conveyance, 
or offered to return thedeed. Payments of the pur. 
chase-money had been made after the grantees had 
seen the deed and it had been delivered. Held, that 
the referee was justified in finding the delivery and 
acceptance of the deed, and that plaintiff was entitled 
to the relief sought. It is argued that a grantor who 
has contracted to convey the whole of the land, or the 
whole of his interest, to several grantees as co-tenants, 
although in unequal proportions, and delivers a deed 
to one of them, covering the whole property or inter- 
est, must be presumed, unless some special under- 
standing to the contrary is disclosed, to have delivered 
the deed as a conveyance to all, and for acceptance by 
all, and unless all accept, there is no delivery, since 
that delivery isto allornone. Otherwise it is argued, 
one who sells the whole land to several, although they 
take in different proportions, may find himself con- 
veying to one while his deed is rejected by others, and 
his one sale be broken into numerous fragments. I am 
imprsesed with the suggestion as quite reasonable and 
just, and can easily imagine a case in which its appli- 
cation might fairly be demanded; but its hearing upon 
the present controversy depends on another question 
of fact. The proof that any one of the grantees re- 
jected the deed, and refused to accept it, comes wholly 
from the defendant as a witness. The referee has 
found as a fact that ‘“‘the deed was duly and legally 
delivered and accepted ;’’ and there was neither find- 
ing nor request to find that the acceptance of the deed 
was refused by some grantee other than the defend- 
ant. In the absence of such a finding, the testimony 
of the defendant that one of the grantees refused to 
accept the deed is more or less contradicted by ad- 
verse inferences to which the facts give rise. Nosuch 
grantee ever gave notice to the grantor of a refusal, 
or demanded another and different deed. All remained 
silent and uncomplaining for more than ten years. 
The grantor had a right to infer that the deed, deliv- 
cred for all, had been accepted by all. The foundation 
therefore upon which the argument rests is in dis- 
pute has not been found as a fact, or even requested to 
be found; and so we cannot assume it, or rest an ar- 
gument upon. If the question had gone to the ref- 
eree the same inferences and modes of reasoning 
which led him to find, against the defendant’s testi- 
mony, that he accepted the deed, would lead him also 
against the defendant's testimony to find that the 
grantee Heacock accepted it as well. The general find- 
ing of the referee of due and legal delivery and accept- 
ance fairly means delivery to all and acceptance by 
all. Weare unable to construe it otherwise, or to 
deny that the circumstauces were such as to warrant 
inferences contradictory of the defendant’s testimony 
and so the conclusion of the referee must govern. This 
deed, according to the defendant’s statement, was 
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shown to all the grantees, and if they determined not 
to accept it, the further fact that having no deed, they 
paid up the purchase-money, and never demanded 
another, is incomprehensible. Whether or not the 
conclusion of the referee should have made the cir- 
cumstances outweigh the evidence of the party is a 
question we cannot consider. He did do so, and it is 
our duty to say that the evidence he disbelieved was 
not uncontradicted. June 5, 1888. Smith v. Cole. 
Opinion by Finch, J. 


FRAUD—CONVEYANCE—RIGHTS OF CREDITORS— COk- 
PORATIONS—ASSENT OF STOCKHOLDERS—APPEAL—RE- 
VIEW—QUESTION OF LAW—PRESUMPTION—JURISDIC- 
TION—REMEDY AT LAW.—(1) In an action by a judg- 
ment creditor to set aside asale under a prior judg- 
ment as fraudulent, it appeared that T. commenced 
suit against defendant on a valid debt, the payment of 
which was resisted on technical grounds, and recov- 
ered judgment, from which an appeal was taken, and 
the judgment reversed ; that pending such appeal, and 
prior to its decision, T. assigned his judgment to K. 
for much less than its face value, defendant stipulat- 
ing with K. to abandon its appeal, and consent to an 
affirmance of the judgment; that the property in 
question was sold under the judgment about three 
months after its entry on said stipulation, the pur- 
chaser paying full value therefor; that plaintiff took 
no steps to open or set aside the sale or the judgment 
of affirmance, or to litigate T.’s claim, delaying more 
than two years before bringing his present action. 
Held, that under the Revised Statutes of New York, 
chap. 7, tit. 3, § 4, declaring the question of fraudulent 
intent one of fact, and not of law, such facts did not 
show that the stipulation to affirm the judgment was, 
as matter of law, fraudulent, but that the question of 
fraud was one of fact. (2) The president of a corpo- 
ration entered into an agreement with a judgment- 
creditor of the corporation that an appeal from the 
judgment by the corporation should be dismissed and 
judgment of affirmance entered, and that such creditor 
should sell the corporation property under the judg- 
ment, bid the amount thereof at the sale, and in case 
he became purchaser, convey the property to such 
president’s brother at a price much less than the 
amount of the judgment. Held, that the corporation 
and all its stockholders having consented to the stipu- 
lation dismissing the appeal and affirming the judg- 
ment, the sale thereunder could not be set aside. (3) 
Under the Code of Civil Procedure, § 1337, providing 
that a question of fact arising upon conflicting evi- 
dence cannot be determined upon an appeal to the 
Court of Appeals unless where special provision is 
made by law, and section 1338, providing that ‘upon 
an appeal to the Court of Appeals from a judgment 
reversing a judgment entered upon * * * a decis- 
ion of the court upon atrial without a jury, * * * 
it must be presumed that the judgment was not re- 
versed * * * upon aquestion of fact, unless the 
contrary clearly appears in the body of the judgment 
or order appealed from,”’ etc., when an order of the 
General Term reversing the judgment of the trial 
court does not declare that such reversal was upon the 
facts, the Court of Appeals will assume that it was for 
errorin law. (4) Wherea junior lien has not been cut 
off by a sale of the property under a prior lien, the 
holder of such junior lien cannot maintain an action 
to set aside the sale under a prior lien, as the inter- 
vention of equity is needless. June 5, 1888. Inglehart 
v. Thousand Island Hotel Co. Opinion by Finch, J. 


PARTIES—HUSBAND AND WIFE—ACTIONS AGAINST 
WIFE—JOINDER OF HUSBAND.—In an action against a 
married woman for slander, the husband must be 
joined as defendant; neither the New York acts ot 
1862, chap. 172, amending the New York act of March 





30, 1860, §7, providing in what courts a married woman 
may be sued, and that execution may be issued against 
her separate property, as if she were sole; Code of 
Civil Procedure of New York, § 450, providing that a 
married woman may appear, prosecute or defend in an 
action, alone or joined with others, asif she were sin- 
gle, and that her husband need not be joined where 
the action concerns her separate estate; nor id., 
§ 1206, providing that judgment for or against a mar- 
ried woman may be enforced as if she were single— 
abrogates the common-law rule in that respect. It is 
not possible to reconcile the various decisions of the 
Supreme Court upon this question, nor do we regard 
it as of very great importance which way it is decided. 
We cannot see, with the clearness necessary for an al- 
teration of the common law, that the various statutes 
upon the subject of the rights and liabilities of mar- 
ried women have, by their general scope, bearing, and 
effect, by necessary implication, as claimed by coun- 
sel, altered the law, and rendered it unnecessary to 
join the husband with the wife in such a case as this. 
A lengthy discussion of those acts, and of the reasons 
which lead us to this conclusion, would serve no use- 
ful purpose, and will therefore not be entered upon. 
June 5, 1888. Fitzgerald v. Quann. Opinion by Peck- 


ham, J. Danforth and Finch, JJ., dissenting. 


—_—_—_—_—_—— 
L 


UNITED STATES SUPREME COURT AB- 
STRACT. 

CONSTITUTIONAL LAW— REGULATION OF COMMERCE 
— LICENSE — TAX OF TELEGRAPH COMPANIES.— Where 
a telegraph company is doing the business of trans- 
mitting messages between different States, and has 
accepted and is acting under the telegraph law passed 
by Congress July 24, 1866, no State within which it 
sees fit to establish an office can impose upon it a 
license tax, or require it to take out a license for the 
transaction of such business. Ordinary occupations 
are taxed in various ways, and in most cases, legiti- 
mately taxed. But we fail to see how a State can tax 
a business occupation when it cannot tax the business 
itself. Of course, the exaction of a license tax asa 
condition of doing any particular business is a tax on 
the occupation; and a tax on the occupation of doing 
a business is surely a tax on the business. Now we 
have decided that communication by telegraph is 
commerce, as well as in the nature of postal service, 
and if carried on between different States, it is com- 
merce among the several States, and directly within 
the power of regulation conferred upon Congress, and 
free from the control of State regulations, except such 
as are strictly of a police character. In the case of 
Telegraph Co. v. Telegraph Co., 96 U. S. 1, we held 
that it was not only the right, but the duty of Con- 
gress to take care that intercourse among the States 
and the transmission of intelligence between them be 
not obstructed or unnecessarily incumbered by State 
legislation; and that the act of Congress passed July 
24, 1866, above referred to, so far as it declares that the 
erection of telegraph lines shall, as against State inter- 
ference, be free to all who accept its terms and condi- 
tions, and that a telegraph company of one State shall 
not, after accepting them, be excluded by another 
State from prosecuting its business within her juris- 
diction, is a legitimate regulation of commercial inter- 
course among the States, and is also appropriate leg- 
islation to execute the powers of Congress over the 
postal service. In Telegraph Co. v. Texas, 105 U. S. 460, 
we decided that a State cannot lay a tax on the inter- 
State business of a telegraph company, as it is inter- 
State commerce, and that if the company accepts the 
provisions of the act of 1866, it becomes an agent of 
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the United States, so far as the business of the govern- 
ment is concerned; and State laws are unconstitu- 
tional which impose a tax on messages sent in the ser- 
vice of the government orsent by any persons from one 
State to another. In the present case, it is true, the 
tax is not laid upon individual messages, but it is laid 
on the occupation or the business of sending such 
messages. It comes plainly within the principle of 
the decision lately made by this court in Robbins v. 
Taxing Dist., 120 U.S. 489, and Steamship Co. v. 
Pennsylvania, 122 id. 326. It is parallel with the case 
of Brown v. Maryland, 12 Wheat. 419. That was a tax 
on an occupation, and this court held that it was 
equivalent to a tax on the business carried on (the 
importation of goods from foreign countries) and 
even equivalent to a tax on the imports themselves, 
and therefore contrary to the clause of the Constitu- 
tion which prohibits the States from laying any duty 
on imports. The Maryland act which was under con- 
sideration in that case declared that ‘‘ all importers of 
foreign articles or commodities,” etc., ‘‘and all other 
persons selling the same by wholesale,’’ etc., ‘shall, 
before they are authorized to sell, take out a license, 
* * * for which they shall pay fifty dollars,” etc., 
subject to a penalty for neglect orrefusal. Chief Jus- 
tice Taney, referring to the case of Brown v. Mary- 
land, in Almy v. State of California, 24 How. 169, 173, 
in which it was decided that a State stamp tax on 
bills of lading was void, said: ‘‘ We think this case 
cannot be distinguished from that of Brown vy. Mary- 
land. That case was decided in 1827, andthe decision 
has always been regarded and followed as the true 
construction of the clause of the Constitution now in 
question. * * * The opinionof the court, delivered 
by Chief Justice Marshall, shows that [the case] was 
carefully and fully considered by the court. And the 
court decided that this State law (the Maryland law 
under consideration in Brown v. Maryland) and the 
mode of imposing it, by giving it the form of a tax on 
the occupation of the importer, merely varied the 
form in which the tax was imposed, without varying 
the substance.’’ But it is urged that a portion of the 
telegraph company’s business is internal to the State 
of Alabama, and therefore taxable by the State. But 
that fact does not remove the difficulty. The tax 
affects the whole busines without discrimination. 
There are sufficient modes in which the internal busi- 
ness, if not already taxed in some other way, may be 
subjected to taxation, without the imposition of a tax 
which covers the entire operations of the company. 
Osborne y. Mobile, 16 Wall. 479, distinguished. In our 
opinion such a construction of the Constitution leads 
to the conclusion that no State has the right to lay a 
tax on inter-State commerce in any form, whether by 
way of duties laid on the transportation of the sub- 
jects of that commerce, or on the receipts derived 
from that transportation, or on the occupation or 
business of carrying it on, and the reason is that such 
taxation is a burden on that commerce and amounts 
to a regulation of it, which belongs solely to Congress. 
This is the result of so many recent cases that citation 
is hardly necessary. As a matter of convenient refer- 
ence, we give the following list: Case of State Freight 
Tax, 15 Wall. 232; Telegraph Co. v. Telegraph Co., 96 
U. 8.1; Mobile v. Kimball, 102 id. 691; Telegraph Co, 
v. Texas, 105 id. 460; Moran v. New Orleans, 112 id. 69; 
Ferry Co. v. Pennsylvania, 114 id. 196; Brown v. 
Houston, 114 id. 622; Walling v. Michigan, 116 id. 446; 
Pikard y. Car Co., 117 id. 834; Railway Co. v. Illinois, 
118 id. 557; Robbins v. Taxing Dist., 120 id. 489; 
Steamship Co. v. Pennsylvania, 122 id. 326; Telegraph 
Co. v. Pendleton, 122 id. 347; Ratterman v. Telegraph 
Co., 8 Sup. Ct. Rep. 1127. We may here repeat, what 
we have so often said before, that this exemption of 
inter-State and foreign commerce from State regula- 





tion does not prevent the State from taxing the prop- 
erty of those engaged in such commerce located 
within the State as the property of other citizens is 
taxed, nor from regulating matters of local concern 
which may incidentally affect commerce, such as 
wharfage, pilotage and the like. We have recently 
had before us the question of taxing the property of a 
telegraph company in the case of Telegraph Co. v. 
Massachusetts, 125 U.S. 530; 8 Sup. Ct. Rep. 961. 
May 14, 1888. Lelowp v. Port of Mobile. Opinion by 


Bradley, J. 
———_-——_—— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CRIMINAL LAW—INSANITY—NECESSITY OF CAUSAL 
CONNECTION.—The first and second charges requested 
by the defendant in effect involve the proposition, that 
although the law requires the fact of the prisoner’s in- 
sanity when interposed as a defense in a criminai case 
to be proved to the satisfaction of the jury by a pre- 
ponderance of the evidence, and that a reasonable 
doubt of the prisoner’s sanity, though raised by all the 
evidence, does not authorize an acquittal, yet the 
same measure of proof cannot be required as to the 
causal connection bet ween the fact of insanity and the 
crime charged. These charges, in our opinion, were 
properly refused by the court. The fact of partial in- 
sanity, particularly when delusional, is no defense to 
a crime unless the alleged criminal act is so connected 
with the disease in the relation of cause and effect as 
to have been the product or outgrowth ofit. Parsons 
v. State, 81 Ala. 577. It would avail a defendant noth- 
ing on a charge for the arson of his neighbor’s dwell- 
ing, only to prove that he labored under an insane de- 
lusion that he was the son of a prince; or on a charge 
of burglary, that one side of his body was heavier than 
another; or in fine, of murder, that he was afflicted 
with a delusion that he had reached the age of Methu- 
selah. The defense set up then is the existence of a 
diseased mind—by which we of course mean a dis- 
eased brain affecting the mind—which caused or pro- 
duced the perpetration of the crime, and had some 
sort of causal connection with it; in other words, itis 
not mere insanity, but that insanity which produced a 
given act. Wedo not see how it would be practicable 
to dissociate these two elements of fact, which taken 
together constitute the defense of insanity, so as to re- 
quire one measure of proof for one part and another 
measure for the other part. Such an attempt would 
lead to interminable confusionin the administration 
of justice in cases of this kind. It would so destroy 
the simplicity of the rule as to place its practical ap- 
plication in the courts beyond the clear comprehen- 
sion of the average juror. Therule exacting this meas- 
ure of proof, we may add, is not based alone on the 
presumption of the defendant’s sanity, in the first in- 
stance, but also upon the further fact, based upon the 
teachings of experience, that “criminals often take 
refuge in attempting the simulation of insanity under 
circumstances most difficult of detection.’’ Ford’s 
case, 71 Ala. 385, 394; Boswell’s case, 63 id. 307; S. C., 
35 Am. Rep. 20. Ala. Sup. Ct., Jan. 25, 1888. Gunter 
v. State. Opinion by Somerville, J. 


a 


LIABILITY OF HOSTS TO THE STRANGER 
WITHIN THEIR GATES. 

HE case of Tolhausen v. Davies, 57 L. J. Rep., Q. B. 

393, reported in the July number of the Law 

Journal Reports, is interesting, not so much for the 

law it lays down, which appears to be tolerably clear 
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and simple, as for its subject-matter, dear to every 
Englishman's heart—that is, horses, their ways and 
habits. No reader, however recluse and practically 
ignorant of the subject, but gladly will take the prof- 
fered hand of Mr. Justice Smith, with Mr. Justice 
Mathew concurring, as he guides us to the Cheshire 
farmstead, where took place the events so racily de- 
scribed that no man who has ever left London will 
not recognize them as true to nature, and with such 
aptness and common sense fitted to the law that it re- 
quires a captious lawyer to pick holes in the process. 
A want has been recently felt in the organization of 
the trial of actions which, singularly enough, appears 
to have been overlooked both by the bar and the sv- 
licitors who recently reported on this topic in confer- 
ence—namely, that the principle reddendo singula sin- 
gulis should be applied to judges and causes, and each 
cause tried before the judge who knows most of the 
subject. Without confessing too much sympathy for 
this feeling, it may be allowed that when by rare ac- 
cident the ‘judge and his subject are congenial the 
judgment is all the better reading. 

The action in question arose out of an afternoon call 
made by Mrs. Tolhausen on her friend Mrs. Davies at 
her husband’s farmhouse. Mrs. Davies was not at 
home in the actual, not the conventional, sense, and 
Mrs. Tolhausen, who really wished to see her, took a 
seat to await her return. Suddenly the maid servant, 
who remained in the room to make company, and who 
had either been looking out of the window or heard an 
unusual noise, shouted out that some one’s horse and 
cart were galloping up the road. Any thing to relieve 
the monotony of waiting was welcome, and the visitor 
ran out of the back door in the direction of the noise, 
through the farm-yard, and down the road from the 
farm-house, where she was unfortunately knocked 
down by her host’s horse and cart on a headlong 
course to his stable. This was an act requiring ex- 
planation as to the part of the horse, which was partly 
supplied by the fact that the carter, after unloading 
a load of dung uot far from home, had thrown his fork 
into the cart and uttered what Mr. Justice Smith calls 
the vernacular ‘‘ Gee-up,’’ and so started the horse. 

In the County Court a verdict of 3001. damages was 
given in favor of Mrs. Tolhausen. Every respect was 
shown by the learned judges to this verdict so far as it 
could be considered a question of fact, but this did 
not prevent the question being decided whether there 
was any evidence of negligence or liability disclosed by 
the facts. On the first point Mr. Justice Smith lays 
down that “if the plaintiff's case had rested solely upon 
alleged negligence in not having the horse in the dung 
cart led by a boy, coupled with the throwing in of the 
fork and the use to the horse of the common vernacu- 
lar ‘Get up,’ I should have hesitated before I held that 
there was any evidence of any want of due care on the 
defendant’s servant’s part, for it is common knowledge 
to any one who knows any thing of agricultural affairs 
that such is the universal and ordinarily accepted way 
of conducting such matters; and the mere fact that 
the horse did what hundreds, I may say thousands, of 
others almost daily, at certain periods of the year, do 
under similar circumstances, would not in my judg- 
ment lead me to the conclusion that the defendant's 
servant had been guilty of any omission of due care.” 
Every one will agree that throwing in thefork and en- 
couraging the horse is a very natural way of starting 
him home, and if he had been an ordinary cart-horse 
no carter would have expected him to run away; but 
the horse was admitted by his master to be more than 
a cart-horse, and to be part van-horse, with a little 
blood in him. 

‘Op the strength of this fact Mr. Justice Smith did 
not see his way to say that there was absolutely no 
evidence of negligence, as a horse of that character 





hardly required to be encouraged to start him with an 
empty cart, in spite of the lamblike nature attributed 
to him by his master. The choice made by the learned 
judge in favor of deciding the question of liability 
makes the decision the more important. He first ac- 
cepts the view of Tebbult v. Bristol & Exeter Ry. Co., 
40 L. J. Rep., Q. B.78, that the master would be re- 
sponsible for the act if he would be responsible if he 
had done the act himself, but points out that the de- 
fendant could not reasonably expect that the injured 
lady wonld be visiting his wife. This seems a weak 
point in the judge’s reasoning. No doubt he would 
not expect Mrs. Tolhausen in particular to be calling 
on his wife at that moment, but the hour between 4 
and 5is avery likely time for visits to be made, es- 
pecially when the prospect often includes the freshest 
of cream. Farmers’ wives do not have days “at home,” 
but the liability of the husband could hardly depend on 
the question whether the guest was injured on a day 
when his wife received or not. The ground taken is 
hardly approved by the assertion of the absolute right 
of the proprietor to leave his horse anattended on his 
own land, and the distinction is fine that if this very 
horse, started in this very way, had run over Mrs. 
Tolhausen on the high road while she was going to pay 
her visit-at the farm house she would have been com- 
pensated, while as she was actually visiting inside the 
gate she is not entitled to recover. 

The reasons given by the County Court judge for his 
finding are not reported, neither isit shown why the 
conduct of Mrs. Tolhausen herself was not a sufficient 
answer to the action. Her place as visitor was in the 
parlor, and not in the yard, and if she went out, to go 
by the front door. If out of curiosity or panic, hear- 
ing the horse come galloping along, she ran out through 
the yard into the drive, did she not rather run against 
the horse than it against her? 

Moreover thereis the same general principle against 
the plaintiff laid down and binding in Southcote v. 
Stanley, 25 L. J. Rep., Exch. 359, in which the Court of 
Exchequer, consisting of Chief Baron Pollock and 
Barons Alderson and Bramwell, lay down that the 
guest is like one of the family of the host, who is not 
responsible for accidents through negligence of him- 
self or his servants toward the guest in any case unless 
he does something in the nature of setting a trap. 
Chief Baron Pollock forcibly asks whether the host is 
to pay for a silk dress spoilt through a clumsy footman 
upsetting the soup. Either of these grounds would 
have appeared much safer, but nowadays the princi- 
ples of liability for negligence have become somewhat 
vague, even in the highest places of the law.—London 


Law Journal. 
————— 


CORRESPONDENCE. 


ANOTHER QUEER NAME. 


Editor of the Albany Law Journal: 

Some few years ago a lady applied to me to procure 
the appointment of a neighbor as guardian for a minor 
son, whose name she said was Sam G. Bertholf. I 
complied, and a guardian was soon duly appointed for 
Samuel G. Bertholf, and thereupon the guardian made 
a pilgrimage to Goshen, and demanded of the surro- 
gate of Orange county certain moneys in the latter's 
custody which belonged to his ward. The demand was 
refused on the ground that the money belonged to 
Psalm G. Bertholf, and such on inquiry proved to be 
the youngster’s name. I suppose that I ought to have 
known that he was alittle him (hymn), but I didn’t. 
Sam being idem sonans, might have passed with the 
surrogate; but Samuel, never. é 


JULY 28, 1888. 
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CURRENT TOPICS. 
YENATOR CROSBY delivered an address to the 
S graduating class of the law school of the New 
York University last June on ‘‘The Legal Profes- 
sion and American Progress,” much of which is de- 
voted to Matthew Arnold and his observations on 
America, in which he properly rebuked the Eng- 
lish critic’s small fault-finding about the high rates 
of our cabs and clubs, our titles, and our lack of 
“awe and respect.” Mr. Arnold was annoyed by our 
use of ‘‘sir’ and ‘‘ Ksq.,” but doubtless his tongue 
was not aversc to ‘‘ my lord,” ‘‘ your grace,” ‘‘ your 
highness,” ‘‘ your majesty.” Strange to say, Eng- 
land generally most admires our worst manners and 
culture— our nigger minstrels, our cow-boys, our 
bad-spelling humorists, our long-haired versifiers, 
our whistling women. As a people we certainly 
are lacking in that sense of personal ‘‘ awe and re- 
spect ” which leads Englishmen to reverence a sover- 
eign by inheritance without regard to his fitness or 
worthiness. But we had that loyalty to good gov- 
ernment and humane ideas which led us to spend 
four thousand millions of money and lay down half 
a million of human lives to preserve our institutions 
and free them from the wrong of slavery. Another 
English traveller in this country a few years ago, 
being asked what he found most striking here, re- 
plied, ‘‘the immense number of comfortable, taste- 
ful homes owned by mechanics and others in simi- 
lar walks of life.” Mr. Arnold was not altogether 
pleased with our country because he was not alto- 
gether comfortable here. Mr. Ruskin finds fault 
with us because we have no ruins. Mr. Carlyle 
damned the nigger. Mr. Arnold agrees with Sir 
Lepel Griffin in declaring that ‘‘there is no coun- 
try calling itself civilized where one would not 
rather live than in the United States, except 
Russia.” On which Mr. Crosby pertinently re- 
marks, ‘‘they have selected for reprobation the two 
great countries of the world which have not crossed 
their meridian, which have a future rather than a 
past.” They are indeed the only two countries 
that are making any perceptible progress. The 
continental nations are exclusively engaged in 
guarding what they have got by great standing 
armies. England is principally engaged in oppres- 
sing Ireland and preventing men from marrying 
their deceased wives’ sisters. The barbarous Rus- 
sia and United States are making real advances, 
Russia has freed her serfs and is to abolish her 
Siberian system. This country has freed her slaves, 
and offers an asylum in which the poor may grow 
rich and the oppressed become happy. It is a 
source of pride to us as lawyers to be able to de- 
clare that every legal reform of the last half century 
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has been conceived and executed here, and mainly 
in this State. As to material matters, what has the 
old world of great armies, ruins, castles, palaces, 
hereditary monarchies and castes, to show in com- 
parison with the inventions and improvements of 
this country? The cotton-gin, the sewing-machine, 
the telegraph, the telephone, the agricultural im- 
plements, clipper ships, yachts, sleeping-cars — 
what has England to show for these? We also make 
the best pianos and organs, the best stained glass, 
the best wood-engraving, the best silver-plate, the 
best watches, the best cheap silks inthe world. We 
invented ether. What progress has England made in 
half acentury? It would be hard to tell? Her rich 
have grown richer and her poor poorer, her nobles 
more selfish and dissolute, her lower classes more 
drunken and degraded, but her queen bas been 
named empress of India! It is related that two of the 
sons of the Prince of Wales were recently at a ball, 
and that the younger was having ‘‘a good time,” 
dancing with all the prettiest girls, for which the el- 
der rebuked him, and advised him to be more dig- 
nified. ‘‘I’m going to enjoy myself,” replied the ir- 
reverent youngster, ‘‘and you may go off in a cor- 
ner and sing ‘God save my grandmother,’ if you 
like.” This illustrates the difference between the two 
countries. Three years ago at the Fort Stanwix 
Club in Utica, on the site of the fort erected against 
the Indians of a century ago, a young Englishman 
asked us, ‘‘Is there much west of here?” That is 
the skeptical English inquiry generally —‘‘is there 
any thing west of here?” All this we say with a 
full consciousness of the dangers of our national 
commercial spirit, which has encroached on the le- 
gal profession. Mr. Crosby well says: ‘‘ The blight 
of money making however has fallen upon the law. 
The desire for gain has betrayed some of our pro- 
fessional men into the base practice, not of helping 
their clients to escape the consequences of their 
crimes, but actually of assisting in the commission 
of those crimes, and particularly of devising means 
by which corporations can evade or override the 
law. You can best avoid the temptation of follow- 
ing such courses by accustoming yourselves to re- 
gard your calling as not in the main a money-get- 
ting one. * * * Professor Agassiz, when he 
was invited to lecture in the west for large remu- 
neration, answered, ‘I cannot afford to waste my 
time in making money,’ and you will do well to 
foster the spirit which prompted this reply.” 


Prof. Edmund H. Bennett reprints from the 
Law Quarterly Review his paper on ‘‘ Public Meet- 
ings and Public Order — the United States,” which 
is interesting in a historical as well as in a legal 
sense. He reviews the American law of unlawful 
assembly, riots and treason, and illustrafes it by 
succinct accounts of such examples as the native 
American riots of 1844 in Philadelphia, the Astor 
Place riot of 1849 in New York (growing out of the 
rivalry between the actors Forrest and Macready), 
the Maine liquor law riot of 1855 in Portland, and 
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the anarchist riot of 1886 in Chicago. He derives 
the conclusion that the common law as to unlawful 
assemblies is not abrogated or affected by our vari- 
ous constitutional provisions for free speech. He 
says: ‘‘Possibly the public authorities in America 
have less jealousy and anxiety about such public 
meetings; possibly more toleration, or at least more 
indifference about what may be uttered at them; 
possibly also our peace officers are more reluctant 
to interfere in the early stages of disorder than in 
the old country, or at least than was the case in 
former times; but with this qualification, and the 
further fact that the number required to constitute 
an unlawful assembly has in some States been 
changed by statute, the two countries are in sub- 
stantial accord. * * * It should be noted how- 
ever that in America efforts to accomplish a change 
of laws by violence or intimidation have never been 
considered as treason, since that offense consists 
only ‘in levying war against the United States, or 
in adhering to their enemies.’” Quoting from 
Judge Daly on the trial in respect to the Astor 
Place rioters: ‘‘And as to the power of interfer- 
ence and arresting the parties participating in such 
unlawful assemblies, Judge Daly declared: ‘All 
magistrates are empowered to preserve the public 
peace, and justified in using whatever degree of 
force may be necessary for that purpose. In Eng- 
land, from which we derive the common law, the 
extent to which the authorities may go, and the 
manner in which they shall employ extreme force, 
has been a matter of statute regulation from the 
time of Edward IV. These statutes have under- 
gone various changes and modifications, and such 
of them as were passed prior to our revolution, not 
being applicable to our form of government, are not 
in force in this State. The extent to which force 
may be used, and the manner in which it should be 
employed, rests with us therefore upon the princi- 
ples of the common law, in connection with certain 
statutory provisions of our own which have been 
enacted. From the long existence of the English 
statutes it has been supposed that the right to em- 
ploy extreme force for the suppression of riots was 
derived solely from the statutes; but Chief Justice 
Hale, a great authority on the common law, and 
one of the most fearless and upright of judges, says 
that the right does not depend upon the statute, 
but exists at common law; that any magistrate or 
sheriff, if a riot cannot be otherwise suppressed, 
may have the use of such force as shall be neces- 
sary, and that if from the employment of it death 
ensues, the act is justifiable.’ He is quite justified 
in his conclusion ‘‘that notwithstanding an appar- 
ent unconcern in our community at much rash and 
even desperate conduct on the part of lawless men, 
yet when the American people are fairly aroused 
they fully enforce the maxim salus populi suprema 
lex.” 


“The Judicial Power of the United States in 
some of its aspects, particularly as illustrating in its 
exercise and development the true nature and essen- 





tial characteristics of our compound form of gov- 
ernment,” is the somewhat too long title of an ad- 
dress delivered to the graduating class of Yale Law 
School last June by Mr. Justice Matthews. The 
address is a serious and thoughtful review by a very 
competent scholar and writer. It is too consecutive 
to afford extracts, and a perusal of the whole will 
be instructive to all students of legal and constitu- 
tional history of this country. It is a pleasure to 
find a busy and overworked judge giving vacation 
hours to such a broad and enlightening view. We 
cannot omit the golden words of the eloquent, 
noble peroration: ‘‘ The whole structure of the po- 
litical fabric is reared upon a solid and deep foun- 
dation; that foundation is the justice of the nation. 
That justice restrains the broad and overtopping 
powers of the national government within the just 
authority of their constitutional limits. It limits 
the governments of the States to the exercise of the 
powers which have been reserved to them. It is 
the shield and impenetrable defense for those 
inalienable rights of person and property which be- 
long equally to all the people, and for the sake of 
which all just government is divinely ordained. 
Justice, as defined and administered by the law — 
suum cuique tribuere —to secure to each child born 
into the world the equal opportunity to be and to 
become that highest and best for which nature has 
fitted him, is the chief business of mankind. To 
establish it universally among men is to establish 
the kingdom of righteousness and of peace, to real- 
ize the kingdom of God in the earth. Its study 
and pursuit is the vocation of our profession. Shall 
we not be best prepared to learn and to teach it by 
the example of the Wise Man? The holy scrip- 
tures tells us that his prayer was: ‘I am but a little 
child; I know not how to go out or come in; and 
thy servant is in the midst of thy people which 
thou hast chosen, a great people that cannot be 
numbered or counted for multitude. Give, there- 
fore, thy servant an understanding heart to judge 
thy people that I may discern between good and 
bad, for who is able to judge this thy so greata 
people.’ And it is added: ‘And Solomon awoke; 
and behold it was a dream.’ Shall it always be?” 


NOTES OF CASES. 

N Laflin v. Chicago, W. & N. Ry. Co., 34 Fed. Rep. 
859, in proceedings to recover damages for the 
construction of a railroad across premises used as 4 
summer resort, plaintiff having shown by keepers 
of similar resorts that the proximity of the road 
would in their opinion impair the business of the 
hotel, defendant offered to prove by witnesses who 
kept hotels near the tracks and depot grounds of 
other railroads that such hotels were not injuri- 
ously affected thereby. Held, irrelevant. The court 
said: ‘‘ When the plaintiff was making his case he 
offered the testimony of several witnesses to show 
what effect, in their judgment, the construction 
and proximity of the railroad would or might have 
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upon the business and patronage of the Fountain 
House. The witnesses were shown to have been 
long acquainted and experienced in the business of 
keeping summer hotels, supported by a class of pa- 
trons similar to those which the testimony tends to 
show are received as guests at the Fountain House, 
and appeared to be qualified to speak upon the sub- 
ject to which their examination related. The testi- 
mony referred to was, of course, offered as bearing, 
in its ultimate effect, upon the question of the value 
of the property for summer hotel purposes after the 
railroad was built across the plaintiff's land. The 
admission of this testimony was contested with 
much force by counsel for the defendant, but the 
court was unable to see why, within the doctrine of 
the cases on the subject decided by the Supreme 
Court of this State (Wisconsin), it was not admissi- 
ble. The only doubt I had was whether the matter 
inquired about was the proper subject of expert 
testimony. There may be doubt upon that point, 
but so much has the law in relation to the compe- 
tency of such testimony, as applied to various sub- 
jects, been extended, or its scope broadened by 
modern authority, that it seemed to me when the 
question came up that the doubt ought to be re- 
solved in favor of the admission of the testimony. 
I have given a good deal of thought to the question 
since, because if satisfied that the testimony was 
improperly admitted I would not hesitate to strike 
it out before submitting the case to the jury, this 
being held to be proper practice, and to cure the 


error of original admission of improper testimony 
by the Supreme Court of the United States. But 
after careful reflection my conviction still is that 


the testimony was admissible. Now the defendant 
offers the testimony of witnesses — gentlemen en- 
gaged in the summer hotel business, and under- 
stood to be experienced in that business — by which 
it is sought to show that they have kept hotels in 
even nearer proximity to railroads than is the 
Fountain House to the defendant’s road, and that 
the business of such hotels has not been injuriously 
affected by that fact. The question is, is this tes- 
timony admissible? It is not proposed to show this 
merely as establishing the experience of the wit- 
nesses in the summer hotel business, and then to 
follow it with an expression of opinion from the 
witnesses as to whether the business of the Foun- 
tain House is likely to be diminished by the con- 
struction of the defendant’s railroad. This is 
frankly admitted. But the object of the proposed 
testimony is simply to show that the business of 
other summer hotels is not injured by their proxim- 
ity toa railroad. Clearly this would be introduc- 
ing into the case what might prove to be a new and 
independent issue, foreign to that we have to try, 
namely, an issue in relation to the business, situa- 
tion and surroundings of other hotels, and all the 
various circumstances under which business is trans- 
acted in them. There are exceptional instances 
where this is allowable, such as cases involving 
matters of science, art or questions of professional 
skill, But the cases are rare which allow independ- 





ent collateral facts to be drawn into the issue. The 
question is, is the fact sought to be proved, namely, 
the effect of the construction of a railroad upon 
other hotels, a fact relevant to the issue, which is 
one involving the Fountain House? I think it is 
not. If the evidence proposed to be introduced is 
admitted, it must be that the plaintiff would have 
the right to rebut it, and then the defendant might 
have the right to reply to the testimony in rebuttal, 
and thus we should be engaged ina trial of the 
question as to other hotels, an independent collat- 
eral fact not germane to the principal issue we are 
trying. It is the duty of the court to allow the de- 
fendant to do in support of its contention just what 
it has allowed the plaintiff to do in support of his 
theory of the case, that is, to call witnesses who 
may show themselves qualified to speak on the sub- 
ject from experience in the summer hotel business; 
to give to the jury their opinion and judgment as 
to whether the construction of this railroad will in- 
juriously affect the patronage and business of the 
Fountain House. This the defendant has the right 
to do, and such testimony will be admitted. But 
to testimony offered only to show the effect of the 
construction or proximity or operation of a rail- 
road upon other hotels, the objection must be sus- 
tained.” 


In Gaunt v. State, New Jersey Supreme Court, 
June 20, 1888, it was held that upon the trial of an 
indictment for fornication, where both the bastard 
and the putative father were viewed by the jury, 
the jury may consider whether there is a resem- 
blance or not between them. In such cases the 
proper instrument of proof is inspection by the 
jury, and not the testimony of witnesses. The 
court said: ‘‘In considering the first of these ques- 
tions, viz., as to the relevancy of resemblance as an 
element of proof, it is clear that testimony of this 
character must be treated as a class. Thus viewed, 
whatever opinion may be held as to the illusory na- 
ture of such evidence in cases like the present, 
there is no question that as a class resemblances are 
admitted wherever relevant. In cases involving 
handwriting, for instance, it has always been 
deemed pertinent to have a comparison of hands, 
Likewise in sales by sample in patent cases, in 
trade-mark and infringement suits, resemblance is 
of the essence of the proof. Nor can it be said that 
the tendency of recent applications of this rule has 
been toward restriction —rather the reverse. In 
the courts of a sister State, New York, operas have 
been performed in court, and comic songs sung, 
plagiarized papers have been read, and the so-called 
materialization of spirits exhibited — all within the 
scope of the doctrine of the relevancy of resem- 
blance; while in a case now pending in the courts 
of Pennsylvania a board of experts have been or- 
dered to inspect a certain contrivance called the 
‘Keeley Motor,’ with a view to the determination of 
its resemblance or mechanical equivalency to a mo- 
tor described in plaintiff's partnership bill. Exam- 
ples of the application of the same rule to family 
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likeness are not wanting. In the notorious Doug- 
Zass case, House of Lords, 1769, Lord Mansfield al- 
lowed the resemblance of the appellant and his 
brother to Sir John Stewart and Lady Jane Douglass 
to be shown, as well as their dissimilarity to those 
persons whose children they were supposed to be; 
while as late as 1871 Lord Chief Justice Cockburn, 
in the Tichborne case, held that the resemblance of 
the claimant to a family daguerreotype of Roger 
Tichborne was relevant, and intimated that com- 
parison of features between the claimant and the 
sisters of Arthur Orton would be permitted. The 
extension of this rule to cases of family likeness in 
bastardy and other suits of alleged parentage can- 
not be questioned seriously on principle; the illu- 
sory nature of such resemblances rather imposing a 
duty on the court in conjunction with the admis- 
sion of the proof than militating against the rele- 
vancy of the inquiry. Such has been the view 
taken by the courts in this country. In Garvin v. 
State, 52 Miss. 207, an indictment rested on the 
ground that the defendant was a colored man. Of 
this there was no proof, but as the defendant had 
been before the jury the court held that their in- 
spection did away with the necessity of proof, say- 
ing, ‘juries may use their eyes as well as their 
ears.’ In Jones v. Jones, 45 Md. 151, the court per- 
mitted the jury to judge as to a personal resem- 
blance but not to hear testimony on that subject, 
upon the ground that when the parties are before 
the jury whatever resemblance there is will be di- 
rectly apparent, but to permit third persons to give 
their opinions would be raising a class of experts 
where expertism does not exist. In Iowa the courts 
have held, on the question of resemblance of a bas- 
tard to its alleged father, that an infant two years 
old might be exhibted to the jury (State v. Smith, 
54 Iowa, 104), while a baby of three months could 
not be shown. State v. Danforth, 48 id. 45; 8. C., 
30 Am. Rep. 387. This discrimination rests upon 
a physiological notion adopted by the court, which 
can scarcely find justification as a rule of evidence. 
In Risk v. State, 19 Ind. 152, a child of three 
months was put in evidence. The court held that 
as there had been no objection to the evidence the 
jury had a right to consider it. In North Carolina, 
in the case of State v. Woodruff, 67 N. C. 89, the 
charge of the court that the resemblance of a bas- 
tard to the defendant was relevant was held good. 
In the case of Warlick v. White, 76 N. C. 175; 8. C., 
41 Am. Rep. 453, the question was whether a girl 
was of mixed blood. Plaintiff had subpeenaed the 
girl for the sole purpose of having her seen by the 
jury. Upon objection being made the court over- 
ruled the offer. Held, on appeal, that the court 
erred; that on a question of mixed blood the offer 
to exhibit the girl should have been permitted. In 
the cases in New York which prohibit testimony 
upon resemblances the question of view by the jury 
does not arise, but in Petrie v. Howe, 4 Thomp. & 
C. 85, the court, in rejecting the testimony, says: 
‘If this species of physiological evidence is admissi- 
ble it should not be covertly introduced.’ In that 





case, which was for crim. con., the court had re- 
ceived testimony ss to the color of the hair of 
plaintiff’s other children, the illegitimate child hay- 
ing hair of a different color. In Gilmanton v. Ham, 
38 N. H. 108, counsel commented upon the resem- 
blance of the child to the defendant, and upon ap- 
peal the court affirmed his right so to do, upon the 
ground that the matter was relevant, and the par- 
ties before the jury. Finnegan v. Dugan, 14 Allen, 
197. In this case the child was in court, and the 
judge, against defendant’s objection, charged the 
jury that they might consider whether there was 
any resemblance between the child and the defend- 
ant. In affirming the judgment the Supreme Court 
says: ‘It is a well-known physiological fact that 
peculiarities of feature and personal traits are often 
transmitted from parent to child. Taken by itself, 
proof of such resemblance would be insufficient to 
establish paternity, but it would be clearly a cir- 
cumstance to be considered in connection with 
other facts tending to prove the issue on which the 
jury are to pass.’ The same court, in Eddy v. Gray, 
4 Allen, 435, sustained a ruling rejecting testimony 
upon the same subject, upon the ground that it did 
not come within the rule of expert testimony. The 
further question then arises whether the court be- 
low erred in refusing to charge the jury that they 
must judge of this matter of resemblance not from 
their own view, but from the testimony delivered 
in the case from the mouths of witnesses. Upon 
this point the position of the plaintiff in error lacks 
the support of the weight of authority. Of the 
cases cited in his brief as against the admission of 
testimony as to resemblance, many proceed solely 
upon the ground that the opinions of witnesses 
cannot be reccived for this purpose, while not inti- 
mating that the question of resemblance is imperti- 
nent. There seems to be no good reason why a 
jury, if the question of resemblance is to be con- 
sidered by them, should be compelled to base their 
decision upon a second-hand view. The effect of 
the substitution of testimony for inspection is to 
put the subject-matter of investigation one further 
removed from its responsible judges, and thus to 
add to the infirmities inherent in proof of this 
class the additional danger of bias and imposition. 
Inspection is like admission, in that while not tes- 
timony it is an instrument for dispensing with tes- 
timony, and in a doubtful case the class of testi- 
mony it dispenses with might be a controlling cir- 
cumstance. Thus regarded, and in view of the al- 
most utter worthlessness of the testimony of wit- 
nesses adduced on the question of the resemblance 
of a bastard to an alleged parent, it is obvious that 
inspection is on this account also to be preferred. 
In the case under consideration the child was in 
court during the trial; the attention of the jury 
was directed to it as the offspring of the alleged 
fornication; the defendant was a witness in the 
cause. Under these circumstances it was not error 
for the court to refuse to charge the jury that they 
mus not consider the question of resemblance at 
all, and that if they did consider it, it must be 
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from the testimony from the mouths of witnesses, 
and not from their own view.” 


——_>—__—_—_ 


MARRIAGE—AGREEMENT OF WIFE TOSUP- 
PORT FAMILY—RIGATS OF HUSBAND'S 
CREDITORS. . 


BUFFALO SUPERIOR COURT. 


Turd NATIONAL BANK OF BUFFALO V. GUENTHER. 


A wife, conducting a separate business solely through the 
agency of her husband, agreed, in consideration of his 
services therein, to pay him a salary of $1,600 a year and 
to pay all the expenses of supporting the family. The 
business was so conducted for seven years, when she be- 
came insolvent and made an assignment for creditors, 
preferring her husband for an unpaid balance of $7,000 
forsuch salary. The family expenses during that period 
amounted to more than the agreed salary. 

Held, that the assignment was void as to creditors. 


RIOR to 1874 Henry T. Gillett carried on business 
as a wholesale and retail liquor dealer at Buffalo. 
For a portion of the time his son Albert A. Gillett and 
John G. Guenther were partners with him, under 
the firm name of Henry T. Gillett & Son. Albert A. 
Gillett died, and the business was then conducted by 
the surviving partners, each having an equal interest. 
In November, 1874, Henry T. Gillett died, leaving a 
will, in which, after making several bequests, he be- 
queathed to bis daughter, Georgianna J. Guenther, 
the residue and remainder of his estate. The business 
continued to be carried on by John G. Gueuther, the 
husband of Georgianna, as surviving partner, until 
May 1, 1876, when as executor and surviving partner 
of Henry T. Gillett he turned over all the property 
and business of the firm to Georgianna, she absolving 
him from all liability, assumed the debts and liabili- 
ties then existing, and also the payment of the lega- 
cies remaining unpaid. After the transfer to her of 
said property and business, she caused to be filed in 
the clerk’s office of Erie county a certificate stating 
that she was the person now and hereafter dealing 
under the firm name of Henry T. Gillett & Son, and 
that her place of abode was in Buffalo, N. Y., and 
that John G. Guenther was her agent for the carrying 
on of said business. At the time of the consumma- 
tion of this arrangement she entered into a verbal con- 
tract with her husband, whereby she agreed to pay, in 
consideration of his carrying on the business as her 
agent, the sum of $1,600a year, and further agreed to 
pay and assume all the expenses of supporting the 
family of the said John G. Guenther during said time. 
The reasonable and proper living expenses of the said 
family were from $2,000 to $2,500 a year. Under this 
agreement the business was carried on from said Ist 
day of May, 1876, to the 9th day of May, 1883, during 
which time there was paid from said business for liy- 
ing expenses of the family in the aggregate upwards 
of $10,000, the exact amount not being stated. There 
was also drawn by John G. Guenther to apply upon 
this salary as agent the sum of $2,031.38. The aggre- 
gate sam drawn from the business and paid as family 
expenses exceeded the aggregate sum of $1,600 per 
year, agreed to be paid said Guenther as salary for his 
services as agent. Georgianna J. Guenther, during 
the time the business was carried on by her husband 
as agent for her, was entirely unacquainted with the 
details or methods by which it was conducted or 
whether it was profitable or unprofitable; she was 
without business experience, and the sole manage- 
ment devolved upon her husband. The pusiness was 
80 conducted by her husband until the 8th day of May, 





when it was discovered that Georgianna J. Guenther 
was insolvent and unable to pay her debts in full, and 
upon said 8th day of May she made and executed a 
general assignment for the benefit of her creditors 
to John L. Romer as assignee. In said assignment 
she preferred her husband as a creditor in the 
sum of $7,000 for unpaid salary arising out of his em- 
ployment as agent aforesaid. An action was brought 
to declare said assignment void as tending to hinder, 
delay and defraud creditors. The action was referred, 
and the referee found that the said preference of 
$7,000 was fraudulent and directed judgment declar- 
ing said assignment void. 


H. C. Day and John L. Romer, for appellants. 
Adelbert Moot, for respondent. 


Hatcu, J. The question presented for determina- 
tion is, can the husband and wife by contract between 
themselves change the rights, liabilities and obliga- 
tions which inhere tothe marital relation? It is clear 
that no such power existed at common law? Beach v. 
Beach, 2 Hill, 260; 1 Sharswood's Bl. Com. 441, 442; 2 
Kent’s Com. (12th ed.) 129. 

Among the liabilities thus created by the marital re- 
lation, always existing and which still exists, is the 
obligation resting upon the husband to support and 
maintain the wife, and this without regard to whether 
the wife is possessed of a sole and separate estate or not. 
2 Kent’s Com. (12th ed.) 146; Mazon v. Scott, 55 N. Y. 
247-49; S. C., 62 Barb. 531; Coleman v. Burr, 93 N. Y. 
15-24. 

The unity of the husband and wife has not been de- 
stroyed by the several acts which have been passed, 
removing very largely her common law disabilities, 
except so far as the statutes expressly provide. Ac- 
cordingly it has been held that a deed running di- 
rectly from the wife to the husband was ineffectual to 
pass title. Wager v. White, 25 N. Y. 328. That by the 
conveyance of land to the husband and wife, their 
heirs and assigns each became seized of the entirety. 
Bertles v. Nunan, 92 N. Y. 150. 

That the husband aud wife are not authorized to 
form a copartnership for the purpose of trade or busi- 
ness. Kaufman v. Schoeffel, 37 Hun, 140. 

These authorities clearly show that only to the ex- 
tent to which the common law disabilities have been 
removed may the husband and wife contract. The 
intent of the Legislature to still retain the oneness of 
the husband and wife is made more manifest by the 
most recent legislation, as the statutes of 1884 re- 
moved all disabilities with respect to contracts made 
by the wife, except contracts between husband and 
wife, which were expressly excepted. The obligation 
resting upon the husband to support and maintain the 
wife, not having been modified or abrogated by any 
statute, it follows that no legal contract with the wife 
can be entered into which will relieve him from such 
obligation. Nash v. Mitchel, 71N. Y. 199; Perkins v. 
Perkins, 7 Lans. 19. 

It is claimed however that the several acts, so far as 
the same relate to the separate estate of the wife, have 
removed all disability with respect to her dealings 
therewith, and that this contract relating alone to 
management of her sole and separate property, and in 
her sole and separate business, can be upheld for the 
reason that she may do with such property as she sees 
fit. It is no longer open to debate that a married wo- 
man, by virtue of the enabling statutes, may carry on 
a sole and separate business, is entitled to all the bene- 
fits arising therefrom and subject to all the liabilities 
attaching thereto. She may transact business in per- 
son or through an agent, and she may employ her hus- 
band to act for her as such agent. Knappv. Smith, 27 
N. Y. 277; Abbey v. Deyo, 44 id. 343; Owen v. Cawley, 
36 id. 600; Baum v. Mullen, 47 id. 577. 
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So far as her separate estate is concerned, she has 
the power to dispose of it for any legal purpose to the 
fullest extent to which any other person has. In this 
respect the statutes have swept away the common law 
disability. Tiemeyer v. Turnquist, 85 N. Y. 516; Buck- 
ley v. Wells, 33 id. 518. 

Such right however to acquire and use property car- 
ries with it corresponding and correlative obligations. 
As she can purchase property, so the obligation is im- 
posed to pay. Cashman v. Henry, 76 N. Y. 103. 

Where she transacts business through an agent, she 
is estopped by his acts, where doing the act in person 
she would be estopped. Noel v. Kinney, 106 N. Y. 74; 
Bodine v. Killeen, 53 id. 93. 

She is liable for the frauds of the husband perpe- 
trated in the management of her estate, although with- 
out knowledge of the fraud and acting innocently. 
Warner v. Warren, 46 N. Y. 228; Kraum v. Beach, 96 
id. 398. 

The cases are uniform in holding that her right to 
deal with property as if unmarried attaches to it all of 
the incidents and obligations that attach to like rights 
exercised by other persons. The authorities which 
hold that she may use, consume, keep, give away or 
sell property of which she is possessed do not huld or 
say that she may so use it if she thereby deprives or 
defrauds another of what she is legally under obliga- 
tions to render. The sense in which such language 
must be understood is that she may sv use her prop- 
erty when such use does not thereby deprive others of 





what is their due, and she is untrammelled by obliga- | 


tions which good faith requires to be discharged; she 
may not then give away, destroy, consume or keep 
property which she has acquired. Her disabilities re- 


from supporting his wife and family here than the 
wife could contract for payment for services which 
she was bound to render in the Burr case. In 
both the agreement is in fraud of the rights of cred. 
itors. It is conceded, and the referee found upon the 
trial that the services of the husband in carrying on 
this business were fairly and reasonably worth the 
sum of $1,600. The inference which arises from such 
concession and finding is that they were worth no 
more than that sum. It was further conceded and 
found that the reasonable and proper living expenses 
of the family were from $2,000 to $2,500 a year. Thus 
we have the husband receiving compensation at the 
rate of from $3,600 to $4,100 a year for services con- 
cededly worth but $1,600 a year. Seven years of such 
methods equals an assignment, or more accurately 
speaking, obligations of the husband paid by the wife 
from $14,000 to $17,500; paid upon salary, $2,031.38, 
making a total paid of from $16,031.38 to $19,531.38, to 
which must be added the balance of salary remaining 
unpaid, amounting to the sum of $9,168.62, making a 
grand total which the husband became entitled to re- 
ceive for his seven years’ service of from $25,200 to 
$28,700. And this for services confessedly worth but 
$11,200. Although the balance remaining unpaid was 
$9,168.62, the husband is only found preferred for 
$7,000. Nothing more is needed to show the fraudu- 
lent character of such a preference, either as an infer- 
ence created by law or as a matter of fact. Coleman v. 
Burr, supra, 31. 

The longer such a contract was executed the more 
deplorable becomes the condition of the creditors; 
good faith and fair dealing towards them require that 


| the husband shall be chargeable with what he was 


moved, she drops into the category of legal responsi- | 


bility; she may no more commit a fraud in the dispo- 
sition of her property than her husband can in the 
d sposition of his property; what will taint his trans- 
action will equally tarnish hers. This right therefore 
which the statutes have conferred upon her does not 
authorize her to make illegal contracts, nor do they 
dispense with any requirement which the law imposes 
with respect to the ownership of property. So that it 
is not accurate to say that she may deal with her prop- 
erty as she sees fit, or consume it in the payment of 
what the husband is legally liable to pay, if thereby 
the rights of creditors are affected. 

It is however claimed that if this contract to pay the 
household expenses could not be enforced, yet it not 
being a contract, malum in se, and having been execu- 
ted, it cannot now be attacked. It may be conceded 
for present purposes, that as between the parties, the 
wife having received the benefit of the husband’s 
services could not recover back from him what she 
had paid as family expenses, and this upon the princi- 
ple of estoppel. He was not bound to work for her in 
the management of her separate business, but having 
done so upon her agreement to relieve him from mar- 
ital obligation, the law would not allow her to repu- 
diate the contract after having received the benefits. 
But such is not the case here; while the wife may not 
take advantage of the executed, void agreement, cred- 
itors who are prejudiced thereby may. They had the 
right to assume, when dealing with the defendant, 
that her property would not be absorbed by the hus- 
band in right of any void agreement, or that her prop- 
erty would be used in the payment of obligations 
legally resting upon the husband to pay, while he at 
the same time exhausted her estate by accumulating 
salary. Such dealing misleads the creditor and opens 
the door for perpetrating the grossest frauds. [ under- 
stand this to be in part the principle which controlled 
the decision in Coleman v. Burr, 93 N. Y. 17, and 
Whitaker v. Whitaker, 52 id. 368. 

The husband could no more contract to be relieved 





legally under obligations to pay. With this done there 
remains no debt to prefer. We therefore think the 
referee right in deciding this assigument fraudulent 
and void as hindering, delaying and defrauding cred- 
itors. There was no error committed in the admission 
of the judgment rolls in evidence. They were proper 
as showing the insolvency of Mrs. Guenther at and 
previous to the making of the assignment and while 
she was paying the living expenses of the husband's 
family. So far as the admissions contained in the an- 
swer are concerned, if we treat them as technically 
admissible, they in no wise injured or prejudiced the 
defendants, as Mrs. Guenther and her husband, on be- 
half of the defendants, testified to substantially the 
same facts as matter of defense. Bardin vy. Stevenson, 
75 N. Y. 167; Foote v. Beecher, 78 id. 155. 

(Omitting minor points.] 

We find no error in the determination of the referee. 
The judgment appealed from should therefore be 
affirmed with costs. 


Beckwith, Ch. J., concurs. Titus, J., dissents. 


——__4—————— 


WILLS — CONSTRUCTION — DESCRIPTION OF 
PROPERTY — EJUSDEM GENERIS. 


ILLINOIS SUPREME COURT, JUNE 16, 1888. 


TAUBENHAN V. DuNz. 

Where a testator made a specific disposition of certain prop 
erty, including all his land, and proceeded to give the 
legatee ‘‘all the loose property in, on and around the 
homestead, consisting of one cow, two hogs, and a lot of 
wood,” concluding by giving to her ‘‘all other property of 
every kind,” the concluding clause carries to the legatet 
the entire residue of personal property, including promis 
sory notes, and the next of kin cannot invoke the do 
trine confining her to property ejusdem generis with cows, 
hogs and wood about the premises, 
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PPEAL from appellate court, First district. Pe- 
tition in the Circuit Court of Carroll county 
(John V. Eustace, Judge,) by Christiane C. Tauben- 
han, Auguste F. Unger and Allwine ©. Weiss against 
Margareth Dunz, seeking a construction of the will of 
Charles Medler. Petition dismissed and plaintiff ap- 
pealed. 


Vocke & Storck, for appellants. 
James M. Hunter and Geo. L. Hoffman, for appellee. 


SHope, J. But a single question is presented by 
this record, namely, what portion of the estate of 
Charles Medler, deceased, did Margareth Dunz take 
under his will? Or otherwise stated, was any portion 
of said estate intestate estate? It is not controverted 
but that Margareth Dunz took possession of and had 
received the lands described and referred to, the sum 
of money named, the particular note and the specific 
articles of personal property described and referred to 
in the will; but after this was done, there remained 
in the hands of the administrator about $2,000 in 
money, and $2,420 of notes reported by him as uncol- 
lectible; and this residue of the estate was claimed 
both by Margareth Dunz, under the will, and by ap- 
pellants, the sisters of the testator, his heirs at law, as 
intestate estate. The question of first importance in 
every case of construction ofa will is, what was the 
intention of the testator? and when that ia ascer- 
tained, effect is to be given thereto. In the absence of 
latent ambiguity, the intention of the testator is to be 
gathered alone from the will itself—from a full view 
and consideration of every thing within ‘‘the four 
corners of the instrument.’’ Howie v. Howie, 7 Paige, 
187; Updike v. Tompkins, 100 Ill. 406; Blanchard v. 
Maynard, 103 id. 60. Every portion of the instrument 
must have its just operation, unless there arises an 
irreconcilable repugnance or some portion is abso- 
lutely unintelligible. As was said in Dawes v. Swan, 
4 Mass. 208, it is the duty of the conrt ‘‘to give effect 
to all words, without rejecting or controlling any of 
them, if it can be done by a reasonable construction 
not inconsistent with the manifest intention of the 
testator.’’ See also 1 Redf. Wills, 434; Loan Co.v. Bon- 
ner, 75 Ill. 315. And further, the natural construction 
of the words employed will be adopted, unless there 
is such an impracticability of so construing them as to 
authorize their rejection, or such uncertainty that uo 
effect can be given them. Mowatt v. Carow, 7 Paige, 
328; Welsch v. Bank, 94 Ill. 191. In the will before us 
there is neither ambiguity, repugnance nor unintelli- 
gibility ; and if the words employed are given their 
natural construction and meaning, disposition is made 
of the testator’s entire estate. “It is presumed that 
a testator, when he makes and publishes his will, in- 
tends to dispose of his entire estate, unless the pre- 
sumption is rebutted by its provisions or evidence to 
the contrary.” Higgins v. Dwen, 100 Ill. 554. There 
is here not only no evidence aliunde of a contrary in- 
tention, but in the will itself no words are to be found 
manifesting an intention to leave any part of the tes- 
tator’s estate undisposed of. His estate in fact con- 
sisted of both real and personal property, a large part 
made up of promissory notes. No question is made 
in respect to his real estate—all that was specifically 
devised; nor in respect to the Stober note, the $3,000 
in money or the loose property “in, on and around 
the homestead,” —all that, it seems to be conceded, 
was specifically bequeathed; nor is it contended but 
that the final granting words of the will, “and all 
other property of every kind,” are sufficiently broad 
and comprehensive in meaning, if given their natural 
construction, to embrace the residue of the estate, 
consisting of the proceeds of the choses in action pos- 
sessed by the testator at the time of his decease. 

But the contention on behalf of appellants is (1) that 





the heir is not to be disiuherited without an express 
devise or necessary implication, and (2) that the words 
‘‘and all other property of every kind’’ should be con- 
fined to articles ejusdem generis with loose property 
in, on and around the homestead; and that as to all 
that part of his estate not specifically disposed of by 
will, testator died intestate, and the same descended 
to his heirs at law. The rule that the heir is not to be 
disinherited without an express devise or necessary 
implication is not questioned; but the rule can have 
no application here, and need not be further con- 
sidered, because we have in this will an express de- 
vise, broad and comprehensive enough to embrace 
every species of property owned by the testator, unless 
the words “and all other property of every kind,” by 
their connection and juxtaposition, are to be limited 
to property ejusdem generis with property theretofore 
particularly named. The principle of construction 
secondly invoked, and upon which chief reliance is 
placed, and by which it is sought to limit and circum- 
scribe the application of the words of the will last re- 
ferred to, which, torn from their context and stand- 
ing alone, would manifest the clearest intention to 
bestow upon the only person named in the will the 
residue of the testator’s estate, is in the highest degree 
technical, and ought not to be adopted and applied, 
unless from an inspection and consideration of all the 
provisions of the will its adoption and application is 
required to carry out and give effect to the discerned 
intention of the testator. There is not in the princi- 
ple itself any thing that can give it the nature and 
character of a rule of property. But does the will be- 
fore us present a case of either doubt or uncertainty? 
We think not. Butasingle legatee is named in the 
will. But one object of his bounty seems to have been 
in the mind of the testator. True he specified only a 
part of his property, but such specific designation was 
followed by words of comprehensive import. As said 
by Lord Romilly in Nugee v. Chapman, 29'Beav. 290: 
“Tt is not uncommon for persons who intend to in- 
clude every thing, and who do not write accurately, 
to specify many items, and then to add a genera] ex- 
pression.”” This will is inartificially drawn. It is 
manifest that the scrivener had some knowledge re- 
specting the words employed in making testamentary 
devises and bequests; but it is apparent, from an in- 
spection of the will itself, that he had little knowledge 
of the forms necessary in making testamentary dispo- 
sition of estates. If it was the intention of the testa- 
tor to bestow all his estate upon one person, that in- 
tention will not be defeated by a partial designation, 
if the general words, giving to them their natural 
meaning and operation, were comprehensive enough 
to embrace the whole estate. It is easy to see. it was 
the intention that the legatee should take the particu- 
lar lot of land occupied by him as a homestead, and 
from the description thereof in the will it is apparent 
that the draughtsman supposed the testator owned it 
in fee, whereas the fact is he only owned the undivi- 
ded one-half interest. And it is also apparent that 
the intention was to give the same legatee a portion 
at least of the loose property in, on and around the 
homestead; but it might very well have been ques- 
tioned whether it was the intention to give to the lega- 
tee “all the loose property in, on and around the 
homestead,”’ since these general words are immedi- 
ately followed by the particular words, “ consisting of 
one cow, two hogs, and a lot of wood.’’ There were in 
fact in, on and around the homestead many other 
articles of property, such as kitchen furniture, ten 
bushels of potatoes, three boxes export beer, four and 
three-quarter barrels cider, thirty bushels corn, fifty 
bushels oats, a ton of hay, a lot of ice and Jumber, and 
implements and tools of various sorts, and it might 
well have been said that the general words, “all the 
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loose property in, on and around the homestead,”’ 
should be cut down to articles ejusdem generis with 
cows, hogs, and wood. There would then have been 
presented just such a case of doubt and uncertainty 
as is contemplated for the application of the principle 
of construction ejusdem generis. Were furniture, po- 
tatoes, beer, cider, corn, oats, hay, ice, lumber, tools 
and implements ejusdem generis with cows, hogs and 
wood? It is singular perhaps that this will should it- 
self enable us to most clearly, and as it seems to us 
satisfactorily, mark the distinction between a case 
where the principle might be thought to apply and the 
case so strongly urged upon us. We can understand 
how all the loose property in, on and around the home- 
stead might, by the application of the principle, be cut 
down to articles ejusdem generis with cows, hogs and 
wood; but what shall be said of the further words, 
**and all other property of every kind?’’ With which 
class or species of property shall they be held to be 
ejusdem generis? Shall they be cut down and limited 
to cows, hogs and wood? The testator only had one 
cow, two hogs, and one lot of wood, and these were 
specifically bequeathed, and to hold the general words 
limited to the particular articles bequeathed, would 
be to render inoperative words of the most general im- 
port, because there would be no property upon which 
they could operate and to which they could attach. 
Operation and effect must be given to each and every 
provision in the will, as we have seen, unless there is 
irreconcilable repugnance, or unless the provision is 
unintelligible. It is clear neither exception here ex- 
ists. And if the general words, ‘‘and all other prop- 
erty of every kind,”’ cannot be cut down to the par- 
ticular articles named in immediate connection, then 
there are left no particular words, either immediately 
preceding or following, by which they may be quali- 
fied. There are no following words, and the preced- 
ing words (excluding, as we have seen we must, the 
cow, hogs aud wood) are themselves general words, 
namely, ‘‘ all the loose property,’’ etc. 

The most careful examination and analysis of the 
provisions of this will, and of the authorities relied 
upon, has satisfied us that the principle of construc- 
tion contended fer cannot be applied to this will. A 
testator may dispose of his estate by will by specific 
or general designation of the subject of devise, or by 
both; and he may devise his entire estate to a 
stranger to the exclusion of the heir. He need observe 
no set form or phrase of order—all that is required is 
that he shall so express himself and employ such words 
as, giving to them their natural and ordinary meaning 
and acceptation, render his intention discernable. 
The testator here was without wife or child, and had 
no one apparently dependent upon him. His only kin- 
dred were far removed—residents of a foreign coun- 
try, and with whom, so far as has been disclosed to us, 
he held no communication. Shortly before his death 
he made and published his last will and testament, 
wherein he made specific devise to appellee of all his 
real estate, and a considerable portion of his person- 
alty, and concluded the granting portion of his will by 
the selection sf words of most general import and 
operation. And no satisfactory reason has been sug- 
gested why the intention clearly maifested by the 
plain words of his will, that provision was therein 
made for the disposition of his entire estate, and that 
the sole legatee therein named should take it all, 
ought not to prevail. We are not advised what rela- 
tion appellee sustained towards the testator, nor is it 
material. It is enough for the purposes of this case, 
and the question before us, that she is made sole bene- 
ficiary of the testator’s bounty. No extended review 
of the cases relied upon by appellants will be neces- 
sary. In the following cases, among others examined, 
it was held that the general words were limited by the 





particulardevise: Rawlings v. Jennings, 13 Ves. 39; 
Dole v. Johnson, 3 Allen, 364. But see Browne v. Cogs- 
well, 5 Allen, 556; Johnson v. Goss, 128 Mass. 433; 
Frasher v. Alexander, 2 Dev. Eq. 348; Farish v. Cook, 
78 Mo. 212; Wrench v. Jutting, 3 Beav. 521; Timewell 
v. Perkins, 3 Atk. 102; Pippin v. Ellison, 12 Ired. 61. 
But see Hurdle v. Outlaw, 2 Jones Eq. 75; Hotham v. 
Sutton, 15 Ves. 319; Cook v. Oakley, 1 P. Wms. 302; 
Collier v. Squire, 3 Russ. 467; Crichton v. Symes, 3 
Atk. 61; Bullard v. Goffe, 20 Pick. 252. Interesting 
and instructive as these cases are, they fitly illustrate 
the refinement of learning upon this subject, and at 
the same time demonstrate the impossibility of for- 
mulating a settled rule of construction of general ap- 
plication; and they further show that wherever the 
principle contended for has been applied, the decision 
is based on the peculiarities of language and fact in 
the particular case. In contrast with the foregoing, 
reference is here made to a line of authorities where 
the principle has been denied application. Nugee v. 
Chapman, 29 Beav. 290; Gover v. Davis, id. 222; Swin- 
fen v. Swinfen, id. 207; Bennet v. Batchelor, 3 Brown 
Ch. 26; Dean v. Gibson, L. R., 3 Eq. 713; Hodgson v. 
Jex, 2 Ch. Div. 122, and Arnold v. Arnold, 2 Mylne & 
K. 366. Iu the last case cited the bequest of ‘‘ my 
wines and property in England’’ was held to apply to 
testator’s property in England of every description, 
and was not confined to property ejusdem generis with 
wines; and it was observed by Sir John Leach, M. R., 
that ‘‘the mere enumeration of particular articles, 
followed by a general bequest, does not of necessity 
restrict the general bequest, because, as has been 
stated, a testator often throws in such specific words, 
and then winds up the catalogue with some compre- 
hensive expression, for the very purpose of preveut- 
ing the bequest from being so restricted. Clearly 
therefore in the ordinary ‘vase the gift of the wines 
would not be limited by the occurrence of the subse- 
quent word ‘property,’ which, be it observed, is as 
large and comprehensive a term as can possibly be 
used. Indeed I have been unable to discover any in- 
stance in which the word ‘property’ has been con- 
fined to articles of the description above enumerated, 
unless where other expressions occurred, from which 
it is clear that the word was not there used in its 
ordinary sense. The cases upon this subject natur- 
ally turn upon very nice distinctions. Iu most of 
them the general bequest sought to be restricted has 
been of ‘ effects,’ and I know of none in which the 
question has arisen on the word ‘property,’ unless 
where it has been introduced by way of exception or 
qualification to the prior gift.’”, And Mr. Redfield ob- 
serves, in his work on Wills (vol. 1, p. 442, note) that 
‘*the courts of equity, even in England, do not seem 
to apply the rule ejusdem generis with so much strict 
ness as formerly.’’ See also the following: Martin v. 
Glover, 1 Colly. 269; In re Kendall, 84 Beav. 608; Flem- 
ing v. Burrows, 1 Russ. 27@; Jarnagin v. Conway, 2 
Humph. 50; Hurdle v. Outlaw, 2 Jones Eq. 75; Bunt- 
ing v. Harris, Phil. Eq. 11; Kennedy v. Keily, 28 Beav. 
223; Campbell v. Prescott, 15 Ves. 503; Mitchell v. 
Mitchell, 5 Mad. 69. Without extending this citation 
of authorities, the result of our examination may be 
stated in the language of Mr. Jarman (1 Jarm. Wills, 
761): The adjudged cases “‘ indicate the disposition of 
judges of the present day to adhere to the sound rule 
which gives to words of a comprehensive import theit 
full extent of operation, unless some very distinct 
ground can be collected from the context for cousider- 
ing them as used in a special and restricted sense.” 
And especially must this rule be observed where there 
is no other bequest capable of operating on the general 
residue of the testator’s personal estate, as is the case 
here. The judgment of the appellate court will be 
affirmed. 
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MARRIAGE — POLYGAMOUS, CONTRACTED 
BY DOMICILED ENGLISHMAN IN UNCIV- 
ILIZED COUNTRY ACCORDING TO CUS- 
TOMS OF NATIVE TRIBE. 

ENGLISH CHAN. DIV., FEB. 21, 1888, 
Re BEeTHELL; BETHELL Vv. HILLYARD. 

A domiciled Englishman resident in an uncivilized country 
married a girl belonging to a tribe who practiced polyg- 
amy, according to the custom of that tribe. He lived 
with the girl, and with her only, until his death, some 
nine months later, and he left a letter in the nature of a 
will in which he provided for the girl and for her “ remar- 
rying,’’ but in none of his letters to England spoke of her 
as his wife. Held,that the union was not a marriage in 
the eyes of the English law, and that the only status con- 
ferred on the girl was that of a wife of her tribe. 


“bager ptondpene BETHELL, who left England in 
/ 1878, was on his arrival in South Africa appointed 
British resident with Montsiou, the chief of the Bara- 
longs, a barbarous or semi-barbarous tribe, who in- 
habit a portion of Bechuanaland, beyond the limits of 
the British dominion. This appointment was after- 
ward cancelled, but C. Bethell continued to reside 
among the Baralongs, and became a storekeeper at 
Maffeking, within their territory. Polygamy prevails 
among the Baralongs. According to one witness, 
each male is allowed one great wife and several concu- 
bines, who have almost the same status in the house as 
the great or principal wife; they have no religion or 
religious ceremonies, but the marriage ceremony is 
conducted in the following way: ‘‘ When the consent 
of the parents has been obtained, the bridegroom 
slaughters a sheep, a buck, an ox, or cow. The heads 
of these animals are taken to the bride’s parents, as 
also is the hide, which is cleaned and softened. They 
are then considered married, and after the birth of 
the first child the number of cattle previously agreed 
upon is handed over to the wife’s parents.”’ 

C. Bethell, in October, 1883, went through this cere- 
mony with Teepoo, a niece of Montsoia, the chief of the 
tribe, who gave the following account of what took 
place: 

“ Bethell came to me and said he wanted a woman 
to take and marry according to the Baralong custom. 
I said to him, ‘ You know we Baralongs have a differ- 
ent custom from other tribes. The custom is that 
during courtship and after marriage the man, when 
he kills an ox, sends the head to the girl’s mother, so 
if you do this the mother will know your intentions 
are honorable.’ Bethell said: ‘Well I want to marry 
a Baralong, and I will do so according to Baralong 
custom; [ also am a Baralong.’ [ said: ‘ Will you not 
marry her in church?’ He said: ‘No; [Tam a Bara- 
long; did you marry your wifeinchurch; did younot 
marry in the custom as Iam about to do?’ I said: 
‘Very well, if that is the case, you can take one,’ and 
of a truth he did take one. He slaughtered an ox, and 
sent the head to Makwas, the mother of Teepoo. I 
then went to Makwas and said: ‘Give your daughter 
to Bethell; you see he really means it. See, he has 
sent you the head.’ Shoe did, and he married her ex- 
actly in accordance with our customs. There is no 
other ceremony except taking the girl. The paying of 
cattle is no part of the ceremony of marriage, and may 
be done years after the consummation of the mar- 
riage. Bethell took the girl to his house. Bethell 
gave aspan of oxen and trekgoed and plow to Tee- 
poo’s father Kakwas, saying, ‘Plow Makwas’ garden 
With this.’ It is one of our customs for the son-in-law 
to plow the mother-in-law’s garden, or have it plowed. 
I know that Bethell really married Teepoo; that she 
was his wife, and not his paramour,” 





On the 3d of December, 1883, C. Bethell signed the 
following document: 

“T hereby desire that in the event of my decease 
here in Maffeking,and in the absence of any other 
will, Mr. E. Rowland shall take over all my arms, am- 
munition, cannon, wagon, oxen, horses, and any other 
property that may be in my possession, and shall sell 
them to the best advantage. I desire that he will real- 
ize all the property as quickly as possible, and shall 
apply the proceeds to the payment of Taylor & Leark’s 
(Klerksdup) account, the balance he shall have and 
hold asa bequest and present from me. And be shall 
inform my relatives in England of my decease, and of 
the manner in which my property is disposed of. Al- 
ways providing that before disposing of any of the 
proceeds of the sale of my property he shall purchase 
and put aside (30) thirty heifers,(10) ten three-year-olds, 
(10) ten two-year-olds, (10) ten one-year-olds, and shall 
use them for the benefit of Teepoo in the following man- 
ner: he shall keep the heifers for the space of one year 
from my decease, and in case she (Teepoo) has no child 
by me, he shall hand the said (30) thirty heifers over to 
her for her own property and use. If she has a child 
after my decease, he shall keep the heifers and their 
produce until the said child be arrived at the age of 
(21) twenty-one years, selling any full-grown oxen and 
old cows, and investing the proceeds in land or Eng- 
lish government securities. The milk of the cattle 
and the use ofthe oxen to be applied to the use of 
Teepoo and the child. Atthe end of eight years the 
child is to be removed from its mother and placed at 
a school for the time of ten years, either in the colony 
or in England, and if a boy shall be taught a profes- 
sion or enter her majesty’s service as a soldier. In 
order to repay the work of Mr. Rowland in the case of 
achild being born, I desire that he shall take (20) 
twenty per cent of all sales of oxen and cows as before 
mentioned. In case Teepoo remarries, or has any 
more children, or conducts herself in an improper 
way, she shall be debarred from any participation in 
the heifers, and shal) give up the guardianship of the 
child at once to E. Rowland, and shall receive ten 
yearly heifers only asa dowry. But in case she have 
no child by me at the expiration of the year, she will 
be at liberty to do as she likes, and will receive the (30) 
thirty heifers as before mentioned. And Ragnassie, 
her father, shall receive eight young heifers as dowry, 
and thereby relinquishes by Bechuana law all com- 
mand over Teepoo and the child. 

**Tn token my hand, 
“©. BETHELL. 

‘* Which can, if necessary, be verified by the Stand- 
ard Bank, Kimberly.”’ 


Upon the breaking out of disturbances in Bechuana- 
land he joined the Bechuana mounted police, a corps 
in the employment of the British government, and he 
met with his death on the 30th of July, 1884, in an en- 
counter between that force and the Boers. At the 
time of his death a commission, appointing him to a 
command in the corps had been made out, and was on 
its way to him, but he did not actually receive it. C. 
Bethell kept upcommunication with various members 
of his family down to shortly before his death. He 
from time to time expressed his intention to return to 
England, but never mentioned his marriage to any of 
his relatives; and there was no evidence that he ever 
introduced Teepoo, or spoke of her to any European 
as his wife, one of the witnesses stating that he always 
called her ‘ that girl of mine.” 

W. F. Bethell, the father of Christopher Bethell, 
who died in 1879, devised his real estate at Burnhill 
and Hallatreeholme, in the county of York, to trustees 
upon trust for his son Christopher Bethell during his 
life, and in case he should die leaving a child or chil- 
dren, to sell the estate, and to hold the proceeds for 
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such child or children, and if there was no such child, 
then the said real estate, or the proceeds of sale thereof, 
were to be held upon certain trusts under which the 
plaintiff in the present action would take as tenant for 
life. 

It appears that the contents of this will were com- 
municated to C. Bethell shortly after his father’s 
death in 1879, and the income of the property, amount- 
ing to about 600]. a year, was regularly remitted to 
him down to the time of his death in 1884. Sometime 
after Christopher's death the plaintiff William Bethell 
took out a summons in the matter, in which the trus- 
tees of W. F. Bethell, the father’s will, were respond- 
ents, and on the 12th of June, 1885, an inquiry was 
directed whether Christopher Bethell was ever mar- 
ried, and if so, when, and to whom, and whether he 
left any and what children him surviving. In answer 
to this inquiry the chief clerk by his certificate, dated 
the 5th of August, 1886, found that C. Bethell, in Oc- 
tober, 1883, being then resident at Maffeking, in Be- 
chuanaland, went through the form of marriage ac- 
cording to the custom of the Baralong tribe with Tee- 
poo, a Baralong girl, and had issue by her a female 
child, which was born ten days after his death; that 
the Baralongs had not any religion, nor any religious 
customs, and that polygamy was allowed in that tribe; 
that at the time of the marriage the domicile of C. 
Bethell was English, and that save as aforesaid he 
never was married. Upon that certificate the matter 
came on for further consideration, and in order that 
the infant child mentioned in the certificate might be 
represented, an order was made on the 19th of May, 
1887, appointing the official solicitor her guardian, and 
notice of the order of the 12th of June, 1885, was served 
on him in accordance with Order XVI, r. 44, and Or- 
der IX, r. 4. 

On the 25th of October, 1887, the official solicitor, as 
guardian to the infant, took out a summons that the 
certificate might be varied by finding that C. Bethell 
was married to Teepoo, and left one child him surviv- 
ing, a girl born on the 9th of August, 1884, thus raising 
the question of the validity, according to English Jaw, 
of the marriage. 


Pearson, Q. C., and G. Williamson, for plaintiff. 


G. Hastings, Q. C. (E. W. Byrne with him), for in- 
fant child. 


STIRLING, J. The question here raised is whether 
a marriage valid according to English law took place 
between C. Bethell and Teepoo, and it has beeu very 
fully and ably argued by counsel both on behalf of the 
infant and of W. Bethell. [His lordship then stated 
the facts of the case, and continued:] Lord Broug- 
ham thus lays down the casein Warrender v. Warren- 
der, ubi supra, at p. 530: ‘A marriage good by the 
laws of one country is held good in all others where 
the question of its validity may arise. For the ques- 
tion always must be, did the parties intend to contract 
marriage? And if they did that which in the place they 
were in is deemed a marriage, they cannot reasonably 
or ostensibly or safely be considered otherwise than 
as intending a marriage contract.” That states the 
law as clearly as possible, but his lordship goes on at 
page 531 to qualify it thus: ‘But the rule extends, I 
apprehend, no further than to the ascertaining of the 
validity of the contract, and the meaning of the par- 
ties—that is, the existence of the contract and its con- 
struction. If indeed there go two things under one 
and the same name in different countries—if that 
which is called marriage is of a different nature in 
each—there may be some room for holding that weare 
to consider the thing to which the parties have bound 
themselves, according to its legal acceptance in the 
country where the obligation was contracted. But 
marriage is one and the same thing substantially all 





the Christian world over. Our whole law or marrying 
assumes this; and it isimportant to observe that we 
regard it as a wholly different thing, a different status 
from Turkish or other marriages among infidel na- 
tions, because we clearly never should recognize the 
plurality of wives, and consequent validity of second 
marriages notwithstanding the first, which second 
marriages the laws of those countries authorize and 
validate. This cannot be put upon any rational 
ground, except our holding the infidel marriage to be 
something different from the Christian, and our also 
holding Christian marriage to be the same everywhere. 
Therefore all that the courts of one country have to 
determine is, whether or not the thing called mar- 
riage, that known relation of persons, that relation 
which those courts are acquainted with, and know 
how to deal with, has been validly contracted in the 
other country where the parties professed to bind 
themselves. If the question is answered in the affirma- 
tive, a marriage has been had; the relation has been 
constituted, and those courts will deal with the rights 
of the parties under it according to the principles of 
the municipal Jaw which they administer.”’ This state- 
ment of the law was adopted by Lord Penzance in 
Hyde v. Hyde, ubi supra, who in dealing with the case 
ofa Mormon marriage at Salt Lake City, observed (at 
p. 133): “I conceive that marriage, as understood in 
Christendom, may for this purpose be defined as the 
voluntary union for life of one man and one woman, 
to the exclusion of all others. There are no doubt 
countries peopled by a large section of the human race 
in which men and women do uot live or cohabit to- 
gether upon these terms—countries in which this in- 
stitution and status are not known. In such parts the 
men take to themselves several women, whom they 
jealously guard from the rest of the world, and whose 
number is limited only by considerations of material 
means. But the status of these women in no way re. 
sembles that of the Christian “ wife.’’ In some parts 
they are slaves, in others perhaps not; in none do they 
stand as in Christendom upon the same level with the 
man under whose protection they live. There are no 
doubt in these countries laws adapted to this state of 
things—laws which regulate the duties and define the 
obligations of men and women standing to each other 
in these relations. It may be, and probably is, the 
case that the women there passed by some word or 
name which corresponds to our word ‘‘wife.”’ But 
there is po magic in a name; and if the relation there 
existing between men and women is not the relation 
which in Christendom we recognize and intend by the 
words ‘‘husband”’ or “‘ wife,’ but another and alto- 
gether different relation, the use of a common term to 
express these two separate relations will not make 
them one and the same, though it may tend to confuse 
them to a superficial observer. I conceive, that hav- 
ing regard to those authorities, 1 am bound to hold 
that a union formed between a man and a woman iu 
a foreign country, although it may there bear the name 
of a marriage, and the parties to it may there be de- 
signated husband and wife, is not a valid marriage ac- 
cording to the law of England, unless it is formed on 
the same basis as marriages throughout Christendom, 
and be inits essence ‘‘the voluntary union for life of 
one man and one woman to the exclusion of all others.” 
Now it is plain that C. Bethell intended that Teepoo 
should have a stutus different from and higher than 
that of a mere concubine. Indeed the attempt to 
form such a connection with any woman of the tribe, 
and still more with one nearly related to its chief, 
would probably have been attended with unpleasant, 
not to say dangerous, consequences. The evidence 
clearly proves that Bethell intended that the relation- 
ship between himself and Teepoo should be that of 
husband and wife in the sense in which those terms 
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are used among the Baralongs. This relationship how- 
ever is essentially different from that which bears the 
same name in Christendom, for the Baralong husband 
is at liberty to take more than one wife; and it must 
therefore be determined whether the union between 
(. Bethell and Teepoo was a marriage in the Christian 
or merely in the Baralong sense. In my opinion the 
latter alternative igs the conclusion to be arrived at 
upon the evidence before us. To begin with, the co- 
habitation between C. Bethell and Teepoo lasted for 
only afew months. During that time both resided in 
the Baralong country. Bethell, although he kept up 
communication with his relatives at home, never men- 
tioned his marriage to them. He never introduced 
Teepoo, nor spoke of her to any European as his 
wife. In short there is an absence of that reputation 
of marriage (in the Christian sense) which hasin many 
cases afforded weighty evidence of the actual existence 
of such a union. Next itis to be observed that Bethell 
positively and emphatically refused to marry Teepoo 
in church, and that not on the ground that there was 
any difficulty in finding a place of religious worship 
where the marriage ceremony might have been per- 
formed, but upon the allegation which he repeated 
more than once, that he was a Baralong, and wished 
to marry according to Baralong customs. He thus de- 
sired to be regarded as being (for the purpose of the 
relationship he was about to form) a member of the 
tribe. I think that the proper inference is that he 
meant to enter into no higher or other union than that 
which between members of the tribe was regarded as 
a marriage. This conclusion appears to me to be 
strongly confirmed by the document of the 3d of De- 
cember, 1883. Itcan scarcely be supposed that if C. 
Bethell regarded his union with Teepoo as a marriage 
in the sense in which it is understood among English- 
men, and the child referred to in that document as 
legitimate, he would have made such provisions as are 
therein contained for the maintenance, education and 
advancement inlife of the child. He was in receipt 
ofan income of 6001]. a year from an estate in York- 
shire; he knew of the provisions of his father’s will 
under which a legitimate child of his would succeed 
to the property ; yet he directs his child by Teepoo to 
be maintained and educated up tothe age of twenty- 
one on the proceeds of thirty heifers to be purchased 
out of the proceeds of asaleof bis property at Maffe- 
king, to beeffected by his friend Mr. Rowland, who 
was a resident among the Baralongs. It is true that 
he speaks of the ‘“marriage”’ of Teepoo, and makes 
provision for the ‘* dowry” to be received by her, and 
by her father; but in my opinion he used these terms 
in the sense in which they were understood by the 
Baralongs, and his instructions were directed simply 
to insure the fulfillment of obligations which he con- 
ceived to be cast upon him by theirlaws or customs. 
Finally Teepoo herself has given no testimony in this 
case. No doubt the evidence was completed before 
her child was made a party to the cause, but I should 
willingly have listened to any application in the in- 
fant’s behalf for leave to adduce further evidence. No 
such application has been made, and there is nothing 
to show that Teepoo regarded herself as entering into 
any other union than such as prevails among the tribe 
to which she belongs, or would have been, or would 
have considered herself to be, aggrieved if C. Bethell 
had, in accordance with the Baralong custom, intro- 
duced a second or third wife into his household. I am 
therefore of opinion that the union between C. Bethell 
and Teepoo was a marriage in the Baralong sense only, 
and was not a valid marriage according to the law of 
England. In the view which I have taken it is unnec- 
essary for me to express my opinion ou any of the nu- 
merous points relating to the law of marriage which 
were discussed before me; butI ought perhaps to re- 





fer to two cases which were cited in support of the 
contention on behalf of the infant, viz., Johnson v. 
Johnson, ubi supra, and Connolly v. Woolrych, ubi 
supra. These decisions are not of course binding on 
me, but they are entitled to most respectful considera- 
tion, and in the absense of direct English authority 
might exercise a weighty influence on my decision. 
The former of these cases was decided in 1860, before 
Hyde v. Hyde, ubi supra. In the latter judgment was 
given on the 9th of July, 1867, but Hyde v. Hyde (de- 
cided on the 20th of March, 1866) was not referred to. I 
am not sure that the learned judges who decided those 
cases took the same view of the law as is expressed by 
Lord Penzance, by which I consider myself to be 
bound; but in both cases the facts were very different 
from those in the present case; and circumstances 
were proved which might in my judgment well lead to 
the conclusion (consistently with the doctrine laid 
down in Hyde v. Hyde) that the marriages there under 
consideration were valid according to the law of Eng- 
land. The summons taken out on behalf of the infant 
must be dismissed, but the costs of the infant will be 
paid out ofthe estate. Beyond this I have no power 
to make any order. 


———_————— 


NEW YORK COURT OF APPEALS ABSTRACT. 


ATTORNEY AND CLIENT—CONTRACT TO CLEAR TITLE 
OF TAX LIENS—PERFORMANCE.—An attorney, in 1883, 
entered into a written contract with a part owner of 
certain land in Brooklyn, incumbered with taxes and 
assessments from 1862 to 1880, and sales for taxes 
prior to 1875, to procure a final and permanent judg 
ment that ali such taxes, sales, etc., were illegal aud 
void, and constituted no lien on the land, for a fixed 
sum. He obtained a decree in partition, setting off 
one-half of the land to defendant free from any liens 
of F. and G., the purchasers under the tax sales. G., 
in 1882, paid to the city of Brooklyn sixty per cent of 
the assessed value of the land, under Laws New York, 
1882, chap. 348, § 1, providing that such payment, made 
by a person owning or having an interest in the land, 
should extinguish the lien for unpaid taxes in any 
case where the amount of taxes due exceeded sixty 
per cent of the assessed value. In 1882, before the con- 
tract, the Court of Appeals held all taxes assessed 
prior to that time in Brooklyn void, and the sales to 
F. and G. void. By chapter 363, Laws 1882, all unpaid 
taxes levied in Brooklyn from 1861 were legalized and 
confirmed, but the tax sales made theretofore were 
not validated. Held, that it was the intention of the 
parties to the contract to obtain a judgment against 
the city of Brooklyn, and all claiming an interest in 
the taxes, declaring the taxes void; and not having 
done so, the attorney had not performed his contract 
—the taxes still being an apparent lien on the prop- 
erty. June 5, 1888. Barnard v. Brower. Opinion by 
Ruger, C. J. 


CRIMINAL LAW — HOMICIDE —INSANITY—DECLARA- 
TIONS OF DEFENDANT -- INSTRUCTIONS — EVIDENCE.— 
(1) Upon trial for murder, where insanity is relied upon 
asa defense, statements of defendant, made to physi- 
cian six weeks after the killing, as to his condition at 
the time of the homicide, are inadmissible in evidence. 
(2) Upon trial for murder, the evidence for the State 
all tending to prove deliberate and premeditated kill- 
ing, while the prisoner claimed it to have been upon 
sudden impulse, the court after correctly instructing 
as to the distinctions between the different degrees of 
murder, referring to the various dispositions of men, 
said that some were of a considerate nature and oth- 
ers more prone to violent passion; the minds of some 
more active, enabling them to reach conclusions 
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quicker than those of more sluggish temperament; and 
it was therefore for the jury to say whether in the par- 
ticular act there was deliberation sufficient to make it 
murder in the first degree; that it was essential that 
some thought or reflection should precede the act be- 
fore it could be called deliberate, but that if there was 
such thought or reflection, followed by determination, 
that was deliberation within the meaning of the law; 
and if they believed the evidence of the prosecution, 
there was deliberate premeditation of the crime, but 
that if they believed the defendant’s testimony, it 
was in the opinion of the court a case of murder in the 
second degree, but that it was a question of fact for 
the jury to determine. Held, correct. (3) Defendant, 
on the night of the killing, got a horse and buggy, and 
misrepresenting his destination, drove to the house of 
deceased, who was his mother, invited her to ride with 
him, and while out driving, shot her, carried her body 
some distance, took it from the buggy and placed it by 
the roadside. The next morning he threw his pistol 
into a pond, told no one of what had been done, and 
misrepresented where he had been the previous night, 
until the evidence pointed clearly toward him, when, 
without manifesting remorse, he made a confession, 
in substance as his testimony on the trial, which was 
to the effect that the killing was upon sudden impulse 
arising from provocation. Held, that the evidence 
justified the verdict of guilty of murder in the first 
degree. June 5, 1888. People v. Hawkins. Opinion 
by Danforth, J. 


APPEAL — REVIEW OF CAPITAL CASES — 
EXCEPTIONS—SUFFICIENCY OF EVIDENCE — INSTRUC- 
TIONS—EXCUSABLE HOMICIDE.—(1) Under the Laws 
of New York of 1887, chap. 493, § 528, providing 
that “when a judgment is of death, the Court of Appeals 
may order a new trial if it be satisfied that the verdict 
was against the weight of evidence or against law, or 
that justice requires a new trial, whether any excep- 
tions shall have been taken or not in the court below,” 
adefendant cannot claim as a matter of right, the 
benefit of errors occurring on the trial, and not ex- 
cepted to, but can only ask the court to determine 
upon the whole case whether or not justice requires a 
new trial, or whether the verdict is against law or evi- 
dence. (2) Ona trial for murder it appeared on be- 
half of the prosecution that some time before the 
crime defendant had a quarrel with deceased, and that 
the day before deceased struck defendant, severely 
cutting and bruising his face; that on that evening de- 
fendant said he would get “hunk” with deceased, 
that he would put a bullet in him the next time he 
saw him, etc.; that the next day defendant borrowed 
a pistol, the lender testifying that it was unloaded, 
and immediately went to the rear of the building, and 
was heard to “‘click”’ it, remaining long enough to 
load the pistol; that shortly thereafter he said he 
meant to get ‘‘sqguare” with deceased; that he then 
went toa street corner where deceased was likely to 
be, although his way home was not in that direction, 
met him, and after some animated conversation, a wit- 
ness testifying that there was no assault, fired the fatal 
shot, immediately running away and leaving the State; 
that defendant had been previously twice convicted 
of an attempt to commit burglary. On the other hand, 
defendant testified that deceased assaulted him, show- 
ing a slight wound; and a witness stated that he saw 
defendant leave the scene of the shooting, wiping blood 
from the same, in corroboration, and that the shooting 
was in self-defense. Defendant also alleged that it 
was accidental; he not supposing the pistol to be 
loaded. Held, that a conviction of murder in the first 
degree was warranted by the evidence. (3) Evidence 
of a quarrel between defendant and deceased three or 
four weeks before the homicide is admissible as show- 
ing the commencement of the history of the relations 











between the parties. (4) An instruction that if the 
pistol was fired by accident and misfortune, “you 
must be further satisfied, before you can acquit on the 
ground that the homicide was excusable, that the pris- 
oner was engaged at the time in doing a lawful act by 
lawful means, and with ordinary caution, and without 
unlawful intent; ” and that if defendant had been as 
saulted, ‘‘ he would have no right to arm himself, and 
to go to the place where he expected to meet the man 
who had wronged and ill-treated him, and inflict any 
bodily injury whatever upon him. That would be ven- 
geance, and it is not doing a lawful act in a lawful 
manner ’’—is not improper, as conveying thc idea that 
defendant was guilty even if he had unexpectedly and 
without seeking deceased met him, and if the pistol 
at the time had been accidentally discharged. (5) An 
instruction that if defendant was threatened with 
personal injury, he should have avoided meeting de- 
ceased, or going through the streets where he might 
be, and should have called upon the law for protec- 
tion, is not erroneous, as conveying the idea that de- 
fendant, after being threatened by deceased, had no 
right to come toaplace where deceased might be, or 
to walk the streets in his vicinity. June 5,1888. Peo- 
ple v. Lyons. Opinion by Peckham, J. 





HIGHWAYS—OBSTRUCTIONS—RIGHTS OF ADJOINERS 
—SPECIAL DAMAGES.— Where two co-tenants of land 
agree upon a division, and adopt an existing highway, 
which passes through the land, as the division line, a 
purchaser of one of the parts has no right to close the 
highway and construct a new road on the other part; 
and a purchaser of the latter has a special damage, and 
may have an injunction to restrain such acts, and to 
compel removal of the obstructions. June 5, 1888. 
Dewitt v. Van Schoyk. Opinion by Danforth, J. 


INSURANCE—MARINE—ACTION ON POLICY—ACTUAL 
TOTAL LOss.— Where a wrecked vessel, insured against 
** actual total loss only,”’ is allowed by the insurers to 
be sold to satisfy a claim of salvors employed by the 
insurers, who had the right under the policy to rescue 
the vessel, the insured not being a party to the con- 
tract with the wreckers, nor having notice of the sale, 
and having served a notice of abandonment which 
was not accepted, the insurers are precluded from in- 
sisting that the vessel was not a total loss within the 
meaning of the policy. The question whether, under 
the circumstances proved, there was an actual total 
loss of the Almeda within the policy has been argued 
with great ability by the respective counsel. There 
can we suppose be no doubt that there may be an 
actual total loss of a vessel within the true meaning of 
that phrase in a policy of insurance, although the ves- 
sel remains in specie; or in other words, there may be 
an actual total loss according to the law of marine in- 
surance, although the vessel is in existence as such 
when the loss is claimed. ‘‘Actual total loss” does 
not imply in all cases the actual physical destruction 
of the thing insured. The case of hostile capture or 
condemnation, or where the ship is justifiably sold by 
the master from a necessity springing from a_ peril 
within the policy are illustrations. In these cases the 
ship remains in specie, but is irretrievably lost to the 
owner, and this is considered as constituting an actual 
total loss which renders the insurer liable without 
abandonment. Benecke Ins. 336; 2 Pars. Mar. Ins. 
74, 86, and cases cited. It is insisted on the part of 
the plaintiff that the same principle applies to a case 
where the vessel has sustained damage from a peril 
within the policy, which, although not destroying its 
character or identity as a vessel, nevertheless has in- 
jured it to such an extent that the cost of repairs will 
exceed the value of the vessel when repaired. There 
is no legal distinction, it is claimed, between the total 
loss of the thing and a total loss of the value of the 
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thing, and that in the one case as well as in the other 
there is as to the insured an actual total loss within 
the fair meaning of the policy. Weare not prepared 
to assent to this construction of the contract. We 
have not been referred to any authority which sup- 
ports it. The general rule as to what constitutes the 
total loss of a shipis stated by Sewall, J., in the case 
of Murray v. Hatch, 6 Mass. 465. He says: “If the 
ship is afloat, or if it is practicable to put her afloat, 
and if she is capable of being repaired at any expense, 
it is not a total loss within the meaning and intent of 
the policy.’’ The cases in this State in respect to 
memorandum articles, where the insurer is liable only 
for an actual total loss, in the main sustain the view 
that total loss in value of memorandum articles, so 
long as they remain in specie, is not an actual total 
loss of such articles within a policy of marine insur- 
ance. Maggrath v. Church, 1 Caines, 196; Le Roy v. 
Gouverneur, 1 Johns. Cas. 226; Wadsworth vy. Insur- 
ance Co., 4 Wend. 33; De Peyster v. Insurance Co., 19 
N. Y. 273; but see Wallerstein v. Insuraiice Co., 44 id. 
204. The case of Burt v. Insurance Co., 78 id. 400, was 
acase of insurance on a ship against ‘actual total 
loss’’ only. The question of what constitutes an ac- 
tual total loss of a vessel within the law of marine in- 
surance was elaborately considered in the opinion of 
Talcott, J., delivered at General Term, and the au- 
thorities were reviewed. The judgment was affirmed 
in this court substantially upon the opinion of the 
General Term. We have referred to the question here 
for the purpose of showing that there is much doubt 
at least of the correctness of the proposition urged by 
the counsel for the plaintiff that an insurance ona ves- 
sel against ‘‘actual totalloss only ’’ covers the case of 
a total loss of value, although the ship remains in the 
form of a ship, capable of being repaired at some cost, 
and is not placed, by sale or otherwise, beyond the 
power of the insured to procure her arrival. But we 
are of opinion that the judgment in this case should 
be affirmed for the reason that the underwriters per- 
mitted the vessel to be sold upon a lien created by 
themselves, after they had taken possession of the ves- 
sel under the authority conferred by the policy, 
whereby the title was irrevocably lost to the plaintiff 
without fault on bis part. The policy provides that 
the underwriters, in case of loss or misfortune, may 
“interfere and save the vessel, and that in case the in- 
surance was against total loss only, and no claim for 
the same was sustained, then the whole of such ex- 
penditure and the amount paid or incurred by the in- 
surers should be a lien upon the vessel and recover- 
able against tbe vessel or the insured at the option of 
the insurers.”” The underwriters under the policy had 
an undoubted right to save and restore the vessel, and 
thereby render it certain that there was no total loss 
under the policy. The clause quoted entitled them, if 
acting in good faith they succeeded in rescuing the 
vessel, to reimbursement for their expenses either out 
of the vessel or from the insured. The defendants re- 
fused to accept an abandonment, as they had a right 
todo. They denied that there was an actual total 
loss, as claimed by the plaintiff, and what they did in 
the way of rescuing and saving the vessel was to de- 
monstrate the fact as claimed by them. The under- 
writers having elected to take possession of the vessel 
under the rescue clause, it is plain, we think,that they 
could neither sell the vessel voluntarily nor permit it 
to be sold under judicial process in satisfaction of a 
lien which they had created, without thereby making 
the loss to the plaintiff an ‘actual total loss,” what- 
ever may have been its original character. The sale 
under the decree in admiralty divested irrevocably 
the title of the plaintiff to the vessel. He was in no 
default. The policy authorized alien in favor of the 
insurers for their reimbursement. But they created a 





lien in favor of the wrecking company, and without 
notice to the plaintiff, or calling on him for reimburse- 
ment, permitted the vessel to be sold to satisfy it. We 
think the underwriters are and ought to be precluded 
from insisting that the vessel was lost by the sale and 
not by the sea peril. If the vessel had sunk in the 
middle of the lake when in tow of the tug on the way 
to Detroit, could the insurers have insisted that she 
was not an actual total loss within the policy, because 
she was not totally destroyed when lying at Port Glas- 
gow, before the insurers took possession? The insur- 
ers were not bound to measure the vessel, but having 
undertaken to do so, they were bound to restore her 
to the plaintiff if they succeeded in saving her. They 
have not restored her, and now cannot doit. June 5, 
1888. Carr v. Providence-Washington Ins. Co. ; Same 
v. Security Ins. Co. Opinion by Andrews, J. 


—— ASSIGNMENT OF POLICY AS COLLATERAL 
SECURITY—RIGHTS OF SUBSEQUENT CREDITORS.—(1) In 
an action by the assignee of an insurance policy 
against a subsequent attaching creditor of the assignor 
it is unnecessary to prove the policy; and such cred- 
itor cannot resist the assignee’s right to the proceeds 
of the policy where theinsurance company has recog- 
nized the assignment and its liability thereunder. (2) 
Where an insurance policy has been assigned to a 
mortgagee of the insured goods by the mortgagor, as 
required by the mortgage, as additional security, a 
subsequent attaching creditor of the mortgagor can- 
not take advantage of defects in the mortgage to de- 
feat the claim of the mortgagee to the insurance fund. 
The point taken is that it isnot acknowledged or veri- 
fied in any way, and that it was not a valid obligation 
of the Mobile, etc., Company. The proof shows that 
the mortgage was signed and sealed by certain indi- 
viduals representing themselves as the president and 
directors. It purported by its terms to be the act of 
the company, through its president and directors, un- 
der power and authority given to those officers by the 
stockholders at a meeting previously held, where a 
resolution authorizing its execution for the purpose of 
borrowing the moneys in question from plaintiff had 
been adopted. It is not necessary for us to decide, in 
respect of this instrument, further than that it repre- 
sented a promise or agreement of the corporation, 
within the scope of its legitimate purposes, through 
its officers, and must be considered as a valid contract 
though not bearing its corporate seal. It was a memo- 
randum in writing, evidencing a corporate act, and 
making the corporation liable to the plaintiff; and it 
is not for the defendants to object to irregularities or 
defects of execution. The doctrine that no corporate 
act can be binding without being in writing, or under 
the corporate seal, has long since ceased to be main- 
tained. Ang. & A. Corp., § 231; Danforth v. Turn- 
pike Co., 12 Johns. 227; Trustees v. Cagger, 6 Barb. 
576; Moss v. Averell, 10 N. Y¥. 449-454. But a suffi- 
cient answer to the appellant’s argument is that the 
plaintiff's right to the policy or to its proceeds, did not 
depend on the mortgage. Though the mortgage con- 
tained the agreement of the company to keep their 
property insured against loss by fire for the plaintiff's 
benefit, it did not affect the policy itself as an addi- 
tional collateral security available to plaintiff. The 
clause was nothing more than the promise of the com- 
pany, expressed in the instrument, to provide further 
for plaintiff's security in loaning money to them. 
June 5, 1888. Lienkauf v. Calman. Opinion by 
Gray, J. 


RENEWAL BY PAYMENT OF ANNUAL PRE- 
MIUM — FORFEITURE FOR NON-PAYMENT OF PRE- 
MIUM—NOTICE OF MATURITY—MAILING NOTICE TO IM- 
PROPER ADDRESS—TENDER OF PREMIUM—APPEAL— 
WAIVER.—(1) Payment of an annual premium consti- 





114 


THE ALBANY LAW JOURNAL. 











tutes a renewal of a policy of insurance within the 
meaning of the Laws of New York, chap. 341, enact- 
ing that no life insurance company shall declare for- 
feited any policy thereafter issued or renewed for non- 
payment of any premium, unless written notice of the 
time of payment shall have been mailed to the in- 
sured; and the bolder of a policy, issued before the 
passage of the act, who afterward pays a premium, is 
entitled to the benefit of the provision. (2) Where an 
insurance company is required by statute to give no- 
tice to the holders of policies, thereafter issued or re- 
newed, the time of payment of premiums, and assures 
the holder of a policy, issued before the passage of the 
act, that the required notices will be given, the holder 
may rely on such assurance. (3) Where an insurance 
company is required by statute to send to policy- 
holders, at their last known address, notice of the time 
of payment of premiums, and sends notice to an ad- 
dress authorized by the policy-holder, it takes the risk 
of delivery, and assumes the consequences of a failure 
to perform the duty imposed on it; and that too 
though previous notices sent to the address had been 
received by the policy-holder, and payments made in 
accordance therewith. (4) The question as to the suf- 
ficiency of a tender by a policy-holder of the annual 
premium, to prevent forfeiture, cannot be raised on 
appeal, when the answer admits the receipt by the 
company of a draft for the money, and makes no ques- 
tion as to the amount thereof, nor as to the mode in 
which tender was made. June 5, 1888. Carter v. 


Brooklyn Life Insurance Company. Opinion by Ruger, 
C. J. 


TONTINE POLICY — EQUITY — ACCOUNTING.— 
(1) The relation of a life insurance company to a 
policy-holder under the tontine plan is not that of 
trustee and cestui que trust, but is simply one of con- 
tract; and a court of equity cannot therefore direct 
an account between said parties coucerning the funds 
arising from said plan by reason of its jurisdiction 
over trusts. It cannot be said that the defendant is 
is any sense atrustee of any particular fund of the 
plaintiff, or that it acts as to him and in relation to 
any such fund in a fiduciary capacity. It has been 
held that the holder ofa policy of insurance, even in 
a mutual company, wasin no sense a partver of the 
corporation which issued the policy, and that the rela- 
tion between the policy-holder and the company was 
one of contract, measured by the terms of the policy. 
See Cohen v. Insurance Co., 50 N. Y. 610; People v. In- 
surauce Co., 78 id. 114. Upon the payment of the pre- 
miums by the various policy-holders embraced in the 
tontine class, the money immediately becomes the 
property of the company, and no title thereto re- 
mains in any of the policy-holders. Under such a 
policy as this there is no obligation on the part of the 
corporation to keep the premiums paid on such poli- 
cies separate and apart from the other funds. Nor is 
there any obligation on its part to invest such funds in 
any particular way, or at any particular time. The 
contract contemplates the fact that the funds will be 
invested; but the character of such investment is 
left absolutely to the discretion of the defendant, 
except asit may be limited by the laws of the State. 
This question of separate investment, and what use 
should be made of the money received on policies of 
this description, has been discussed in the late case of 
Bogardus v. Insurance Co., 101 N. Y. 328, in an opin- 
ion by Ruger, C. J. The policy in that case was sub- 
stantially identical with the one in question; and 
what was said by the chief justice in that case upon 
this subject may be repeated and reaffirmed here. It 
is true, that is speaking of the rights of the plaintiffin 
that case (which arose upon a failure of the plaintiff to 
keep the policy in force during the whole of the ton- 
tine period), the chief judge, while holding that the 





failure to keep the policy in force was fatal to any 
right of action which the plaintiff might otherwise 
have had, stated that “the method to be adopted by 
the defendant in managing the funds paid to it by the 
several policy-holders was necessarily, uuder the in- 
surance laws of the State, confined to its judgment, 
discretion and skill, and the plaintiff has no cause of 
complaint in reference thereto, except in the event of 
the survivorship of Abraham Bogardus for ten years, 
and the continued existence of her policy. Upon the 
happening of such event, and not until then, she would 
become entitled to an accounting as to such fund.” 
It was clearly not before the court, and the learned 
judge probably did not have in mind the particular 
rights as to an accounting, or under what circum- 
stances those rights would exist in case the plaintiff's 
policy had been continued in force, and the question 
of those rights had been the question then to be de- 
cided. The subject under discussion was as to what, 
if any, rights the plaintiff in that case had, with the 
fact existing the policy which was the foundation of 
the whole transaction had ceased to exist, and by the 
terms thereof had become forfeited before the action 
was commenced. Ithad ceased to exist because the 
plaintiff had refused or neglected to pay the premiums 
as they became due; and the plaintiff gave as a reason 
for refusing to pay them certain facts which it was 
claimed were sufficient to justify the refusal. This 
court decided against the plaintiff on that question, 
and that was the only proposition that was directly 
decided. Here the question is distinctly up as to 
what rights the piaintiff had after the expiration of 
tbe ten-year period, the policy itself being in force; 
and unless there was some relation fiduciary in its na- 
ture, the right to an accounting on that ground cannot 
be claimed. We think the payment of a premium by 
the policy-holders of this class of policies is much 
more like that of a deposit in a bank by a depositor as 
to which it is conceded that there is no such relation 
of trustee and cestui que trust. See Foley v. Hill, 2 H. 
L. Cas. 82. By the very terms of this policy, the 
amount of the fund is necessarily uncertain. What it 
may be depends, not ouly upon the number of policies 
taken out during the period, but upon the number of 
policies in the class which may lapse or become for- 
feited, and upon the amount of the proper expenses of 
the company which shall justly become chargeable to 
this fund. So that the dividend which may come to 
the plaintiff, or any other policy-holder, depends upon 
numerous contingencies; and in relation to all these 
matters the parties have agreed in specific terms, con- 
tained in the policy itself, that this surplus or fund, 
derived as already stated, ‘‘shall be apportioned 
equitably among such policies of the same class as shall 
complete their ten-year dividend period."’ Here is 
the extent of the obligation of the defendant—that it 
shall equitably apportion this sum. As has been said, 
there is no title in the plaintiff to any specific moneys. 
There is in reality no specific or separate fund, as it is 
made up simply by a system of debits and credits con- 
tained in the books of the company, which debits and 
credits are made during the running of the tontine 
period. There is no separation of the fund belonging 
to this system, and no legal necessity for such separa- 
tion from any other fund or property belonging to the 
defendant. The situation of the parties is that of 
debtor and creditor simply, the amount of such debt 
being determinable by this equitable apportionment, 
which taking the language of the policy into consid- 
eration, necessarily means that the apportionment is 
to be made by the corporation through its officers. 
The case of Marvin v. Brooks, 94 N. Y. 71, has no teu- 
dency whatever to uphold the plaintiffs claim. In 
that case the plaintiff had deposited with the defend- 
autacertain sum of money, upon the trust that de- 
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fendaot would use it in the purchase of certain prop- 
erty in which plaintiff was to have one-half, and the 
defendant the other half, interest. It was held that 
the money thus placed in the defendant’s hands con- 
tinued the property of the plaintiff, and was impressed 
with a trust in the hands of the defendant which en- 
titled the plaintiff to call him toan account 2s to the 
disposition of the money, the purchase of the prop- 
erty, its price etc., and that the burden rested upon the 
defendant of showing these facts. Wehaveno doubt of 
the correctness of that decision, and just as little that 
it is no authority for the plaintiff's contention herein. 
We do not however accede to the claim of the defend- 
ant herein toits full extent, as made in the brief sub- 
mitted, which is that the apportionment, as made by 
the defendant, is absolutely and at all events conclu- 
sive upon the policy-holders. We hold that under the 
terms of this policy the apportionment was to be 
equitably made, and in the first instance by the de- 
fendant’s officers or agents. But inasmuch as the 
agreement is that the apportionment shall be an equit- 
able one, the question of what is an equitable one, all 
the facts and circumstances being known, may be one 
over which the courts have supervision. Prima facie, 
the apportionment as made by the defendant should 
be regarded asacompliance with the terms of the 
policy; or in other words, should be regarded as an 
equitable apportionment. It should be thus regarded 
because by the terms of the policy the duty of making 
it is cast upon the corporation, and it ought to be pre- 
sumed that the defendant has performed its duty, in- 
stead of presuming that it has failed todo so. But the 
question is still left, has or has it not complied with 
its agreement to make an equitable apportionment? 
And the plaintiff, and all others similarly situated, 
have the right, upon a proper allegation of fact show- 
ing that the apportionment made by the defendant is 
not equitable, or has been based upon erroneous prin- 
ciples, to have atrial, and make proof of such allega- 
tions, and if proved, the court will declare the proper 
principles upon which the apportionment is to be 
made, so as to become an equitable apportionment. 
The various cases cited in the brief submitted, where 
the Legislature has appointed parties to apportion 
stock in a bank created by its laws, etc., and where 
the courts have held that the apportionment by the 
board thus created was final, do not, we think, con- 
clude us here. The principles are entirely different. 
But as the plaintiff herein has made no proof of any 
misappropriation or wrong-doing, we are of the opin- 
ion that upon the first question argued he has failed 
to show any right to an accounting by the defendant. 
(2) The second ground upon which an accounting was 
claimed was that the account was complicated. There 
are undoubtedly many expressions in the books stat- 
ing that where accounts are so difficult and compli- 
cated that it would be impracticable to examine them 
upon a trial at nisi prius, equity takes jurisdiction of 
an action, even on that ground alone. To this effect 
are 1 Story Eq. Jur., § 445; Wms. Eq. Jur. 91; 3 Pom. 
Eq. Jur., § 1421. In note 4of the last above cited sec- 
tion, after stating the rule as above mentioned (that 
the account should be so complicated that a court of 
law would be incompetent to examine it at nisi prius 
with the necessary accuracy), it is said: ‘“ But under 
the present practice in England, matters of account 
may now be referred to officers or referees, so that the 
rule, as above stated, can now hardly be followed.’ 
See Railway Co. v. Nixon, 1H. L. Cas. 119-121. In 
speaking of an equitable jurisdiction to grant an ac- 
counting, this court in Marvin v. Brooks, supra, stated 
(per Finch, J.) that ‘‘ the best-considered review of the 
authorities puts the equitable jurisdiction upon three 
grounds, viz.: the complicated character of the ac- 





counts, the need of a discovery, and the existence of ] 


a fiduciary or trust ‘relation. The necessity for a re- 
sort to equity for the first two reasons is now very 
slight, if it cau be said to exist at all, sincea court of 
law can send toa referee along account, too compli- 
cated for the handling of a jury, and furnishes, by an 
examination of the adverse party before trial, and the 
production and deposit of books and papers, almost as 
complete a means of discovery as could be furnished 
by a court of equity.” Judges in the English equity 
courts have been somewhat slow to maintain jurisdic- 
tion in acase where the ground thereof was solely that 
the account was complicated; and although there are 
very many cases in which the statement has been 
made that equity would sometimes take jurisdiction 
on that account, yet in most of them it is seen that 
there were added to that other grounds making it 
proper for equity to assume cognizance of the cases. 
However it may be, it has at least been stated that 
whether or not the court would take jurisdiction 
upon the sole ground of the account being complicated 
was a matter largely within the discretion of the court. 
See Railway Co. v. Martin, 2 Phil. Ch. 758; also Phil- 
lips v. Phillips, 9 Hare, 471, and Bliss v. Smith, 34 
Beav. 508. Weare notinclined to enlarge the princi- 
ple, or to hold that in all cases the mere fact of a com- 
plicated account being at issue will oblige the court to 
take jurisdiction. Considering the fact as stated by 
Finch, J., in the case above alluded to, that the plain- 
tiff has now all the facilities for examining a compli- 
cated account in an action at law that he would have 
in equity, if there are other reasons—important and 
material ones—existing against the assumption of a 
jurisdiction by a court of equity of an action of this 
nature, those reasons should have their full weight: 
and if after giving due effect to all the circumstances 
it appears that there would be a balance uf very great 
inconvenience and possible oppression to the defend- 
ant, the plaintiff should be remitted to his action at 
law to recover his damages, in which action, if the 
taking of an account becomes necessary, it may be 
easily taken. In such a case as this we think there is 
such balance of inconvenience existing in favor of the 
defendant. Upon the theory of the plaintiff, every 
one of the policy-holders of his class has a right of ac- 
tion such as this against the defendant to call it to an 
account, and to cause it to give, in the trial of the ac- 
tion, a detailed account of every transaction (proved 
by reference to or the production of its books, and by 
the oaths of its officers) which took piace, from the 
commencement to the termination of the tontine pe- 
riod, in regard to those matters material to be known 
upon the question of an equitable apportionment of 
the fund. There would be no necessity for an allega- 
tion, much less the slightest, even prima facie, proof 
of wrong-doing, or that there had been any mistake 
made by the company in the apportionment made by 
it. But the mere fact that an individual was the 
owner of one of these policies in force at the termina- 
tion of the tontine period would give him a right of 
action, and a right to demand this proof from the de- 
fendant. The mere statement of such a fact, it seems 
to us, is conclusive against the existence of any such 
right. Of course it is not to be supposed that each in- 
dividual policy-holder would avail himself of this 
right; but the fact that each one might, would place 
the company in the power of unscrupulous parties to 
take advantage of it for the purpose of endeavoring to 
levy contributions from it, which it might pay in order 
to secure freedom to itself from troublesome, expen- 
sive, unnecessary and wholly disingenious investiga- 
tions (and made in numerous suits) into the affairs of 
the company, and its accounts, running through many 
years. That this should be permitted without an alle- 
gation, even on information and belief, that any fraud, 
mistake or impropriety in the accounts, or in the 
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manner of their statement, or in the result attained, 
had been made by the officers or agents of the com- 
pany, would seem to be intolerable. Our attention 
has been called to a decision by the Massachusetts 
court of Pierce v. Society, 12 N. E. Rep. 858. That 
case was decided under the peculiar wording of a stat- 
ute of Massachusetts in regard to complicated ac- 
counts, and we do not think it should be followed by 
the courts of this State. June5, 1888. Ulman v. New 
York Life Ins. Co. Opinion by Peckham, J. 


PARTNERSHIP—FOR DEALING IN STOCK—DISSOLU- 
TION—RIGHT OF PARTNER TO PURCHASE PARTNERSHIP 
STOCK—APPEAL—REVIEW—SPECIAL FINDINGS OF FACT 
—CONTRACT—INTERPRETATION — PROPOSAL AND AC- 
CEPTANCE.—(1) Certain persons formed a copartner- 
ship for ‘‘ the purchase and sale and general dealing in 
common and preferred stocks of the W. W. Ry. Co.,” 
the business to be exclusively managed by P., one of 
the partners; said partnership ‘“‘ to continue until dis- 
sulved by the written agreement of persons represent- 
ing a majority of the partnership stock.”” Having 
gained control of said company, they conveyed one- 
half their interest therein to trustees for the N. W. 
Ry. Co., withan obligation that vendees should re- 
ceive oue-half of all profits thereafter derived from the 
common enterprise. The copartnership then divided 
the remaining shares of stock, and the purchase- 
money received, according to their pro rata interest 
in the speculation, and held it as their individual 
property. Afterward P. purchased the interest con- 
veyed to said trustees. Held, that by such division of 
assets the copartnership was dissolved, and the mem- 
bers of the firm acquired no interest in the subsequent 
purchase by P. of the interest held by the trustees for 
the N. W. Ry. Co. (2) Where special findings of fact 
on the material questions in the case are requested 
and refused, and exceptions are duly taken to such 
refusal, and the requests are based on uncontradicted 
evidence, or legitimate and necessary deductions from 
the facts proved or found, the refusal to make such 
findings is error in law, and reviewable. (3) It iserror 
for a court making findings of fact to determine the 
meaning ofa contract of sale by excluding the lan- 
guage of the offer from consideration, and examining 
only the resolutions accepting said offer of sale. June 
5, 1888. Kennedy v. Porter. Opinion by Ruger, C. J. 
Danforth, J., dissenting. 


RELIGIOUS SOCIETIES—INCORPORATION—ORGANIZA- 
TION—RECITALS IN CERTIFICATE—CUNSTITUTION OF 
MEETING — NAME OF SOCIETY—DEED — VALIDITY — 
MORTGAGE—MERGER—RELEASE OF PRIOR TO SUBSE- 
QUENT MORTGAGE—PRESUMPTION FROM LAPSE OF 
TIME.—(1) A meeting at which the organization of a 
religious society is perfected is not illegally organized 
where it appears from the certificate of incorporation 
that the meeting was composed of the male members 
of a congregation, though the female members were 
entitled to participate in the meeting, it not appearing 
that the female members were excluded. (2) A cer- 
tificate of incorporation of a religious society, reciting 
that there being no minister, elder or deacon present, 
two persons were appointed chairman and assistant 
chairman, is a sufficient compliance with the New 
York act, chap. 60, Laws of 1813, relating to the form- 
ation of religious associations, and enacting that if no 
elders are present at the election of trustees, two mem- 
bers of the congregation shall preside at the meeting. 
(3) A certificate of incorporation of a religious society 
reciting that the society is to be known as the ‘‘ Man- 
hattanville Presbyterian Society,’’ complies with the 
New York act, chap. 60, Laws of 1813, relating to the 
formation of religious associations, and requiring the 
certificate to mention and describe the name by which 
the trustees shall becalled. (4) A deed from a relig- 





ious society, made for an adequate consideration, and 
in pursuance of an order of a court having jurisdic- 
tion, is duly authorized, and sufficient to pass a good 
title. (5) Where grantees of the fee are the holders of 
a mortgage on the land, and have no interest in pre- 
serving the lien of the mortgage, and there is no in- 
tention to keep it on foot, the mortgage is merged in 
the superior legal title. (6) In New York a mortgagee 
has sufficient title to uphold a release made to him of 
a prior mortgage. (7) A release, though inoperative 
as such, may together with a great lapse of time, be 
evidence that amortgage is no longer a subsisting in- 
cumbrance. June 5, 1888. Lynch v. Pfeiffer; Pfeiffer 
v. Lynch. Opinion by Earl, J. 


STATUTE OF FRAUDS—ASSIGNMENT BY WIDOW OF 
INTEREST IN WILL—PAROL INDEMNITY FOR COSTS— 
JUDGMENT—RES ADJUDICATA—PARTIES.— (1) Where 
the testator’s widow, after having offered the will for 
probate, assigns to plaintiff ‘all her right, title and 
interest, and all her claims of every name and nature 
against her husband’s estate, by way of legacies, 
dower, etc., or otherwise,’’ and contracts orally to pay 
and free the estate from all costs and charges of her 
attorney, and afterward a decree of such costs was 
had, which plaintiff was compelled to pay, he may re- 
cover against her for a breach of the contract, though 
not in writing, the same being a promise to pay her 
own debt, and not that of another, within the meaning 
of the statute of frauds. (2) Where a devisee and pro- 
ponent of the will assigned all her interest in the 
testator’s estate to plaintiff, agreeing to idemnify him 
against costs and charges of ber attorney, and plaintiff 
afterward appeared and objected to her further prose- 
cuting the probate of the will, but which, over his ob- 
jection, was proceeded with, and plaintiff thereby 
compelled to pay her attorney’s costs taxed therein, 
he was not a party to the proceeding so as to bar an 
action against her for breach of contract. June 5, 
1888. Dodge v. Zimmer. Opinion by Finch, J. 


TRUSTS—CONSTRUCTIVE—CONFIDENTIAIL RELATIONS 
—SALE ON EXECUTION—REDEMPTION—PURCHASE OF 
JUDGMENT—TENANTS IN COMMON—PURCHASE OF MORT- 
GAGE.—(1) The heirs of an intestate estate had agreed 
upon a settlement of differences as to its division. The 
father-in-law of E., one of the heirs, who was in debt, 
had agreed to redeem and pay any judgments against 
E. A brother of E., also an heir, obtained from him a 
confession of judgment for a debt due him of $100, un- 
der an agreement to use it only as a lien, and not to 
enforce it before May 1. The father-in-law of E. had 
bought his interest in the estate at an execution sale, 
agreeing that E. could redeem from the sale at any 
time. E.’s brother entered judgment by confession 
April 3, and redeemed E.’s interest in the estate, pay- 
ing the sheriff the amount paid by E.’s father-in-law, 
and April4 obtained a sheriff's deed. E., relying on 
the settlement between the heirs and his brother’s 
agreement, took no steps to enforce it against his 
brother’s judgment. Held, that the contract between 
E. and his brother was valid, and the brother did not 
obtain all of E.’s interest, but held as trustee ex male- 
ficio, subject to the payment by E. of the $100 judg- 
ment, with interest thereon, and the amount paid by 
his brother in redeeming from the original judgment. 
(2) Where one of the heirs of an estate, who had been 
managing it, agrees with his brother, another heir, to 
protect his interests, but after an agreement between 
the heirs for a full settlement of all differences be- 
tween them as to its division, buys « judgment of 
$6,000 against his brother for $3,000, he is not entitled 
as against his brother to the full amount of the judg- 
ment, but only to what he paid, with interest. (3) 
Where one of certain beirs buys for $10,000 an out- 
standing mortgage of $17,000 against the estate, when 





a -. ms Oh Ul hh OR Oe Be Om le 


‘eae 


= 


THE ALBANY LAW JOURNAL. 117 











there was no pressing necessity to take care of it, he 
being at the time managing the estate at a salary, and 
knowing that his brother, one of the heirs, had no 
means except such as he might realize from the estate, 
he can collect from his brother only the amount act- 
ually paid, even though the latter knew of the pur- 
chase, no demand being made on him then for contri- 
bution. Van Horne v. Fonda, 5 Johns. Ch. 388; 3 
Pom. Eq. Jur., § 1221; Rothwell v. Dewees, 2 Black, 
613. June 5, 1888. Peck v. Peck. Opinion by Peck- 
ham, J. 


UsurRY — BURDEN OF PROOF— AGENT — GUARANTY 
— ASSIGNMENT.—(1) To defeat a suit on a promissory 
note on the ground of usury, it is not enough to show 
that the plaintiff's agent took and exacted usurious in- 
terest, but it must be shown that he took and exacted 
such interest with the knowledge and assent of plain- 
tiff at the time; nor is it enough to show that plaintiff 
suspected her agent was to receive some compensation 
from defendant for his trouble in effecting the loan. 
(2) A guaranty given to N. to secure the payment of 
a mortgage that had been assigned to him, may, in the 
absence of any express stipulations to the contrary, 
be assigned by him with the mortgage. (3) Although 
the mortgage was a mere security for a principal debt 
represented by a note, a written guaranty for the pay- 
ment of the mortgage is operative when, by its lan- 
guage, it is plain that it was intended as an effectual 
guaranty for the payment of the debt secured by the 
mortgage. (4) In an assignment of a bond and mort- 
gage, the omission to assign therewith the guaranty is 
remedied by a second assignment of the same bond 
and mortgage with the guaranty, which vests in the 
assignee, as was originally intended, all the securities 
incident to the bond. June 5, 1888. Stillman v. 

Yorthrup. Opinion by Earl, J. 
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ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


AGENCY—RATIFICATION—BY SILENCE.—In an action 
by plaintiffs for goods sold and delivered, the defend- 
ant pleaded payment of the account by goods sold 
plaintiffs’ agent, which the agent agreed should go in 
discharge of plaintiffs’ debt. Held, that the burden 
of proof was upon defendant to show that the agent 
had authority to make such an agreement, or that 
plaintiffs, by their conduct, had ratified it; and that it 
was not sufficient proof of such ratification to show that 
plaintiffs could by an examination of their books, have 
discovered that their agent was crediting said defend- 
ant with the goods sold him by said defendant, when 
it appeared that the agent had control of said books; 
and that plaintiffs were engaged in attending to other 
parts of the business; and that while plaintiffs knew at 
the time of the sales of their agent to aid defendant, 
they had no reason to suspect that the agent was deal- 
ing with defendant in any other than the ordinary 
way; and that defendant never inquired of either the 
agent or plaintiffs as to whether the agent had author- 
ity to make such agreement. The law is well settled 
that a person who deals with an agent is bound to in. 
quire into his authority, and ignorance of the agent’s 
authority is no excuse. The authority of an agent to 
collect money for his principal does not authorize him 
to receive any thing but money in payment from the 
debtor. The principal may be careless in reposing con- 
fidence in his agent, yet this does not make him liable 
to a third party, who in dealing with such agent fails 
to exercise the diligence usual with good business men 
under the circumstances. If there is any thing likely 
to put a reasonable business man upon his guard as to 
the authority of the agent, it is the duty of the third 





party to inquire how far the agent’s acts are in pursu- 
ance of the principal’s limitation. As illustrated by 
Mr. Wharton in his work on Agency, § 137, wherein he 
says: “I may becareless in exhibiting confidence in 
my agent, yet this does not make me liable to a third 
party, who in dealing with such agent fails to apply 
the diligence usual with good business men under the 
circumstances. The case becomes in such a view one 
of what is called ‘contributory negligence;’ in other 
words, the causal connection between my negligence 
in giving color to the employment of A., and B.’s loss 
by dealing with A., is broken by B.’s own negligence 
in trusting A. without due inquiry.’’ The duty of the 
defendant to make inquiry in this case, notwithstand- 
ing the apparent general management of plaintiff's 
business by Clark, is conclusively established by an- 
other well-recognized principle of law, and that is that 
a party dealing with an agent who has general author- 
ity to sell goods or collect debts, is bound to know 
that the agent has no authority by virtue of his agency 
to apply or offset his own private debt to such third 
party in payment of the debt to the principal. Whit- 
ney v. Bank, 7 Wis. 520; Butts v. Newton, 29 id. 682; 
Stewart v. Woodward, 5 Ves. 78; Rodick v. Coburn, 
68 Me. 170; McCormick v. Keith, 8 Neb. 143; Sykes v. 
Giles, 5 Mees. & W. 645; Hart v. Hudson, 6 Duer, 294; 
Scott v. Irving, 1 Barn. & Adol. 605; Catterall v. Hin- 
dle, L. R., 1 C. P. 187; Greenwood v. Burns, 52 Mo. 52. 
No overweening confidence of the principal in the 
agent can excuse the duty of the third party to ascer- 
tain whether the agent has authority from his princi- 
pal to pay the agent’s debts in that way. It is pre- 
sumptively a violation of the agent’s authority, and a 
fraud upon his principal, and the party collecting his 
debt from the agent in that way participates in the 
fraud, and cannot shield himself behind any presumed 
or implied authority of the agent, because none exists 
in such case. Mich. Sup. Ct., March 2, 1888. Hurley 
v. Watson. Opinion by Champlin, J. Morse, J., dis- 
senting. 


ATTACHMENT — SALE OF PERISHABLE PROPERTY — 
TITLE VESTED.—A sale of perishable goods seized un- 
der an attachment by order of a competent court, and 
according to the statute providing for the sale of such 
goods, vests an absolute and indefeasible title in the 
purchaser, which cannot be defeated by an action for 
their recovery brought by the real owner, from whom 
they were improperly taken. It would seem from the 
authorities that all sales of perishable property, which 
have come into the custody of the law, depend in some 
instances for their validity upon an express statutory 
authority, and in others on an inherent power of the 
courts, into whose custody the thing seized has come, 
to sell the same, and thus preserve something to be 
liable in the stead of that which is sold. And the 
whole power doubtless has its origin in the general au- 
thority of the State as an attribute of its sovereignty. 
The Tilton, 5 Mason, 465; Grant v. McLachlin, 4 Johns. 
34. In the case just cited, a wreck had been sold in 
Spain by a commissioner in accordance with the 
usages of that country, and Thompson, J., said: “I 
see no reason why a good title did not pass by the sale. 
This is not a case of prize or title founded by capture. 
Such cases are governed by different rules, and must 
be tested by the law of nations. The sale in this case 
was a proceeding under a municipal regulation, and 
every government prescribes its own rules relative to 
wrecks and property left derelict. By the English law 
vessels cast on shore and abandoned, and not re- 
claimed within a year, are to be sold by a public offi- 
cer, and the proceeds placed in the hands of the gov- 
ernment. We have a similar statute in this State, and 
I believe it was never doubted that the purchaser 
would obtain a valid title, which would be every- 
where respected.” Andif the power in question is 
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not founded on the attribute of the sovereiguty of the 
State it is difficult to see, in some instances, on what 
foundation the power rests, as for example, where a 
collector, without warrant, order or other authority, 
sells a stray and pays into the county treasury the pro- 
ceeds of such sule. Rev. Stat., § 356. In a case of 
foreign attachment, which arose in Pennsylvania, 
Lowrie, J., said: ‘‘ But there is another view of this 
foreign attachment proceeding that is quite as direct 
and conclusive. By the execution of the writ the 
State takes specific chattels into its possession for cer- 
tain purposes. In our practice this purpose cannot be 
reached in less than about nine months, and it is very 
apparent that this delay may be ruinous to many arti- 
cles. The interest of all concerned in them is that 
they should be sold, and the State exercises her best 
discretion when she directs this to be done. This is 
the means adopted to protect the interests of ali who 
have any title to the property or claim upon it, and 
their rights are transferred to the proceeds. Here 
again, if the sale should be of many articles, as it most 
frequently is, and if it should be made subject to all 
claims except the one intended to be satisfied by the 
suit, it is very apparent that those claims would be 
most effectually destroyed by a proceeding that is pre- 
tending to protect them. In such case the government 
acts for the benefit of all, and its sales confers an ab- 
solute title. The counsel has referred to authorities 
enough to sustain so plain a principle. Foster v. Cock- 
burn, Parker, 70; Eyston v. Studd, Plow. 465; More’s 
case, 1 Freem, 173; Thomas v. Foster, 2 Keb. 381; 
Gregory’s case, 3 Coke, 295; Barker v. Barker, 1 Vent. 
513; 2Co. Inst. 168; Grant v. McLachlin, 4 Johns. 
34; The Tilton, 5 Mason, 465. We may add that the 
power with which the law invests the master to hy- 
pothecate or sell all interests in both ship and cargo, 
in a case of necessity, is another expression of the 
same principle. Ireland v. Thompson, 4 C. B. 149; 
Hunter v. Parker, 7 Mees. & W. 322; Duncan v. Ben- 
son, 1 Exch. 5387; Richardson v. Nourse, 3 Barn. & 
Ald. 237. The effect of such a sale on the mariners’ 
liens is very clear. They were discharged from the 
ship and attached to the proceeds, and those they 
could not possibly reach without sume application to 
the court that had the custody of them.’’ Taylor v. 
Carryl, 24 Penn. St. 259. The judgment in this case 
was afterward affirmed in the Supreme Court of the 
United States, where it was ruled that the process of 
foreign attachment in Pennsylvania is identical with 
that which issues out of the District Court of the Uni- 
ted States, sitting in admiralty. Taylor v. Carryl, 20 
How. 583. In Megee v. Beirne, 39 Penn. St. 50, where 
cattle belonging to one person had been seized under 
attachment as the property of one person, sold on 
mesne process as perishable property, and the real 
owner brought trespass against the sheriff, it was held 
that he could maintain tbe action; that the proceed- 
ing by attachment was not a proceeding in rem, and 
did not bind the plaintiff; but that the proceeding 
which resulted in the sale of the property pendente lite 
was a proceeding in rem which conferred a valid title 
on the purchaser, though the sheriff could not shelter 
himself behind the valid title thus acquired. And the 
distinction is there clearly drawn between the effect 
of a sale of the latter description, where the property 
itself is merely changed in form, and one where, after 
judgment rendered, a fi. fa. issues to sell the defend- 
ant’s interest in such property. A similar distinction 
is taken in Griffith v. Fowler, 18 Vt. 390, between a 
sale under execution and a sale of goods lost or estrays 
under statutory provisions, the latter method of pro- 
cedure being held a proceeding in rem, and the trans- 
ferring the absolute title. The authorities on this sub- 
ject are very fully collected in 2 Smith Lead. Cas. (8th 
ed.) part 2, p. 973, et seg. It is there said: “It should 








however be remembered that where a court of com- 
petent jurisdiction assumes the control or custody of 
a particular thing, the act verges on the nature of pro- 
ceeding in rem, and should be so interpreted if requi- 
site for the protection either of the property itself, or 
of the parties to the proceeding. Thus an order for 
the sale of goods which have been seized under an at- 
tachment as perishable will pass a good title to the 
purchaser, notwithstanding any defect that may exist 
in that of the garnishee or defendant * * * And 
it is well settled in general that a sale dictated by 
necessity will confer a good title on the purchaser, 
although the vendor has none, because the true owner 
is of all men the most interested in having the prop- 
erty turned into money if it cannot be preserved.” In 
quite a recent text-book, when treating of the sale of 
perishable goods, the author says: **The application 
must be followed by proof of the allegations showing 
the perishable nature of the property and the necessity 
of its immediate conversion into money. The order 
contemplates nothing more than such conversion. It 
is no judgment affecting the claim of the plaintiff, nor 
the issue made by the defendant if he has already ap- 
peared and pleaded, nor any issue that he may after- 
ward make, should his appearance be later than the 
sale. Neither the order nor the sale affects the lien of 
the plaintiff, except that they transfer it from the 
thing thus sold to the cash substitute. * * * The 
lien rests on the price after such sale so that the pur- 
chaser gets the object free from the attachment in- 
cumbrance, and all intervenors and junior attachors 
must look to the proceeds.’”” Wade Attachm. & 
Garn. 295, 296. See also id. 317, 318, to the like effect. 
Another author, touching the same subject, says: 
“The property being in custodia legis, to abide the 
event of the suit, without change of ownership, the 
application for the order of sale is a duty owing to the 
defendant, and the order is made to protect the prop- 
erty from diminution or deterioration. Although the 
purchaser takes a perfect title to the perishable arti- 
cle, the title of the defendant immediately attaches 
to the money realized at the sale, still however subject 
to the lien. Thus the title to the pfoperty remains 
unchanged until the judgment is duly executed.” 1 
Wade Attachm., § 27. And see id., §§ 45, 136, 2380. 
This transmutation of perishable property into imper- 
ishable money, in consequence of an order of sale, has 
been recognized by this court on two occasions. Oecet- 
ers v. Aehle, 31 Mo. 380; Snead v. Wegman, 27 Mo. 
176. Asthe result of these authorities, and indeed 
upon the bare reason of the thing, I am abundantly 
satisfied that the question propounded as to the valid. 
ity of the defendant’s title must be answered in the 
affirmative. To hold otherwise would be to deny the 
intended and legitimate effect of such sales, and ren- 
der them, instead of a benefit, a truly conservative 
measure, something of the very opposite nature; a 
mere futile formula, conferring no benefit, and pre- 
venting no sacrifice ex gr. Take the case of a car-load 
of bananas levied upon by virtue of a writ of attach- 
ment. The order of sale is imperatively demanded, 
but if no valid title can be obtained, [who would buy 
except at such a ruinous sacrifice as to defeat the very 
object of the attachment? Moreover the same theory 
which would hold such sales invalid, to pass an abso- 
lute title would destroy in like manner the validity of 
other statutory sales made in cases already instanced. 
The right to change the form of the attached property 
intoa different form, and to subject it in its changed 
fourm to the lien of the attachment, must bear with it 
as necessary coincident the right to give validity to 
the title arising from the sale, which brings about such 
an exchange of property. In view of what has been 
said it is unnecessary to notice objections or authori- 
ties to the effect that A.’s property cannot be sold un- 
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der fi. fa. for B.’s debt, etc., since there is no such issue 
in this case. The correct way to statethe matter here 
at issue is this: That where A.’s property, of a perish- 
able nature, is unfortunately attached as the property 
of B., the court, acting asa prudent and careful cus- 
todian of that property, will take such order in the 
premises as will, so far as possible, prevent A.’s inter- 
ests from being sacrificed. Mo. Sup. Ct., Feb. 20, 1888. 
Young v. Keller. Opinion by Sherwood, C. J. 


CoNTRACT — CITY AND STREET RAILROAD — DUTY 
TO REPAIR STREET.—Under a city ordinance provid- 
ing that a street railway company shall at all times 
keep its road-bed in good repair, and upon a level 
with the street, and pay all expenses of filling, grad- 
ing, lowering, paving, or otherwise changing, improv- 
ing or maintaining the street between its tracks, and 
failing so to do, the city shall have the same done and 
recover of defendant the cost of the work, the city 
cannot recover for filling, grading and paving the part 
of a street between defendant’s railway tracks, upon 
which the railway was not built at the time such im- 
provements were made, merely because defendant 
afterward established its tracks on said street. The 
language that ‘‘the grantees named and their success- 
ors shall at all times keep the road-bed of said railway 
in good repair and upon a level with the street,” 
necessarily implies that there shall be a road-bed, 
which may be repaired, and which may be kept upon 
a level with the street, before the duty to do these 
things can arise. Until the duty became fixed, in the 
nature of things there could be no obligation. To re- 
pair means ‘*‘ to restore to a sound or good state, after 
decay, injury, dilapidation or partial destruction.” 
Webst. Dict. “In good repair’’ means in such state 
of restoration. ‘* When a street is raised or lowered 
the company or grantees shall raise or lower their 
track and road-bed to conform thereto.’’ This further 
illustrates that the duty of the company has relation 
only to a track or road-bed existing at the time the 
city may deem it necessary to raise or lower the 
street—to an existing track or road-bed on the street 
to be raised or lowered—and not to a place where, un- 
der the ordinance, these at some future time might be 
placed. ‘‘ Shall at all times pay all expenses of filling, 
grading, lowering, paving or otherwise changing, im- 
proving and maintaining the street between their 
tracks.” There can be no street between the tracks, 
if on the street no tracks have been laid. They “ shall 
also construct and keep in good repair all cross-cul- 
verts wherever the same may be required by the city 
council, under their rail track.”’ This clearly would 
not impose on the company the duty to construct and 
keep in good repair cross-culverts on any part of the 
streets which the company were given the right to use 
prior to the time a track was laid. The words “shall 
at all times keep” necessarily have relation to the 
thing to be kept, and “‘all times” in this connection 
cannot be given effect until the thing to which they 
relate has an existence. The same is true of the words 
“shall at all times pay.’’ The language of this section 
of the ordinance shows that every duty imposed on 
the company dates from and is based on the fact that 
it is occupying, for the purpose permitted by the ordi- 
nance, some street named in it; and until a street is 
so used, and there is a failure on the part of the com- 
pany thereafter to comply with the ordinance, the city 
has no right to improve a street and collect a part of 
the cost from the company, simply because it may, 
after the street is improved, place a track upon it. 
In Columbus v. Railroad Co., 36 Alb. L. J. 136, a con- 
tract similar to that before us was considered, but in 
that case the railway was constructed in the street 
prior to the time the city required the street to be im- 
proved; and the railway company having failed to im- 
prove that part of the street between the rails of its 





track after being notified to do so, the city made the 
necessary improvement, and was held entitled to re- 
cover its cost. Tex. Sup. Ct., Feb. 10, 1888. Gulf City 
St. Ry. & R. E. Co. v. City of Galveston. Opinion by 
Stayton, J. 


CRIMINAL LAW — INTOXICATING LIQUORS—ILLEGAL 
SALE— AGENCY.—When a druggist has spirituous 
liquors in his store, and a sale thereof is made in vio- 
lation of the statute by his clerk, he may be fined 
therefor, notwithstanding the sale may have been 
without his knowledge and contrary to his instruc- 
vions to his clerk. It is claimed however by the de- 
fendant that as the sale here is shown to have been 
made, not by him but by his clerk, without his 
knowledge and contrary to his directions, he was 
wholly innocent of any wrong intent or purpose to 
violate the law, and therefore innocent of any offense. 
In support of this claim he cites and relies upon 
Anderson v. State, 22 Ohio St. 305; 1 Bish. Crim. Law, 
§ 219; 3 Law. Crim. Def. 200, 217, 268-279, and cases 
there cited. These authorities seem to sustain the 
position of the defendant; but on the other hand, the 
authorities are numerous to the effect that when stat- 
utes prohibit or command an act to be done without 
qualification, in such cases ignorance or mistake of 
fact will not excuse their violation. This is peculiarly 
the case in regard to statutes respecting revenue and 
police matters, for the mere violation of which, irre- 
spective of the motives or knowledge of the party, cer- 
tain penalties are enacted; forthelaw in these cases 
seems to bind the party to know the facts and to obey 
the law at his peril. Many of the cases sustaining this 
view will be found annotated in a note to Farrell v. 
State, 30 Am. Rep. 617, and the result there deduced 
from the cases is stated thus: ‘‘ First, when to an 
offense knowledge of certain facts is essential, then 
ignorance of these facts is a defense; second, when a 
statute makes an act indictable, irrespective of guilty 
knowledge, then ignorance of fact is no defense.” 
Com. v. Emmons, 98 Mass. 6; Halsted v. State, 41 N. 
J. Law, 552; State v. Hartfiel, 24 Wis. 60. I deem it 
unnecessary to express any opinion as to the weight 
of authority on this subject in other States, because I 
consider the law of the case at bar plain under our 
statutes and the former rulings of this court. In addi- 
tion to the provision above quoted we have as a part 
of the same statute the following provisions: ‘‘A sale 
of any such liquors or drink by one person for another 
shall in any prosecution for such sale be taken and 
deemed as a sale by both, and both may be indicted 
and fined therefor, either jointly or separately.’’ Sec- 
tion 13, chap. 107, Acts 1877. And section 44 of same 
act declares ‘‘ the provisions of this chapter shall in 
all cases be construed as remedial and not penal.” 
Same as section 49, chap. 32, Code 1887. In an indict- 
ment for selling intoxicating liquor to a minor under 
a statute which declared “it shall be unlawful for any 
person by agent or otherwise to sell intoxicating 
liquors to minors, unless upon the written order of 
their parents,’’ this court decided that it was not 
necessary to prove that the person who sold liquor to 
a minor knew at the time of the sale that the pur. 
chaser wasa minor. State v. Cain, 9 W. Va. 559. In 
that case the court expressly holds that the statute 
must be construed as remedial. And in respect to 
motive or intent it says: “As to whether the seller 
intended to violate the law or not at the time of sell- 
ing to the minor is, under the authorities cited, im- 
material, except in mitigation of the punishment.’’ 
Id. 576. Andin reference to offenses of a different 
character and the decisions of other States, Haymond, 
J., in delivering the opinion of the court, on page 578, 
says: ‘It is true that with us in felonies and most 
cases of misdemeanor under the common law, intent 
is regarded as being one of the chief elements neces- 
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sary to constitute the crime or offense, but under this 
statute the commission of the act prohibited consti- 
tutes the offense. Thisis manifest I think from the 
legislation to which I have referred. I am aware that 
the highest courts of several of the States have dif- 
fered in the construction of similar legislation. Some 
of them have taken the view I have presented and 
others a different view. But I apprehend, if the courts 
of the States adopting a different view from that I 
have taken had considered their legislation such as re- 
quired them to construe the legislation as remedial 
and not penal, they would have arrived at the same 
conclusion I have felt myself bound to adopt in this 
case.”’ It must be assumed that the sale was made, in 
the language of the statute, ‘“‘by one person for 
another;” that is, it was made by the clerk for the 
defendant; and consequently, by the positive com- 
mand of the statute, both the clerk and the defendant 
are guilty of the offense, and they may be indicted and 
punished either jointly or separately. It is wholly im- 
material under the positive prohibition aud policy of 
the statute, what the instructions were from the de- 
fendant to his clerk, or that the sale was in violation 
of his instructions. Neither the motives nor the in- 
tent of the defendant, nor his purpose to obey the law, 
can relieve him when it is shown that a sale in viola- 
tion of the statute was actually and purposely made 
either by himself or by another for him. The clerk 
knew he was selling the liquor, and the proof shows 
that he was selling it as the agent and for the defend- 
ant. If the purpose had been to sell a wholly differ- 
ent thing from that which was in fact sold, an article 
the sale of which was not prohibited, then the motive 
and intent might be material. For instance, if the 
clerk or even the defendant himself had intended and 
actually believed at the time that he was selling coal- 
oil, and with that intent and under that belief had by 
mistake delivered to the purchaser spirituous liquor, 
then such honest mistake of fact would no doubt ex- 
cuse the sale and relieve him from the penalty of the 
statute. But if he knew at the time that he was sell- 
ing liquor, his ignorance of the fact that the sale in 
the particular case was a violation of the statute, and 
the most positive evidence that he did not intend to 
violate the law would not excuse the sale or relieve 
him from the prescribed penalty. And a sale by his 
agent under such circumstances will be held to be a 
sale by the defendant, although the fact be that the 
sale was without the knowledge and contrary to the 
instructions of the defendant. The authorities on this 
subject are numerous, among which are the follow- 
ing: 1 Whart. Crim. Law, § 247; Com. v. Kelley, 140 
Mass. 441; Dudley v. Sautbine, 49 Iowa, 650; People v. 
Blake, 52 Mich. 566; Faircloth v. State, 73 Ga. 426; 
Riley v. State, 43 Miss. 397; Rex v. Gutch, 1 Moody & 
M. 437; Noecker v. People, 91 Ill. 494. W. Va. Sup. 
Ct. App., Feb. 25, 1888. State v. Denoon. Opinion by 
Snyder, J. 

FRAUD—BY PERSON IN CONFIDENTIAL RELATION— 
PURCHASE FROM DEVISEES.—Defendant obtained from 
the devisees a conveyance of all the lands of the estate 
by stating to them that he held a claim against the 
estate which must be paid; that the attorney for the 
other crediturs would commence suit to enforce those 
claims forthwith; that expensive litigation would en- 
tirely consume the estate. To corroborate his state- 
ment he showed a letter from the attorney, which he 
explained as meaning that these claims, amounting to 
$8,000, must be paid to avoid suit. Defendant paid 
$500 for the devisees’ interest, and agreed to assume 
all the debts against the estate. Defendant had been 
employed as the family physician for many years; was 
a neighbor, and had acted as agent of the testator 
when absent from the State, attending to all his busi- 
ness; and was known to be an exacting creditor, well 
informed in business. Held, that while the devisees 





were chargeable with full knowledge of the value of 
the property, and on this point could not rely on the 
friendly relations between the parties, his statements 
of fact as to the amount of property subject to the 
pay ment of debts, and the amount of all claims against 
the estate, being false, the conveyance should be set 
aside. Iowa Sup. Ct., March 7, 1888. King v. Ord- 
way. Opinion by Robinson, J. 

GIFT TO SON—IMPROVEMENTS.— Where a father 
in an insolvent condition made an oral gift of land to 
his son, and he took possession and made valuable im- 
provements thereon, he stands before acourt of equity 
in the attitude of a purchaser, and may compel a con. 
veyance of such land, and has a good title as against 
the creditors of the father. It is well settled that 
where a party has been in possession of a tract of land, 
and on the faith of an oral gift of the same to him, has 
made valuable and lasting improvements thereon, this 
isa sufficieut basis upon which the donee may compel 
# conveyance to him of such land. When he does 
this it constitutes a valuable consideration, and he 
stands before a court of equity in the attitude of 
a purchaser, and with equal rights aud remedies, 
the donee’s status in such case falling within the do- 
main of the doctrine of part performance. Wat. Spec. 
Perf., § 187; Hardesty v. Richardson, 44 Md. 617, and 
cases cited; Freeman v. Freeman, 43 N. Y. 34; Kurtz 
v. Hibner, 55 Ill. 514; Neale v. Neales,9 Wall. 1. The 
same doctrine was recognized in Rumbolds v. Parr, 51 
Mo. 592, and in the earlier case of Halsa v. Halsa, 8 id. 
308. In this case it isan obvious and conceded fact 
that the father, at the time he made the oral gift of 
land to his son, the defendant, was in a perfectly solv- 
ent condition. And in 1871, when the letter aforesaid 
was written, the evidence shows that he was also solv- 
ent, and so the court below found. I think however 
that the equity of the defendant may well be planted 
exclusively on the oral gift of 1869, followed as it has 
been by the son making such valuable and lasting im- 
provements as the evidence shows he hae made upon 
the premises in controversy, aud evidently upon the 
faith of the consummation of the oral gift. In one of 
the cases cited above it was ruled that in order to ob- 
tain the relief sought it was necessary to allege or to 
prove that improvements of a valuable and lasting 
character were made on the land upon an agreement 
or understanding that the land was to be thus im- 
proved as acondition of receiving a conveyance there- 
for; and it was sufficient that such improvements 
were made by the son, with the knowledge of the 
father, and were induced by the promise to convey 
the land. Hardesty v. Richardson, supra. Owing to 
the father’s not being in embarrassed circumstances 
when he made the gift of the farm to his son in 1869, 
and to his being in a solvent condition in 1871, when 
he wrote the letter in question, it is wholly unneces- 
sary to go into any discussion of his financial condition 
when he made the deed in 1877, now sought to be can- 
celled. The equities of the son at that time rested 
upon too firma basis to be overturned by the subse- 
quent and sudden financial reverses of the father. All 
that the father retained at the time he made the deed 
was the bare legal shell, worthless to creditors, and 
only beneficial to him who in equity was entitled to 
demand that that be done which the father of his own 
head did voluntarily. A view similar to the one here 
taken was held by this court is Payne v. Twyman, 68 
Mo. 339, in which it was ruled that where a hushand 
had entered land in his own name with money belong- 
ing to the separate estate of his wife, and subsequently 
when in embarassed circumstances, conveyed the 
land to a trustee for her benefit, this furnished no 
geound for complaint on the part of his creditors, 
since he had only done what equity would have com- 
pelled him to do. Mo. Sup. Ct., March 5, 1888. Dozier 
v. Matson. Opinion by Sherwood, J. 
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CURRENT TOPICS. 

(¢ \, EWSPAPER Libel, a Handbook for the Press, 

by Samuel Merrill, of the Boston Daily 
Globe, a member of the bar of Massachusetts and of 
New York,” is a very exhaustive, very intelligent 
and very fair production, from the press of Ticknor 
& Co, The subject is of special interest to us because 
we once essayed it in this journal in some articles 
on ‘‘ Newspaper Law.” Nothing seems to have es- 
caped Mr. Merrill. His introductory chapter gives 
an instructive historical view of newspapers in this 
country, their origin and wonderful development, 
and of the early law of libel here. From this handy 
book the newspaper writer may learn how much it 
will probably cost to publish the false ‘‘ news” that 
a man is a thief, adulterer, liar, seller of swill-milk, 
blackmailer, cut-throat, sneak-thief, profane swearer, 
putrid-beer brewer, robber, dead-head, bankrupt, 
jack-at-all tradés, swindler, dog, tax-eater, wool- 
counterfeiter, coward, drunkard, eloper, goat-racer, 
rat-soup seller, hog, cat, donkey, jail-bird, toad, 
usurer, shyster, pettifogger, crank, honest lawyer, 
lunatic, hangman, ink-slinger, sycophant, simple- 
ton, election-corrupter, etc., etc. Mr. Merrill in a 
mild way advocates relaxation of the law of libel as 
applied to newspapers. He says ‘‘ there is greater 
danger of too much than of too little restraint,” 
‘“‘and the law of libel, as we have inherited it, is a 
disease which has been too much neglected. A 
complete cure may require heroic treatment, but 
nevertheless a cure ought to be effected.” We do 
not see any need of special immunity for the press. 
They are no more entitled to peculiar protection 
than are railroads to exemption from liability for 
running down people at highway crossings. Both 
are serving the public, both are in a hurry, both 
make negligent mistakes of serious moment to the 
sufferers. Then let them pay. 


Mr. Leo G. Rosenblatt sends us an essay on ‘‘ The 
Ethics of Insolvency,” read before the ‘* Young 
Men’s Union of the Society for Ethical Culture,” 
which furnishes some interesting reflections. The 
essayist suggests a system of co-operative insurance 
against insolvency among debtors. He takes the 
ground that the debtor is not the unqualified owner 
of his assets, and that preferences are indefensible. 
He informs us that ‘‘they are forbidden by statute 
in every New England State except Rhode Island, 
in many of the southern, western and Pacific States, 
and in every one of the middle States except our 
own State of New York,” and even here except for 
Wages or salaries of employees, and to the extent of 
one-third in value of the assigned estate in addi- 
tion. He argues this point very elaborately and 
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with a good deal of force. His most convincing 
argument is that ‘‘a debtor cannot safely be treated 
to choose wisely and fairly.” After all, the most 
interesting part of the paper is that on ‘‘ The Du- 
ties of the Creditor Class.” Here Mr. Rosenblatt 
tells some plain truths in a forcible way. He says: 
‘But the principle of justice is one which the 
creditors are almost estopped from invoking, be- 
cause they do not recognize its binding force among 
themselves. Business is treated as a sort of civil 
war, in which every man’s hand is raised against 
his neighbor. And the conflict is not confined to 
the struggle between debtor and creditor; it is 
perhaps more fierce and bitter still among the cred- 
itors themselves. In the race for first place the 
rule of business men is, each for himself, and the 
devil take the hindmost. And it is pitiable to see 
how they stumble and humiliate themselves in the 
final rush for preference.” When we note how the 
heavy creditor usually swamps the small, we should 
say that their motto is, ‘‘let every man look out for 
his own toes, as the jackass said when he danced 
among the chickens.” We have very little sympa- 
thy with the creditor class. They send out an army 
of drummers to seduce men into buying; their prom- 
ises are golden, their performance leaden. It is our 
belief, not merely theoretical, that there is more 
false swearing on the part of creditors in the com- 
petition for the wreck of the debtors, than false- 
hood on the part of debtors to procure credit. A 
famous old canal-boat owner, of Troy, said he 
always expected every captain of his to ‘‘ swear his 
boat through to Buffalo and back.” So there are 
many merchants who expect their agents to have 
grounds for an attachment in the case of every fail- 
ing debtor. The question of preferences is fairly 
debatable, and on the whole perhaps the present 
law in this State is not inequitable, giving the 
debtor an opportunity, to a reasonable extent, to 
prefer those who lent him money in his straits and 
helped him put off the evil day. And yet if pref- 
erences were wholly abolished there probably could 
be no just ground of complaint, for every lender 
would then face the situation with open eyes. 


The second volume of the ‘Bankside Shake- 
speare,” published by the Shakespeare Society of 
New York, is the ‘‘ Taming of the Shrew ’— the 
players’ text of 1594, and that of the first folio of 
1623 — edited with an introduction by Mr. Alfred 
R. Frey, secretary of the society and author of 
‘¢ William Shakespeare and alleged Spanish Proto- 
types.” Mr. Frey assigns the earlier play to Shake- 
speare, contrary to the opinion of some editors, and 
gives the latter a later date than some editors, 
namely, 1607-9. We are glad to see him discard 
the fantastic theories of the New Shakespeare Soci- 
ety of London for determining the dates of the 
plays. ~He says: ‘‘Should the reader wish to pur- 
sue the inquiry still further he can apply the weak- 
ending test, the light-ending test, the double-end- 





ing test, the triple-ending test, the heavy-monosylla- 
bic-eleventh-syllable-of-the-double-ending test, the 
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run-on-time test, and the central-pause test. By 
the time he has finished he will probably discover 
that the induction is by Chettle, the first act chiefly 
by Dekker, assisted by Shakespeare, the second by 
Fletcher (two lines and eleven-sixteenths are by 
Shakespeare), the third by Dekker, Chettle, Fletcher 
and Rowley (touched by Shakespeare), and the 
fourth and fifth the sole work of Dekker. We 
would be most happy to explain all this in these 
pages, but our space and time are too valuable.” 
This sarcasm is deserved. There is no subject on 
which so much gratuitous idiocy has been devel- 
oped as in Shakespearian criticism and editing. 
The present edition will prove of great value to 
Shakespearian scholars on account of the introduc- 
tions, in which may be found the last word that 
has been said in research, conjecture and argument 
on the mooted points of authorship and dates, and 
the growth of the plays may be noted. 





The Court of Errors and Appeals of New Jersey 
have unanimously pronounced in favor of the con- 
stitutionality of high license. The Michigan Su- 
preme Court have pronounced in favor of the con- 
stitutionality of a law prohibiting selling intoxicat- 
ing liquors within a mile of a Soldiers’ Home. 
Governor Hill will please take notice and be wise — 
if not too late. 


In an article criticising the reporter of the Fed- 
eral Supreme Court for devoting a whole volume to 
the Bell Telephone case, the editor of the Central 
Law Journal discourses as follows concerning the 
reporting of arguments of counsel and dissenting 
opinions: ‘‘As to the arguments of counsel we 
must confess that we cannot see upon what princi- 
ple they ever were printed in books of reports. 
They are neither law nor facts, and the object of 
books of reports is to set forth what the court de- 
cides to be the law upon a given state of facts. 
They are not designed as illustrations of the man- 
ner in which great lawyers argue difficult questions, 
because the reports of appellate courts are not text- 
books for law schools, and sometimes the lawyers 
who argue the cases reported are great, and some- 
times they are very insignificant; and sometimes 
the questions involved are of much importance, 
and sometimes of little moment. The arguments 
of counsel do not elucidate the law of the case, for 
the opposite sides neutralize each other. The state- 
ment of facts, if properly prepared by the court or 
reporter, indicate sufficiently the facts involved in 
the issue, the opinion of the court applies the law 
to those facts. Voila tout. That is the lawsuit so 
far as it concerns any member of the profession, not 
an attorney of record in the cause. The only possi- 
ble advantage in the arguments of counsel, so pro- 
fusely printed in many books of reports, is in their 
citation of authorities, which may probably be veri- 
fied by some anxious inquirer into collateral issues 
and lead him to valuable points in his own cases. 








cluded we think the citations of authorities and a 
few lines indicating the points to which they are 
applicable might well be printed, but not one word 
either rhetoric or logic. As to dissenting opinions, 
we have formerly expressed our views on that sub- 
ject, and we do not choose to go into it now at the 
end of an article further than to say that the few 
good ones we have seen operate against public 
policy by fostering an uncertainty as to the law, 
tending to create the impression that the opinion 
dissented from will soon be overruled; and the bad 
dissenting opinions are as useless as a fifth wheel to 
a wagon.” We assent substantially as to argu- 
ments, fully as to dissenting opinions. In respect 
to the latter we believe we were the first to suggest 
omitting them. 





















NOTES OF CASES. 


AFFY-TOLU ” is not a good trade-mark for 
chewing-gum. Cvegan v. Dunheiser, 35 Fed, 
Rep. 150. 
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The decision in People v. McCoy, 37 AuB. Law 
Jour. 118, that it is not unprofessional, or at 
least unlawful, for a physician to advertise, has 
been affirmed by the Supreme Court of Illinois. 17 
N. E. Rep. 786. 















In Hennersdorf v. State, Texas Court of Appeals, 
June 23, 1888, it was held that operating an ice 
factory on Sunday is a work of necessity, it appear- 
ing that to close the factory over Sunday would re- 
sult in losing from twenty-four to thirty hours after 
resuming operations. The court said: ‘‘ The first 
ice drawn from the moulds would be spongy, un- 
salable ice. The machinery is very sensitive to 
the heat of the sun, and during the summer the 
temperature in the brine-vats would rise from six- 
teen to twenty degrees in a day, and it requires 



















more labor and time to recover a degree above ten t 
degrees than below. Do these facts present a case a 
of necessity? What is meant by works of necessity? c 
Under very similar statutes to the one under which 8 
this prosecution is had we find this definition: By fi 
the word ‘necessity’ we are not to understand a si 
physical and absolute necessity, but a moral fitness al 
or propriety of the work and labor done under the al 
circumstances of any particular case may be deemed th 
‘necessity’ within the statute. Flagg v. Millbury, be 
4 Cush. 248; Commonwealth v. Knox, 6 Mass, 76; gi 
Pearce v. Atwood, 18 id. 354. ‘Nor will it do to de 






limit the word ‘necessity’ to those cases of danger 
to life, health or property which are beyond human 
foresight or control. On the contrary, the neces- 
sity may grow out of, or indeed be incident to 4 
particular trade or calling, and yet be a case of ne- 
cessity within the meaning of the act; for it is uo 
part of the design of the act to destroy or impose 
onerous restrictions upon any lawful trade or busi- 
ness, and hence, under a similar statute, it has been 
held in a sister State that it is lawful to keep 4 















If therefore the argument of counsel should be ex- 
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blast fireman at work on Sunday because it isa 
work of necessity. So too it has been held that 
under special circumstances a mill may grind on 
that day, and I think it will hardly be questioned 
that a gas company may supply gas, a water com- 
pany water, and a dairyman milk, to their respective 
customers on that day.’ Mc@atrick v. Wason, 4 
Ohio St. 566, per Thurman, C. J. In line with 
these principles it is held that such labor on Sun- 
day as is a necessary incident to the accomplish- 
ment of a lawful purpose, such as the manufacture 
of malt beer, is not a violation of the statute. 
Crocket v. State, 33 Ind. 416; Morris v. State, 31 id. 
189. Applying the principles of these cases to this, 
it is evident that the labor in operating an ice fac- 
tory is a ‘work of necessity,’ and comes within the 
exception.” In Nelson v. State, Texas Court of Ap- 
peals, June 16, 1888, it was held it is a work of 
necessity for a blacksmith on Sunday to shoe horses 
used by a stage company which was engaged in the 
transportation of the mail, the horses arriving at 
their destination late Saturday, lame, and with 
loose shoes; schedule time, as arranged by the 
post-office department, requiring the mail-coach to 
leave Monday morning before four o’clock, there 
being no other horses available for the journey, and 
it being impossible to make the trip on schedule 
time without the horses being shod. 


In Herrington v. Village of Lansingburgh, New 
York Court of Appeals, June 19, 1888, it was held 
that plaintiff’s team while fastened to a post ina 
village street became frightened at the noise of a 
blast fired by contractors, who were constructing 
sewers under authority of the municipality, and 
plaintiff was injured in attempting to control them. 
Held, that all the carelessness having been upon the 
part of the contractors, who had entire control of 
the work, the village was not liable for the injury. 
The court said: ‘‘They could choose their own 
time for firing the blasts, and select their own 
agents and instrumentality. They could make the 
charges of powder large or small, and they could in 
some degree smother the blasts so as to prevent 
falling rocks and much of the noise of the explo- 
sion, or they could carelessly omit all precautions, 
and for the consequences of their negligence they 
alone would be responsible. If it was a prudent 
thing to notify persons in the vicinity of the blast 
before it was fired, then the contractors should have 
given the notice, but the duty to give it did not 
devolve upon the village. And for these conclu- 
sions the cases of Pack v. Mayor, ete., 8 N. Y. 222; 
Kelly v. Mayor, ete., 11 id. 482; and McCafferty v. 
Railroad Co., 61 id. 178, are ample authority. It 
is conceded by the learned counsel for the appel- 
lant that if the plaintiff had been hit by a fragment 
of rock thrown by the blast the defendant would 
not have been, and the contractors alone would 
have been responsible. So too if a fragment of 
rock had struck one of the horses, or had fallen or 
passed near them, and thus had frightened them, 





thorities cited the defendant would not have been 
responsible, and for precisely the same reason no 
responsibility rests upon it because the team was 
frightened by the noise of the explosion. A rule 
which would cast responsibility upon the defend- 
ant for injuries resulting from the noise of the ex- 
plosion, and exempt it from responsibility for in- 
juries caused by fragments of rock thrown by the 
explosion, would rest upon no rational basis, and 
require distinctions too fine for the practical ad- 
ministration of justice.” Danforth, J., dissented. 
To the same effect, Blumb v. City of Kansas, 84 Mo. 
112; &. C., 54 Am, Rep. 87. Contra, City of Joliet 
v. Harwood, 86 Ill. 110; 8. C., 29 Am. Rep. 17; 
City of Logansport v. Dick, 70 Ind. 65; 8. C., 36 
Am. Rep. 166. It is impossible to reconcile this 
doctrine with that of Storrs v. Utica, 17 N. Y. 104, 
where the city was held liable for injury by falling 
into the contractor’s excavation, and which has 
been generally adopted. See Wilson v. Wheeling, 19 
W. Va. 823; 8S. C., 42 Am. Rep. 780; City of Jack- 
sonville v. Drew, 19 Fla. 106; 8. C., 45 Am. Rep. 5; 
although denied in City of Hrie v. Caulkins, 85 
Penn. St. 247; 8. C., 27 Am. Rep. 642. 





In Hubbard v. Manwell, Vermont Supreme Court, 
July 7, 1888, it was held that when alluvion is 
formed on lands owned by contiguous riparian pro- 
prietors bordering on a non-navigable stream, the 
rule for the distribution of the accretions is to ex- 
tend the line between such riparian proprietors to 
the nearest bank of the stream, giving to each the 
alluvial deposits in front of his own land. The 
court said: ‘‘Alluvion has been defined to be an 
addition to riparian land gradually and impercep- 
tibly made by the water to which the land is con- 
tiguous, and to be an inherent and essential attri- 
bute to the original property, and is said to rest in 
the law of nature, and is analogous to the right of 
the owner of atree to its fruits, and the owner of 
flocks and herds to their natural increase. St. Clair 
Co. v. Lovingston, 23 Wall. 46. The owner takes 
the chances of injury and of benefit arising from 
the situation of his property. If there be a gradual 
loss he must bear it; if a gradual gain, it is his, 
All the cases cited in the briefs of counsel where a 
different rule from this natural and obvious one has 
been adopted, including those cases where either 
one of the rules contended for by the plaintiffs here 
has been applied, were either cases where from 
their peculiar circumstances some such method of 
division seemed essential to a fair and just distri- 
bution between the riparian owners, or depended 
upon the fact that the lands in question bordered 
on a navigable stream, and derived a great part of 
their actual value from that circumstance, and from 
the benefit of the public easement. Per Shaw, 
C. J., in Deerfield v. Arms, 17 Pick. 14. The only 
case to which we have been referred where this 
court has been called upon to pass on a similar 
question was that of Newton v. Eddy, 23 Vt. 319, 
where the opinion was written by Judge Redfield, 
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jority of the court. It was decided upon its own 
peculiar circumstances, and with the express recog- 
nition on the part of the court of the fact that its 
decision would not be likely to establish any gen- 
eral rule, and with a confession from the dissenting 
judge that for his part he should have preferred 
the rule of the civil and common law. All the au- 
thorities collected in defendant’s brief agree in rec- 
ognizing the fact that the law on this subject is 
very unsettled, and in confessing the impossibility 
of establishing a uniform rule which shall be calcu- 
lated to meet the infinitely varying circumstances 
of cases that may arise, and to secure to the parties 
in every case a just and equitable distribution of 
alluvial lands. The object of all the cases, as de- 
fined by Shaw, C. J., in Deerfield v. Arms, is ‘to es- 
tablish a rule of division among these proprietors 
which will do justice to each, where no positive 
rule is prescribed, and where we have no direct ju- 
dicial decision to guide us.’ With this considera- 
tion in view, and applying the principle announced 
at the outset in regard to the natural and inherent 
right of the owner of land in the absence of any 
arbitrary rule on the subject, and when consistent 
with the rightful claims of others to its accretions 
and increments, as he correspondingly runs the risk 
of loss, to ascertain what portion of the alluvion 
belonged to the plaintiffs the side lines of their 
land should be extended to the nearest river bank; 
and adopting that rule it will be seen that no por- 
tion of the land upon which the trespass is alleged 
to have been committed belonged to the plaintiffs, 
and no injustice or unfairness is wrought by this 
method of division. The defendant has lost by at- 
trition about seven acres situate on that portion of 
the river bank lying below said alluvial deposit. 
His total gain therefore is only about one and a 
half acres, while the plaintiffs have sustained no 
such loss to be offset against their gain. It can 
hardly be claimed that these circumstances are such 
as to require a resort to any equitable distribution. 
The ‘peculiar circumstances’ governing the decis- 
10n in so many of the cases cited in favor of the par- 
ties claiming the benefit of some such rule clearly do 
not exist here, and for that reason alone those cuses 
could not be relied upon as authorities in this.” See 
Kehr v. Snyder, 114 Ill. 313; 8. C., 55 Am. Rep. 
866, for rule as to navigable rivers. 





AGENCY—CONSTRUCTIVE NOTICE TO PRIN- 
CIPAL OF AGENT’S FRAUD. 


MASSACHUSETTS SUPREME JUD. COURT, JUNE 20, 1888. 


ATLANTIC CoTTON MILLS v. INDIAN ORCHARD MILLs. 

Where the defaulting treasurer of a corporation, whose de- 
falcation is as yet unknown and unsuspected, steals 
money from a third person, and places it with the funds 
of the corporations in order to conceal and make good 
his defalcation, without the knowledge of any other offi- 
cer, the corporation, having used the money as its own, 
does not thereby acquire a good title to it, as against the 
true owner, since it is charged with the knowledge of its 
treasurer, who was its sole representative in the transac- 
tion. 








EPORTED case from Supreme Judicial Court, Suf- 
folk county; Devens, Judge. This action was by 
the Atlantic Cotton Mills against the Indian Orchard 
Mills, and taken with the declaration in set-off and 
the answers thereto, was one brought to settle all ac- 
counts between the parties, of which the controverted 
parts related to certain losses caused by the defalca- 
tion of William Gray, Jr., from 1881 to August, 1886. 
Gray was the treasurer of both companies, and com- 
mitted frauds on both. The frauds were discovered 
on the last-mentioned day, and Gray then resigned 
both offices. There was a legitimate course of borrow- 
ing and lending on book-account between the parties, 
conducted wholly by Gray, by means of checks of one 
mill in favor of the other, and the plaintiff's claim was 
for the balance of this loan account, which, as ap- 
peared by their ledgers, was $365,500. The defendants 
contended that the amount actually due was $146,- 
385.52, and that they were entitled to recover upon 
their declaration in set-off the sum of $219,114.48. The 
auditor to whom the case was referred found, among 
other things, as follows: ‘‘ When the frauds were ex- 
posed August 14, 1886, the transfers of cash by checks, 
as above mentioned, made to conceal the truth, were 
larger by the defendants to the plaintiffs than from 
the plaintiffs to the defendants by the sum in dispute, 
viz., $219,114.48, which is the difference between $365,- 
500 and $146,385.52; and the question is whether the 
defendants ought to be credited with this amount. 
The balance is, in a certain sense, accidental; depend- 
ing on the fact that the frauds were discovered about 
six weeks after the Atlantic Mills had made up their 
semi-annual account, at which time their cash was 
made good from the defendants’ treasury, and before 
Gray had gone far in preparing for the next settle- 
ment with the defendants by transferring to their 
credit checks of the Atlantic Mills. He had in fact 
transferred about $50,000. If the Atlantic Mills can 
hold this sum of $219,114.48, their loss by Gray will be 
$47,627.57, and that of the defendants $486,680. It fol- 
lows, from the mode in which the transfers of cash 
were made, that if each company is charged with the 
checks transferred to it from the other the exact 
amount of money taken by Gray from each company 
will be lost by the company. This is the mode of ac- 
counting contended for by the defendants. If the In- 
dian Orchard Mills can recover of the Atlantic Mills 
the balance of $219,114.48, it will not extinguish the 
deficit in its cash, shown by the memoranda, $187,950, 
but it will receive the sum of $31,164.48 toward refund- 
ing thesums carried through its books to fictitious 
persons. I rule as matter of law that the account 
should be made up as asked for by the defendants, and 
that consequently the defendants owe the plaintiffs 
$146,385.52 and interest.’?’ The opinion shows other 
facts. 


J. G. Abbott, R. M. Morse, Jr., and C. S. Hamlin, for 
plaintiff. 


W. G. Russell and Geo. Putnam, for defendant. 


C. ALLEN, J. The only question in this case is 
whether the defendant is entitled to be allowed, by 
way of set-off, for certain checks, amounting to the 
sum of $219,144.48, which were fraudulently drawu by 
Gray on account of the defendant in favor of the 
plaintiff, as shown in the auditor’s report, and trans- 
ferred to and used for the benefit of the plaintiff. 
There is no doubt that there has been an unauthor- 
ized transfer of property to this amount from the 
treasury of the defendant corporation to the treasury 
of the plaintiff corporation without any consideration 
as between the two corporations. It was a fraudulent 
transfer by Gray, who was the treasurer of both cor- 
porations. If this were all there was to it, it would be 
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quite plain that the plaintiff could not in good con- 
science retain the money. The doctrine is universal, 
and prevails alike in law and in equity, that a person, 
though innocent, cannot avail himself of an advantage 
obtained by the fraud of another. unless there is some 
consideration moving from himself. It was long ago 
declared by Lord Mansfield that, ‘although a third 
person shall not be punished for the fraud of another, 
he shall not avail himself of it. There is no case in the 
law where that can be done. Robsonv. Calze, 1 Doug. 
228; Bank v. Bank, 10 Gray, 532, 545; Olmstead v. Ho- 
tailing, 1 Hill, 317; Udell v. Atherton,7 Hurl. & N. 171; 
Huguenin v. Baseley,"14 Ves. 273; Scholefield v. Temp- 
ler, 4 De Gex & J. 429; Tophamy. Duke of Portland, 
1 De Gex, J. & S. 517, 569; Russell v. Jackson, 10 Hare, 
204, 212. 

The ground on which the plaintiff asserts a right to 
retain the money is that Gray had embezzled its funds 
as well as the funds of the defendant to a large 
amount, and that it is entitled to apply the money 
thus received from him to reduce his indebtedness for 
such embezzlements, and treat the same as a payment 
pro tanto ; that from the nature of the transaction the 
law stamps it as a payment; and that thus the plain- 
tiff is a holder of the funds for a valuable considera- 
tion. There is no doubt thata thief may use stolen 
money, or stolen negotiable securities before their ma- 
turity to pay his debts, and in such case an innocent 
creditor may retain the payment. But this doctrine 
is inapplicable to the present case, for two reasons: In 
the first place, under the circumstances disclosed in 
the auditor’s report, the plaintiff cannot be considered 
as an innocent creditor—that is, a creditor without 
notice; and moreover the transaction did not amount 
toapayment. It is true that no officer of the plaintiff 
besides Gray knew of the fraudulent origin of these 
checks; but in the very transaction of receiving them 
the plaintiff was represented by Gray, and by him 
alone, and is bound by his knowledge. It is the same 
as if the plaintiff's directors had received the checks 
knowing what he knew. For the purpose of accept- 
ing the checks, Gray stood in the place of the plaintiff, 
aud was the plaintiff. It is quite immaterial, in refer- 
ence to this question, in what manner or by what offi- 
cers of the corporation the funds were afterward used. 
The important consideration is how the plaintiff be- 
came possessed of the money; and it is apparent that 
it was through the act of no other person than of Gray 
himself. It is not as if Gray had stolen the money 
and then called the directors of the plaintiff corpora- 
tion together and informed them of his indebtedness, 
and of his desire to makea payment on account, and 
had then paid over to them the money as money com- 
ing from himself, and they had received it without 
knowledge or suspicion that it had been stolen, and 
given him credit for it on part payment. There was 
no transaction whatever between Gray and the plain- 
tiff in respect to the transfer of this money, in which 
the plaintiff was represented either in whole or in part 
by any other person than by Gray ; and therefore, even 
though the transfer to the plaintiff had been made in 
bank bills or in gold coin (which it was not), the 
plaintiff must be deemed to have had knowledge of the 
true ownership, because in receiving the funds it acted 
solely through Gray’s agency. It must be deemed to 
have kuown what he knew, and it cannot retain the 
benefit of his act without accepting the consequences 
of his knowledge. The plaintiff cannot retain greater 
rights from his act than if it did the thing itself know- 
ing what he knew. Such is the doctrine either ex- 
pressly declared or necessarily involved in numerous 
adjudged cases. The leading case in this Common- 
wealth is Bank v. Bank, 10 Gray, 532, where there was 
the semblance of an accounting between the guilty 
agent and other officers of the bank which received the 





money, but it was held that there was no real account- 
ing, and the general principle was held to be appli- 
cable. That case was followed by Skinner v. Bank, 4 
Allen, 290, where the facts were similar. In Loring v. 
Brodie, 134 Mass. 453, 468, one of the numerous ques- 
tious discussed, arose upon the following alleged facts: 
Brodie, as trustee, held certain trust funds, and as an 
individual owed the Merchants’ National Bank. Ful- 
ler was cashier of the bank and was also the agent of 
Brodie. Assuch agent, Fuller was in possession of 
certain moneys belonging to Brodie’s trust funds, and 
wrongfully paid the same in discharge of Brodie’s pri- 
vate indebtedness to the bank, either to himself as 
cashier of the bank, or to the teller, who was under 
him. Ona bill in equity by the cestuis que trustent, it 
was declared by the court, that if these facts were 
proved, the bank must restore the money thus paid; 
that Fuller’s knowledge was the knowledge of the 
bank; and that the bank could not receive the trust 
funds, except charged with the knowledge which the 
cashier had, and subject to the responsibilities which 
that involved. But the court found that the proof was 
not sufficient to establish the facts as charged; and in 
another part of the same case, on page 458, a similar 
application of the same general doctrine was made, in 
holding the bank chargeable with Fuller’s knowledge 
that certain securities pledged by Fuller as Brodie’s 
agent to the bank, and received by Fuller as cashier, 
were trust funds. The court say: “If Fuller was the 
instrument of Brodie in committing a fraud on the 
bank by unlawfully transferring to it the securities of 
another, whether he concealed this fact or not, the 
bank could not take the securities from his hands, or 
hold them in its custody, except with the knowledge 
he had. The only authority the bank could have to 
hold or sell them was under the contract made by or 
through Fuller, its cashier.” See also United States 
v. Bank, 96 U. 8. 30; Bank v. United States, 114 id. 409. 

The effect of knowledge is to put the plaintiff in the 
same position that it would be in if there was no pre- 
tense of a consideration moving from it. In order to 
entitle itto retain the defendant’s funds, both ele- 
ments must exist—a good consideration, and the want 
of knowledge that the funds belonged to the defend- 
ant. Such want of knowledge cannot, in the view of 
the law, exist where the party in the particular trans- 
action is represented solely by one who has knowl- 
edge. The rule is general that if one assumes to do 
an act which will be for the benefit of another com- 
mits a fraud in so doing, and the person to whose 
benefit the fraud will inure seeks after knowledge of 
the fraud to avail himself of that act, and to retain the 
benefit of it, he must be held toadopt the whole act, 
fraud and all, and to be chargeable with the knowl- 
edge of it, so far at least as relates to his right to re- 
tain the benefit so secured. This rule is applied to 
preferences under insolvent or bankrupt laws, where 
fraudulent knowledge of the creditor’s agent or attor- 
ney is imputed to the creditor, though he himself is 
personally innocent. Bush v. Moore, 133 Mass. 198, 
200; Rogers v. Palmer, 102 U. S. 263. And for numer- 
ous other illustrations of the chargeability of a princi- 
pal with his agent’s knowledge, reference may be 
made to the following cases: Bank v. Cushman, 121 
Mass. 490; Suit v. Woodhall, 113 id. 391; Sartwell v. 
North, 144 id. 188; Moseley v. Hatch, 108 id. 517; Dis- 
tilled Spirits, 11 Wall. 356; Doggett v. Emerson, 3 Story, 
700, 735; Bank v. Milford, 3% Conn. 93; Bank v. Davis, 
2 Hill, 451, 464; Bennett v. Judson, 21 N. Y. 238; Crans 
v. Hunter, 28 id. 389; Glyn v. Baker, 13 East, 509, 516; 
Dresser v. Norwood, 17 C. B. (N. 8.) 466; Boursot v. 
Savage, L. R., 2 Eq. 134; Rollan® v. Hart, L. R., 6 Ch. 
678; Espin v. Pemberton, 3 De Gex & J. 547; Telegraph 
Co. v. Bank, L. R., 7 Exch. 119; Bradley v. Riches, 9 
Ch. Div. 189; Blackburn v. Vigors, 17 Q. B. Div. 553, 
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559, on appeal, 55 L. J. Q. B. 347. We have preferred 
to put the decision of this point upon the broad 
ground that if the treasurer of a corporation is a de. 
faulter, and his defalcation is as yet unknown and un- 
suspected, and he steals money from a third person, 
and places it with the funds of the corporation in order 
to conceal and make good his defalcation, and the cor- 
poration uses the money as its own, no other officer 
knowing any of the facts, the corporation does not 
thereby acquire a good title to the money as against 
the true owner, but the latter may maintain an action 
against the corporation to recover back the same. But 
it is also apparent that in the present case the decis- 
ion might rest upon a narrower ground. The fraudu- 
lent transfers were made by checks of the defendant, 
payable to the order of the plaintiff, and these checks, 
before being available, must necessarily have been in- 
dorsed by the plaintiff, by some officer authorized to 
indorse checks payable to its order. If these checks 
therefore were taken by the plaintiff in payment of in- 
debtedness of Gray, they carried notice upon their 
face that they were checks of the defendant, not pay- 
able to Gray’s order, but to the order of the plaintiff. 
Now, assuming that Gray’s transaction had been con- 
ducted with some other officers of the plaintiff, who 
represented that corporation, it is impossible to sup- 
pose that they could have accepted these checks, in 
extinguishment of a known indebtedness of Gray to 
the plaintiff, without being put upon inquiry as to 
how he came by the defendant’s checks to so large an 
amount, made payable to the plaintiff, which he could 
apply upon his private account. Bank v. Bangs, 106 
Mass. 441, 445, 446. 

Many authorities have been referred to on behalf of 
the plaintiff which show that an agent's knowledge is 
not in all cases to be imputed to the principal. As a 
general thing they fall within some clear line of dis- 
tinction from the present case. The most recent of 
these cases is Innerurity v. Bank, 139 Mass. 332, in 
which Burgess, the fraudulent agent, did not repre- 
sent the bank in the particular transaction in ques- 
tion, but he was on one side of the transaction as rep- 
resenting himself, and other officers of the bank were 
on the other side as representing the bank. Under 
such circumstances his knowledge of his fraud was 
not imputed to the bank. That case did not present 
the question whether a principal can avail himself of 
the results of his agent's fraud without responsibility 
for the fraud. Soin Dillaway v. Butler, 135 Mass. 479, 
where the facts are not very fully set forth, it suffi- 
ciently appears that, in determining to accept the 
fraudulent mortgage in question, the plaintiff acted 
for himself and innocently, and the supposed agent 
who was privy to the fraud, and who advised him to 
take the mortgage, was not at that stage of the trans- 
action his agent, but was acting in his own interest, 
and for the mortgagor, and what he did was not for 
the benefit of the plaintiff, but a fraud upon him. He 
was not a general agent or solicitor for the plaintiff, 
but his agency for the plaintiff was limited to com- 
pleting a transaction which the plaintiff himself had 
determined to enterupon. In Bank v. Bank, 10 Gray, 
532, the dissenting opinion goes upon the ground that 
the examination of the funds in the teller’s custody 
was in fact an accounting by him, in which he on the 
one side represented himself as an accounting officer, 
and the examining officers on the other side repre- 
sented the bank. This view of the facts did not pre- 
vail with a majority of the court, but the principle re- 
lied on, even in the dissenting opinion, is entirely con- 
sistent with our present decision; while the view of 
the facts taken by th@ majority of the court brought 
that case substantially under the same rule applicable 
to the present case. The case of Ingraham v. Bank, 
13 Mass. 208, is still much relied on, notwithstanding 








the explanation given in Bank v. Bank, 10 Gray, 553, 
556, of the ground upon which that decision must rest. 
In that case the cashier of the Maine bank drew offi- 
cial checks as cashier, got the money upon them, and 
placed the money with the funds in the bank, without 
entering it upon the books. Thus the bank received 
the money raised upon its own checks, which it was 
bound to pay, and it might well be said that this 
money was its own under these circumstances. No- 
body could claim it by any prior title, unless it were 
the banks upon which the checks were drawn; and 
they, instead of seeking to reclaim the mouey, relied 
upon and collected the checks which they held. The 
statement by the court that ‘‘ the transaction cannot 
be distinguished from an actual payment from his own 
funds to supply the defalcation,’’ does not imply that 
the bank could in such case have held the money, as 
against the true owner, if he had stolen it from some 
one else, or that in such case the money would have 
been its own for all purposes. If such were the neces- 
sary implication from the language used, to that ex- 
teut the doctrine stated could not be supported. In 
the Case of the European Bank, L. R., 5 Ch. 358, the 
decisiou was placed on the ground that the claim of 
the Oriental Commercial Bank to the bills in contro- 
versy, as having been purchased with their money, 
was an equity attaching to the bills, and that the East- 
ern Commercial Bank, having purchased them when 
overdue, took them subject to this equity. The ques- 
tion respecting which Chief Justice Giffard, in de- 
livering judgment, expressed his opinion that, under 
the peculiar circumstances disclosed, the Eastern 
Bank was not affected with notice through Puffer, its 
sole director, was not material in the decision of the 
case, and his opinion, whether vindicable or not, is 
not an authority. The case In re Railway Co., L. R., 
7 Ch. 161, stands upon the same ground as Innerarity 
v. Bank, wbi supra. There is also a class of cases, 
which perhaps embraces the Case of the European 
Bank, wbi supra, where the act of the assumed agent 
is not for the benefit of his principal, but where on the 
contrary, the agent forms a plan to cheat his princi- 
pal; and it is held that in that act he does not bear 
the character of agent, although his position as agent 
may enable him to carry out his plan. If an agent mis- 
uses funds of his principal which are in his hands, and 
devotes them to private purposes of his own, that is 
not an act of agency. Soif he palms off poor securi- 
ties of his own upon his absent principal, he conduct- 
ing both sides of the transaction, it cannot be said, in 
a proper sense, that in such transaction he represents 
his principal. ‘The principal is unrepresented. The 
agent cheats his principal. An embezzler does not 
represent his principal while in the act of stealing 
from him, although there is no one else to supervise 
the transfer of the property. Such cases are Cave v. 
Cave, 15 Ch. Div. 689; Kettlewell v. Watson, 21 id. 685; 
De Kay v. Water Co., 38 N. J. Eq. 158; Wheel Co. v. 
Wagon Co., 20 Fed. Rep. 699. They serve to illustrate 
the position of Gray toward the defendant, in draw- 
ing the checks in controversy, but do not show that 
the plaintiff can retain the benefit of them without 
being chargeable with the knowledge which he pos- 
sessed. 

There is another class of cases where the same per- 
son bas been trustee of two different funds, and has 
fraudulently transferred securities from one trust fund 
to the other. But in each case of this class which has 
been cited, there has been something in the nature of 
an accounting, and the trust fund which has received, 
and has been held entitled to retain, the benefit has 
been partly or wholly represented, either by the ces- 
tuis que trustent, or by an innocent trustee represent- 
ing them. Thorndike v. Hunt, 3 De Gex & J. 563; 
Taylor v. Blakelock, 32 Ch. Div. 560; Case v. James, 
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29 Beav. 512, on appeal, 3 De Gex, F. & J. 256. In the 
last case the final decision was put specially upon the 
ground that the surviving trustee himself, who was 
the sole plaintiff, aud sought to follow the trust funds, 
had been guilty of a breach of trust in wrongfully con- 
senting to a transfer, and that it did not appear that 
any cestuis que trustent were interested in the proceed- 
ing and that the trustee himself had no equity for his 
own benefit to follow the funds. 

There is another class of cases which have been 
cited for the plaintiff which rest upon the ground that 
money or negotiable securities transferred to a third 
person, who receives them innocently as property of 
the person from whom they come, for a valuable con- 
sideration, cannot be followed by the true owner; and 
the same rule extends to such property received by a 
firm from one of its members. Bank v. Plimpton, 17 
Pick. 159; School Dist. v. Bank, 102 Mass. 174; Thacher 
vy. Pray, 118 id. 291; Ex parte Apsey, 3 Brown Ch. 265; 
Jaques v. Marquand, 6 Cow. 497; Dunlap v. Limes, 49 
Iowa, 177. These cases do not touch the priuciple 
upon which the present decision rests. 

Thus far the discussion has proceeded upon the as- 
sumption that even if the transfer of the defendant’s 
property to the plaintiff were intended as a payment 
on account of Gray’s indebtedness to the plaintiff, yet 
the plaintiff would not be entitled to hold the same, 
on the ground that it would be chargeable with Gray’s 
knowledge of the source from which the money came. 
But it is equally clear that the transfer cannot be con- 
sidered as a payment by Gray to the plaintiff, because 
it was not so understood or intended by either party. 
There was no accounting between them. Nobody on 
the part of the plaintiff called Gray to any account, or 
knew that he was accounting, or that he was indebted 
to the plaintiff, or that these funds had come into the 
plaintiff's possession, or that they had come from 
Gray. Nobody knew any of these things except Gray 
himself. Nobody but Gray could possibly have in- 
tended that the transaction should amount to a pay- 
ment, and his intention, if entertained, was ineffec- 
tual because of his fraud. It is not necessary to deny 
or doubt that Gray might secretly transfer to the 
treasury of the corporation money or property of his 
own, and thus, if the same should be kept, extinguish 
an indebtedness arising from a former embezzlement. 
There would be nothing fraudulent in the act of such 
a transfer; and the corporation, being lawfully in pos- 
session of the money or property, might properly keep 
it. But where he undertook in this manner to makea 
payment by secretly transferring the property of a 
third person, the act cannot take effectas a payment, 
because it was not received as such by any person act- 
ing on behalf of the plaintiff. There was not even the 
semblance of an accounting. And under these cir- 
cumstances, if the plaintiff would adopt the intention 
to make it a payment, it must also adopt the fraud. 
It cannot adopt so much of Gray’s act as was bene- 
ficial and reject the rest. As Lord Kenyon said, in 
Smith v. Ho:lson, 4 Term R. 211, it cannot blow hot 
and cold. This ground also is fully covered by the de- 
cision in Bank v. Bank, 10 Gray, 532, 547-553, and 
Skinner v. Bank, 4 Allen, 290. 

It has been further suggested on the part of the 
plaintiff that there was such a degree of negligence on 
the part of the defendant as ought to preclude it from 
maintaining its claim to the funds in controversy. In 
respect to this, it is sufficient to say that we see no 
such negligence as ought to have the effect to deprive 
it of its property. The fact that Gray, upon a private 
memorandum, charged himself with the funds fraudu- 
lently withdrawn by him, is immaterial. Thisact was 
unauthorized, and the defendant is not bound by it. 
Entering it in this manner did not make the transac- 
tion a loan from the defendaut toGray. It was none 





the less a fraudulent taking. The substantial rights of 
the parties are not affected by the methods of book- 
keeping adopted by him to conceal his frauds, or by 
entries made upon private memoranda for the purpose 
of keeping an account of them. Nor can the plaintiff 
avoid liability for money which is received without 
consideration by showing that Gray fraudulently en- 
tered the same upon the defendant’s books as loans to 
other persons, and that the defendant has endeavored 
to collect the same from those persons. The plaintiff 
was not misled, and gained no rights thereby. Com. 
v. Bank, 187 Mass. 431; Holden v. Hoyt, 134 id. 181. 
The result is that judgment should be entered accord- 
ing to the report of the auditor. So ordered. 


——___>___——. 


LIBEL AND SLANDER— PRIVILEGE OF 
WITNESS. 


MARYLAND COURT OF APPEALS, JUNE 13, 1888, 


HUNCKEL V. VONEIFF. 


Ina case regarding disputed property, where a witness is 
asked to fix a certain date,a reply as follows: ‘* Not 
knowing that a mistress or woman of Mr. Pitt would step 
in to claim the lawful wife's property, I did not keep an 
account of the date that way. If I would have, I would 
have noticed the date, and all those little particular inci- 
dents,”—is not so wholly foreign to the case as to be be- 
yond the privilege of a witness, and is therefore not ac- 
tionable as slander. 


Isidor Rayner, Wm. S. Bryan, Jr., and Geo. R. 
Gaither, Jr., for appellants. 


Ed. Higgins, for appellees. 


MILterR, J. This is an action of libel or slander 
against a witness in an equity cause, whose testimony 
was written down by the examiner, returned to the 
court, and read at the hearing before the judge. The 
alleged libelous or slanderous statements are contained 
in the testimony thus taken. There was a demurrer to 
each of the two ccunts in the declaration, which the 
court sustained, and thereupon gave judgment for the 
defendants. From that judgment this appeal is taken. 
In the able arguments of counsel tbe whole field of the 
law on the question of privilege has been explored; 
and we believe all the decisions, as well as the opin- 
ions and dicta of eminent judges, have been cited and 
pressed upon our attention. It would be a tedious task 
to review them in detail, and a hopeless one to attempt 
to reconcile them. The question is a new one in this 
State. No precedent for such an action has been 
found in our reports or judicial records, and we be- 
lieve this is the first attempt to bring one sincea court 
of justice was first established in the colony of Mary- 
land—a period of more than two centuries. This fact, 
while it may not be conclusive against the right to 
maintain the action, certainly leaves us free to follow 
and adopt those authorities which state the law in ac- 
cordance with what, in our judgment, the administra- 
tion of justice and a sound public policy demand. The 
case now before us is not that of an advocate, but of a 
witness; and in our opinion it is of the greatest im- 
portance to the administration of justice that wit- 
nesses should go upon the stand with their minds ab- 
solutely free from apprehension that they may subject 
themselves to an action of slander for what they may 
say while giving their testimony. Mr. Townshend, in 
his book on Slander and Libel, well says: ‘‘The due 
administration of justice requires that a witness 
should speak, according to his belief, the truth, the 
whole truth, and nothing but the truth, without re- 
gard to the consequences; and he should be en- 
couraged to do this by the consciousness, that except 
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for any willfully false statement, which is perjury, no 
matter that his testimony may in fact be untrue, or 
that loss to another ensues by reason of his testimony, 
no action for slander can be maintained against him. 
It is not simply a matter between individuals; it con- 
cerns the administration of justice. The witness 
speaks in the hearing and under the control of the 
court; is compelled to speak, with no right to decide 
what is immaterial; and he should not be subject to 
the possibility of an action for his words.” Townsh. 
Sland. & Lib., § 223. But there is more substantial au- 
thority for the absolute character of the privilege. In 
the standard work of Starkie on Slander, it is laid 
down, as the result of the English decisions, that 
“witnesses, like jurors, appear in court in obedience 
to the authority of the law, and therefore may be con- 
sidered, as well as jurors, to be acting in the discharge 
ofa public duty; and though convenience requires 
that they should be liable toa prosecution for perjury 
committed in the course of their evidence, or for con- 
spiracy in the case of a combination of two or more to 
give false evidence, they are not responsible, in a civil 
action, for any reflections thrown out in delivering 
their testimony.” 1 Starkie Sland. 262. This state- 
ment of the law has been frequently quoted with ap- 
proval by the English courts, and in some instances by 
courts and text writers in this country. Terry v. Fel- 
lows, 21 La. Ann. 375. In support of the absolute 
character of the privilege, a long list of English decis- 
ions, ancient and modern, has been cited. Without 
referring to the earlier ones, we mention some of 
those decided in more recent times, which have special 
reference to the case of parties and witnesses: Revis 
v. Smith, 86 E. C. L. 126; Henderson v. Broomhead, 4 
Hurl. & H. 568; Kennedy v. Hilliard, 10 Ir. C. L. 195; 
Dawkins v. Rokeby, 4 Fost. & F. 806; Dawkins v. 
Rokeby, L. R., 8 Q. B. 255, on appeal in the House of 
Lords, L. R., 7 H. L. 744. 

In these cases Willes, Coleridge, C. J., Cockburn, C. 
J., Blackburn, Kelly, C. B., Cresswell, Lord Cairns, 
and other eminent jurists have again and again ex- 
pressed the opinion that the privilege of a witness 
should be absolute, have pointed out the great benefit 
of such privilege to the administration uf justice, and 
have deprecated in strong terms the evil consequences 
they thought would ensue if witnesses were placed un- 
der any intimidation, or the fear of being involved in 
litigation by reason of what they might say when un- 
der examination. In Dawkins v. Rokeby the judges 
were called in, and gave unanimously an answer to 
the question put tothem by the House of Lords, in 
which they say: ‘A long series of decisions has set- 
tled that no action will lie against a witness for what 
he says or writes in giving evidence before a court of 
justice. This does not proceed on the ground that the 
occasion rebuts the prima facie presumption that 
words disparaging to another are maliciously spoken 
or written. If that were all, evidence of express 
malice would remove this ground. But the principle 
we apprehend is that public policy requires that wit- 
nesses should give their testimony free from any fear 
of being harrassed by an action on an allegation, 
whether true or false, that they acted from malice. 
The authorities, as regards witnesses in the ordinary 
courts of justice, are numerous and uniform.” After 
this decision the case of Seamun v. Netherclift arose, 
which was tried before Chief Justice Coleridge at nisi 
prius, and afterward decided by him and Brett, J., in 
1C. P. Div. 540, and subsequently by the Court of Ap- 
peals in 2 id. 53. The judges who heard the case on 
appeal were Cockburn, C. J., Bramwell and Amph- 
lett, JJ.; and they disposed of it atonce. Cockburn, 
C. J., said: “If there is any thingas to which the au- 
thority is overwhelming, it is that a witness is privi- 
leged to the extent of what he says in course of his ex- 





amination. Neither is that privilege affected by the 
relevancy of what he says; for then he would be 
obliged to judge of what is relevant or irrelevant, and 
questions might be and are constantly asked which are 
not strictly relevant to the issue. But that, beyond 
all question, this unqualified privilege extends to a 
witness, is established by a long series of cases, the 
last of which is Dawkins v. Rokeby, after which to con- 
tend to the contrary is hopeless. It was there ex- 
pressly decided that the evidence of a witness with 
reference to the inquiry (the inquiry referred to be- 
ing amilitary court of inquiry instituted to investi- 
gate the conduct of an officer) is privileged, notwith- 
standing it may be malicious; and to ask us to decide 
otherwise is to ask what is beyond our power. But I 
agree that if, in this case, beyond being spoken malici- 
ously, the words had not been spoken in the character 
of a witness, or not while he was giving evidence in 
the case, the result might have been different; for I 
am very far from desiring to be considered as laying 
down as law that what a witness states altogether out 
of the character of a witness, or what he may say de- 
hors the matter in hand, is necessarily protected. [ 
quite agree that what he says before he enters or after 
he has left the witness box is not privileged, which 
was the case (J'rotman v. Dunn, 4 Camp. 211) before 
Lord Ellenborough. Or if a man, when in the witness 
box, were to take advantage of his position to utter 
something having no reference to the cause or matter 
of inquiry in order to assail the character of another; 
as if he were asked, ‘ Were you at York on a certain 
day?’ and he were to answer, ‘ Yes; and A. B. picked 
my pocket there’—it certainly might well be said, in 
such a case, that the statement was altogether dehors 
the character of a witness, and not within the privi- 
lege.’’ So, in speaking upon the same subject, Bram- 
well, J., says: ‘“‘Suppose, while the witness was in the 
box, a man were to come in at the door, and the wit- 
ness were to exclaim, ‘That man picked my pocket.’ 
Ican hardly think that would be privileged. I can 
scarcely think a witness would be protected for any 
thing he may say in the witness box wantonly, and 
without reference to the inquiry. I do not say he 
would not be protected. It might be held that it was 
better that every thing that a witness said should be 
protected than that witnesses should be under the im- 
pression that what they said in the witness box might 
subject them to an action. I certainly should pause 
before I affirmed so extreme a proposition; but with- 
out affirming that, I think the words ‘having refer- 
ence to the inquiry’ ought to have a very wide and 
comprehensive application, and ought not to be lim- 
ited to statements for which, if not true, a witness 
might be indicted for perjury, or the exclusion of 
which by the judge would give ground for a new trial, 
but ought to extend to that which a witness might 
naturally and reasonably say when giving evidence 
with reference to the inquiry as to which he had been 
called as a witness."’ Amphlett, J., on the same sub- 
ject, says: ‘‘ How it would have been if this statement 
had been volunteered by the defendant, without it 
being necessary, or in any way arising from ques- 
tions he had been asked, we need not express any 
opinion. In sucha case it may be that the words 
would not have been spoken in ‘his office of 
a witness. I must by no means be taken as express- 
ing an opinion that in such a case the witness would 
not be protected. I can see many reasons why a wit- 
ness should be absolutely protected for any thing he 
said in the witness box. If he did voluntarily make 
a scandalous attack while giving evidence he would 
be guilty of a gross contempt of court, and might be 
committed to prison by the presiding judge; or if he 
were before an inferior tribunal, and he persevered in 
his scandalous statements, he might be liable to a” 
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indictment for obstructing the course of justice.” 
Much also was said as to the privilege of a witness in 
the still more recent case of Munster v. Lamb, in the 
Court of Appeals, in 11 Q. B. Div. 588; and we feel our- 
selves at liberty to adopt, if we choose, what was said 
in that case on that subject. The judges (Brett and 
Fry) there again affirm the absolute character of this 
privilege in the broadest terms. ‘‘ Why,” says Fry, J., 
‘** should a witness be able to avail himself of his posi- 
tion in the box, and to make, without fear of civil 
consequences, a false statement, which in many cases 
is perjured, and which is malicious and affects the 
character of another? The rule of law exists, not be- 
cause the conduct of such a person ought not of itself 
to be actionable, but because, if his conduct was ac- 
tionable, actions would be brought against witnesses in 
eases in which they had not spoken with malice—in 
which they had not spoken with falsehood. It is not 
a desire to prevent actions from being brought in cases 
where they ought to be maintained that has led to the 
adoption of the present rule of law; but it is the fear 
that if the rule were otherwise, numerous actions 
would be brought against persons who were merely 
discharging their duty. It must always be borne in 
mind that it is not intended to protect malicious and 
untruthful persons, but that it isintended to protect 
persons acting bona fide, who, under «u different rule, 
would be liable, not perhaps to verdicts and judg- 
ments against them, but to the vexation of defending 
actions.”’ And he refers to the fact that courts of jus- 
tice have control over all proceedings before them, and 
have ample powers to check improper conduct on the 
part of witnesses as well as of solicitors and counsel. 
Such are the English decisions. As to authority on 
the same subject in this country, we have already re- 
ferred to what has been said by Mr. Townshend in his 
book on Slander and Libel; and we have the authority 
of Judge Cooley to the effect that “among the cases 
which are so absolutely privileged, on reasons of pub- 
lic policy, that no inquiry into motivesis permitted in 
an action for slander or libel, is that of a witness giv- 
ing evidence in the course of judicial proceedings. It 
is familiar law that no action will lie against him at 
the suit of aparty aggrieved by his false testimony, 
even though malice be charged.” And for this a num- 
ber of authorities from different States are cited. 
Cooley Const. Lim. 545. Again Mr. Wait seems to 
adopt the English cases as laying down the true rule. 
7 Wait Act. & Def. 438. A different view as to the ex- 
tent of the privilege has been taken by the courts of 
many of the States; and it may be conceded that the 
weight of authority in this country isin favor of a 
much greater restriction upon the privilege than is 
sanctioned by the English decisions. But we are not 
coutrolled by any decision of our own courts, and are 
at liberty to settle the law for this State according to 
our best judgment. After a most careful considera- 
tion of the subject, we are convinced that the privi- 
lege of a witness should be as absolute as it has been 
decided to be by the English authorities we have cited, 
and we accordingly adopt the law on this subject as 
they have laid it down. 

It remains to apply this law to the case before us. 
The declaration does not state definitely what the con- 
troversy or matter of inquiry in the equity case of 
Manning v. Voneiff actually was. Enough is stated 
however to warrant the inference that the female 
plaintiff was a party to that suit, or was preferring a 
claim in some capacity to the estate, or some part of 
it, of a Mr. Pitt, deceased, and that the witness, or her 
husband, was resisting that claim. The defendant 
Was examined as a witness in that case; and so far as 
her testimony is set out in the declaration, it appears 
she was first asked if she remembered quite distinctly 
the day on which her husband told her that he was 








copying certain deeds at Mr. Pitt’s request? To this 
she replied that she saw her husband copying some 
papers; that he had a file of papers, copying them; 
and she, being inquisitive, asked him what he was 
writing, and he said he was copying some deeds Mr. 
Pitt asked him to copy. She was then asked: ‘“‘ Was 
that the same day on which the magistrate came to see 
Mr. Pitt?’’ To this she replied: ‘‘ No; I don’t think 
so.”’ She was then asked: ‘‘ Well, how many days, 
about, intervened?"’ To this she replied: ‘Not 
knowing that a mistress or woman of Mr. Pitt would 
step in to claim the lawful wife’s property, I did not 
keep an account of the date that way. If I would 
have, I would have noticed the date and all those lit- 
tle particular incidents to save Mrs. Plitt from much 
heart-ache and trouble and cause of her death.”’ This 
is the libel or slander complained of. Now it is true 
she could have answered the question by simply say- 
ing she ‘‘did not remember.” It is also true that the 
imputation thus cast upon the plaintiff was grossly 
slanderous. She may have made it from malice, 
knowing at the same time that it was false; and from 
the averments of the declaration, which the demurrer 
admits, we must so take it. Still it was the excuse 
she chose to give as to not remembering the date about 
which she had been pressed by this and two previous 
questions. It is, as we consider it, nothing more than 
a reflection cast upon a party to the controversy in an- 
swer to a question which could have been answered 
without making such reflection. The answer might 
have been expunged from the record, and the witness 
punished for making it; but it is quite impossible to 
say that she did not make it in her character as wit- 
ness, or that it is at all like the examples put by the 
judges in Seaman v. Netherclift as being entirely out- 
side of the privilege. 

Judgment affirmed. Robinsonand Bryan, JJ., dis- 
sent. 





HIGHWAYS— DEFECTS — LIABILITY OF 
TOWN FOR TORTS OF AGENTS. 


MASSACHUSETTS SUP. JUD. CT., JUNE 20, 1888, 


Pratt v. TOWN OF WEYMOUTH. 


An insecurely fastened derrick standing in the highway for 
use in repairing a culvert in the highway fell under the 
weight of a stone which was being lifted, and injured a 
passer-by. 

Held, that the town was not liable as for a defect in the high- 
way; the accident being caused by purely human 
agency. 

The work was being done by the highway surveyor under a 
vote of the town to raise money to repair the culvert. 
One of the selectmen told him to do it when the time 
should arrive for the general work, or wheu he saw fit. 

Held, that the surveyor was not acting as a special agent of 
the town or the selectmen, but in his public capacity, so 
that the town was not liable for his negligence. 


R. D. Smith, C. Q. Tirrell and N. H. Pratt, for plain- 
tiff. 

R. M. Morse, Jv., James Humphrey and Horatio E. 
Swasey, for defendant. 


Devens, J. The Superior Court having ruled, upon 
evidence offered by the plaintiff, that he was not enti- 
tled to recover, and having ordered a verdict for de- 
fendant, the question is presented whether, upon 
either of the two causes of action set forthin the dif- 
ferent counts of the plaintiff's declaration, he was en- 
titled to have the case submitted to the jury. We 
shall not have occasion to consider whether the plain- 
tiff was to be deemed a traveller upon the highway 
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which the defendant was bound to keep in repair, or 
whether, if the cause of the injury to the plaintiff was 
a defect therein for which defendant was responsible, 
it had sufficient notice thereof, or whether proper no- 
tice of the injury, as required by statute, was given to 
defendant before the action was brought, but shall as- 
sume that these subsidiary or preliminary inquiries 
should be answered in favor of the plaintiff. The 
ground upon which the plaintiff sought to recover un- 
der his first count was, by virtue of the statute, for an 
injury received through a defect or want of repair in 
the highway, which defendants were bound to 
maintain. Pub. Stats., chap. 52, § 18. There 
was evidence that a derrick was erected and 
standing inthe travelled part of the road to be 
used in repairing a culvert which extended 
across the road, which derrick was insufficiently and 
insecurely supported; one of the guy-ropes extending 
into a neighboring meadow, and being there attached 
to a railroad sleeper buried in the ground, but so de- 
fectively fixed that it was pulled from its position by 
the weight of the derrick, and that of the stone lifted 
thereby. By reason of this the derrick, while thus in 
use by the workmen, fell upon the plaintiff, then pass- 
ing in the highway, and injured him. Whethera der- 
rick standing in the highway, and impeding travellers 
thereon, if one had actually collided with it, or 
whether a derrick thus situated, and so insecurely 
fixed that it was liable to and did fall from its own 
weight or from purely natural causes, could be held to 
be a.defect for which a town would be responsible, are 
questions not necessary now to discuss. The position 
of the plaintiff is that ‘‘a derrick defectively sup- 
ported and standing in the highway, so that it falls 
when in use, is a defect for which the town is or may 
be liable;” and thus that a machine used on the 
highway for the purpose of repairing it, controlled, 
worked and manipulated at the time by workmen, be- 
comes a defect if, by reason that it is thus operated, 
and that it is not sufficiently supported, injury is oc- 
casioned by its fallto one lawfully on the highway. 
To maintain his proposition, the plaintiff relies much 
on Drake vy. Lowell, 13 Mete. 292; Day v. Milford, 5 
Allen, 98, and Pedrick v. Bailey, 12 Gray, 163—some- 
times familiarly known as the “Awning Cases.” 
These decisions were put exclusively on the ground of 
the insufficient strength or defective condition of 
structures which were not mere incidents or attach- 
ments‘of the building, but were adapted to the side- 
walk, and were a part of its construction and arrange- 
ment for use as such. It was deemed that danger 
from their insecure condition might properly be 
treated as arising from a defective or unsafe condition 
of the sidewalk. Where a sign, attached to the build- 
ing only, fell, it was held, as in the case where ice 
overhung the sidewalk, that there was no liability of 
the town as for a defective highway (Jones v. Boston, 
104 Mass. 75; Hixon v. Lowell, 13 Gray, 59); while ina 
case where a sign or trausparency was supported 
above the sidewalk by a pole or post placed thereon, 
and injury was occasioned by the fall of the pole, it 
was held to come within the cases in regard to awn- 
ings above cited ( West v. Lynn, 110 Mass. 534). This 
class of cases has been repeatedly said to express the 
extreme limit, in this direcjion, to which the liability 
of towns should be extended. Barber v. Roxbury, 11 
Allen, 318; Jones v. Boston, ubi supra. Inallof them 
the injury done was occasioned by the operation of 
purely natural causes, and did not proceed from any 
buman agencies, as where a machine is controlled and 
managed by the laborers engaged thereon. In Barber 
v. Roxbury, ubi swpra, a rope was stretched across a 
highway, attached at each end to objects outside the 
limits of the highway, and when not in use lay loosely 
on the ground, not forming any obstruction to public 











travel until the men engaged in moving stone by 
means of the derrick raised the rope gradually by 
turning the crank to which it was attached, so as to 
lift the rope from the ground across the travelled 
space. The rope, while being so raised, struck the 
plaintiff's carriage, and injured her. It was held that 
such injury could not be said to have been caused by 
any defect or want of repair in the highway. The lia- 
bility for defective highways is a limited one. It has 
long been settled that a plaintiff cannot recover unless 
the defect is the sole cause ofthe injury. Where this 
follows from a defect, united with some distinct, effi- 
cient, concurring cause, without which it would not 
have happened, unless, as suggested by Chief Justice 
Shaw in Marble v. Worcester, 4 Gray, 395, sach concur- 
ring cause be pure accident, the plaintiff cannot re- 
cover. Rowell v. Lowell, 7 Gray, 100; Kidder v. Dun- 
stadle, id. 104; Lyons v. Brookline, 119 Mass. 491. Even 
if it be conceded therefore that the derrick was sucha 
defect in the highway that if the plaintiff had collided 
with it, himself exercising due care, or if, by its own 
weight or from any natural cause, by reason that it 
was insufficiently secured, it had fallen upon and in- 
jured him, he might have recovered, such is not the 
case at bar. It was the act of the workmen who em- 
ployed the machine in lifting weights for which it was 
not properly constructed that contributed to the plain- 
tiff's injury, and was the immediate moving cause of 
it. But for this there is no reason, from the evidence, 
to suppose it would have occurred. If the defendant 
is responsible for the act of those who were managing 
the machine, that would be a liability entirely differ- 
ent from that arising from its obligation to maintain 
the way, which we shall have occasion hereafter to 
consider. The derrick did not thereby become a de- 
fect in the highway, by the fall of which the defend- 
ant was subjected to the statutory liability. The only 
care to which we have been referred, or which we 
have found, where a town has been held responsible, 
under a statutory liability for a defect in the highway, 
to a traveller injured therein in consequence of a de. 
fective structure under the control of human agency, 
and being thus used and worked, is Hardy v. Keene, 
52 N. H. 370. Apparently the rule in New Hampshire 
is different from that established in this Common- 
wealth, and towns are held liable for defects in a high- 
way even where a distinct and independent cause con- 
tributes to the injury, unless the traveller's own care- 
lessness is also a contributory cause. The cases in 
other States, where legislation or judicial decisions 
differ, cannot always be safely followed. We are not 
disposed to accept the proposition that a machine un- 
der the active charge of individuals is to be treated as 
a defect in the highway if injury results from its opera- 
tion, and not merely from its presence there. 

If the defendant was not under a statute liability to 
the plaintiff because of a defect or want of repair in 
the highway, the plaintiff also sought to recover 
against it upon a common-law liability for the negli- 
gence of its agents and servants employed by it in do- 
ing certain work which it had undertaken. This cause 
of action is set forth in the second count of the plain- 
tiff's declaration; and there was evidence that in the 
erection of the derrick insufficiently supported, and in 
the operation of it in lifting weights which it {was in- 
adequate to sustain, there was negligence on the part 
of those doing the work of making or repairing the 
culvert across the road, in which they were engaged. 
The question is therefore presented,whether, upon the 
evidence, Cushing, the person doing the work and 
those engaged with him, are to be treated as the 
agents or servants of the defendant. Cushing was the 
highway surveyor, regularly chosen as such by the 
town, and the work was being done within the district 
assigned to him. That a town is not responsible for 
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the acts of highway surveyors, or the men employed 
by them in doing duty imposed upon them by law in 
the repair of highways, has been repeatedly decided, 
and the reasons for this exemption have often been 
stated. Hafford v. New Bedford, 16 Gray, 297; Bar- 
vey v. Lowell, 98 Mass. 570; Walcott v. Swampscott, 1 
Allen, 101; Tindley v. Salem, 137 Mass. 171; Cushing v. 
Bedford, 125 id. 526; Manners v. Haverhill, 135 id. 171; 
VcKenna v. Kimball, 145 id. 555; Clark v. Town of 
Easton, 146 id. 43. That a town, although it has duly 
chosen surveyors of highways, may from time to time, 
or for special reasons or occasions, undertake to re- 
pair its ways and bridges in some other than the regu- 
lar and ordinary manner, and may select and employ 
men as its agents for this purpose,in which case it would 
be responsible for torts committed by them, must also 
be conceded. Hawks v. Charlemont, 107 Mass. 414; 
Deane v. Randolph, 182 id. 475; Sullivan v. Holyoke, 
135 id. 273; Tindley v. Salem, ubi supra; Waldon v. 
Haverhill, 143 Mass. 582. Nor if the town had under- 
taken to make tbe repair of the drain or culvert 
through an agent selected for the purpose, whom it 
was entitled to control in the performance of his work, 
would it be perhaps important that such agent was 
also a highway surveyor. Butin the case at bar the 
town selected no agent to do this work. It did indeed 
pass a vote “to raise and appropriate $200 to enlarge 
the drain across Broad street; * * * also the drain 
across Commercial street; ” in the performance of 
which latter work the injury complained of by the 
plaintiff occurred. But there is nothing to show that 
it was not left to be performed by the public officers 
whom it had chosen according to law, and on their 
official responsibility as such. The work wasitself the 
repair of a highway, within the scope of Cushing’s au- 
thority and duty as highway surveyor. In perform- 
ing it he had no authority from the town to act other- 
wise than as a public officer, nor did he attempt to do 
so, 80 far as the evidence shows. If he had done so, 
it would not be important, as it would not be in his 
power alone to divest himself of his public character, 
and constitute himself the servant of the town. Nor 
if it were possible to construe the appropriation for 
enlarging the drain on Commercial street, as the plain- 
tiff urges it may be (in which position we do not con- 
cur), as requiring the selectmen to do this work by 
employing some suitable person as a servant of the 
town, does the case afford any evidence that Cushing 
was thus employed. A general direction is given to 
the selectmen over the work of the highway surveyor 
in their respective districts to see that the money ap- 
propriated to such districts is carefully and judi- 
ciously expended. Pub. Stat., chap. 52, $3; Benjamin 
v. Wheeler, 15 Gray, 490. The responsibility of doing 
the work, directing the laborers, and taking charge of 
the repairs, is that of the highway surveyor. The 
facts that Humphrey, one of the selectmen, told Cush- 
ing that there was an appropriation of #200 to spend 
in widening the drain across Commercial street, and 
that it would come in with the general work when it 
was the proper time to do it, or when Cushing “ saw 
fit to do it;”’ or that, as Cushing afterward states, “In 
substance, Humphrey told me the work was for me to 
do when the proper time arrived for the general 
work "'—furnish no evidence of any engagement or 
contract with Cushing as the agent of the town or of 
the selectmen, evenif the selectmen had authority to 
make such an engagement. 
Judgment on the verdict. 
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ConTRACT — BREACH — PLEADING — GENERAL AND 
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TIES — NON-JOINDER — WAIVER — CORPORATIONS—OF- 
FICERS — PRESIDENT — SALARY AND ADVANCES —PAY- 
MENT BY STOCK—MEETINGS OF DIRECTORS—VALIDITY 
— ESTOPPEL — BY ACQUIESCENCE — STOCK—CONTRACT 
TO CONVEY — AGREEMENT TO PAY INDEBTEDNESS — 
ABANDONMENT — OPTION — MEASURE OF DAMAGES.— 
(1) In an action for breach of contract, the complaint 
averred that plaintiff bad performed all conditions 
precedent of defendant’s liability, and the answer de- 
nied each allegation of the complaint not therein ad- 
mitted, and then proceeded to enumerate certain par- 
ticular breaches of specified conditions. Held, that in 
spite of the general denial therein, the answer raised 
issues only as to the breaches specifically named. (2) 
In an action on a contract for the sale of stock, pro- 
viding that the ‘vendor should deposit it with a trust 
company to be delivered to vendee upon payment 
therefor, a complaint by vendor for the purchase- 
mouey, which avers such deposit, need not make a 
tender of the stock. (3) In an action upon a tripartite 
agreement between plaintiff, defendant and a cor- 
poration for the sale of stock of said company, in 
which the company fJhad covenanted with defendant 
that plaintiff was the owner of the stock sold to de- 
fendant, the answer not alleging that the corporation 
should have been joined as defendant, the non-joinder 
will not defeat plaintiff's right to recover; it not ap- 
pearing but that the rights of all parties could be defi- 
nitely determined without such joinder. (4) Where 
the president of a corporation has served as such for 
many years without salary, and advanced to the com- 
pany considerable sums of money, which it still owes 
him, the directors have the right to compensate him 
for said services and advances by issuing to him in 
satisfaction thereof, in good faith, all the shares of 
stock remaining in the treasury. (5) A president ofa 
corporation, to whom stock had been issued for ser- 
vices and advances, sold his stock, iucluding the shares 
so issued, to defendant, who refused to pay the pur- 
chase-money on the ground of defect of title, because 
only three of the five directors (of whom the president 
was one) was present at the meeting which ordered 
the issuing of said stock. Neither the company, as 
then {constituted, nor after the resignation of said 
president and the election of defendant, as his suc- 
cessor, nor any stockholder, made any objection to 
said issue; and defendant, with full knowledge of the 
facts, used the other stock purchased of plaintiff, the 
former president, took an extension of time for the 
performance of the contract of sale, and neither as 
president nor stockholder made any attempt to annul 
or avoid the acts of said board. Held, that the facts 
amounted to ratification thereof by the company, and 
that defendant by his conduct was estopped from de- 
nying plaintiff's title to said stock. (6) The stock- 
holders and interested parties having full knowledge 
also of the fact that the directors not present had no 
notice of said meeting, and countenancing plaintiff's 
dealing with the shares as his own, and taking no steps 
to disaffirm the action of the said board in issuing said 
stock, will be presumed to have ratified said action, 
and the title of plaintiff to the stock will be validated 
thereby. (7) The contract of sale of corporation stock 
contained a provision that if any debts or liabilities of 
the company existed, they should be paid by the com- 
pany or by the plaintiff before February next. Held, 
that this stipulation did not apply to debts created 
after the date of said contract, and after the resigna- 
tion of plaintiff, and the election of defendant, as 
president of the company. (8) After failure of de- 
fendant to pay the purchase-money for the stock as 
provided by the contract of sale, plaintiff, at defend- 
ant’s request, gave him an option,jin writing, to take 
the shares undelivered under the contract, upon pay- 
ment to the trust company of the money defondant 
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had promised to pay by the contract; and also, by like 
request, gave an option to a third party to take those 
shares, with others, upon payment of a sum to be ap- 
plied to a defendant’s indebtednes under the contract. 
Held, that these options did not amount to an aban- 
donment of the contract by mutual consent. (9) In 
action for breach of said contract, the measure of dam- 
ages is the amount of the unpaid purchase-money 
named in the agreement, and not the difference be- 
tween the agreed price and the {market value of the 
stock, plaintiff not having held and ‘appropriated the 
stock tohisown use. June 5, 1888. Reed v. Hayt. 
Opinion per Curiam. 


INSURANCE — CHANGE IN POSSESSION OR TITLE— 
DEEDS; ABSOLUTE AS SECURITY FOR DEBT.—Deeds 
given to secure an indebtedness, though absolute in 
terms, and each purporting to convey the property, 
though no change of possession took place, do not con- 
stitute such sale or transfer, or change in title or pos- 
session, as are made a condition of forfeiture in a 
policy of insurance; but that the grantor remained 
the legal owner may be shown by parol. The cases 
are very numerous in our reports, and so familiar to 
the profession that we are surprised at the necessity 
at this date of referring to them at all. We will how- 
ever cite afew of the cases showing that it has been 
the settled law for many years that a deed, though 
absolute in form, if given as security for a debt, is to 
all intents and purposes, both at law and in equity, a 
mortgage only. The case of Murray v. Walker, 31 N. 
Y. 399, was in ejectment by one holding a patent from 
the State, acquired under a certificate of purchase as- 
signed to him by the purchaser from the State as se- 
curity for a loan, against a tenant of one who had ac- 
quired the rights remaining in such assignor after the 
assignment. It was held that the patent, although 
absolute in form, was received by the patentee as se- 
curity only, and that the action could not be main- 
tained; Wright, J., saying: ‘‘A deed or conveyance, 
absolute on its face, if really only intended to securea 
debt, is deemed in equity and at law a mortgage, 
though the defeasance be by parol.’’ In Horn v. Ke- 
teltas, 46 N. Y. 605, Allen, J., said: “It is now too 
late to controvert the proposition that a deed, absolute 
upon its face, may, in equity, be shown, by parol or 
other extrinsic evidence, to have been intended as a 
mortgage. * * * The courts of this State are fully 
committed to the doctrine; and whatever may be the 
rule of other States, here, in passing upon the ques- 
tion, we have only to stand upon the safe maxim of 
stare decisis.” The same learned judge, in Carr v. 
Carr, 52 N. Y. 260, says “that whatever property is 
transferred, no matter in what form or by what con- 
veyance, as a security for debt, the transferee takes 
merely as mortgagee, and has no other rights or reme- 
dies than those the law accords to mortgagees.”’ It 
was held by this court in the case of Shattuck v. Bas- 
com, 105 N. Y. 40, that a judgment rendered in an ac- 
tion of ejectment between one Coleman, as plaintiff, 
claiming title under an absolute deed from Bascom, 
and an adverse claimant, upon a verdict for the de- 
fendant, was not an adjudication which barred Bas- 
com in a subsequent action between him and such ad- 
verse claimant, if it was shown that such deed was 
given as security foradebt. Wethink also that the 
case of Hodges v. Insurance Co., 8 N. Y. 416, is in 
point in this case. The defendant contended in that 
case, as in this, that although the deed then in ques- 
tion, as between the parties, might be construed as a 
mortgage, yet as to the defendant, it was an absolute 
conveyance. Butthe court held otherwise, and de- 
cided that as the deed was given as security for a debt, 
the title of the property did not pass, the grantor 
therein remaining the legal owner of the property, 
and that this fact might be shown by parol. It follows 





from these authorities that the legal position of Mrs. 
Sleight, as the owner of the property, was not changed 
or affected by the deeds referred to, and that such in- 
struments did not bring the transaction within either 
the letfer or the spirit of the contract. The interest 
of Mrs. Sleight in the property remained the same 
after as before the delivery. It is true that througha 
course of legal proceedings the title to the property 
might finally be acquired by some one, if the debt was 
not paid; but this would be equally true if Mrs. 
Sleight had given to McLoughney her note of hand for 
the debt, and it had been followed by judgment and 
asale of the land under execution. June 5, 1888. 
Barry v. Hamburg-Bremen Fire Ins. Co. Opinion by 
Ruger, C. J. 


JURY — IMPANELLING — DIVISION OF COUNTY INTO 
DISTRICTS — DRAWING FROM DISTRICT — CRIMINAL 
LAW —SENTENCE AND PUNISHMENT — COMMITMENT 
— DESCRIPTION OF OFFENSE — HOMICIDE — KILLING 
BY PRISONER IN ATTEMT TO ESCAPE— PROOF OF CoM- 
MITMENT — TRIAL — VIEW BY JURY — MISCONDUCT — 
DISCRETION OF TRIAL CoURT.—-(1) Laws of New York, 
1822, chapter 137, section 3, which is unrepealed, di- 
vides Seneca county into two jury districts, and ep- 
acts that the clerk of the county shall keep the names 
of the jurors in such districts separate, and the jurors 
shall be drawn for each court from the jury district in 
which the court is to be held; and the Code of Civil 
Procedure, section 3347, provides that the provisions 
of the Code of Civil Procedure, sections 1027 and 1062, 
regarding the drawing of jurors, do not affect ‘any 
special provisions of law remaining unrepealed after 
May, 1877, whereby * * * a county is divided into 
two or more jury districts.’ Held, that a challenge 
to the jury on the ground that they were not drawn 
from the body of the county, as provided by the Code 
of Criminal Procedure, section 358, enacting that a 
trial jury shall be formed “as provided by the Code 
of Civil Procedure’’ is properly refused. (2) State- 
ment ina commitment that defendant was held to 
answer upon ‘“acharge of burglary in the third de- 
gree,’’ and that in another commitment that he was 
held upon ‘‘a charge of grand larceny in the first de- 
gree,’’ are sufficient compliances with the Code of 
Criminal Procedure of New York, section 214, requir- 
ing the nature of the crime to be briefly stated in the 
commitment, to render them admissible in evidence 
on the trial of an indictment of murder committed 
while defendant was confined in prison. (3) It is not 
incumbent upon the prosecution in a trial for murder 
committed by a prisoner in jail, to put in evidence 
the proceedings taken upon the examination of the 
defendant prior to his imprisonment, in order to show 
that at the time of the murder he was lawfully im- 
prisoned upon a charge of felony; it being shown that 
he was arrested upon a valid warrant, issued by com- 
petent authority, and was examined before a duly-au- 
thorized magistrate, and held to answer, and commit- 
ments were then made and delivered to the sheriff. 
(4) Where the officers in charge of the jury about to 
view the scene of the murder are not caused to take 
the oath required by the Code of Criminal Procedure 
of New York, section 412, but defendant’s counsel 
make no objection, the omission is an irregularity 
which is waived by the failure to object; and under 
section 465, giving to the trial court power to grant 4 
new trial to defendant where the jury has received 
any evidence out of the court other than that resulting 
from a view as provided, or have been guilty of any 
misconduct by which a fair and due consideration of 
the case has been prevented, if it can see that the sub- 
stantial rights of defendant have been prejudiced, 4 
refusal to set aside the verdict for irregularity will 
not be disturbed. June 19, 1888. People v. Johnson. 
Opinion by Ruger, C. J. 
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MORTGAGE —- COVENANT TO} PAY INCUMBRANCKES— 
RELEASE TO MORTGAGOR.—A wife joined with her 
husband in the execution of a deed of land absolute 
on its face, but in reality a mortgage to secure debts 
due the grantee from her husband; the mortgagee 
covenanted to pay prior incumbrances, but quit- 
claimed, withuut doing so, to the wife, upon her 
promise to pay the husband’s debts, and bought the 
land under a sale on one of the prior mortgages. On 
a bill by the wife to recover the value of the land 
above the incumbrances, on the theory of a sale, held, 
that she could not, even if she had made it a part of 
her complaint, hold the defendant liable on account 
of his covenant to pay the prior incumbrances, as the 
grant to him not being absolute, he did not become 
primarily liable to the prior mortgagees, and having 
released the premises, the consideration for his cove- 
nant was removed. Garnsey v. Rogers, 49 N. Y. 233; 
Pardee v. Treat, 82 id. 385. June 19, 1888. Cole v. 
Cole. Opinion by Gray, J. 


OFFICE AND OFFICER — ELIGIBILITY — NEw York 
CIVIL SERVICE — CANAL EMPLOYEES — CONSTITU- 
TIONAL LAW—CONSTRUCTION OF AMENDMENT.—(1) The 
Laws of New York, 1883, chapter 354, which provides 
for the appointment of a civil service commission, with 
authority to provide for competitive examinations for 
testing the fitness of applicants for the public service 
according to a certain classification, and that all ap- 
pointive offices, etc., shall be filled by selection from 
among those graded highest as the result of such com- 
petitive examinations, does not apply to the appoint- 
ment of persons employed in the care and manage- 
ment of the canals; Constitution of New York, arti- 
cle 5, section 3, creating the office of superintendent 
of public works, giving that officer exclusive power to 
select and appoint his subordinates. (2) Constitution 
of New York, article 5, section 3, an amendment 
adopted in 1876, which creates the office of superin- 
tendent of public works, and providing that all per- 
sons empluyed in the care and management of the 
canals shall be appointed and be subject to supervis- 
ion or removal by him, is not to be construed in con- 
nection with article 5, section 6, of the original Con- 
stitution, which provides that ‘‘the powers and duties 
of the respective buards, and of the several officers in 
this article mentioned, shall be such as now are or 
hereafter may be prescribed by law,” as that would 
make the amendment ineffectual, while each provis- 
ion has some office to perform; and where there is 
any repugnaucy between an amended statute or Con- 
stitution and the original, the latter must be regarded 
asrepealed, June 5, 1888. People v. Angle. Opinion 
by Ruger, C. J. 


PARTITION — RIGHTS OF PURCHASER — LIS PENDENS 
— POWER OF COURT TO ORDER SALE.—Where the de- 
fendants in partition proceedings, after notice of lis 
pendens is duly filed against them, execute a mortgage 
upon the land in dispute, the title of the purchaser 
under the partition proceedings is to be deemed good 
against an assignee of the mortgage, under the Code of 
Civil Procedure of New York, sections 1670, 1671, 1557, 
subdivision 2, providing that judgment in partition 
proceedings shall be conclusive as to every person 
claiming through a party thereto “by title accruing 
after the filing * * * ofa notice of the pendency 
of theaction.’”’ (2) It isdiscretionary with the court 
in partition proceedings to direct a sale or actual par- 
tition under the Code of Civil Procedure of New York, 
section 1547, providing: ‘‘ Where it * * * appears 
tothecourt * * * thatthe property, or any part 
thereof, is so circumstanced that a partition thereof 
cannot be made without great prejudice to the own- 
ers, the interlocutory judgment, except as otherwise 
specially prescribed in this article, must direct that 
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the property, or the part thereof which is so circum- 
stanced, be sold at public auction.” June 5, 1888. 
Brooks v. Ackerly. Opinion by Danforth, J. 


RAILROAD — ACCIDENT AT CROSSING — CONTRIBU- 
TORY NEGLIGENCE — QUESTION FOR JURY — RATE OF 
SPEED.—In an action against a railway company for 
killing plaintiff's horses, the driver testified that as he 
approached defendant's tracks at a distance of 100 feet, 
he looked both ways, and saw no danger, and at sixty 
feet looked a second time, with the same result. Ap- 
proaching nearer, he looked a third time in one direc- 
tion, but was momentarily diverted from looking in 
the other by the reckless advance of a boy toward 
him, when, his horses’ heads being in three or four feet 
of the tracks, heariug the whistle, looked and saw the 
train within 300 or 400 feet. His horses were in mo- 
tion, but going slowly, and it was so near that he could 
not get them out of the way when they were struck by 
the engine and killed. Held, that the question of 
plaintiff's negligence should have been submitted to 
the jury, and that a nonsuit at the direction of the 
court was improper. A railway company may be guilty 
of negligence in running its train at an improper and 
dangerous rate of speed at acrossing made by a pub- 
lic street in a populous neighborhood, although all 
the statutory signals be given; that being a question 
for the determination of the jury. June 26, 1888. 
Thompson v. New York Cent. & H. R. R. Co. Opin- 
ion by Peckham, J. 


——— ACCIDENT AT CROSSING — CONTRIBUTORY NEG- 
LIGENCE— QUESTION FOR JURY.—Plaintiff, sixty-five 
years old, was struck by defendant’s engine while 
crossing their tracks at night. The accident occurred 
at the intersection of two streets, one of which was 
entirely occupied by the tracks. Getting partly over, 
plaintiff was stopped by a switch train, and while 
waiting was struck by the engine, which approached 
without any warning or head-light; omitting all the 
There was no 
flagman there. Plaintiff could see 100 feet in the di- 
rection of the approaching train, and in day-time could 
have seen 500 feet. He looked for trains both ways 
before stopping on the tracks, but none were in sight. 
He had been familiar with the crossing for fourteen 
years. Held, that the case should have been submit- 
ted to a jury, and that a direction for a nonsuit was 
improper, as it could not be said, asa matter of law, 
that plaintiff was guilty of contributory negligence. 
June 26, 1888. Blaiser v. New York, L. E. & W. R. Co. 
Opinion per Curiam. 


RELIGIOUS SOCIETIES — CONTRACTS — AUTHORITY 
OF OFFICERS — ROMAN CATHOLIC CHURCH — POWERS 
OF TRUSTEES.—In an action against a religious cor- 
poration on certain promissory notes signed, not as a 
board, but separately, by the president, the secretary 
and the treasurer, who constitute a majority of the 
trustees, but ure not shown to have had authority to 
make the notes, their siguatures as officers do not 
raise the presumption of their authority; and in the 
absence of a showing of such authority, or of previous 
similar dealings, or of any adoption or ratification by 
the corporation of the instruments, they are not 
binding upon it. (2) The act of New York, 1863, 
amendatory of the act of 1813, providing that upon the 
making and filing a certificate of incorporation by the 
bishop, the vicar-general and a pastor of a Catholic 
church, together with two others selected by them, 
the persons signing the certificate and their successors 
shall be a body corporate; and providing further that 
“such church or congregation shall be a body corpor- 
ate by the name and title expressed in such certifi- 
cate, and said persons signing the same shall be trus- 
tees thereof’’—does not constitute the trustees the 
corporation in place of the congregation, so as to make 
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the acts of a majority of the trustees binding on the 
congregation, in the absence of proof of their au- 
thority. It is elementary that the powers vested in a 
corporation aggregate, having a board of trustees, re- 
side, for all purposes of practical administration, in 
the board as the governing body. The corporation, 
being a legal entity merely, can only act through in- 
strumentalities and by delegation. The statute creat- 
ing it may prescribe its mode of action; and wheu the 

thods and ag by which it may act are desig- 
nated, that designation operates as a limitation and 
excludes other modes of action. Landers v. Church, 
97 N. Y. 119. The general powers of religious corpora- 
tions are enumerated in the fourth section of the act 
of 1813. They are in form conferred upon the trus- 
tees. The section authorizes and empowers the “ trus- 
tees ’’ to exercise the powers specified, and by the clos- 
ing paragraph empowers them to regulate and order 
“all other matters and things relating to the temporal 
concerns and revenues of such church.’”’ The trustees 
of the defendant were therefore the only legal repre- 
sentatives of the corporation in exercising its corpor- 
ate franchises and powers. Whatever powers were 
conferred on the corporation may be exercised in its 
behalf by the trustees. They, acting as a board, can 
make or authorize acts binding on the corporation, 
and they alone. Their sanction or authority is essen- 
tial to a valid corporate act. The qualification that 
the collective authority of the trustees, acting as a 
board, is essential in order to bind the corporation by 
the action of its trustees, is a recognized doctrine of 
the law of corporations. The trustees of a corpora- 
tion have no separate or individual authority to bind 
the corporation; and this, although the majority or 
the whole number, acting singly and not collectively 
as a board, should assent to the particular transaction. 
Commeyer v. Churches, 2 Sandf. Ch. 186; D’Arcy v. 
Railway Co., L. R., 2 Exch. 158; Corstant v. Rector, 
4 Daly, 305; 1 Wat. Corp., § 70; 1 Mor. Priv. Corp., 
§ 531. This principle is recognized by statute, and ex- 
pressly applied to the action of trustees of religious 
corporations by the act of 1813, which declares that 
‘*a majority of the trustees, being lawfully convened, 
shall be competent to do and perform all matters and 
things which sach trustees are authorized or required 
to do or perform; and all questions arising at such 
meetings shall be determined by a majority of the 
trustees present, and in case of an equal division, the 
presiding trustee shall have a casting vote.’’ Act 1815, 
§5; Act 1863,§2. But the plaintiff asserts that the 
facts proved raised a presumption that the notes were 
executed pursuant to the authority of the board of 
trustees. The notes on their face purport to be obliga- 
tions of the corporation. They recite that they were 
given for loans made by the payee to the corporation, 
and they are signed by its president, secretary and 
treasurer in their official character. It was not shown, 
as matter of fact, that they were issued in pursuance 
of any vote, action or resvlution of the board of trus- 
tees, or that they were given for a corporate debt, or 
that the corporation received the benefit of the con- 
sideration, or indeed that any consideration existed. 
These material facts, it is insisted, are presumptively 
established by the instruments themselves, and the 
proof that they were executed by the executive offi- 
cers of the defendant. [nan action against a corpora- 
tion, where'the act or contract which is the founda- 
tion of the suit is shown to be a corporate act which 
the corporation had power to perform, but upon cer- 
tain conditions, the doctrine of presumption is some- 
times applied in favor of the plaintiff. This doctrine 
is stated by Story, J., in his opinion in the éase of 
Bank v. Dandridge. 12 Wheat. 70, in language which 
has been frequently quoted as follows: ‘‘Acts which 
presuppose the existence of other acts to make them 














legally operative as presumptive evidence of the lat- 
ter.’ The same principle was asserted in Nelson v. 
Eaton, 26 N. Y. 410, in answer to the claim that the 
notes sued upon in that case, to which the plaintiff 
claimed title through a bank, had been transferred by 
a banking corporation to the plaintiff without au- 
thority of a resolution of the board of directors, as re- 
quired by statute. It appeared by the complaint, and 
and was admitted by the demurrer, that the notes 
sued upon were duly indorsed by the corporation by 
an authorized officer. The court said that it ‘* would 
not presume that the transfer had beeu made in vio- 
lation of the statute.’’ In the cases referred to a cor- 
porate act was proved, and a presumption was in- 
dulged in favor of its regularity. In the present case 
there is no proof of a corporate act except by the dec- 
laration of the officers of the defendant on the face 
of the instruments; and there is no proof whatever 
that they were authorized either to make the notes or 
to make any representations binding upon the de- 
fendant. They assumed to act as agents, but the only 
proof of their agency to make the notes is their own 
declaration; and it is familiar doctrine that an agency 
can neither be created nor proved by the acts or dec- 
larations of the assumed agent alone. Marvin v. 
Wilber, 52 N. Y. 270. It is true that the persons who 
signed the notes were officers of the defendant, and 
that they constituted a majority of the trustees of the 
defendant. But proof that a promissory note pur- 
porting to be made by a corporation was signed by its 
president and secretary, does not show that it is the 
note of the corporation, without proof that it was 
made by its authority. McCullough v. Moss, 5 Denio, 
567; Bridge Co. v. Bachman, 66 N. Y. 262; Bank v. 
Clements, 3 Bosw. 600. In Packard v. Society, 10 Metc. 
427, the court, referring to this subject, and speaking 
of the treasurer of a religious corporation, said: 
“ There is nothing in the nature of the business to be 
done, or the duties which devolve upon the treasurer 
of such a corporation, that can require or justify the 
giving of negotiable instruments binding the society, 
without being authorized by a special vote to that 
effect.’’ The name of an officer of a corporation may 
be descriptive of his authority, and authorize him, as 
to third persons, to bind the corporation in respect to 
matters which, according to usage and the common 
understanding, are within the authority of such an 
officer, although in the particular case such authority 
has been withheld. The case of a cashier or teller of 
a bank is an illustration. Story Ag., $114. But it is 
not the common usage or understanding that the 
president, secretary and treasurer of a religious cor- 
poration possess power, by virtue of their offices, to 
borrow money for or issue notes of the corporation. 
They may be the agents usually designated to issue 
such obligations when their issuance is determined 
upon by the trustees. But they are special and not 
general agents of the corporation, and can only act in 
such transaction by virtue of a special authority; and 
their authority must be shown by those claiming to 
bind the corporation upon obligations issued by them. 
The fact that the three persons who signed the notes, 
being a majority of the trustees, might, acting as a 
board, have authorized the issuing of the notes, does 
not show or tend to show that this had been done. 
The other circumstances shown rather tend to repel 
the inference of authority by resolution of the board 
of trustees. The notes do not purport to have been 
executed by the signers acting as a board, and it is 
shown that in fact they acted separately in signing 
them. It does not follow that their joint action in a 
meeting with their associates as a board would be the 
same as their separate action outside of the board. 
The presumption that officers have done their duty 
does not stand for proof of authority in an action 
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against the principal in a matter outside of their offi- 
cial duties, and where special authority must have 
been conferred to justify the act. See United States 
y. Ross, 92 U. S. 281. There is an ancient rule of the 
common law, founded on technical reasons, that a 
contract under the seal of a corporation, attested by 
the signature of its executive officers is, prima facie 
at least, the contract of the corporation. Lovett v. 
Association, 6 Paige, 60; Bowen v. Congregation, 6 
Bosw. 263; Trustees, etc., v. McKechnie, 90 N. Y. 618. 
The seal of a corporation was its signature. The fact 
that it was affixed to an instrument purporting to be 
the deed of a corporation, was evidence that its cus- 
tody had been committed to the person signing it. It 
was regarded as a transaction of such solemn import 
that the corporation was deemed to be present at the 
doing of the very act which the seal authenticated. 
Now that it is no longer necessary for a corporation 
to contract under seal, it does not follow that the 
same presumption should attend an unsealed contract 
purporting to have been made by the officers of a cor- 
poration. Such a presumption has never been in- 
dulged, so far as we have been able to find, to sustain 
an allegation that an unsealed contract, executed by 
officers of a corporation in its name, was a corporate 
obligation, unless authority was implied from the na- 
ture of the office or from previous similar dealings 
recognized by the corporation or a ratification was 
shown. When an agency is once lawfully constituted, 
the agent may in some cases bind the principal by a 
false representation that a particular transaction of 
the same general nature with that authorized, is 
within the power conferred, when in fact it has never 
been authorized, and was a fraud upon the power. 
The case of Bank v. Aymar, 3 Hill, 262, the principle 
of which has been reaffirmed in subsequent cases, is 
an illustration. These cases have no application. The 
very fact to be proved by the plaintiff, and without 
proving which he could not advance a step, was 
whetber an agency to make notes has been constitu- 
ted at all. This could not be proved by the declara- 
tions of the assumed agent or by his representations. 
No original authority to makes the notes was shown, 
nor any adoption or ratification of the instruments by 
the corporation. The plaintiff failed on the vital issue 
of authority. The case of Bank v. Turquand, 6 El. & 
Bl. 327, is not, we think, in point. June 5, 1888. Peo- 
ple’s Bank of City of New York v. St. Anthony’s Ro- 
man Catholic Church of Brooklyn. Opinion by An- 
drews, J. 


SALE — WHEN TITLE PASSES — RISKS OF SHIPMENT— 
ACTION FOR PRICE — PROVINCE OF JURY — APPEAL — 
OBJECTIONS NOT RAISED BELOW.—(1) An agreement 
was: “ New York, January 3, 1882. Sold for account of 
Mee, Billings & Co., London, to James MecNider, five 
hundred (500) bags prime fermented Bahia cocoa, at 
59s. per cwt., C., F. & I., by steamer to N. Y.; buyers 
to furnish cable credit, or pay banker’s commission. 
Arthur R. Kyte, Broker ’’—it being admitted that the 
letters **C., F. & L.”’ meant “to include cost, freight 
and insurance.” Held, that upon shipment by the 
vendor the obligation of the purchaser attached, and 
injury to the cocoa during the voyage is no excuse for 
non-performance. (2) Where the amount due, if any 
thing, is conceded, and the liability depends upon the 
construction of a written agreement, a submission of 
the case to a jury is unnecessary. (3) Where at the 
trial the only contention upon the facts was that the 
goods were not in prime condition—were not mer- 
chantable—when they came, and a contention upon 
the law that in consequence of that defect defendant 
was relieved from liability, the appellate court will 
not consider an assignment of error that the court 
erred in overlooking the circumstance that ‘no bill 
of lading and 0 .policy of insurance had been de- 





livered to defendant.”’ June 5, 1888. Mee v. McNéder. 
Opinion by Danforth, J. 


TENDER — AFTER SUIT BROUGHT— PAYMENT INTO 
COURT — ADMISSION OF PLAINTIFF'S RIGHT TO SUE— 
PRACTICE — NONSUIT—SUFFICIENCY OF TENDER—PRO- 
VINCE OF JURY — FAILURE TO GIVE NOTICE — WAIVER 
OF OBJECTION.—(1) Where, owing to a previous gen- 
eral assignment for the benefit of creditors, the plain- 
tiff took no right of action by an assignment of the 
debtor’s interest in a stock transaction, a tender and 
payment into court of the amount tendered, admits 
the contract or duty sued upon, and the plaintiff's 
right to the amount tendered, but does not prevent 
the defendant’s showing, to defeat further recovery, 
the plaintiff acquired no title to the original cause of 
action. (2) Though the plaintiff had no right of ac- 
tion except such as arose from a tender and payment 
into the court by the defendant, a nonsuit cannot be 
granted where it is not shown that there was a suffi- 
cient tender before suit brought, and defendant gave 
no notice of the payment into court, as required by 
the Code of Civil Procedure of New York, section 732, 
in order to make a valid tender after suit brought. (3) 
Where a tender, before suit brought, was admitted, 
but claimed to be insufficient because made to one 
who had assigned the claim, and not to the assignee, 
the court cannot withdraw the question from the jury, 
and a grant a nonsuit, on the ground that there had 
been a sufficient tender. (4) The failure to give the 
notice required by the Code of Civil Procedure of New 
York, section 732, to make valid a tender after suit 
brought, is not waived, though the plaintiff do not 
raise the objection before trial. June 19, 1888. Wil- 
son v. Doran. Opinion by Andrews, J. 


_—__—— 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

ASSAULT AND BATTERY — HIGHWAY — RIGHTS OF 
TRAVELLER.— In an action for assault and battery, the 
defendant may show that he was travelling along a 
highway adjoining plaintiffs land, which at that 
point was impassable; that when he turned out on 
the adjacent land to pursue his journey he was as- 
saulted by the plaintiff; and that while defending 
himself he committed the assault and battery com- 
plained of. The material question is whether the fact 
that the highway was impassable constituted any de- 
fense to this action, and we have to say we think it 
does. Such has been the well-settled common-law rule 
in England for many years. Ang. & D. Highw. § 363. 
Highways are established for the use and benefit of the 
public, and when they are rendered temporarily im- 
passable the right of travel should not be interrupted. 
This right is based on the ground of inevitable neces- 
sity; and also where the public convenience and neces- 
sity come in conflict with private right, the latter must 
yield to the former. Such fact therefore may be 
pleaded and shown as an excuse for the alleged tres- 
pass. Such temporary and unavoidable use of private 
property must be regarded as one of those incidental 
burdens to which all property in a civilized community 
is subject. The leading case on this subject in this 
country is Campbell v. Race, 7 Cush. 408; 54 Am. Deo. 
731. See also Morey v. Fitzgerald, 56 Vt. 487. These 
cases sustain the views above expressed. Iowa Sup. 
Ct., March 10, 1888. Jrwin v. Yeagar. Opinion by 
Seevers, C. J. 


CARRIERS — OF GOODS —: WRONGFUL DELIVERY BY 
CONNECTING CARRIER.— Defendant, a transportation 
company, contracted to transport plaintiffs goods 
from Boston to Norfolk, Va., thence to be delivered to 
him or his assigns. The bill of lading showed that 
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the goods were to be sent to Windsor, N. C., and con- 
tained the words, “ notify A. B. Windsor, N. C.” The 
defendant, as was its custom with goods marked for 
points beyond its line, as these were, undertook to 
deliver them to connecting carriers, and the connect- 
ing carriers delivered them to A. B. at Windsor, with- 
out requiring him to produce an order from plaintiff. 
Held, that upon A. B.'s refusal to pay for the goods, 
the defendant was liable for a breach of duty, and the 
facts and value of the goods being undisputed, it was 
proper for the trial court to charge that plaintiff was 
entitled toa verdict as matter of law. As the con- 
tract is express that the gouds shall be delivered at 
Norfolk to the order of the plaintiffs, a contract on the 
part of the defendant to forward the goods beyond 
Norfolk cannot be implied from marks and directions 
which indicate that Windsor was intended by the 
plaintiffsto be the ultimate destination of the goods. 
Butif these marks and directions could be held to 
give authority to the defendant to send the goods for- 
ward by the usual route to Windsor, and if the de- 
fendant undertook to do this, it should have forwarded 
them with proper instructions. Although Skirven 
was to be notified of the arrival of the gouds, yet it is 
plain from the contract of the defendant that the 
goods were ultimately to be delivered to the plaintiffs 
or their order, and the neglect of the defendant 
to give this instruction to the carrier to whom it 
delivered the goods at Norfolk for transportation to 
Windsor was a breach of the duty which it assumed 
when it forwarded the goods. The plaintiffs have lost 
the value of the goods by the breach of the contract, 
or of this duty, by the defendant. We infer from the 
exceptions that the facts therein recited were undis- 
puted ; if so, the instructions were correct. Libby v. 
Ingalls, 124 Mass. 503 ; Darling v. Railroad Corp., 11 
Allen, 295: Hall v. Railroad Co., 14 id. 439; Forbes 
v. Railroad Co,, 133 Mass. 154; Claflin v. Same, 7 Allen, 
345; Railroad Co. v. Railroad Co., 6 id. 254; Railroad 
Co. v. Washburn, 22 Ohio St. 324; Johuson v. Railroad 
Co., 38 N. Y.610. Mass. Sup. Jud. Ct., March 3, 1888. 
North v. Merchants’ & M. Trans. Co. Opinion by 
Field, J. 


CONSTITUTIONAL LAW — REGULATION OF COMMERCE 
—TAX ON SLEEPING CAR COMPANIES.— The Indiana 
statute which provides that every sleeping-car company 
doing business in the State shall annually report to 
the auditor the gross amount of allits receipts, within 
or without the State, for fares earned in business done 
in the State for the preceding year, and in comput- 
ing such gross receipts, the same shall be in the pro- 
portion that the distance traversed in this State bears 
to the whole distance paid for, and shall pay into the 
State treasury two dollars on every one hundred dol- 
lars of such receipts, is invalid, as a tax upon inter- 
State commerce. We cannot assent to the argument 
of counsel which assumes that a State may not classify 
and regulate foreign corporations, even though they 
are not engaged in the affairs of inter-State commerce. 
We do affirm however that in matters of commerce 
between the States the power of the Federal govern- 
ment is exclusive and supreme. The later decisions of 
the Supreme Court of the United States close the 
question to us and to all State courts; for it is a Fed- 
eral question, and on such questions the decisions of 
that high tribunal are final. Its earlier decisions were 
not harmonious—there was much of conflict, and 
more of confusion; but the later cases have carried 
the doctrine to the utmost length. These decisions 
have much restricted, if indeed they have not com- 
pletely annulled, the police power of the!States, where 
inter-State questions are involved, and they have in 
effect swept away all State lines. Ina very late case 
it was said by Mr. Justice Bradley, speaking for the 








court that, “in a word, it may be said that in the 
matter of inter-State commerce the United States are 
but one country, and are, and must be, subject to one 
system of regulations, and not to a multitude of sys. 
tems.’’ Robbins v. Taxing Dist., 120 U. S. 489, 
Although the chief justice and two of the associate 
justices, in a vigorous opinion dissented, the decision 
is tous as law. But there are other decisions of that 
court which, while not going so far as the decision in 
the case from which we have quoted, go quite far 
enough to require us to decide that the State has no 
power to levy a tax upon the earnings of a sleeping- 
car company engaged in the business of transporting 
passengers from one State to another. Steam-Ship 
Co. v. Pennsylvania, 122 U. S. 326; Telegraph Co. v. 
Pendleton, 122 id. 347; Railway Co. v. Illinois, 118 
id. 557; Ferry Co. v. Pennsylvania, 114 id. 196; Trans. 
portation Co. v. Parkersburg, 107 id. 691; Telegraph 
Co. v. Texas, 105 id. 460; Telegraph Co. v. Telegraph 
Co., 96 id. 1; Welton v. State, 91 id. 275. In the case 
first cited, one of the points decided in the State 
Freight Tax cases, 15 Wall. 282, was declared to be 
wrongly decided, and it was held that ‘a tax upon 
freights and fares is virtually a tax upon the transpor- 
tation itself,’ and this tax no State can levy. The 
rule as established by the recent decisions, which stand 
as law to us, is thus stated in Robbins v. Taxing Dist., 
supra: “As before said, the State may tax its own 
internal commerce, but that does not give it any right 
to tax the inter-State commerce.’’ The attorney-gen- 
eral ably and ingeniously argues that the statute is 
valid because it is competent for the State to ‘tax 
the local occupation of appellant by the measure of 
its gross receipts for the proportionate amount of 
travol in this State.”’ But this argument, while not 
without plausibility, is radically unsound. Under the 
law as authoritatively declared by the court of last 
resort, no tax in any form, or for any purpose, can be 
laid upon inter-State commerce. The matter of inter- 
State commerce is a national matter, with which States 
can in nowise interfere. The jurisdiction of the Fed- 
eral government absolutely excludes the States from 
directly or indirectly hampering or taxing the com- 
merce between the States. Theclaim of the State is 
also put upon the ground that the appellee can be 
compelled to pay a tax upon its gross earnings for the 
privilege of doing a local businessin Indiana. This 
position is untenable. In no event can a corporation 
engaged in the business of inter-State commerce be 
taxed for the privilege of doing business in this or any 
other State. This principle early founda place in our 
jurisprudence. Much as the highest court of the 
nation has wavered upon kindred questions, from this 
principle it has never departed. Indeed, one of the 
great causes which led to the adoption of our Federal 
Constitution was the evil produced by the levying of 
tribute, in the form of taxes, upon the commerce be- 
tween the States, by some of the States, under the 
articles of confederation. It is evident that to permit 
each State to levy taxes upon the earnings of common 
carriers whose lines of railroad traverse its territory 
would lead to deplorable results; for once the power 
is conceded, then the method of its exercise, the 
amount of the tax, and like matters, would be within 
the exclusive control of the Legislature of each State, 
as neither the Federal nor the State courts could 
supervise or control their discretion. Ind. Sup. Ct., 
March 9, 1888. Stute v. Woodruff S. & P. Coach Co. 
Opinion by Elliott, J. 

ELECTIONS — TEST OATH — POLYGAMY.— The 
act of the legislative assembly of the Territory of 
Idaho, passed at its thirteenth session, creating 
additional disqualifications for voting, and pre 
scribing a test oath as a mode “of ascertaining the 
qualifications of persons offering to vote, is not in 
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violation of the Constitution of the United States. The 
oath isas follows: “If any person offering to vote 
shall be challenged by any judge or clerk of the elec- 
tion, or any other person entitled to vote at the same 
poll, and either judge shall challenge any person offer- 
ing to vote whom he shall know or suspect not to be 
qualified, one of the judges shall declare to the person 
so challenged the qualifications of an elector. If such 
person shall then declare himself duly qualified, and 
the challenge be not withdrawn, one of the judges 
shall then tender him the following oath: ‘You do 
solemnly swear (or affirm) that youarea male citizen 
of the United States, over the age of twenty-one 
years; that you have actually resided in this Territory 
for four months last past, and in this county thirty 
days; that you are not a bigamist or polygamist; that 
you are not a member of any order, organization or 
association which teaches, advises, counsels or en- 
courages its members, devotees, or any other persons 
to commit the crime of bigamy or polygamy, or any 
other crime defined by law asa duty arising or result- 
ing from membership in such order, organization or 
association, or which practices bigamy or polygamy 
or plural or celestial marriage as a doctrinal rite of 
such organization; that you do not either publicly or 
privately, or in any manner whatever, teach, advise, 
counsel or encourage any person to commit the crime 
of bigamy or polygamy, or any other crime defined 
by law, either as a religions duty or otherwise; that 
you regard the Constitution of the United States, and 
the laws thereof, and of this Territory as interpreted 
by the courts, as the supreme law of the land, the 
teachings of any order, organization, or association 
to the contrary notwithstanding; and that you have 
not previously voted at this election; so help you 
God.’ Isthis Territorial enactment in violation of 
the provisions of the Federal Constitution which 
guarantees religious freedom? It is at once conceded 
that if the statute prohibits or interferes in any sub- 
stantial manner with the free exercise of religion then 
it is void and of no effect. The first amendment to 
the Constitution declares that ‘‘ Congress shall make 
no law respecting an establishment of religion, or 
prohibiting the free exercise thereof,” and in another 
place that ‘** no religious test shall ever be required as 
a qualification to any office or public trust under the 
United States.’’ These provisions are limitations 
upon the power of Congress, but it is readily conceded 
that Congress could not confer any authority upona 
subordinate legislative body that it did not itself 
have and could not exercise. Therefore the inquiry 
will be confined to the one question. There is much 
general discussion of these constitutional inhibitions 
foundin the books, but we have not been referred to 
any authority, nor do we know of any, upon the pre- 
cise point involved in the case at bar. The authors 
however agree as tothe object and purpose of the 
amendment, as well as to the causes which led to its 
adoption. ‘‘ This amendment,” says Judge Story, 
“out off the means of religious persecution (the vice 
and pest of former ages} and of the subversion of the 
rights of conscience in matters of religion, which had 
been trampled upon, almost from the days of the apos- 
tles to the present age. The history of the parent 
country had afforded the most solemn warnings and 
melancholy instructions on this head; and even New 
England, the land of persecuted Puritans, as well as 
other colonies where the Church of England had main- 
tained its superiority, would furnish out a chapter as 
full of the darkest bigotry and intolerance as any 
which could be found to disgrace the pages of foreign 
annals."” Judge Cooley, in his valuable work on Con- 
stitutional Limitations, 576, says: «‘*‘ Whatever there- 
fore may have beeu their individual sentiments upon 
religious questions, or upon the propriety of the State 





assuming supervision and control of religious affairs, 
under other circumstances, the general voice has been 
that persons of every religious persuasion should be 
made equal before the law, and that questions of 
religious belief and religious worship should be ques- 
tions between each individual man and his Maker. Of 
these questions human tribunals, so long as the public 
order is not disturbed, are not to take coguizance 
except asthe individual, by his voluntary action in 
associating himself with a religious organization, may 
have conferred upon such organization a jurisdiction 
over him in ecclesiastical matters.”” Authorities might 
be multiplied, but the result of all is that the govern- 
ment must not interfere with opinion, but may with 
conduct. Lawsare made forthe government of ac- 
tions, and when the conduct and actions are criminal 
it is no excuse to say that these things, though for- 
bidden by law, are done in the name of religion. In 
Reynolds v. U. S., 98 U.S. 166,'Mr. Chief Justice Waite 
said: ‘ So here, asa law of the organization of society 
under the exclusive dominion of the United States, it 
is provided that plural marriages shall not be allowed. 
Can a man excuse his practices to the contrary because 
of his religious belief? To permit this would make 
the professed doctrines of religious belief superior to 
the law of the land, and in effect to permit every citi- 
zen to become a law unto himself. Governments could 
exist only in name under such circumstances.” Per- 
haps the constitutional provision of the State of New 
York, on this subject, is as sound a commentary as 
can be given of religious freedom. ‘‘ The free exercise 
and enjoyment of religious profession and worship, 
without discrimination or preference, shall forever be 
allowed in this State to all mankind, and no person 
shall be rendered incompetent to be a witnesson ac- 
count of his opinions on matters of religious belief; 
but the liberty of conscience hereby secured shall not 
be so construed as to excuse acts of licentiousness, or 
justify practices inconsistent with the peace and safety 
of the State.’’ But counsel for appellant strenuously 
argued that the oath here prescribed and required to 
be taken does in effect interfere with the rights of 
conscience in religious matters, and thereby with free 
exercise of religion. The most objectionable clause, 
and the one said to come within the inhibition, is as 
follows: ‘‘Thatyou are not a member of any order, 
organization, or association which teaches, advises, 
counsels, or encourages its members, devotees, or any 
other person to commit the crime of bigamy or polyg- 
amy, or any other crime defined by law, as a duty 
arising or resulting from membership in such order, 
organization, or association, or which practices bigamy 
or polygamy, or plural or celestial marriage, as a 
doctrinal rite of such organization.’’ This clause ia 
undoubtedly open to criticism, but the intention of 
Legislature was to withdraw the right of suffrage 
from persons who eucourage, aid and abet those who 
are endeavoring, not by constitutional methods, but 
against all Jaw, to overthrow asound public policy of 
the government, and one that has existed from its 
foundation. In Murphy v. Ramsey, 114 U.S. 43, Mr. 
Juatice Mathews, in construing the act of March 22, 
1882, and speaking for the entire court, says: ‘* Dis- 
franchisement is not prescribed as a penalty for being 
guilty of the crime and offense of bigamy or polygamy ; 
for as has been said, that offense consists in the fact 
of unlawful marriage, and a prosecution against the 
offender is barred by the lapse of three years by sec- 
tion 1044 of Revised Statutes. Continuing to live in 
that State afterward is not an offense, although 
cohabitation with more than one womon is. But as 
one may be living in a bigamous or polygamous state, 
without cohabitation with more than one woman, he 
is in that sensea bigamist or polygamist, and yet 
guilty of no criminal offeuse. So that in respect to 
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those disqualifications of a voter under the act of 
March 22, 1882, the objection is not well taken that 
represents the inquiry into the fact by the officers of 
registration as an unlawful mode of prosecuting for 
crime.” The case shows clearly that the test is not 
whether the persons excluded could be prosecuted 
for any crime, but whether the facts bring the parties 
within the scope of the act. Idaho Sup. Ct., March 6, 
1888. Innis v. Bolton. Opinion by Broderick, J. 


CRIMINAL LAW — LARCENY — WHAT CONSTITUTES 
ASPORTATION.— Evidence that defendant was found 
in possession of an overcoat taken from a dummy 
figure on a sidewalk, but still fastened to it by a chain 
through the sleeves, does not show larceny. “Larceny” 
as defined in the Penal Code of this State, *‘ is the felo- 
nious stealing, taking, carrying, dealing or driving away 
the personal property of another.’’ This is substan- 
tially the common-law definition, under which it was 
held that it must be shownthat the goods were sev- 
ered from the possession or custody of the owner, and 
in the possession of the thief, though it be but fora 
moment. Thus where govds were tied bya string, 
the other end of which was fastened to the counter, 
and the thief took the goods and carried them toward 
the door as faras the string would permit, and was 
then stopped, this was held not to be a severance 
from the owner's possession, and consequently no 
felony. 3 Greenl. Ev., § 155. “In the language of 
the old definition of larceny,” says Bishop, ‘ the 
goods taken must be carried away. But they need 
not be retained in the possession of the thief, neither 
need they be removed from the owner's premises. 
The doctrine is that any removal, however slight, of 
the entire article, which is not attached either tothe 
soil or to any thing not removed, is sufficient; while 
nothing short of this will do.” 2 Bish. Crim. Law, 
794. The attorney-general admits that this is the 
doctrine of the English cases. In State v. Jones, 65 
N. C. 395, the court says: ‘‘ There must be an asporta- 
tion of the article alleged to be stolen, to complete 
the crime of larceny. The question as to what consti- 
tutes a sufficient asportation has given rise to many 
nice distinctions in the courts of England, and the 
rules there established have been generally observed 
by the oourtsof this country.”’ Cal. Sup. Ct., March 
28, 1888. People v. Myer. Opinion by Sharpstein, J. 


DAMAGES—PERSONAL INJURIES—DUTY TO PROCURE 
PROPER MEDICAL TREATMENT.— Where defendants 
ask a special charge that “if plaintiff's knee-cap could 
have been cured by having an operation performed 
which would not have been dangerous, it was his duty 
to do so, and that he would only be entitled to recover 
for sufferings up to the time he could have been 
cured;” andthe court charged that ‘‘if the plaintiff 
by hia own negligence, after receiving his injuries, ag- 
gravated them, he could not recover for the aggravated 
injury, and that it was the duty of the plaintiff to use 
ordinary care and prudence to cure his injuries as 
speedily as practicable, considering all circumstances; 
and if he was negligent in this duty, he would be en- 
titled only to such damages as he would have sustained 
had he so performed his duty ’—the latter charge is 
sufficiently explicit, and there is no necessity for 
special charge. The evidence of experts was conflict- 
ing as to the expediency and result of an operation re. 
moving the dead bone in the knee-cap, some contend- 
ing that it was indicated, and ought to be done, and 
the sooner done the better; that when done, the issue 
would stop and the wound heal, but the knee would 
be weakened. Others declared in favor of conserva- 
tive surgery—that is, to give it a chance to heal itself 
if it would—and that an operation might result in a 
stiff joint, or necessitate amputation of the leg. All 
the surgeons and physicians agreed that such results 





were improbable. It was the duty of plaintiffto have 
had an operation performed on his knee if it could 
have been done without danger, and with assurance 
that it would be benefited. He was only required to 
act asa man of ordinary intelligence and prudence 
would have acted under the circumstances. Kluttsy, 
Railway Co., 75 Mo. 642; 1 Suth. Dam. 148. Tex. Sup, 
Ct., Feb. 7, 1888. Gulf, C. & S. F. Ry. Co. v. Coon, 
Opinion by Collard, J. 


Duress.—When the creditor of the husband in- 
duces the wife to join with her husband in giving a 
mortgage on her real estate to secure his debt, by tell- 
ing her that her husband has been guilty of the crime 
of embezzlement, and can be imprisoned for it, 
and that another, who was interested, had just 
said he could see him in jail before he would 
do any thing to relieve him, and it appears that 
such statements created fear or just appre- 
hension, the reasonable conclusion is that the free 
agency of the wife was overcome; that the execution 
of the mortgage was obtained by undue pressure, and 
that it cannot be enforced against the wife’s real es- 
tate. Eadie v. Slimmon, 26 N. Y.9; Rauv. Von Zed- 
litz, 182 Mass. 164; Lyon v. Tallmadge, 14 Johns. 501, 
513; Lamplugh v. Lamplugh, 1 Dick. 411; Davies v. 
Insurance Co., 8 Ch. Div. 4€9; Sharon v. Gager, 46 
Conn, 189; Reed v. Exum, 84 N. C. 430; Manufactur- 
ing Co. v. Rawson, 50 Iowa, 634; Thurman v. Burt, 53 
Ill. 129; Harshaw v. Dobson, 64 N. C. 385; Harris v. 
Carmody, 131 Mass. 51; Smith v. Allis, 52 Wis. 337. So 
far as I have observed, in no one of the cases which I 
have considered up to this point has the instrument 
alleged to have been procured by oppression been 
solemnized by an acknowledgment of its free and 
voluntary execution, according to the statute in such 
case made and provided, by a public officer authorized 
to take such acknowledgment, except that of Sharon 
v. Gager. We are not however left without the aid of a 
judicial examination of the subject with such an im- 
portant fact in the case. In Bank v. Copeland, 18 Md. 
305, the court was called upon to deal with the subject 
thus presented. The mortgage was given by Cope- 
land and his wife upon the real estate of the wife. 
There was an acknowledgment and separate exam- 
ination of the wife duly certified by the officer au- 
thorized to take such acknowledgments. Upon pro- 
ceedings to foreclose a decree pro confesso was taken 
against the husband. Mrs. Copeland under leave an- 
swered separately, showing that at the time of the 
execution of the paper she was in bed and suffering 
from a severe spell of sickness, and was weakened and 
much reduced by nervous prostration; and that while 
in such a state of physical debility she was forced to 
sign the paper in the presence of her husband by 
means of threats and menaces which she was unable 
to resist; and that the means used were fraudulent. 
The court find these allegations true and say: ‘‘The 
execution of the mortgage was preceded by personal 
menaces and threats of her husband to destroy the 
property by fire if she did not execute it, and the fact 
that it was executed and acknowledged involuntarily as 
a@ consequence cannot be denied. The resort to meas- 
ures thus violent and harsh leads inevitably to the 
conclusion that her consent could not have been ob- 
tained otherwise. Her acknowledgment ,that it was 
free and voluntary, and not induced by fear, as be- 
tween the parties to the deed, is not conclusive of the 
fact that it was; norcan it, with regard to the evi- 
dence in the case be so considered. * * * A hus- 
band, who by extreme harshness compels a wife to 
execute a deed of her property against her will, and 
then, in the form prescribed by law for her protec- 
tion, to sanction the wrong inflicted by acknowledg- 
ing its involuntary execution to be voluntary and 
without fear, cannot by reason of the mere formal ac- 
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knowledgment entitle himself, nor any one in whose 
interests such a wrong may be attempted, to set up a 
claim upon the deed as a valid conveyance. As the 
execution and acknowledgment of the mortgage in 
this case by Mrs. Copeland appears to have been in- 
duced by harshness and threats in the exercise of an 
unwarrantable authority so excessive as to subjugate 
and control the freedom of her will, the aid of the 
court to support and enforce its provisions against 
her must be refused.’’ In the case of Sharon v. Gager, 
supra, the treasurer of a town became a defaulter, and 
the selectmen of the town urged an aunt of this treas- 
urer to secure the amount due by a mortgage on her 
lands. She had lived with the nephew for many years, 
and was greatly attached to him. An agent of the se- 
lectmen said to her: ‘‘ You know what the conse- 
quence is. It is $500 fine and imprisoument.’’ The 
aunt executed and acknowledged a mortgage on her 
real estate. The court held that she could avoid it. 
In McCandless v. Engle, 51 Penn. St. 309, the court 
said: ‘‘ Less than actual duress will avoid an ac- 
knowledgment of deed of conveyance or mortgage by 
a wife, provided it be known to the party claiming 
through it. * * * Itis enough if it be shown that 
the wife did it under moral constraint, that is by 
threats, persecution and harshness of her husband to 
force her to set aside her own free will.’’ Michener 
v. Cavender, 38 Penn. St.334; Louden v. Blythe, 16 
id. 582; Harris v. Carmody, 131 Mass. 51. The case of 
Remington v. Wright, supra, is not in conflict with 
the views of the learned judge expressed in the cases 
cited otherwise than is so frequently the conflict be- 
tween cases at law and in equity, which conflict is the 
principal seat or throne of equity. And this distine- 
tion is fully recognized by Mr. Justice Reed, who de- 
livered the opinion in the last-named case. Therefore 
itis plain that pressure which does not amount to du- 
ress at common law may be considered in equity as 
sufficient to set aside or to resist a contract. When- 
ever a contract is procured by such influences as over- 
come the free agency of the contracting party, whether 
parent or child, husband or wife, such influences afford 
an equitable defense. To this end all the cases uner- 
ringly and unwaveringly tend, and that the un- 
doubted statement of facts in the case before me 
bring it within these principles requires but little 
argument. N. J. Ct. Ch., Feb. 23, 1888. Lomerson v. 
Johnson. Opinion by Bird, V. C. 
EvVIDENCE—EXPERT — CONDITION OF LADDER.—A 
brakeman was descending the ladder at the end of a 
moving car, when by the breaking loose of a hand- 
huld, he was thrown under the oar and killed. Held, 
that it was not acase for expert evidence. There are 
exceptions to the general rule that witnesses must 
state facts, and not give their opinions,as where the 
subject of inquiry is so indefinite and general in ita 
nature as not to be susceptible of direct proof. Eyer- 
may v. Sheehan, 52 Mo. 222; Greenwell v. Crow, 73 id. 
638. But such is not the case here. There is no evi- 
dence tending to show that the defendant or any of 
its agents knew the hand-hold was defectively at- 
tached. Ifthe plaintiff recover, it is on the ground 
that by reasonable and ordinary care in inspecting the 
cars the defect would have been discovered. The wit- 
ness was allowed to testify to the very thing which 
the jurors were called upon to determine from the 
facts, not from the opinion of this or any other wit- 
ness. His opinion practically ruled the whole case, if 
believed. It was substituting his opinion for the 
judgment of the jurors. There was no fact in the 
case which for its solution called for scientific or pro- 
fessional knowledge, or for any peculiar knowledge, or 
experience. The subject of inquiry was one upon 
which men of common information were capable of 
forming a judgment. It was therefore not a case for 
expert evidence. Gavisk v. Railroad Co., 49 Mo. 274; 





Rosenheim v. Insurance Co., 33 id. 230. Mo. Sup. Ct., 
March 19, 1888. Gutridge v. Missouri Pac. Ry. Co. 
Opinion by Black, J. Brace, J., dissents. 
MUNICIPAL CORPORATIONS — POWERS — EXCLUSIVE 
PRIVILEGES.—A city charter gave the council power 
to make, amend and repeal any ordinances deemed de- 
sirable for lighting the streets, and taking charge of 
them, but did not confer in express terms exclusive 
power overthem. Held, that it did not by implica- 
tion give the city control of the streets to the exclu- 
sion of the sovereign power of the State, and that an 
ordinance granting exclusive use of the streets for 
wires and poles for electric lights for fifteen years was 
ultra vires and void. Is there not a “fair, reasonable and 
substantial doubt’’ whether the Legislature intended 
under the powers granted—‘“‘ to regulate the lighting 
of the streets and the protection of the public lamps,”’ 
“to provide for and regulate the lighting of the pub- 
lic lamps,’’ *‘ to care for and supervise the streets, and 
to prescribe, control and regulate the manner in which 
the highways, streets, etc., shall be used,’’—to confer 
upon the common council of Grand Rapids the exolu- 
sive sovereign authority and control over the streets 
of the city? Is such exclusive control necessarily im- 
plied in or incident to the powers expressly granted, 
or essential to the declared objects and purposes in- 
trusted to the city government? Is not the granting 
of sovereign franchises in the public highways of the 
State a ‘‘ matter extra-municipal or unusual in its na- 
ture?”’ In confining the inhabitants of the city for 
the period of fifteen years to one company for their 
supply of the improved light, are they not deprived of 
the benefit of all competition during that period, and 
is there not thus imposed upon them the burden of 
quasi monopoly, while they are at the same time pre- 
vented from availing themselves of any and all im- 
provements which may be made in the systems of 
lighting? There can be but one answer to these ques- 
tions, unless we disregard well established principles, 
and ignore the authority of judicial decisions on the 
subject. The rights and beneficial user which the pub- 
lic or the inhabitants of cities have and are entitled to 
enjoy in the streets of a populous place are much more 
enlarged and various than with respect to ordinary 
highways, and there is a corresponding presumption 
against the intention to restrict or curtail such rights 
by conferring exclusive privileges therein. The de- 
cided weight of judicial authority is against the right 
of the common council of Grand Rapids to confer 
upon complainant the exclusive franchise which the 
ordinance of 1880 attempts to grant. Dill. Mun. Corp. 
(2d ed.), § 547—citing the well-considered case of State 
v. Coke Co., 18 Ohio St. 262, which has not only been 
followed in Ohio (see Railroad Co. v. Smith, 29 Ohio 
St. 291), but recognized with approval by the Supreme 
Court of the United States. See Gas Co. v. Light Co., 
115 U. 8. 659. To the same effect see Dill. Mun. Corp. 
(2d ed.), §§ 61, 548, 549; Cooley Const. Lim. Marg., pp- 
38, 207, 208; Gas-Light Co. v. Gas Co., 26 Conn. 19 (this 
case has been qualified in so far as it denied to the 
Legislature itself the power to grant an exclusive fran- 
chise, but in respect to thecity’s power todo soit has 
not been questioned); Gas-Light Co. v. Saginaw, 28 
Fed. Rep. 529; Gas Co. v. Middletown, 59 N. Y. 228. In 
harmony with these decisions, and resting upon the 
same general principles which they announce, are the 
cases which deny to municipalities, under the grant of 
power to establish and regulate ferries within their 
limits, the authority to confer exclusive ferry fran- 
chises upon others. See Dill. Mun. Corp. (2d ed.), § 78; 
East Hartford v. Bridge Co., 10 How. 511; Minturn v. 
Larue, 23 id. 435; Harrison v. State, 9 Mo. 530; Me- 
Ewen v. Taylor, 4 G. Greene, 532; Wright v. Nagle, 101 
U. 8S. 796. So in reference to street railways it is well 
settled by the authorities that under general powers, 
such as the city of Grand Rapids possesses over its 
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streets and highways, its common council could not 
confer upon individuals or a private corporation the 
exclusive right to use the city’s highways for street” 
railway purposes. See Cooley Const. Lim. 207, 208; 
Davis v. Mayor of New York, 14 N. Y. 506; Milhau v. 
Sharp, 27 id. 611; Railroad Co. v. Smith, 29 Ohio St. 
291; Railroad Co. v. Railroad Co., 10 Wall. 52; Rail- 
road Co. v. Railway Co., 12 Fed. Rep. 308; Railroad 
Co. v. Railway Co. 24 id. 306; Railway Co. v. Railway 
Co., 79 Ala. 465; Dill. Mun. Corp. (2d ed.), § 558, and 
cases cited. The same principle is applied in reference 
to market-houses with which a municipality may be 
authorized to provide itself. Gale v. Kalamazoo, 23 
Mich. 344. In Loganv. Pyne, 43 Iowa, 524, under a 
power to license and regulate hackney carriages, om- 
nibuses and other vebicles, an ordinance was passed 
granting the exclusive privilege and franchise of run- 
ning for hire omnibuses for the purpose of carrying 
persons, etc. It was held that the granting of such 
exclusive rights was not within the city’s power. 
There are several decisions of State courts which sus- 
tain the complainant’s claim. The most direct and 
best reasoned is that of City of Newport v. Light Co., 
8 Ky. Law Rep. 22; Gas-Light Co. v. City of Saginaw, 
28 Fed. Rep. 537; Des Moines St. Ry. case (Iowa), 33 
N. W. Rep. 610. But these are not in harmony with 
sound principles, nor with the great weight of ad- 
judged cases on the question here involved, and they 
cannot therefore be recognized and followed. U. S. 
Cir. Ct., W. D. Mich, 8. D., Jan. 9, 1888. Grand Rap- 
ids E. L. & P. Co. v. Grand Rapids E. E. L. & F. G. 
Co. Opinion by Jackson, J. 


NEGLIGENCE—DEFECTIVE BRIDGE—CONTRIBUTORY 
NEGLIGENCE.—Plaintiff attempted to cross a bridge, 
constructed by defendant on a portion of the public 
road, crossing its right of way. Plaintiff knew the 
bridge was not in good repair, but that it was crossed 
by travellers in wagons and on horseback. This was 
the only practicable crossing for him in the direction 
he was travelling. While crossing on horseback he 
was injured by reason of a defectin the bridge. Held, 
that a verdict for plaintiff would not be set aside on 
the ground that his conduct showed contributory neg- 
ligence. It is well settled that if a highway or street 
be obstructed or out of repair, and this be known to a 
passenger, he cannot be held faultless if he threw him- 
self upon the obstruction or encountered the danger— 
provided another way of reaching his destination be 
open to him, which is safe and not much longer than 
that he prefers to travel. City of Erie v. Magill, 101 
Penn. St. 616; Schaefler v. Sandusky, 33 Ohio St. 246; 
City of Centralia v. Krouse, 64 Ill. 19; Parkhill v. 
Brighton, 61 Iowa, 101; Wilson v. Charlestown, 8 
Allen, 137. As far as our research has extended, these 
are the cases which most strongly support the posi- 
tion taken by the appellant. But in each of them the 
proposition is stated with the important qualification 
that there must be another safe way by which the dan- 
ger may be avoided ; and it is to be noted that in every 
one stress is laid upon the point that there was an- 
other convenient route. The reason is that a prudent 
person may choose to pass along an unsafe highway, 
rather tban abandon his trip, although he would have 
avoided the route if another had been open to him. 
It is accordingly held on the other hand, that if the 
passenger or traveller have no other convenient way, 
the mere fact that he takes the chances of the danger, 
and attempts a passage, is not controlling proof of his 
negligence. Whether theact be negligent or not de- 
pends upon the circumstances attending it; and the 
question is for the determination of the jury. City 
Council v. Wright, 72 Ala. 411; City of Huntington v. 
Breen, 77 Ind. 29; Turnpike Co. v. Jackson, 86 id. 111; 
Commissioners v. Burgess, 61 Md. 29; Dewire v. 
Bailey, 131 Mass. 169; Dooley v. Meriden, 44 Conn. 





117; Evans v. Utica, 69 N. Y. 166; Templeton v. Mont- 
pelier, 56 Vt. 328; Loewer v. Sedalia, 77 Mo. 431; Reed 
v. Northfield, 13 Pick. 94; Osage City v. Brown, 27 
Kans. 74; City of Salina v. Trosper, id. 545; City of 
Aurora v. Hillman, 90 Ill. 61. In Dewire v. Bailey, 
supra, the Supreme Court of Massachusetts say: ‘‘ We 
think the law in a case of this kind is that only when 
the nature of the obstruction is such that the court can 
say that it is not consistent with reasonable prudence 
and care that any person having knowledge of the ob- 
struction should proceed to pass over it in the manner 
attempted, can the court rule that such knowledge 
prevents the plaintiff from maintaining his action. In 
Commissioners v. Burgess, supra, the Maryland court 
used this language: “In this case the knowledge of 
the plaintiff was some evidence of negligence proper to 
go to the jury, tobe considered by them in conjune- 
tion with the condition of the bridge of which he had 
knowledge, and to be found a bar only in case they 
found the bridge from the proof to be wholly unfit for 
use, and he knew its condition.’’ This language rec- - 
ognizes the correct ruie, andis strictly applicable to 
the case now before us. The defendant, by showing 
that many persons habitually used the bridge with 
safety, proved that an attempt to crossit was not con- 
clusive evidence of negligence. Tex. Sup. Ct., Jan. 27, 
1888. Gulf, C. &S. F. Ry. Co. v. Gascamp. Opinion 
by Gaines, J. 


—_——>___—___ 


NOTES. 
OMETIME ago we recorded a curious legal case in 
the hands of Justice Russbottom in Greene county, 
wherein a young Mr. Jonas Bench had charged Far- 
mer Clutterbuck with assaulting him, and the farmer 
had made a counter-charge against Bench of trespass. 
The facts were that Bench, while flirting on the gate 
with Miss Clutterbuck, had been lifted over the fence 
by a stray bull, and falling in Mr. Clutterbuck’s yard, 
that gentleman had kicked him. Justice Russbottom, 
with the uncommon quality of equity which we have 
noticed as distinguishing him, had informally 
squelched both complaints, with the advice to young 
Mr. Bench to leave Miss Clutterbuck alone. The 
astonishing information now comes that Mr. Bench 
has eloped with Miss Clutterbuck, and the happy pair, 
after a week of the usual bridal bliss, have returned 
to the old homestead, been forgiven by the father, and 
only await the expiration of the regular summer sea- 
son to take up their residence in the palatial mansion 
of Mr. Bench, who proves to be the junior proprietor of 
the great patent medicine firm of Bench & Son in 
Brooklyn, with at least a million dollars in his own 
right. As Justice Russbottom writes us: “It is sel- 
dom in all my long career of integrity on the bench 
that I have been instrumental in my humble way, and 
by means solely of my clearness of perception, to con- 
vey so much happiness to those brought before me as 
in the two cases of Bench v. Clutterbuck and Clutter- 
buck v. Bench. I hope to be preserved for many years 
to serve my fellow beings so well.” “I told you in 
my last,’”’ adds the conscientious judge, ‘“‘that the bull 
that tossed Mr. Bench was my own bull, and that 
when he wanted authority to ascertain the ownership 
of the bull in order to proceed to a suit for damages, I 
refused to encourage him, as it would not be right for 
me to take judicial action in a case where I was per- 
sonally interested. That matter has now been settled. 
Mr. Bench discovered it was my bull, and he came to 
me with his blushing bride on his arm and withdrew 
allintentions of prosecuting the damage suit any 
further, because of the excellent advice I had given. 
So you see again, Mr. Editor, that virtue is its own re- 
ward even if you never get any better one.’’—Albany 
Times. 
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CURRENT TOPICS. 


HE American Bar Association assembled itself for 
the eleventh time at Saratoga, last week, to 
listen to some essays and orations, and to drink the 
healing waters, and possibly dip into a pool at the 
race-track. Few of the old familiar faces were 
absent. The Old Guard dies, but does not surren- 
der. From the survivors we missed Messrs. Phelps, 
Hitchcock, Bonney, Green and Rose, but Messrs, 
Field, Broadhead, Wright, King, Baldwin, Semmes, 
Butler, Dillon, Rawle, Hinckley, and the rest were 
still there. On Thursday when we were present, 
we heard an address by Gov. Hoadley, and a dis- 
cussion of two hours about admitting delegates from 
county and city bar associations, and some reports 
from Prof. Baldwin. A message of brotherly love 
from the new National Bar Association was read. 
The matter of the delegates, resulting in a tie vote 
of 83 to 88, was put over a year quite unanimously. 
A motion to lay over a year always prevails in this 
body, with the usual result in the case of the man 
who runs himself out of breath in getting headway 
to jump. After Mr. Hoadley’s address, members 
seemed to lose their interest, so that when Prof. 
Baldwin presented an important report on marriages, 
domestic and foreign, there was but an handful to 
vote. 


The great event of course was Gov. Hoadley’s 
address, and that was worth going a hundred miles 
to hear,— at least to an approver of codification, for 
the accomplished speaker, for an hour, fearlessly 
spoke the truth about the deplorable condition of our 
laws. So brilliant, learned, witty, and unanswerable 
an attack on the common law was never before made, 
and judging from the prolonged and loud applause 
at its close, it met with the hearty approval of the 
audience — save one. We never knew till now that 
so few lawyers could make so much noise — with 
their hands. ‘ 


We shall print the address in full. Suffice it now 
to say, that the speaker vividly showed up the com- 
mon law in its crudity, absurdity and obsoleteness. 
He made mince meat of the pretense —- its only pre- 
tended virtue — that it enables the judge to do jus- 
tice to the case in hand by the application of settled 
principles, untrammeled by the hard bounds of stat- 
utes, He demonstrated that under the doctrine of 
stare decisis it is never able to do this. Its constant 
cry is — such is the law; relief can only be had by 
legislation. The doctrine of Bertles v. Nunan, as 
to tenancy by entireties, he cited as an example. 
“The common law has no power to purge itself.” 
Except for legislation the steam-carrier of to-day is 
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judged by the same rules as the waggoner of the 
time of the Tudors or Plantagenets, and so of the 
inn-keeper. After the lapse of seven hundred years 
the English judges gravely decided that parties had 
a right to appeal of battle, even after the defendant 
had been acquitted by the courts; and they were 
powerless to warp or adapt or apply the principles 
of the common law any better to suit the particular 
case, and so nothing but the immediate cowardice 
of the appellant and the subsequent interposition of 
Parliament, in 1818, saved Great Britain from the 
spectacle of the prosecuting witness and the acquit- 
ted prisoner fighting it out with deadly weapons — 
presumably not firearms. Against the rigor of the 
maxim of ‘‘the greater the truth the greater the 
libel,” and the doctrine that there can be no recov- 
ery of damages for an instantaneous death by negli- 
gence, there was no relief save from Fox’s act and 
Lord Campbell’s act. But if its claim of adaptabil- 
ity and “elasticity” were well founded, it can only 
come about at the expense of the particular suitors, 
by declaring a new rule ex post facto; and sub- 
jecting the citizen to responsibility to a law not 
known and declared beforehand, said the speaker, 
‘is the essence of tyranny.” Our law is evolved not 
by looking around or ahead, but by looking back. 
In the law as in rowing, we only make progress by 
keeping our faces to the rear. We will not spoil 
our readers’ appetites by any further synopsis of this 
admirable address, but leave them to the treat to 
be spread before them. 


If it were not vacation, we should not feel justi- 
fied in discussing with our correspondent the ques- 
tion of American civilization raised by Mr. Arnold 
and commented on by Senator Crosby. And now 
we shall do little more than deny the charge of 
sensitiveness and consciousness that the criticisms 
of Mr. Arnold were deserved. We well know that 
our people have faults of manners and in some 
ways lack the culture and ‘ civilization” of older 
countries. But what we claim for our country is 
that on the whole it has better manners and a larger 
sense of justice than those older communities in 
which alone the sensitive Mr. Arnold could consent 
to live. That critic is open to blame for not taking 
a broader view than is afforded by questions of titles, 
hack fares, and personal comfort. When it comes 
to that, our hack-drivers are no more extortionate, 
and our inn-keepers much less so, than those of 
London. Mr. Arnold showed the cockney spirit 
when he wrote those lines, It is not sensitiveness, 
but disappointment, that we feel. We say to our- 
selves, in what other country would it be possible 
for an unprotected woman to travel far alone ? 
Should we find in this country an army officer 
insulting such a woman in a railway carriage, and 
his offense regretted rather than denounced by 
society ? In what country, except one of those 
where alone Mr. Arnold found himself truly com- 
fortable, should we find a member of the highest 
class committing adultery and beating his wife, 
and still toadied to by the others of his class? 
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Where except in such acountry shall we find a wife 
denied divorce for the adultery of her husband un- 
less accompanied by cruel treatment or desertion ? 
How was it with England when this country was 
involved in a desperate struggle to free itself from 
the uncivilizing influence of human slavery ? These 
are examples in which the superior justice, humanity, 
and we say, civilization, of this country may be 
read. Mr. Arnold had nothing to say of such things, 
but his refined nature was shocked by some petty 
instances of discomfort, the like of which he had 
not experienced in his seven-by-nine island. We 
do not know how far Mr. Arnold travelled here, 
but if he started at Boston, he would have found 
superior municipal regulations (including hack fares) 
to those of Lunnon, and if he reached California he 
might have scrutinized the heavens through the 
largest telescope in the world, the gift of private 
munificence. But Mr. Arnold apparently did not 
care to look much at other worlds than that within 
the sound of Bow Bells. Even where he should 
have been most at home — in his criticisms of our 
literature, he showed a rather narrow spirit. He 
could not quite get up to Emerson, and yet it is 
probable than the world is the better for Emerson 
than for Arnold. He might well have spared some 
thought and a few words for a literature which in a 
hundred years has been given to the world by such 
an orator as Webster, such a romancer as Hawthorne, 
such a historian as Motley or Prescott, such an 
essayist as Irving, such a poet as Longfellow or 
Poe, and where his own writings have been as 
widely read and have had as great an influence, 
probably, as in his own country. The English are 
great travellers and colonizers, but they must needs 
carry their personal hat-boxes and bath-tubs with 
them. Of our legal literature Mr. Arnold is ignorant 
without blame, but it seems to us that one might 
safely, if not comfortably, dwell in a land where 
the laws have been declared by such jurists and 
writers as Wheaton, Kent, Story, Field, Cooley, 
Dillon, Bishop, Greenleaf, Wharton, Parsons, and 
the rest of that shining class who have made our 
legal literature not only unrivalled but unap- 
proached. Whether this land is not so civilized in 
respect to her laws as Great Britain, no man could 
have any doubt after hearing Governor Hoadley’s 
address. Mr. Arnold was not so observant and 
philosophical a traveller as Dickens, for he even in 
his first book of forty years ago saw reason to praise 
our State prisons and lunatic and deaf and dumb 
asylums, while he made deserved fun of some 
peculiar habits and customs. 


The first annual meeting of the National Bar 
Association was at Cleveland on the 9th inst. There 
were one hundred and four delegates present — the 
membership is entirely delegated from other bar 


associations. Fifty-nine of the delegates were from 
Ohio. The only other localities represented were 
Missouri, Virginia, Illinois, West Virginia, Ar- 
kansas, and the District of Columbia. This does 
not look “national.” President Broadhead read 





the annual address on the judicial power in this 
country. Reports were submitted and discussed 
on negotiability of promissory notes, and limitation 
of actions. One of the Illinois delegates offered a 
resolution “ recognizing” Chief Justice Fuller as 
‘© worthy successor of Jay and Marshall and 
Taney and Chase and Waite.” Inasmuch as the 
gentleman has not yet taken his seat, this seemed 
rather premature. One gentleman said, “ Mr, 
Fuller may be a great lawyer, but many delegates 
do not know it personally.” The resolution was 
discretly withdrawn. It illustrated one of the most 
unpleasant trials of American character —all the 
more unpleasant because ‘‘it is quite English, you 
know ” —the proneness to flatter men in high sta- 
tion simply because they are there. After some 
years of experience the new chief justice very likely 
may, and we hope will, be worthy of such a magnifi- 
cent tribute, but chief justices are not born but 


made, 
———¢ 


NOTES OF CASES. 

N Central Ry. Co. v. Peacock, Maryland Court of 
Appeals, June 138, 1888, while a passenger on 
defendant’s street car, plaintiff, to whom the driver 
had used insulting and abusive language, threatened 
to report the latter when they should arrive at the 
defendant’s office, which was at the stables, at 
which the car stopped for achange of horses. Plain- 
tiff alighted a block from the office, intending to 
report the driver while the horses were being 
changed, and then to resume his seat, but did not 
communicate his purpose tothe driver. The car 
started on, but was afterward stopped before reach- 
ing the stables, and the driver went to the sidewalk, 
where plaintiff was, and assaulted him. Held, that 
the contract for carriage had terminated; that the 
driver was acting outside the scope of his employ- 
ment; and that defendant was not liable for the 
injuries inflicted by the assault. The court said: 
** Judge Cooley, in his work on Torts (page 535), 
says: ‘The liability of the master for intentional 
acts which constitute legal wrongs can only arise 
when that which is done is within the real or ap- 
parent scope of the master’s business, It does not 
arise when the servant has stepped aside from his 
employment to commit a tort which the master 
neither in fact directed, nor could be supposed, 
from the nature of the appointment, to have author- 
ized or expected the servant to do.’ He illustrates 
his meaning by this statement: ‘So if the conduc- 
tor of a train of cars leaves his train to beat a per- 
sonal enemy, or from mere wantonness to inflict an 
injury, the difference between that and when 8 
passenger is ejected from the cars is obvious. The 
one is a trespass he has stepped aside to commit; 
the other is committed in the course of his employ- 
ment.’ The statement of the law by this eminent 
jurist seems to be supported by the direct decision. 
Crocker v. Railroad Co., 24 Conn. 249; Railway 
v. Donahue, 70 Penn. St. 119; Railroad Co. ¥. 
Baum, 26 Ind. 70; Wright v. Wilcox, 19 Wend. 348. 
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The Supreme Court of the United States, in Steam- 
boat Oo. v. Brockett, 121 U. 8. 637, decided unequi- 
vocally that the carrier of passengers must protect 
his passengers from the violence of the carrier’s em- 
ployees, as also from that of other passengers; but 
there is nothing in the decision in conflict with the 
doctrine, that to render it liable, the employee must 
be at the time actingin the employment of the rail- 
road, and within the line of his duty; and the 
decision assumes that the party injured isa pas 
senger when injured, for that was the fact in the 
case. Thatcase only decides that the carrier is 
liable for the act of his servant engaged in the act 
of executing the contract for the transportation of 
the passenger. To bring this case within the opera- 
tion of the rule there laid down, and no doubt 
rightly, it should appear from the proof that the 
appellee was a passenger at the time, and that the 
driver was executing the contract for transportation. 
When the appellee entered their street car, it does 
not appear that he had a ticket to any particular 
point. Upon entering the car, according to the 
well-understood arrangement, the carrier was bound 
to take the passenger, for the stipulated fare, to any 
point within the termini of the road where he might 
desire to alight. Whenever the passenger did 
alight, that contract was at an end, unless his 
alighting was well understood by the carrier’s agent 
to be rightful and temporary, and that he was to 
resume his seat. He says he alighted for a purpose, 
and intended to resume his place in the car, and 
continue his journey; but this purpose was not 
communicated to or assented to by the driver and 
conductor. After he had alighted, and walked a 
square, could he resume his place in the car with- 
out paying another fare, without the assent of the 
conductor ? Would the conductor be justified in 
omitting to demand another fare? We think not. 
Had he remained in the car until the stables were 
reached and the horses were being changed, the 
carrier would have understood his journey was not 
completed ; and while the horses were being changed 
he would still have been regarded as a passenger, 
and would have been entitled to protection as against 
the employees, if he then had gone into the office, 
to execute his declared purpose to report. Packet 
Co. v. True, 89 Ill. 608; Railroad Co. v. Riley, 39 
Ind. 568, and Statev. Ry. Co., 58 Me. 176, correctly 
lay the law down. Those cases only establish that 
while the car or boat may actually stop, the pas- 
senger need not confine himself to the boat, car or 
vehicle in order to preserve his relation and rights 
asa passenger. But that is not the case here. The 
appellee voluntarily alights a square or block away 
from where the car will stop to change horses, and 
takes his place with other pedestrians on the side- 
walk of the street. The carrier had a right to re- 
gard his contemplated trip as ended, and contract 
executed. He was no longer being carried as a pas- 
senger, but was walking on the street. Being dis- 
covered in this act, the driver, whose conduct was 
most outrageous, and deserved the dismissal from 
service which followed, stopped his horses, left his 





car in the street, and, pursuing him, inflicted the 
injury complained of. True, he had been insulted 
in the car; but he was not assaulted in the car. He 
was not forced to leave the car, or ejected from it. 
He voluntarily left when a place was made for him 
to sit down by several ladies leaving the car. No 
matter what his intention was as to resuming his 
place, and finishing his contemplated journey, it 
was not announced nor assented to. The contract 
was to carry him as long as he stayed in the car to 
the end of the route — not to let him ride and walk 
alternately as he chose. While the contract of car- 
riage continues, the passenger must, to some extent, 
be subjected to the carrier’s control. The liability 
for his safety, and even for his conduct to co-pas- 
sengers, so requires. When he left the car, the car- 
rier was certainly not liable for his conduct on the 
street, nor for the conduct of a stranger to him on 
the streét. Why, then, should the appellant be 
answerable for the assault of its driver, who actually 
stopped his team, and left it in the street with the 
passengers unguarded, in order that he might pur- 
sue his victim, and knock him down? In doing 
this, he cannot be regarded as acting within the 
sphere of his duty or scope of his authority. He 
left, and stepped aside from both, in order to 
gratify his spleen; and upon the authorities already 
cited, we cannot doubt that. it was error to hold the 
appellant responsible.” The same was held in 
Gilliam v. Southern, etc., R. Co., 70 Ala. 268, where a 
conductor stopped his train near plaintiff's house, 
entered the premises, seized the plaintiff's minor 
son, and carried him away on the train by force. 
See note, 60 Am. Rep. 880. 


In City of Topeka v. Sherwood, Kansas Supreme 
Court, July 7, 1888, it was held, that in an action 
against acity to recover damages for injuries re- 
ceived from a fall on a defective sidewalk, it is 
competent for the plaintiff to show that, while the 
walk was in the same condition, similar accidents 


had occurred at the same place. The court said: 
‘‘A further objection is that the court below 
allowed proof of other accidents happening on this 
sidewalk to be offered. Evidence was introduced 
of four other persons falling on the sidewalk in 
front of the church, three of them before the acci- 
dent, and one shortly after; not all of them at the 
exact place where this plank was loose, but all on 
this part of the sidewalk, which was built by the 
church from the plank taken from the bridge. We 
believe such testimony was admissible as tending 
to establish the condition of the sidewalk, and also, 
in the cases of those who fell before the date of the 
injury to plaintiff, that the city had knowledge of 
its condition. One of the facts it was necessary to 
establish in this action was the condition of the 
sidewalk. Before the plaintiff could recover she 
must prove that it was unsafe to walk over. Of 
course, that could be proven in different ways, and 
by other evidence than proof of other accidents. It 
is conceded that this is not the most direct and posi- 
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tive evidence of which the case is susceptible; but 
the simple fact that there were frequent accidents 
on this part of the sidewalk would tend to show 
that it was unsafe. When the question of the pro- 
per condition or safety of any thing constructed is 
to be determined, evidence tending to show that it 
served the purpose for which it was designed is 
always competent, and often the most satisfactory 
and conclusive in its character. On the other hand, 
evidence to show that frequent and repeated 
accidents resulted from its use would be testimony 
tending to show that it was not properly con- 
structed. The walk had been tested by actual use, 
and this evidence tended to show that it was dan- 
gerous and unsafe. It is objected that the testimony 
presented new issues, which the defendant had not 
expected, and could not be prepared to meet. Ina 
limited sense, every item of evidence material to the 
main issue presents a new issue in this respect, at 
least: itinvites, by way of reply, a contradiction or 
an explanation. In no other way did the evidence 
make a new issue. It was important, as we have 
said, to show that the sidewalk was unsafe and dan- 
gerous, and upon that question the defendant was 
required to be prepared. District of Columbia v. 
Arms, 107 U. 8. 519; Darling v. Westmoreland, 52 
N. H. 401; 8. C., 18 Am. Rep. 55; Augusta v. 
Hafers, 61 Ga,48; 8.C., 834 Am. Rep. 95; City of 
Delphi v. Lowery, 74 Ind. 520; 8. C., 39 Am. Rep. 
98; City of Chicago v. Powers, 42 Ill. 169; Quinlan 
v. Utica, 11 Hun, 217; 74 N. Y. 603; Burns v. 
Schenectady, 24 Hun, 10; Champlin v. Penn Yan, 34 
id. 33; Kent v. Lincoln, 32 Vt. 591; House v. 
Metcalf, 27 Conn, 631; Railroad Co. v. Ashcraft, 48 
Ala. 15; Smith v. Sherwood Tp., 62 Mich. —; 28N. 
W. Rep. 806; Morrill City Ney. 204. See also 
Railroad Co. v. Hand, 7 Kan. 380; Railroad Co. v. 
Chase, 11 id. 47; Railroad Oo. v. Stanford, 12 id. 
354; Field v. Davis, 27 id. 401; Contra: Collins v. 
Inhabitants of Dorchester, 6 Cush. 896; Aldrich v. 
Pelham, 1 Gray, 510; Kidder v. Dunstable, 11 id. 
842; Blair v. Pelham, 118 Mass. 420 ; Hudson v. 
Railroad Co., 59 Iowa, 581.” See note to Field v. 
NV. Y. Cent. R. Co., 32 N. Y. 339, Weed, Parsons 
& Co.’s ed. 





LIBEL AND SLANDER—PRIVILEGED COM- 
MUNICATIONS—WORDS SPOKEN BY COUN- 
SEL AT TRIAL. 


MARYLAND SUPREME COURT, JUNE 13, 1888. 


MAULSBY V. REIFSNIDER. 


The privilege of counsel in the trial of a cause is a qualified 
one, and slanderous words spoken by him, having no ref- 
erence to the cause then on trial, nor to any subject-mat- 
ter involved therein, nor to any judicial inquiry pending 
therein, are actionable. 

Words spoken by defendant’s counsel, on the trial of an action 
by an attorney to recover for professional services, to the 
effect that the plaintiff, as attorney for the defendant, had 
collected and refused to pay over $5,000 of defendant’s 
money, relate to the subject-matter of inquiry; and 
whether true or false, and whether spoken maliciously or 
in good faith, will not sustain an action for slander. 





H. Kyd Douglass, William Witzenbacker and Wil. 
liam P. Maulsby, for appellant. 


Charles B. Roberts, H. H. Keedy and J. Clarence 
Lane, for appellee. 


RosBInson, J. This is a suit against an attorney at 
law for slander. The defendant pleads in bar of the 
action that the alleged defamatory words set out in 
the declaration were spoken by him in his capacity as 
counsel, in the trial of a cause in a court of justice, 
To this the plaintiff replied that the words thus spoken 
were not spoken in reference to said cause, and “ had 
no reference to said action, or to any subject-matter 
involved in said action, or to any judicial inquiry 
which was going on, or being had in said action.” To 
this replication the defendant demurred, and in sus- 
taining the demurrer, the court decided, as matter of 
law, that if the defamatory words were spoken by the 
defendant as counsel in the trial of a cause in a court 
of justice, the action could not be maintained, even 
though the plaintiff should prove that the words 
thus spoken were false, and were known to be false, 
by the defendaut, and even though they were spoken 
maliciously, and even though they had no reference 
to said cause, or to any subject-matter, or to any ju- 
dicial inquiry involved in said action. In other words 
the court decided that the privilege of counsel in the 
trial of a vause is an absolute and unqualified privi- 
lege, and although he is subject to the authority of 
the court for the abuse of this privilege, and may be 
punished for misbehavior or misconduct, he cannot 
be held liable in an action of slander brought by the 
person injured. 

The question, which is thus presented for the first 
time for the decision of the court, is one of great im- 
portance, involving on the one hand the rights and 
privileges of counsel in the trial of causes in the dis- 
charge of a professional duty, and on the other the 
rights of the citizen whose character may have been 
maliciously and wantonly assailed. The case has been 
very fully and ably argued on both sides, and refer- 
ence has been made to nearly all the decisions, both 
in England and in this country, on the subject. All 
agree that counsel are privileged and protected, to a 
certain extent at least, for defamatory words spoken 
in a judicial proceeding; and words thus spoken are 
not actionable which would in themselves be action- 
able if spoken elsewhere. He is obliged, in the dis- 
charge of a professional duty, to prosecute and defend 
the most important rights and interests, the life it 
may be, or the liberty or the property of his client, 
and it is absolutely essential to the administration of 
justice that he should be allowed the widest latitude 
in commenting on the character, the conduct and the 
motives of parties and witnesses and other persous di- 
rectly or remotely connected with the subject-matter 
in litigation. And to subject him to actions of slander 
by every one who may consider himself aggrieved, 
and to the costs and expenses of a harassing litigation, 
would be to fetter and restrain him in that open and 
fearless discharge of duty which he owes to his client, 
and which the demands of justice require. Not that 
the law means to say that one, because he is counsel 
in the trial of a cause, has the right, abstractly con- 
sidered, deliberately and maliciously to slander 
another, but it is the fear that if the rule were other- 
wise actions without number might be brought against 
couusel who had not spoken falsely and maliciously. 
It is better therefore to make the rule of law so large 
that counsel acting bona fide in the discharge of duty 
shall never be troubled, although by making it 8 
large, others who have acted mala fide and maliciously 
are included. The question whether words spoken by 
counsel were spoken maliciously or in good faith, is and 





always will be an open question upon which opinion 
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may differ, and counsel, however innocent, would be 
liable, if not to judgments, to a vexatious and expen- 
sive litigation. The privilege thus recognized by law 
is not the privilege merely of counsel, but the privilege 
of clients, and the evil, if any, resulting from it, must 
be endured for the sake of the great good which is 
thereby secured. But this privilege is not an absolute 
and unqualified privilege, and cannot be extended be- 
yond the reason and principles on which it is founded. 
The question then is, what is the extent and limit to 
this privilege? This can best be answered by a con- 
sideration of the cases in which it has been de- 
termined. 

In the earliest of the leading cases on the subject 
(Brook v. Montague, Cro. Jac. 90, decided in 1605, and 
argued by Lord Coke and Yelverton), it was held that 
this privilege protected counsel, provided the slander- 
ous words spoken were relevant or pertinent to the 
matter. ‘‘ But matter,” said Popham, J., ‘‘ not per- 
tinent to the issue or matter in question, he need not 
deliver, for he is to discern in his discretion what he 
isto deliver and what not, and although it be false, he 
is excusable being pertinent to the matter.’’ Subse- 
quently, in the noted case of Hodgson v. Scarlett 
(afterward Lord Abinger), 1 Barn. & Ald. 232, the rule 
laid down in Brook v. Montague was expressly recog- 
nized and approved. This case was elaborately argued, 
and was decided after full consideration, each of the 
judges delivering his own views. Lord Ellenborough, 
while admitting that the language used by the defend- 
ant was too strong, and too much to say as between 
man and man, yet held that the action could not be 
maintained because the words spoken were pertinent 
to the issue. Justice Bayley said: “* The rule seems to 
be correctly laid down in Brook v. Montague that a 
counselor hath a privilege to enforce any thing which 
is informed unto him for his client, and to give it in 
evidence, it being pertinent to the matter in question, 
and not to examine whether it be true or false. No 
mischief will ensue in allowing the privilege to that 
extent.”” Mr. Justice Abbott: ‘‘The words were 
spoken in a course of judicial inquiry, and were rele- 
vant to the matter inissue. It would be impossible 
that justice could be well administered if counsel 
were to be questioned for the too great strength of 
their expressions.’’ Mr. Justice Holroyd, after refer- 
ring to Buckley v. Wood, 4 Coke, 14, and Cutler v. 
Dixon, id., says: ‘‘ These cases show the privilege pos- 
sessed by parties themselves; and from these authori- 
ties it appears that no action is maintainable against 
the party, nor consequently against counsel, who isin 
asimilar situation, for words spoken in the course of 
justice, if they be fair comments upon the evidence, 
and be relevant to the matter in issue.’’ Again, in 
Mackay v. Ford, 5 Hurl. & N. 790, Pollock, C. B., re- 
ferring to the slanderous matter complained of, said: 
“The question is, was it relevant? I think it was, be- 
cause it was pertinent to the question whether the 
agreement had been fully determined. The words 
were used by the defendant in the character of coun- 
selin acourt of justice, and being relevant to the 
matter in hand, the speaking of them was justifiable.”’ 
Bramwell, J.: ‘‘ The words spoken having been perti- 
nent to the question; * * * the rule must be abso- 
lute to enter a nonsuit.’’ Channell, B.: ‘*The words 
in question were spoken in the course of a judicial 
proceeding in which they were not irrelevant.” It 
thus appears that from the decision in Brook vy. Mon- 
tague, in 1605, to Mackay v. Ford, decided in 1860, a 
Period of more than two hundred and fifty years, rele- 
vancy of the words spoken was considered essential to 
justify the privilege. And so the law was understood 
by all the most eminent commentators on the subject. 
Blackstone says: ‘‘A counsellor is not answerable for 
any matter spoken relative to the cause in hand. 





If it be impertinent to the cause in hand he is then 
liable to an action from the party injured.”” In Folk. 
Starkie Sland. (4th Eng. ed.), § 362, and Add. Torts 
(ed. 1870), p. 934, note m, the privilege of counsel is 
limited expressly to words relative to the inquiry. We 
come now to Munster v. Lamb, 11 Q. B. Div. 588, de- 
cided in 1883, which is relied on in support of the rul- 
ing below. In that case it was held that no action will 
lie against counse] for slanderous words spoken with 
reference to and in the course of an inquiry before a 
judicial tribunal, although they were uttered malici- 
ously, and without any justification, or even excuse, 
and from personal ill will toward the person slandered, 
arising out of a previously existing cause, and are ir- 
relevant toevery issue of fact contested before the 
court. Brett, master of the rolls, said: ‘‘ For the pur- 
pose of my judgment, I shall assume that the words 
complained of were uttered by the solicitor malici- 
ously, that is to say, not with the object of doing 
something useful toward the defense of his client. I 
shall assume that the words were uttered without any 
justification or even excuse, and from the indirect 
motive of personal ill will or anger toward the perse- 
cutor, arising out of some previously existing cause; 
and I shall assume that the words were irrelevant to 
every issue of fact which was contested in the court 
where they were uttered. Nevertheiess, inasmuch as 
the words were uttered with reference to and in the 
course of the judicial inquiry which was going on, no 
action will lie against the defendant, however im- 
proper his behavior may have been. The rule is 
founded upon public policy. With regard to counsel 
the question of malice, bona fides, and relevancy can- 
not be raised. The only question is whether what is 
complained of has been said in the course of the ad- 
ministration of the law. If that be so, the case against 
counsel must be stopped at once. No action of any 
kind, no criminal prosecution, can be maintained 
against a defendant when it is established that the 
words complained of were uttered by him as counsel 
in the course of a judicial inquiry.””’ Fry, L. J., was 
of the same opinion. A judgment tbus deliberately 
rendered by judges so eminent is entitled of course to 
the highest consideration; but with deference we 
must say that the absolute and unqualified privilege 
as thus laid down is not in our opinion supported by 
Revis v. Smith, Henderson v. Broomhead, Dawkins v. 
Rokeby, or Seaman v. Netherclift, the cases relied on 
by the court; nor can it be sustained by any sound 
principle of public policy. Now, in Revis v. Smith, 18 
C. B. 125, the count in the declaration was not for 
libel, but for maliciously and without reasonable and 
probable cause making a false affidavit in a cause 
pending in chancery, containing injurious representa- 
tions against the plaintiff as an auctioneer, by means 
of which the court declined to appoint him as auc- 
tioneer to sell certain real estate. Mr. Justice Cress- 
well rested his judgment on the ground that the ac- 
tion was without precedent, and that it would be 
highly inconsistent to hold a witness liable where he 
gave evidence relevant to the cause. Mr. Justice 
Crowder treated the case as an attempt to introduce 
an entirely new form of action, in substance an action 
for defamation against a witness for giving evidence 
to the best of his belief in a court of justice. Mr. Jus- 
tice Willes said: ‘‘I apprehend the law to be, that 
however harsh or hasty, or even untrue may be the 
conduct of a person speaking on a privileged occasion, 
if he honestly and bona fide believes what he utters to 
be true, no action will lie.” Lord Chief Justice Jer- 
vis was of the opinion that the action was a novel one, 
and without precedent to sustain it, and indorsed 
fully the law of privilege as laid down by Holroyd, J., 
in Hodyson v. Scarlett. Now, in Henderson v. Broom- 
head, 4 Hurl. & N. 567, the court decided that an ac- 
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tion would not lie against a party, who in a cause 
pending in court, makes affidavit in support of a sum- 
mons taken out in such cause, which is scandalvus, 
false and malicious, and though the person slandered 
was not a party to the cause. But there the scandal- 
ous matter was pertinent to the subject-matter before 
the court. Erle, J., said: “I do not assent to the 
proposition that the matters which form the subject 
of this charge were irrelevant. I can easily see how 
they might be relevant.” Crompton and Crowder, 
JJ., state broadly, it is true, that no action will lie for 
words spoken or written in the course of any judicial 
proceeding; but it must be borne in mind that they 
were speaking in reference to defamatory words 
which, in the opinion of all the judges, were relevant 
to the then pending litigation. We come then to 
Dawkins v. Rokeby, L. R., 7 H. L. 752, about which so 
much has been said. There the defendant, a military 
man, was sued for slanderous words spoken and writ- 
ten by him as a witness before a military court. The 
case was tried before Mr. Justice Blackburn, who held 
that inasmuch as the verbal and written statements 
were made by the defendant, being a military man, in 
the course ofa military inquiry in relation to the con- 
duct of the plaintiff, being a military man, and with 
reference to the subject of that inquiry, the action 
could not be maintained, although the plaintiff should 
prove that the defendant had acted mala (fide 
and with actual malice, and with a knowledge 
that the statements so made by him were false. 
In other words, the defamatory words having 
been spoken and written by the defendant as 
a witness before a military court, and having reference 
to the subject-matter before that court, they were 
privileged, and whether they were spoken maliciously 
and falsely was a question altogether immaterial. Upon 
appeal to the House of Lords, Lord Chancellor Cairns 
said: ‘* My lords, I think it of great importance that 
your lordships should bear in mind these precise ex- 
pressions which I have now read, because I feel sure 
that your lordships would not desire your decision 
upon the present occasion to go farther than the cir- 
cumstances of this particular case would warrant. 
Now, my lords, adopting the expressions of the 
learned judges with regard to what I take to be set- 
tled law as to the protection of witnesses in judicial 
proceedings, [ am certainly of opinion that upon all 
principles, and certainly upon all considerations of 
convenience and of public policy, the same protection 
which is extended to a witness in a judicial proceed- 
ing, who has been examined on oath, ought to be ex- 
tended, and must be extended, to a military man, 
who is called before a court of inquiry of this kind for 
the purpose of testifying there upon a matter of mili- 
tary discipline in connection with the army. It isnot 
denied that the statements which he made, both 
those which were made viva voce and those which 
were made in writing, were relative to that inquiry.’ 
Now in this case the House of Lords decided that a 
witness testifying before a military court was entitled 
to the same privilege as a witness testifying in a judi- 
cial proceeding, and that no action would lie against 
the defendant because both what he said and 
what was written by him had reference (‘rela- 
tive” is the term uséd) tothe military discipline 
of the army, which was the matter of inquiry 
before the military court. The lord chancellor was 
careful to say that he did not desire the decision to 
go further than the circumstances of that particular 
case would warrant. 

The question was again very fully considered in Sea- 
man v. Netherclift, 2 C. P. Div. 53, decided in 1876, one 
year after Dawkins v. Rokeby, in which all the judges 
delivered opinions seriatim. Cockburn, C. J., after 
stating in a general way that it was well settled that a 





witness was privileged to the extent of what he says 
in course of his examination, and that this privilege 
was not affected by the relevancy or irrelevancy of his 
testimony, qualifies the broad declaration thus made 
by him, saying that “‘ifa man, when in the witness 
box, were to take advantage of his position to utter 
something having no reference to the cause or matter 
of inquiry in order to assail the character of another, 
as if he were asked, ‘Were you at York on a certain 
day?’ and he were to answer, ‘ Yes; and A. B. picked 
my pocket there;’ it certainly might well be said in 
such a case that the statement was altogether dehors 
the character of witness, and not within the privi- 
lege.’’ In that case however he said the words spoken 
were relevant. Bramwell, J. A.: “‘The judgment of 
the Common Pleas affirmed two propositions: First, 
that what the defendant said was said as a witness, 
and was relevant to the inquiry before the magistrate; 
and secondly, that being so, the lord chief justice 
should have stopped the trial of the action by non- 
suiting the plaintiff. As to the first proposition, I am 
by no means sure that the word ‘relevant’ is the best 
word that could be used. The phrases used by the 
lord chief baron and the lord chancellor in Dawkins y, 
Rokeby, would seem preferable, having reference, or 
made with reference, to the inquiry. I can scarcely 
think a witness would be protected for any thing he 
might say in the witness box, wantonly and without 
reference to the inquiry.”” Mr. Justice Amphlett con- 
sidered there was but one question open for the decis- 
ion of the court, and that was whether the answer was 
relevant, and being of opinion that it was, the defend- 
ant was within the privilege. Now in all these cases 
the slanderous words spoken were relevant or had ref- 
erence to the matter of inquiry before the court, and 
this being so, what was said by the several witnesses 
was according to all the authorities strictly within the 
well-recognized law of privilege. In all these cases the 
auswers of the several witnesses had, in the opinion of 
the court, reference to the subject-matter of inquiry, 
and in neither of these cases was it decided that the 
privilege even of a witness was an absolute privilege, 
and that he could take advantage of his position to 
utter something, in the language of Cockburn, C. J., 
having no reference to the cause or matter of inquiry 
in order to assail the character of another. 

We should not stop to consider the dictum of Lord 
Mansfield in Rex v. Skinner, decided in 1772, and only 
reported in Lofft, 55, but for the fact that it is relied 
on by the court in Munster v. Lamb. In that case a 
motion was made to quash an indictment against a 
magistrate for slanderous words spoken to a grand 
jury ata general session of the county. The indict- 
ment was quashed on the ground that it would be sub- 
versive of the Constitution to hold a judicial officer 
answerable, either civilly or criminally, for words 
spoken in office. Lord Mansfield is reported as saying 
in that case: ‘‘ What Mr. Lucas, the defendant’s coun 
sel, has said is very just. Neither party, counsel nor 
judge, can be put to answer civilly or criminally for 
words spoken in office.” Now, in Brook v. Montague, 
the court, after full argument, had expressly decided 
that counsel was protected, provided the words spoken 
were relevant or pertinent to the matter of inquiry, 
but that for words not pertinent he was liable. We 
can hardly suppose so eminent a judge as Lord Mans- 
field meant in this off-hand way to overrule or even 
question the law of privilege as laid down in that case; 
and when speaking of counsel we must conclude he 
meant that they were not liable civilly or criminally 
for words spoken relevant to the subject-matter before 
the court. And besides, in the subsequent case of 
Hodgson v. Scarlett, in which the question of privilege 
of counsel was directly involved, and which was 
argued by distinguished counsel on both sides, this re- 
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ported dictum of Lord Mansfield is neither referred to 
by counsel nor by either of the judges who delivered 
opinions in that case. And all the judges held, rely- 
ing upon the decision in Brook v. Montague as au- 
thority, that the defendant was protected because the 
words spoken by him were relevant and pertinent; 
and the same rule was again laid down in Mackay v. 
Ford. Soif Lord Mansfield \was correctly reported, 
this dictum was not understood as qualifying in any 
manner the well-settled law on the subject. 

Passing then from the English to the American de- 
cisions, we find that the highest courts in this country 
have uniformly held that the privilege of counsel is 
limited to words spoken which are pertinent or which 
have relation to the matter of inquiry. In the early 
case of McMillan v. Birch, 1 Bin. 178, Chief Justice 
Tilghman, speaking of counsel and party, said: “If 
any man should abuse this privilege, and under pre- 
tense of pleading his cause, wander designedly from 
the point in question, and maliciously heap slander 
upon his adversary, I will not say that he is not re- 
sponsible in an action at law.”” In Hoar v. Wood, 3 
Metce. 193, Shaw, C. J., said: ‘‘ Still this privilege must 
be restrained by some limit, and we consider that 
limit to be this: That a party or counsel shall not avail 
himself of his situation to gratify private malice by 
uttering slanderous expressions, either against a party, 
witness or third person, which have no relation to the 
cause or subject-matter of the inquiry.’’ And in 
Hastings v. Lusk, 22 Wend. 410, Chancellor Walworth 
says: ‘‘Upon a full consideration of all the authori- 
ties on the subject, I think that the privilege of coun- 
sel in advocating the causes of their clients, and of 
parties who are conducting their own causes, belongs 
to the same class where they have confined themselves 
to what was relevant and pertinent to the question be- 
fore the court.’’ We may also refer to the following 
cases, in which this privilege has been held to be a 
limited and not an unqualified privilege: Rong v. 
Wheeler, 7 Cow. 725; Shelfer v. Gooding, 2 Jones (N. 
C.) 175; Jennings v. Paine, 4 Wis. 372; Lea v. White, 
4Sneed, 111; Johnson v. Brown, 11 W. Va. 73; Stack- 
pole v. Hennen, 6 Mart. (N. 8S.) 481; McLaughlin v. 
Cowiey, 127 Mass. 319; Mower v. Watson, 11 Vt. 536. 
In view then of this unbroken line of decisions bothin 
England and in this country, we cannot accept the 
absolute and unqualified privilege laid down in Mun- 
sterv. Lamb. It isin the teeth of the decisions in 
Brook v. Montague and Hodgson v. Scarlett, and 
Mackay v. Ford, and is not sustained by Revis v. 
Smith, Henderson v. Broomhead, Dawkins v. Rokeby. 
or Seaman v. Netherclift. We cannot agree with Brett, 
M. R., that in a suit against counsel for slander the 
only inquiry is whether the words were spoken in a 
judicial proceeding, and if so, the case must be 
stopped. We quite agree however with Bramwell, J., 
in Seaman v. Netherclift, that ‘relevant ” and ‘‘ perti- 
nent’? are not the best words that could be used. 
These words have in a measure a technical meaning, 
and we all know the difficulty in determining in some 
cases what is relevant or pertinent. With Lord Chan- 
cellor Cairns we prefer the words “ having reference,”’ 
“or made with reference,’’ or, in the language of 
Shaw, C. J., “ having relation to the cause or subject- 
matter.” And if counsel, in the trial of a cause, ma- 
liciously slanders a party or witness or any other per- 
son in regard to a matter that has no reference or re- 
lation or connection with the case before the court, he 
isand ought to be answerable in an action by the 
party injured. This qualification of his privilege in no 
manner impairs the freedom of discussion so necessary 
to the proper administration of law, nor does it subject 
counsel to actions for slander except in cases in which, 
upon reason and sound public policy, he ought to be 
held answerable. We cannot agree that for the abuse 





of his privilege he is amenable only to the authority 
of the court. Mere punishment by the court is no 
recompense to one who has thus been maliciously and 
wantonly slandered. 

We are of opinion therefore that the twelfth repli- 
cation in this case that the words spoken by the de- 
fendant were not spoken in reference to the cause 
then on trial, and had no reference to any subject- 
matter involved in said action, or to any judicial in- 
quiry which was going on or being had in said action, 
is a good replication, and the demurrer thereto ought 
to have been overruled. But as the demurrer filed by 
the plaintiff mounts up to the first error in pleading, 
we are also of opinion that this action cannot be 
maintained, because it appears upon the face of the 
declaration that the alleged defamatory words spoken 
by the defendant had reference to the subject-matter 
involved in the cause then on trial. The words were 
spoken by the defendant, as counsel for Byers and 
wife, in a suit against them by the plaintiff in this 
case to recover money alleged to be due to him for 
professional services. The words set out in the dec- 
laration are as follows: *‘ He (meaning the plaintiff), 
as attorney for Mrs. Byers, collected for her five thou- 
sand dollars of her money, and refused to account to 
her, and kept it, and still has it, and refused to pay it 
over to her; and I am determined to rip up and ex- 
pose the whole disgraceful transaction.”’ Whether the 
defendants in that case could have offered evidence to 
prove these facts under the pleadings filed at that 
time we shall not stop to consider. Admit that such 
evidence would have been inadmissible, under the 
state of pleadings, yet the defendants had the right to 
amend their pleas at any time before the jury retired 
to make up their verdict, and it is plain that under a 
plea of set-off such evidence would have been admissi- 
ble. But be that as it may, the plaintiff in that case, 
who is the plaintiff in this, was claiming to recover 
money alleged to be due him by the defendants for 
professional services, and in such a case the words 
alleged to have been spoken by the defendant in that 
case in his capacity as counsel, to the effect that plain- 
tiff had in his possession money which he had collected 
for and which belonged to the defendants, had refer- 
ence to the subject-matter of inquiry before the court: 
aud if they had reference or relation to the case on 
trial, then they are strictly within the rule of privi- 
lege, and whether they were true or false, or whether 
they were spoken maliciously or in good faith are 
questions altogether immaterial—being privileged, no 
action will lie against the defendant. This being so, 
the evidence offered by the plaintiff for the purpose of 
proving them to be false, and that they were malici- 
ously spoken, was inadmissible, and there was no 
error in the ruling of the court in this respect. And 
for the same reason the defendant’s prayer that there 
was no proof legally sufficient upon which the jury 
could find a verdict for the plaintiff, was properly 
granted; and although the court erred in sustaining 
the demurrer to the plaintiff's twelfth replication, yet 
inasmuch as the words set out in the declaration were 
spoken by the defendant as counsel, and had refer- 
ence to the subject-matter then before the court, this 
action cannot be maintained, and the judgment must 
therefore be affirmed. 


McSuHerry, J. (dissenting). I am of opinion that 
the judgment in this case ought to be affirmed; but I 
base that conclusion upon the broad ground that the 
privilege pleaded by the appellee is an absolute and 
not a qualified one. If the question as to the character 
of the privilege be an open one in this State, since the 
decision in Maurice v. Worden, 54 Md. 233, there is 
ample authority elsewhere to support either view that 
may be taken. But it seems to me that the cases 
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which uphold the absolute privilege of an attorney are 
grounded upon correct principles, are supported by 
the most satisfactory reasoning, and are sustained by 
a sound and conservative public policy. Lord Mans- 
field observed in Rex v. Skinner, Lofft, 56, that 
‘neither party, witness, counsel, jury nor judge can 
be put to answer civilly orcriminally for words spoken 
in office.”” Some refined distinctions were subse- 
quently ingrafted on this doctrine, but they have been 
swept away, and finally the courts of England have re- 
asserted and enforced this rule with emphasis, and it 
stands to-day the settled and undisputed law of that 
country. The correctness of this decision of Lord 
Mansfield, in so far as it applied the privilege to 
judges, has never that I am aware of been questivned 
in England or in this country. It is a general princi- 
ple of the highest importance to the proper adminis- 
tration of justice that a judicial officer, in exercising 
the authority vested in him, shall be free to act upon 
his own convictions without apprehension of personal 
consequence to himself. Liability to answer to every 
one who might feel himself aggrieved by the action of 
the judge would be inconsistent with the possession of 
this freedom, and would destroy that independence 
without which no judiciary can be either respectable 
or useful. The principle which exempts judges of 
courts of superior or general authority from liability 
in a civil action for acts done by them in the exercise 
of their judicial functions obtains in all countries 
where there is any well-ordered system of jurispru- 
dence. Bradley v. Fisher, 13 Wall. 335. Nor does the 
motive which influences the act affect the question of 
liability, because an inquiry into the motive of the 
judge would, as said in Floyd v. Barker, 12 Coke, 25, 
**tend to the scandal and subversivn of all justice, and 
those who are the most sincere would not be free from 
continual caluminations.’’? This immunity, remarked 
Chancellor Kent in Yates v. Lansing, 5 Johns. 291, has 
‘‘a deep root in the common law;”’ and he likewise 
observed, in the same case, “ that it has been steadily 
maintained by an undisturbed current of decisions in 
the English courts amidst every change of policy and 
through every revolution of their government.”’ ‘‘ No 
man,’’ he further said, ‘‘can foresee the disastrous 
consequences of a precedent in favor of such suits. 
Whenever we subject the established courts of the 
land to the degredation of private prosecutions, we 
subdue their independence and destroy their au- 
thority. Instead of being venerable before the public 
they become contemptible, and we thereby embolden 
the licentious to trample upon every thing sacred in 
society and to overturn those institutions which have 
hitherto been deemed the best guardians of civil lib- 
erty.’’ The courts have with equal emphasis applied 
this privilege to witnesses. In the language of Chief 
Justice Cockburn, in Seaman vy. Netherclift, 2 C. P. 
Div. 53: “If there is any thing as to which the au- 
thority is overwhelming, it is that a witness is privi- 
leged to the extent of what he says in course of exam- 
ination. Neither is that privilege affected by the rele- 
vancy or irrelevancy of what he says; for then he 
would be obliged to judge of what is relevant or ir- 
relevant, and questions might be and are constantly 
asked which are not strictly relevant to the issue. But 
that beyond all question this unqualified privilege ex- 
tends to a witness is established by a long series of 
cases, the last of which is Dawkins v. Rokeby, after 
which to contend to the contrary is hopeless. It was 
there decided that the evidence of a witness, with ref- 
erence to the inquiry, is privileged, notwithstanding 
it may be malicious; and to ask us to decide to the 
contrary isto ask us what is beyond our power. 
* * * A long series of authorities, from the time of 
Elizabeth to the present time, has established that the 
privilege of a witness while giving evidence is absolute 
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and unqualified.” Andin the same case Amphlett, 
C. J., said: ‘‘It is clear therefore that the case comes 
within the rule that has been laid down for two or 
three hundred years; and it is important that a rule 
so long established should be strictly adhered to—a 
rule which was established not for the benefit of wit- 
nesses, but for that of the public and the advance. 
ment of the administration of justice, to prevent wit- 
nesses from being deterred by the fear of having ac- 
tions brought against them from coming forward and 
testifying to the truth.” In the case of Dawkins y, 
Rokeby, referred to by Chief Justice Cockburn, the 
judges, on the opinion expressed by them in obedience 
to the request of the House of Lords, said: ‘‘A long 
series of decisions has settled that no action will lie 
against a witness for what he says or writes in giving 
evidence before a court of justice. * * * The prin- 
ciple we apprehend is that public policy requires that 
witnesses should give their testimony free from any 
fear of being harassed by an action on an allegation, 
whether true or false, that they acted from malice.” 
14 Moak Eng. R. 127. 

What conceivable reason is there for applying to an 
attorney a less liberal rule than the one so clearly and 
explicitly laid down in the cases of judges and wit- 
nesses? It seems to me that the same reasons and the 
same public policy which support this absolute privi- 
lege, when invoked by a judge or by a witness, apply 
with at least equal force and pertinency to the case of 
an attorney. It is likely, from the very situation 
which he occupies, that he will need the protection of 
such a rule for the furtherance of public justice, more 
than either a judge or a witness. What he says, in 
the trial of causes, is often said on the impulse of the 
moment, under the influence of strong excitement, 
without opportunity for calm reflection or time to 
measure or to weigh his words. He is called upon to 
confront vice, to denounce crime, to unmask fraud, 
to expose its disguises, to explore the hidden and 
secret ways of the crafty, the cunning and the dis- 
honest. Innocence confides its vindication to his sklll, 
and his fiercest conflicts are often the causes of the 
weak, the helpless and the oppressed. The property 
and the reputations of the living, the estates of the 
dead, and the inheritance of the orphan, may all be the 
subjects of his watchful vigilance and anxious solici- 
tude in the trial of causes. Vast pecuniary interests, 
and the most delicate social and domestic relations, 
when dragged into litigation, demand his ceaseless at- 
tention. He becomes identified with the strifes of 
others, and is often visited with the unmerited criti- 
cism which the bitter feelings, engendered by an 
angry lawsuit, frequently provoke. He’ becomes un- 
consciously, from the force of circumstances, a parti: 
san in his client’s cause. If he isto stop during each 
of the many occasions when he may thus be engaged 
in aiding in the administration of justice, and to 
measure each word before using it, lest he incur the 
perils of a civil suit—whether successfully maintained 
or not, is immaterial—his efficiency would be greatly 
diminished, and his usefulness most seriously im- 
paired. The doctrine announced by Lord Mansfield, 
in Rex v. Skinner, as respects an attorney, is fully sup- 
ported by the following statement of the rule in 2 Add. 
Torts (Wood’s ed.), § 1133: ‘‘ If a counsel (or an attor- 
ney acting as an advocate) speaks scandalous words 
against one in defending his client’s cause, an action 
lies not against him for so doing; for it is his duty to 
speak for his client, and it shall be intended to be 
spoken according to his client’s instructions. The 
freedom of speech of the bar is the privilege of the 
client vested in the counsel who represents him. It 
would be impossible properly to conduct a cause in 
court unless considerable latitude were allowed to the 
advocate, and if any evil happen therefrom, it must 
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be endured for the sake of the greater good which at- 
tends it.’ See also Wood v. Gunstoe, Style, 462; 
Mackay v. Ford, 29L. J. Exch. 404; Odger Sland. & 
Lib., side p. 193; Poll. Torts, top p. 175; Munster v. 
Lamb, 11 Q. B. Div. 588. In this last case the question 
is fully met and explicitly decided. Brett, M.R., 
there said: ‘‘ This action is brought against a solici- 
tor for words spoken by him before a court of justice, 
while acting as the advocate for a person charged in 
that court with an offense against the law. For the 
purpose of my judgment,I shall assume that the 
words complained of were uttered by the solicitor ma- 
liciously ; that is to say, not with the object of doing 
something useful toward the defense of his client. I 
shall assume that the words were uttered without any 
justification, or even excuse, and from the indirect 
motive of personal ill will or anger toward the prose- 
cutor, arising out of some previously existing cause; 
and I shall assume that the words were irrelevant to 
every issue of fact which was contested in the court 
where they were uttered. Nevertheless, inasmuch as 
the words were uttered with reference to and in the 
course of the judicial inquiry which was going on, no 
action will lie against the defendant, however im- 
proper his behavior may have been.” Then after 
speaking of the privilege of judges and witnesses, he 
proceeded: ‘‘Of the three classes, judges, witnesses 
and counsel, if seems tome that a counsel has a 
special need to have his mind clear from all anxiety. 
* * * The rule of law is that what is said in the 
course of the administration of the law is privileged; 
and the reason of that rule covers a counsel even more 
than a judge ora witness. * * * The rule may be 
taken to be the rule of the common law. That rule is 
founded upon public policy. With regard to counsel, 
the question of malice, bona fides, and relevancy can- 
not be raised. The only question is whether what is 
complained of has been said in the course of the ad- 
ministration of the law. If that be so,,the case against 
a counsel must be stopped at once.”’ And Fry, J., was 
equally emphatic. ‘If such actions,’’ he remarked, 
“were allowed, persons performing their duty would 
be constantly in fear of them.”’ That this privilege is 
liable to be abused is not denied. It is also true that 
its abuse may be productive of great hardships. Rolfe, 
B., in Winterbottom v. Wright, 10 Mees. & W. 115, an- 
swering a similar objection, urged however in a case 
not analagous to this, observed: ‘‘ This isone of those 
unfortunate cases in which there certainly has been 
damnum; but it is damnum absque injuria. It is no 
doubt a hardship upon the plaintiff to be without a 
remedy, but by that consideration we ought not tobe 
influenced. Hard cases, it has been frequently ob- 
served, are apt to introduce bad law.’’ It is obvious 
therefore that such a consideration ought not to pre- 
vail as a sufficient reason for qualifying the privilege, 
if it be otherwise well founded and correct in princi- 
ple. Far greater mischiefs will result, and the ad- 
ninistration of justice will be more seriously inter- 
fered with by a relaxation of this doctrine and by the 
toleration of suits against attorneys, witnesses and 
parties for ‘‘ words spoken in office,” than can possi- 
bly grow out of the rare instances where, in an honor- 
able profession, the privilege may be abused or 
availed of for purely malevolent purposes. There is 
no unbending rule of law which does not or may not 
work at some time some hardship to some individual. 
In the very nature of things this is essentially so. But 
where the reasons for its adoption are plain and un- 
mistakable, and where the public security and tran- 
quillity, and the due,untrammelled administration of 
justice outweigh the private interest or the private 
right, the latter must yield in obedience toa principle 
that is universal in its application, though frequently 


harsh in its consequences; or as the doctrine is more 





clearly stated in Broom Leg. Max. 41: “ In the imper- 
fection of human nature it is better even that an indi- 
vidual should occasionally suffer a wrong than that 
the general course of justice should be impeded and 
fettered by constant and perpetual restraints and ap- 
prehensions on the part of those who are to adminis-: 
ter it.’’ The principle in all such cases is that the law 
will rather suffer a private mischief than a public in- 
convenience. Johnston v. Sutton, 1 Term R. 512. 
When it is remembered that the trial court has full 
authority to check and to punish summarily any vio- 
lation of this privilege, to the extent even of disbar- 
ring the offender, the danger of its being abused in ac- 
tual practice greatly diminishes. Nor is there any 
greater force, it seems to me, in the argument drawn 
from the maxim, that wherever there is a wrong there 
also should be a remedy. Considerable stress is laid 
upon this in many of the cases restricting the privi- 
lege. The maxim, when rightly understood and ap- 
plied, is both salutary and reasonable; but some con- 
fusion has arisen from a misconception of its scope 
and from unguarded and incautious applications of it 
to cases where properly it was wholly inapposite. To 
assert that words spoken by an attorney in a court of 
law during the progress of judicial proceedings, in the 
conduct or defense of which he is engaged in his pro- 
fessional capacity are, because defamatory and false, 
&@ wrong in the sense in which that word isused inthe 
maxim quoted, and then to conclude from that asser- 
tion that an action lies against the attorney who used 
the words, is to assume as proved the very question at 
issue—the very point to be determined. Now it is 
very well known that it is not literally and univer- 
sally true that there is a remedy for every wrong; be- 
cause there are many invasions of rights for which 
there exist no remedies, and each of these is denomi- 
nated in legal nomenclature a damnum absque injuria. 
To attribute therefore to the maxim a universal appli- 
cation, when it is not in fact universal, and then to 
assume, as the argument does, that the works spoken 
under the conditions indicated are within that appli- 
cation, is palpably illogical and erroneous. Words 
thus spoken would occasion an actionable wrong un. 
less they are privileged; and thus, notwithstanding 
the maxim, the fundamental question recurs, aresuch 
words so spoken privileged or not? 

I 2m aware that most of the American cases have 
not gone to the length of holding the privilege to be 
an unqualified one, and that they generally have de- 
cided that the attorney was exempt from liability, 
provided the words spoken or written by him were 
relevant, pertinent or had reference to the subject- 
matter under judicial investigation. But this quali- 
fication deprives the privilege of its only value. If 
the attorney may be sued for words spoken in the 
course of a judicial inquiry because the words are 
assumed to be irrelevant to that inquiry, he would be 
subjected to the vexation and harassment incident to 
the defense of such a suit, even though he should suc- 
ceed in demonstrating the pertinency of the language 
complained of. The liability to be sued is the thing 
which will fetter and trammel the counsel in the dis- 
charge of his duty quite as much as any apprehension 
of the consequences of such asuit. If he is liable to 
be sued for the speaking of words alleged to be irrele- 
vant, he can never know with certainty what, upon 
the trial of such an action against him, the court may 
consider irrelevant; and thus the apprehension of 
being called upon to defenda suit against hiniself for 
words which he may have thought relevant would 
deter him from discharging his duty as fully and freely 
as he would otherwise have been able to do. The fear 
of being sued by a totally irresponsible person for 
words in fact relevant, but alleged tobe irrelevant, 
might, and most naturally would, cause him an 
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anxiety not consistent with a free and uncramped ful- 
fillment of his obligations to his client. Whether the 
words which he uses are or are not relevant, he is still, 
under this qualified privilege, liable to be sued for 
them, even though the action would ultimately fail; 
and much of his time would be necessarily occupied in 
establishing the relevancy of his words as a defense to 
the suits which the disappointment or chagrin of de- 
feated parties or impeached witnesses might in a 
spirit of resentment prompt them to bring against 
him. It is no answer to say that if he has kept within 
the limits of the qualified rule, he will escape being 
punished in damages, because the mere fact that he is 
liable to be sued at all, and that he must muke a de- 
fense founded onthe relevancy of his words, deprives 
those persons whom he represents of the benefits which 
a freedom and fearlessness on his part would secure to 
them, in the administration of thelaw. It is there- 
fore infinitely better than that the door be closed 
against all suits. If ‘‘what iscomplained of has been 
said in the course of the administration of the law, 

* * * the case against a counsel must be stopped 
at once.”’ Otherwise, it seems to me, the qualification 
of the privilege defeats the beneficial effectsof the 
rule itself; and instead of merely abridging its appli- 
cation, practically neutralizes and destroys it alto- 
gether. Then again who is, under this qualification of 
the English rule, to determine whether the language 
complained of is or is not relevant or pertinent? In 
some of the cases it is said to be a question for the 
court, and in others it is said to be a question for the 
jury. In at least one of the American cases (Hastings 
v. Lusk, 22 Wend. 410) this question of relevancy and 
pertinency was not only submitted to, but was passed 
upon by the jury. Itseems to me too plain for argu- 
ment that a jury is surely not the proper tribunal to 
decide whether remarks made by an attorney in the 
progress of a judicial investigation are relevant or 
pertinent to that proceeding. And yet if the privilege 
be heldto bea merely conditional or qualified one, 
depending upon the relevancy of the objectionable 
words, I do not see how it is possible to prevent a jury 
in Maryland from exercising that function, if the 
words are written or printed in a brief instead of 
being spoken orally, and the attorney is indicted in- 
stead of being sued civilly; because in this State, 
under the Constitution, juries are made, in criminal 
cases, judges of the law as well as of the facts. To 
subject an attorney to the annoyance of an indict- 
ment and then to the perils of a conviction by a jury 
who may happen to think that words used by him in 
a brief filed, for instance, in this court, were irrele- 
vaut tothe cause he was arguing, would fatally de- 
stroy his freedom of action, and utterly cripple his 
usefulness as an essential officer of the court in the due 
administration of justice. This would be against the 
plainest dictates of public policy, and ought not under 
any circumstances to be tolerated. The observations 
of Chief Justice Coleridge are as apposite here as they 
were to the case in which he used them, viz.: ‘‘ But 
if a rule is established, as the rule as to the privilege 
of a witness is established, it is the duty of a judge to 
give ita reasonable interpretation, and not, while 
admitting it in terms, to attempt to evade it or frit- 
ter it away in its application to particular cases.’’ 
Seaman v. Netherclift, supra. Again it is expressly 
provided by section 18 of article 3 of the Constitution 
of this State that ‘‘no senator or delegate shall be 
liable in any civil action or criminal prosecution what- 
ever for words spoken in debate.’’ It is obvious that 
this provision was made for some useful purposes, and 
it is equally clear that those purposes must have been 
considered of sufficient consequence to outweigh all 
the evils and hardships which might possibly flow from 
the abuse of such an uurestricted privilege. The 





framers of that instrument,and the people who by 
their votes adopted it, manifestly deemed it unwise 
and impolitic that those who were charged with the 
responsibility of making and enacting laws should be 
held answerable for words spoken by them in the per. 
formance of that important duty; and this could 
only have proceeded upon the theory that they ought 
to be perfectly free and untrammeled when discuss- 
ing and considering measures affecting the public 
interest and concerning the welfare of the State. 
The privilege thus accorded them is an absolute one 
in no manner depending upon the relevancy, good 
faith or truth of the words that may be spoken. 
Why then should there be, upon principle, a different 
rule applied to those whose duty (difficult always and 
of an equally important character) is to aid in the 
just and impartial administration of those very same 
laws? What principle can be imagined as a justifica- 
tion for the rule in the one case that will not be 
equally cogent asa reason for its application in the 
other? Inasmuch as the most formal declaration of 
the organic law of the State exempts the law-maker 
from liability in this instance, we would be warranted, 
inmy judgment, even if there were no other reasons 
for doing so, in extending that exemption to the 
advocate and attorney when the reasons therefor are 
precisely and identically the same, and the necessity 
is equally as urgent, if not in fact greater. But apart 
from all other considerations, the question, it appears 
to me, has been distinctly settled in this State by the 
decision of thiscourt in Maurice v. Worden, 54 Md. 
233. That was an action for an alleged libel. Maurice 
wus a teacher at the naval academy in Annapolis. 
Worden was the superintendent of the academy. 
Maurice tendered his resignation, and Worden in- 
dorsed upon it the alleged libelous words, and for- 
warded it, as required by the regulations governing 
the navy, to the secretary of the navy. Suit was there- 
after brought by Maurice against Worden. The court 
of common pleas of Baltimore instructed the jury 
that no evidence had been given legally sufficient to 
entitle the plaintiff to recover, and the verdict and 
judgment being against him, Maurice appealed to this 
court. The question was then directly raised us to 
whether the indorsement on the resignation furnished 
a cause of action; and that turned upon the inquiry 
whether that indorsement or communication to the 
secretary of the navy was within the limits of a priv- 
ilege, either absolute or qualified. Asthe case was 
presented, before it could be held that the action was 
maintainable, it was necessary for the court to deter- 
mine that Worden was not, under the circumstances, 
entitled to invoke, in his defense, either the absolute 
or qualified privilege. In other words, it was neces- 
sary for the court to decide whether the communica- 
tion fell within the scope of any privilege. To in- 
telligently do that it was requisite for the court to 
clearly define the two classes of privileged communica- 
tions. In approaching that subject this court said: 
‘There are two classes of privileged communications 
which form exceptions to the general law of libel. 
The one is absolutely privileged, and cannot be sued 
upon, while the other may be the cause of action, and 
the suit upon it maintained on proof of actual 
malice.’* The court then proceeded to define the cases 
where the absolute privilege applies. ‘‘ A great num- 
ber of authorities,” says the opinion, “‘ have been refer- 
red to, and they have been examined with care. There 
is but little conflict among them in relation to the 
classof communications which are regarded as abso- 
lutely privileged.”’ 

The classification in Starkie on Slander and Libel 
well states the conclusion drawn from the great bulk 
of the cases. Those enumerated by the author as 
being absolutely privileged, though false and mali- 
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cious, and made without reasonable or probable 
cause, ‘‘are communications made in the proper 
course of judicial proceedings, whether civil or 
criminal and whether by a suitor, prosecutor, wit- 
ness, counsel or juror; or by ajudge, magistrate or 
person presiding in a judicial capacity, over any court 
or other tribunal, judicial or military, recognized by 
and constituted according to law; and so also com- 
munications made in the course of parliamentary 
proceedings, whether by a member of either House of 
Parliament or by petition of individuals who are not 
members, presented to either house orto a committee 
thereof.’”’ Folk. Starkie Sland., § 688. After thus 
recognizing and adopting this classification of absolute 
privileges the court adds: ‘Beyond this enumera- 
tion we are not prepared togo.’’ The court then pro- 
ceeds to determine that the communication in ques- 
tion in that case did not belong to that class of abso- 
lute privileges, but that it fell within the rule relating 
to qualified privileges, and reversed the judgment 
and awarded a new trial; Judge Miller dissent- 
ing. 

Here then was a case in which the absolute, privilege 
was claimed to be applicable. The mind of the court 
was distinctly called to the subject of such a privilege, 
to its scope and its extent. It was necessary in 
deciding the case, to define and clearly lay down the 
limits of an absolute privilege in order to determine 
whether the case then before the court belonged to 
that class. 

The court did so define and lay down those 
limits, and did distinctly embrace within them 
the case of an attorney, by the adoption, with ap- 
proval, of the text of Mr. Starkie. This was mani- 
festly not an obiler dictum. I cannot therefore imagine 
how it is possible now to apply to the case of an 
attorney the qualified rule without at the same time 
holding that this court was manifestly wrong when, 
in Maurice ¥. Worden, it adopted, with its sanction, 
the doctrine announced by Starkie that the privilege 
of an attorney was absolute. Judge Miller placed his 
strong dissenting opinion upon the distinct ground 
that the communication in that case ‘ought to be 
absolutely privileged.’’ Holding, as Ido very decid- 
edly, these views in regard to this question, which is 
one of great importance, I place my assent to the 
afirmance of the judgment of the learned court 
below entirely upon the ground that the words spoken 
by the appellee were, having been spoken in a court 
of justice during a judicial investigation in which he 
was engaged as counsel, absolutely privileged, 
without any reference whatever to their rele- 
vancy. 


Stone, J. All the authorities, both English and 
American, agree in this, that what the advocate may 
say during the trial of a case, and which has reference 
tothe case, is privileged, and that he cannot be held 
liable, in a civil action, for what he so says. But 
whether his declarations made during the trial are 
privileged absolutely, whether made in reference to 
the case or not, is a question upon which there isa 
difference of opinion. As I am of opinion that the 
words complained of in this case were clearly spoken 
in reference to the case then on trial, and that there- 
fore the defendant could not be held liable even if it 
were conceded that a qualified privilege only should 
be allowed, I do not think it necessary or advisable to 
determine in this case whether the privilege of the 
advocate is qualified or absolute. 

If such decision was necessary for the de- 
termination of the case, I should concur in 
the opinion of Judge MoSherry. J concur in the 
judgment. ® 





LIBEL AND SLANDER — PRIVILEGED COM- 
MUNICATIONS—PLEADINGSIN ACTIONS. 
MARYLAND COURT OF APPEALS JUNE 13,1888. 
BARTLETT V. CHRISTHILF. 

An action for libel will not lie for statements contained in a 
petition by a receiver against his co-receiver, that such 
co-receiver was unlawfully withholding a portion of the 
assets, and was obstructing their collection, and that he 
Was actingin contempt of court, and had embezzled 
some of the trust money, even though they are malicious 
and false ; such statements being made inthe course of 

judicial proceedings. 


B. Howard Harman, for appellant. 
Andrew C. Trippe, for appellee. 


McSuHERRY, J. Ina proceeding instituted in the 
Circuit Court of Baltimore city by John D. Muir, 
plaintiff, {against William P. Whiting and J. Kemp 
Bartlett, Jr., defendants, the said Bartlett and one 
Christhilf, the appellee, were appointed receivers. 
Some weeks thereafter, Christhilf filed a petition in 
that case alleging, in substance, that Bartlett was un- 
lawfully and wrongfully withholding a portion of the 
assets from the receivers; that he was obstructing the 
collection of the assets of the firm; acting in contempt 
of the authority of the Circuit Court; and that he 
had embezzled someof the money belonging tothe 
trust. Upon this petition an order was passed re- 
quiring Bartlett to show cause why he should not be 
attached for contempt, and removed from his office of 
receiver. Bartlett answered the petition, but, before 
any hearing was had upon it, the case of Muir vy. 
Whiting & Co., was settled, and dismissed by order of 
Muir, the plaintiff, and Whiting and Bartlett, the 
defendants. Thereupon Bartlett instituted suit 
against Christhilf in the Superior Court of Baltimore 
city foran alleged libel, and malicious abuse of the 
process of the court. The declaration contains two 
counts. The first avers that the statements of the 
petition filed by Christhilf were libelous because they 
falsely and maliciously imputed to Bartlett a neglect 
of his duty as receiver, alleging that he was guilty of 
a contempt for the court which had appointed him to 
his position, and charged that he (Bartlett) had com- 
mitted the crime of embezzlement in regard to moneys 
intrusted into his hands through the order of the 
court. The second count, for an alleged malicious 
abuse of the processof the court, will be stated later 
on in this opinion. : 

It is insisted that the appellee is not liable to be 
sued, in an action for libel, on account of any thing 
stated by him in the petition alluded to, because it is 
claimed that the statements alleged to be libelous are 
privileged. We have had before us this term cases in- 
volving the privilege of counsel and of witnesses, and 
in the opinions delivered in those cases the authorities 
upon the subject of privilege have been fully reviewed. 
The case now before us, as far as the first count of the 
declaration is concerned, is of a kindred character, 
and must therefore be governed by the view of the 
law adopted by a majority of this court in those cases. 
It is stated ina work of high authority that ‘an ac- 
tion for defamation will not lie for any thing sworn or 
stated in the course of a judicial proceeding before a 
court of competent jurisdiction, such as defamatory 
bills or proceedings filed in chancery or in the ecclesi- 
astical courts, or affidavits containing false and 
scandalous assertions against others. Therefore if a 
man goes before a justiceof the peace, and exhibits 
articles against the plaintiff, containing divers false 
and scandalous charges concerning him, the plaintiff 
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cannot havean actionfor a libelin respect of any 
matter contained in such articles; for the party pre- 
ferring them has pursued the ordinary course of jus- 
tice in such a case; and if actions should be permitted 
in such cases, those who have just cause for complaint 
would not dare to complain, for fear of infinite vexa- 
tion. Thereis alarge collection of cases where par- 
ties have from time to time attempted to get damages 
for slanderous and malicious charges contained iu 
affidavits made in the course of a judicial proceeding, 
but in no instance has the action been held to be main- 
tainable; but thelibeler may be punished, and the 
abuse repressed, by a prosecution for perjury, the 
result of which is to make the libelerinfamous if he 
is convicted.’”” 2 Add. Torts (Wood's ed.), $1092. In 
Odgers Sland. & Lib. side page 193, it is stated that 
every affidavit sworn in the course of a judicial pro- 
ceeding before a court of competent jurisdiction is 
absolutely privileged, and no action lies therefor, 
however false and malicious may be the statement 
therein. The only exception is where an affidavit is 
sworn recklessly and maliciously before a court that 
has no jurisdiction in the matter, and no power to 
entertain the proceedings. The court will order 
scandalous matter to be expunged, buteven for such 
matter no action will lie. Kidder v. Parkhurst, 3 
Allen, 396, was an action fora libel on the plaintiff 
in acomplaint made by the defendant against her for 
perjury. The complaint was made to the grand jury. 
The court says: ‘‘ It (the complaint) therefore ap- 
pears to bave been made in the regular course of jus- 
tice, and the decisions, ancient and modern, are uni- 
form that no proceeding in a regular course of justice 
is to be deemed an actionable libel.’”’ In Seaman v. 
Netherclift, 1C. P. Div. 540, Lord Coleridge, C. J., 
said: ‘‘ Nowa long course of authorities, of which 
perhaps the best known, as the most remarkable, is 
the case of Astley v. Younge, 2 Burrows, 807, has 
decided that no action of slander can be brought for 
any statement made by the parties either in the plead- 
ings or during the conduct of thecase. The law is so 
stated very clearly by Lord Eldon in Johnson v. 
Evans, 3 Esp. 32. It is so stated, also not indeed 
with absolute certainty, ina note to the well-known 
case of Hodgson v. Scarlett, 1 Barn. & Ald. 282, the 
author of which note we learn from Baron Alderson, 
in Gibbs v. Pike, 9 Mees. & W. 358,to have been 
Mr. Justice Holroyd himself. But I conceive the law 
on this point to be now quite certain, although most 
men of any experience in the profession must have 
seen many instances in which judicial proceediugs 
have been made by parties to them to serve the ends 
of private malignity.’’ In Henderson v. Broomhead, 
4 Hurl. & N. 577, Crompton, J., laid it down that “no 
action will lie for words spoken or written in the 
course of any judicial proceeding."’ And again: ‘The 
rule is inflexible that no action willlie for words 
spoken or written in the course of giving evidence.” 
Where the cause of action against a defendant was 
that he falsely and maliciously, and without any 
reasonable cause, went before a commissioner for 
taking oaths in the Court of Chancery, and swore out 
an affidavit stating of the plaintiff, in his character of 
an auctioneer, that he conducted his business fraudu- 
lently and improperly, and that he was not,in the 
deponent’s opinion, a fitand proper person to be in- 
trusted with the sale of certain property then the 
subject of a suit in the Court of Chancery, and the 
court, upon the evidence before it, decided that the 
plaintiff was nota fit and proper person to conduct 
the sale, it was held that the affidavit, being made inthe 
course of a judicial proceeding, could form no ground 
ofaction. Revis v. Smith, 18 C. B. 126; 25 Law J. C. 
P. 19%. See also Astley v. Younge, 2 Burrows, 807: 
Townsh. Sland. & Lib., § 221. These authorities, and 





others which might be cited, hold that statements 
made in any of the pleadings or proceedings ina 
cause before a court having jurisdiction of the subject 
are absolutely privileged, even though made malici- 
ously and falsely. This privilege, protecting against a 
suit for libel or slander, is founded upon what would 
seem to be asvund public policy which looks to the 
free and unfettered administration of justice, though 
as an incidental result, it may, in some instances, 
afford an immunity tothe evil-disposed and malignant 
slanderer. 

While the appellee was not, in the literal sense of 
of the term, aparty to the case of Muir v. Whiting & 
Co., he is none the less within the reason, the spirit, 
and the policy of the rule laid down and enforced by 
the decisions referred to. In this case, it is not 
material whether the privilege invoked be considered 
an absolute or a qualified one, because the ruling of 
the court below upon the first count of the narr. is 
correct in either event. If the privilege be an ab- 
solute one, no action can be maintained at all for the 
alleged libelous words; and if, on the other band, it 
be only a qualified privilege — that is, a privilege pro- 
tecting the party using the words provided the thing 
written has relation to the subject-matter under- 
going judicial investigation —the action cannot be 
sustained in this case, for the reason that every aver- 
ment of the petition did have a most direct relation 
to the subject-matter brought before the court under 
that petition. The concession made by the demurrer, 
that these statements were false and maliciously made, 
does not render them actionable, if the privilege be 
absolute, or if they be within the scope of a qualified 
privilege such as has been described. Now, both the 
appellant and the appellee were receivers in the case 
of Muir v. Whiting & Co. It was their duty to collect 
the assets of the firm, and to preserve them for the 
benefit of thetrust. If either of them became dere- 
lict in his duty, it was plainly incumbent upon the 
other to bring that fact to the knowledge of the court, 
whose officers they both were. The proper and only 
mode to do this was by the petition filed in the case, 
ana addressed to the court. This the appellee did. 
His act was therefore in the due, ordinary and 
regular course of justice. It was strictly within the 
line of a proper proceeding before a tribunal having 
jurisdiction of the subject, and having control of its 
own Officers. Even though the words used in the 
petition are libelous, we think, with Mr. Addison, 
that under such circumstances, no case can be found 
where a recovery has been allowed ina suit for libel 
founded upon statements contained in such a proceed- 
ing. And the reason is obvious, To allow such suits 
to prevail, would most effectually deter every one- 
from presenting a well-founded complaint, for fear of 
being pursued with “infinite vexation.” It is better 
therefore where the statements are false, and know- 
ingly false, to leave the party injured to the redress 
which the criminal courts may apply, than to open 
the door for the institution of civil suits which may 
be successfully used as an efficient means to obstruct 
the fulland fearless pursuit aud administration of 
justice. Inour judgment there is nothing disclosed 
by the first count of the narr. to warrant a recovery 
against the appellee. 

(Another question omitted.] 


—._—__—— 
TRUST — TO CHARITABLE USES. 
MASSACHUSETTS SUP. JUDICIAL COURT, JULY 10, 1888. 


Minot v. BAKER. 
A testator left the residue of his estate to a trustee ‘‘ to be 
disposed of by him for such charitable purposes as he 
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shall think proper.” The trustee died, having rendered 
no account to the Probate Court, and having disposed of 
only a small portion of the residuary estate in his hands 
for charitable purposes, 

Held, that the gift was unconditional, and should be applied 
to charitable purposes according toa scheme under the 
direction of the court, 


ILL in equity for instructions by administrator. 
The attorney-general appeared and filed an an- 
awer, Claiming that the will of the testator established 
a lawful and valid trust for charitable uses, and that 
the equitable jurisdiction of the court was sufficient 
to establish such charity and determine a scheme to 
regulate the investment and distribution of such 
charity. The case was heard in the Supreme Judicial 
Court before Devens, J., and reported tothe full court. 


Stephen H. Phillips, for Commonwealth. 
G. F. Tucker, for executor. 
Charles M. Reed, for next of kin. 


Homes, J. This is a bill for instructions, brought 
by the administrator de bonis non with the will an- 
nexed of Capt. Percival. The will appointed John P. 
Healy executor, and gave the residue to Healy, *‘ to be 
disposed of by him for such charitable purposes as he 
shall think proper.” Healy died, having disposed of 
only asmall portion of the residuary estate in his 
hands for charitable purposes. The first question 
raised by the report is ‘‘ whether the sum of $14,503.75 
received by the plaintiff from tbe suit upon the bond 
of Healy, as executor of Percival’s estate, and from 
the suit against Healy’s administrator, should be paid 
to the next of kin of John Percival, by reason of the 
failure of said Healy to dispose of the fund in his 
life-time for the purposes specified in the residuary 
clause of the will of said Percival, or should be ap- 
plied to charitable purposes, according to a scheme 
under the direction of the court.’’ It is settled that 
the gift to Healy was a good charitable trust. White 
v. Ditson, 140 Mass. 351, 353; In re Schouler, 134 id. 
426; Saltonstall v. Sanders, 11 Allen, 446, 453; Wells v. 
Doane, 3 Gray, 201; Everett v. Carr, 59 Me. 825: Po- 
cock v. Attorney-General, 3 Ch. Div. 342. There was 
no resulting trust on account of the vagueness of the 
objects, as where they are not confined to charities. 
Nichols v. Allen, 130 Mass. 211. The first point to be 
determined therefore is a matter of construction, 
whether the limitation to charities was conditional 
upon Healy’s making an appointment, or whether it 
should be construed asa gift to charitable uses out 
and out, with a superadded power to Healy to specify 
them if he saw fit; and on this part of the question 
we are of opinion that the gift is an unconditional 
gift to charitable purposes. There can be little doubt 
that such would be the construction adopted by the 
English courts (Attorney-General v. Fletcher, 5 L. J. 
Ch. 75, 78; Pocock v. Attorney-General, ubi supra; 
Moggridge v. Thackwell, 7 Ves. 36; 13 id. 416; Miils v. 
Farmer, 1 Mer. 55, 100; White v. White,1 Brown Ch. 
12; Buylis v. Attorney-General, 2 Atk. 239: Attorney- 
General v. Hickman, 2 Eq. Cas. Abr. 193; Doyley v. 
Attorney-General, id. 194; Anon., Freem. Ch. 261, case 
330b ; Copinger v. Crehane, 11 Ir. Eq. 429), althougha 
different opinion has been intimated in some Ameri- 
can cases, at least where there isa naked power not 
coupled with a trust (Fontain v. Ravenel, 17 How. 
369, 388, 399, explained and limited by Russell v. Allen, 
107 U.S. 163, 169). The question must bekept dis- 
tinct from other questions which do not bear upon the 
meaning of the words, such as whether a trust for 
charity generally is valid, or whether a court of equity 
can and will exercise so general a discretion as is neces- 
sary to carry out the trust, etc. [f the meaning of 
the words alone is considered it appears to be toler- 








ably plain that the English construction is right. The 
nature of the gift shows that an application of the 
funds to charity is the dominant object, and the 
selection by the trustee is subordinate, or means to an 
end. It is notlike a gift toa particular charity which 
fails. There the specific object of bounty or end of 
the trust well may have furnished the main motive of 
the testator for giving to charity at all. Butto givea 
power of selection to a party who takes no interest in 
the fund cannot be supposed to be the main motive of 
such a trust as we are considering; and the motive of 
charity goes no further than charity generally, because 
the testator leaves the rest to histrnstee. The tes- 
tator, in such a case, says, in effect: ‘I give the fund 
in trust for charitable purposes; and to save applica- 
tion to the court, I authorize the trustee to determine 
the scheme.”’ Intheordinary case of trusts for such 
persons of a class as the trustee shall select, when a 
duty to select is imposed upon the trustee by implica- 
tion, a general intention to benefit the class is recog- 
nized, ‘and the trust will not fail if the trustee 
accepts it, and then fails to make a selection. Brown 
v. Higgs, 4 Ves. 708; 5 id. 495; 8 id. 561; Burrough v. 
Philcox, 5 Mylne & C. 72; Penny v. Turner, 2 Phil. Ch. 
493; Harding v. Glyn, 1 Atk. 469; Mahon v. Savage, 1 
Schoales & L. 111; Spring v. Biles, id. 113; 1 T. R. 435; 
Salusbury v. Denton, 3 Kay & J. 529; Nichols v. Allen, 
130 Mass. 211, 219; Drew v. Wakefield, 54 Me. 291. 
Here there is a trust —not a mere power; and it was 
recognized in White v. Ditson, that a duty was imposed 
upon Healy to act, which isa strong circumstance in 
favor of the construction that the benefit is not in- 
tended to be made dependent upon his acting. Brown 
v. Higgs, 8 Ves. 561, 571, 574; Cole v. Wade, 16 id. 27; 
Moggridge v. Thackwell, 7 id. 36, 82. And it being 
settled that in some cases you can separate the gen- 
eral intent from the mode of execution, the nature 
of the gift, in the particulars to which we have 
adverted already, seems to us to make the case a 
stronger one for doing so than where the selection is to 
be made from relations, or the like,as inthe decisions 
cited. At allevents this case is nearer to those than toa 
gift to such persons as A. may appoint. Mills v. Farmer, 
ubi supra. For there the limitation is as wide as the 
world; and if A. does not take the beneficial interest 
it is impossible to suppose that a gift is intended un- 
less he exercises the power confided to him. But 
charitable purposes constitute a well-defined class, to 
which it is entirely conceivable that a testator should 
make a gift. We shall consider the validity of such a 
gift in a moment. 

Tke construction of the will being what we have 
declared the question arises whether a trust origin- 
ally valid is to fail for want of atrustee, contrary to 
the general doctrine of equity. There is no doubt 
that if there were a very slight indication of the 
direction which the testator meant his bounty to take, 
a court of equity would find itself able to carry out 
the will. In Re Schouler, ubi supra, the gift was for 
‘*charitable purposes, masses, etc.,’’ and the court ap- 
pointed a new trustee. See also Copinger v. Crehane, 
11 Ir. Eq. 429. But it is argued that when the gift 
originally is, or through the failure of the first trustee 
to exercise his discretion afterward becomes, a gift 
to charitable uses simpliciter, then the disposition of 
the fund in England was in the king as parens patria, 
by the sign-manual, and that a court of equity, as 
such, has no jurisdiction. It is to be observed that 
the objections to the exercise of the power to frame a 
scheme in the case supposed, are not at all similar to 
those which apply to a diversion by the sign-manual 
to wholly different uses of property devoted to a 
specific purpose which fails because contrary to the 
policy of the law; for instance, asin the well-known 
case of Da Costa v. De Pas, 1 Amb. 228; 2 Swanst. 
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487, where a legacy to establish a Jesuba, or assembly 
for reading the law and instructing the people in the 
Jewish religion, was devoted to the Foundling Hospi- 
tal for the instruction of the children in the Christian 
religion. In such a case there is no pretense, or only a 
pretense, of carrying out the directions of the testator. 
His will is arbitrarily overridden. Moggridge v. 
Thackwell, 7 Ves. 81. But inacase like the present, 
whether the machinery used is the sign-manual, or a 
scheme prepared under the direction of the court, the 
testator’s wishes are carried out ashe has expressed 
them — just asthey might be by the appointment ofa 
trustee, or by the framing of a scheme in those cases 
where the jurisdiction of the court is admitted. The 
only objection, on the ground of policy, to the court’s 
entertaining jurisdiction, which has occurred to us, is 
that it must choose from too wide a field when there 
is nothing more specific to guide it than a general 
direction toapply the fund to charitable purposes. If 
the objection in this general form were sound, a trust 
for charitable purposes generally ought to have been 
held void; whereas all the English casesimply, and 
express decisions establish, that it is valid. Nichols 
v. Allen, 130 Mass. 211, 221; Moggridge v. Thackwell, 7 
Ves. 36, 80; Paice v. Archbishop, 14 id. 364; Legge v. 
Asgill, Turn. & R. 265; Dolan v. Macdermot, L. R., 3 
Ch. 676; Pocock v. Attorney-General, 3 Ch. Div. 342; 
Anon., supra. It has been said that “‘the court 
never in trusts or powers exercises a discretion.” 
Felan v. Russell, 4 Ir. Eq. 701, 704. But the court has 
never hesitated to frame a scheme, or to make a choice 
of the individual beneficiary, when the species of 
charity was indicated (Baylis v. Attorney-General, 2 
Atk. 239; White v. White, 1 Brown Ch. 12; Mills v. 
Farmer, 1 Mer. 55; 19 Ves. 483; Attorney-General v. 
Gladstone, 13 Sim.7; Gillan v. Gillan,1 L. R. I. 114); 
and as is pointed out by Mr. Justice Gray in Jackson 
v. Phillips, 14 Allen, 539, 580, a charity, beinga trust 
in which the public is interested, and which is allowed 
by the law to be perpetual, ‘‘ deserves and often re- 
quires the exercise of a larger discretion by the Court 
of Chancery than a mere private trust; for without 
a large discretionary power in carrying ont the gen- 
eral intent of the donor, to vary the details of admin- 
istration, and even mode of application, many chari- 
ties would fail by change of circumstances,” etc. 
Bearing these considerations in mind, and also that 
under the English practice, there would have been no 
difference iu the execution of the trust, whether by 
the court or by the sign-manual (Moggridge v. Thack- 
well, 7 Ves. 87), we think that the court would find no 
insuperable difficulty in selecting the species as well 
as the particular object of the charity. 

If this be so, the objections remaining to the juris- 
diction are purely historical; that it was not exer- 
cised in England, and therefore cannot be exercised 
here; that although in England there was a remedy 
existing alongside of the ordinary jurisdiction of 
the chancellor, and practically reaching similar results, 
yet since this court has not the powers exercised by the 
sign-manual, a trust must fail anda will be defeated, 
which this court, but for tradition, is perfectly com- 
petent to carry into effect by machinery which it would 
have no hesitation in using were the case a hair’s 
breadth different. Ifit is possible to avoid such are- 
sult it is desirable to do so; and the historical tradi- 
tion must be very clear, and the limit of jurisdiction 
very well defined, to make it necessary that this court 
should decline, for such arbitrary reasons, to enforce 
a trust which it recognizes as valid. It might be hard 
to escape from the authorities if no trust was inter- 
posed (Jackson v. Phillips, 14 Allen, 539, 576); and it 
is not to be denied that some courts of authority would 
probably require a specification of the charity, 
whether there was atrust or not. Bristol v. Bristol, 





53 Conn. 242, 256; 5 Atl. Rep. 687; Felan v. Russell, 4 
Ir. Eq. 701; Longf. & T. 674; Clifford v. Francis, 
Freem. Ch. 330, case 26; O’Leary Char. Uses, 183. 
On the other hand, in Moggridge v. Thackwell, 7 Ves. 
36, although there were some words of recommenda- 
tion in the will, not amounting however to a limita- 
tion of the generality of the trust (Id. 85, 86), and al- 
though the circumstance that some objects were 
pointed out was adverted toin the discussion, Lord 
Eldon did sanction the opinion that, if thereis or 
ever has been a trustee, that is enough to warrant the 
court in framing a scheme, irrespective of the question 
whether the testator has pointed out any species of 
charity or not. In that case Lord Eldon said that he 
doubted ,whether if the decree upon the principles 
attached to charitable uses, must have called upon 
the trustees, it could be said that because the trustee 
is dead, the court is not to make a decree ordering 
such direction; for no such order could be given to 
the king executing by sign-manual. And again in 
Paice vy. Archbishop, 14 Ves. 364, 372, he laid it down, 
generally, that when the bequest is to the trustees for 
charitable purposes, the disposition must be the sub- 
ject of ascheme before the master; but that, when 
the object is charity without a trust interposed, it 
must be by sign-manual. See Down v. Worrall, 1 
Mylne & K. 561, 563; Reeve v. Attorney-General, 3 
Hare, 191, 197: Cook vy. Duckenfield, 2 Atk. 562, 567, 
decree stated; Moggridge v. Thackwell, 7 Ves. 83, 84; 
Boyle Char. 239. In the anonymous case, supra, “ it 
was said, and not denied, that if a man deviseth a 
sum of money to such charitable uses as he shall 
direct by a codicil to beannexed to his will, orbya 
note in writing, and afterward leaves no direction, 
neither by note nor codicil, the Court of Chancery 
hath power to dispose of it tosuch charitable uses as 
the court shall think fit.””. Mills v. Farmer, 1 Mer. 55, 
59, 95. We do not propose to inquire very curiously 
whether Lord Eldon’s view in the latter case before 
him is historically accurate or not. It is a view which 
certainly goes no further than some of the earliest 
cases, and which it is necessary to adopt in this 
country to prevent a failure of justice. If we 
acted with less sanction we should be conforming to the 
substantive principles of equity by framing an equitable 
remedy where werecognize an equitable right. We 
are of opinion that the above-mentioned sum of 
$14,503.75 should be applied to charitable purposes, 
according to a scheme under the direction of the 
court. 

During his life, the testator made certain deposits 
in the Hospital Life Office through William Sturgis. 
The life office issued policies, promising to pay Maria 
Gassett interest, ‘‘ unless added to the principal sum 
as provided below,’ and after her death, to pay the 
amount of the principal sum to John Percival, his 
executors or administrators. The provision to the 
policy referred to allowed Mrs. Gussett to have the 
annual ‘* payments added to the principal sum, in 
order to increase said principal sum,” giving the com- 
pany sixty days’ notice. Interest was capitalized 
annually by the company in these policies from their 
dates, through January 1, 1863, and the amount of 
the interest and the former capital added, and in- 
dorsed on the policy under the head: ‘‘ New Capital; 
being the Principal Sum, with the Successive Accu- 
mulations of Interest.” It is alleged and admitted 
in the pleadings that this was done at Mrs. Gassett’s 
election, and in pursuance of the agreement in the 
policies. An express direction on her part was not 
proved, but it appears that Mrs. Gassett received 
interest on the new capital for over twenty years, 
until her death, and never objected to the addition, 
or demanded the interest which had been capitalized. 
Mr. Percival, by his will, stated that he had made 
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provision for Mrs. Gassett, and proceeded: ‘It is 
not my wish that any investment which I have made, 
or hereafter may make, for her, should be disturbed 
or changed by this will; butI direct that the sum 
shall remain and be disposed of, according to the con- 
ditions thereof, in the same way as though this will 
had not been made.’’ Mrs. Gassett died in 1887. The 
plaintiff has collected the amount due on the policies; 
andthe further questions are raised whether these 
amounts are to go to the next of kinasif the will had 
not been made, or go to charity as part of the residue, 
and also whether Mrs. Gassett’s executor is entitled 
to a portion of the sums collected equal to the amount 
of interest added tothe original capital, as we have 
described. Onthe former question it is argued that 
the testator meant, by the language which we have 
quoted, to withdraw the whole investment in the 
Hospital Life Office from the operation of his will. If 
that was not his intention, the clause has no effect, 
since of course, Capt. Percival could not disturb by his 
will Mrs. Gassett’s vested life-interest under the 
policies. Butthe words used apply to “‘any invest- 
ment’’ which the testator may make in the future, 
as well as to those which he has made in the past; and 
they apply only to iuvestments “for her,” and to 
nothing else. Wecannot limit their meaning to a 
specific reference to the investmentsin the Hospital 
Life Officeas a whole, nor extend it beyond Mrs. 
Gassett’s interest, whatever it may turn out to be in 
this orthat particular fund. Weare constrained to 
hold that Capt. Percival’s interest in the policies is 
not excepted from the operation of his will, but isa 
part of the estate disposed of by it, and must be ap- 
plied to charitable purposes. On the last question, as 
the pleadings stand, and apart from the pleadings in 
view of Mrs. Gassett’s course of conduct while alive, 
we must assume that the additions of interest to 
capital were made with her consent, as recommended 
by Capt. Percival in his will, and we must take the 
additions to have been made absolutely, and for all 
purposes, so that her executor has no claim; but the 
principal fund, as increased, goes, under the policies, 
to the administrator of Capt. Percival, to whom the 
company paidit. See Inre Curtis’ Trusts, L. R., 14 
Eq. 217. Decree accordingly. 


——— 


NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL—TIME OF TAKING— WAIVER OF OBJEC- 
tTron.—Under the Code of New York, section 1325, re- 
quiring an appeal to the Court of Appeals from a final 
judgment to be taken within one year after judgment 
is entered and the judgment-roll filed, where notice of 
appeal is not served uutil sixteen months after entry 
of judgment, and respondent’s attorney returns it, 
with the statement indorsed thereon that it is too 
late, he does not waive the objection by failing to re- 
turn papers subsequently served upon him. June 26, 
1888. Marsh v. Pierce. Opinion by Earl, J. 


ASSIGNMENT FOR CREDITORS — PARTNERSHIP — 
POWERS OF SURVIVING PARTNERS— ACTION TO SET 
ASIDE — EVIDENCE — ADMISSIONS AFTER ASSIGNMENT. 
—(1) The surviving members of a firm can make a valid 
general assigument for the benefit of creditors, giving 
preferences. Williams v. Whedon, 109 N. Y. (2) 
In an action to set aside a general assignment of firm 
property for the benefit of creditors, containing pref- 
erences made by the surviving partners, plaintiffs 
offered evidence of admissions of the individual part- 
hers, made several weeks after the assignment, on ex- 
amination before the witness as referee in supplemen. 
tary proceedings under one of plaintiffs’ judgments, 
as to certain drafts on the firm by certain members 





about the time of the assignment. Held, that the evi- 
dence was immateria] and incompetent to affect the 
grant as against the assignee, though not as against 
the individual partners, and was properly excluded; 
the offer being as to all the defendants. June 29, 1888. 
Beste v. Burger. Opinion by Earl, J. 


CARRIERS — OF GOODS —TERMINATION OF CARRIAGE 
—LIABILITY AS WAREHOUSEMAN—NEGLIGENCE—BILL 
OF LADING — LIMITATION ON LIABILITY — APPEAL— 
REVIEW — WAIVER OF OBJECTION. — (1) In an action 
against a common carrier for the loss of goods shipped 
ou defendaut’s steamer, it appeared that notice of the 
arrival of the steamer on November 25, 1882, was given 
the owners the same day; that the goods were dis- 
charged on the 27th; and that the owners had three 
full days in which to remove them before December 
1st, when it was discovered that part of the goods had 
been lost since the 29th. Held, that defendaut’s lia- 
bility as a carrier had ceased, as the owners had had 
sufficient time by the exercise of due diligence to re- 
move them. The general principle that the duty and 
obligation of a common carrier by water does not ipso 
facto cease on the unloading of goods from the ship, 
and their deposit upon a wharf, and especially where 
the place of discharge is also the terminus of the par- 
ticular voyage, is the settled doctrine of this court, 
and the generally accepted doctrine of the maritime 
law. The obligation of the ship-owner is not only to 
carry the goods to the port of destination, but to de- 
liver them there to the consignee. But a delivery 
which will discharge the carrier may be constructive 
and not actual. To constitute a constructive de- 
livery, the carrier must, if practicable, give notice to 
the consignee of the arrival; and when this has been 
done, and the goods are discharged in the usual and 
proper place, and reasonable opportunity afforded to 
the consignee to remove them, the liability of the car- 
rier as such terminates. The duty of the consignee to 
receive and take the goods is as imperative as the duty 
of the carrier to deliver. Both obligations are to be 
reasonably construed, having reference to the circum- 
stances. The stringent liability of the carrier cannot 
be continued at the option or to suit the convenience 
of the consignee. The consignee is bound to act 
promptly in taking the goods; and if he fails to do so, 
whatever other duty may rest upon the carrier in re- 
spect to the goods, his liability as insurer is by such 
failure terminated. Redmond v. Steamboat Co., 46 
N. Y. 578; Hedges v. Railroad Co., 49 id. 223. (2) It 
appeared that the goods were discharged from de- 
fendant’s steamer upon its private wharf, to which 
only defendant and those permitted by it had access; 
that the owner had constructive possession of them, 
but delayed removing them, and left them in charge 
of defendant, during which time they were lost. It 
was defendant’s rule that no goods should be taken 
from the wharf without a receipt, but no receipt was 
taken for the missing goods. Held, that defendant 
was negligent in not taking a receipt, as the property 
could not have been removed without its consent, 
tacit or otherwise. There can be no doubt we suppose 
that in many cases a carrier’s whole duty in respect to 
goods carried by him is not discharged by a construc- 
tive delivery terminating his strict responsibility as 
carrier. Although a consignee may neglect to accept 
or receive the goods, the carrier is not thereby justi- 
fied in abandoning them or in negligently exposing 
them toinjury. The law enables him to wholly ex- 
empt himself from responsibility in such a contin- 
gency by giving him the right to warehouse the goods. 
When this is done he is no longer liable in any re- 
spect; and if they are subsequently lost by the negli- 
gence of the warehouseman, the carrier is not liable. 
Redmond v. Steamboat Co., 46 N. Y. 578, and cases 
cited. But so long as he has the custody of the goods, 
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although there has been a constructive delivery which 
exempts him from liability as carrier, there super- 
venes, upon the original contract of carriage, by im- 
plication of law, a duty, as bailee or warehouseman, 
to take ordinary care of the property. This duty of 
ordinary care rested upon the defendants in this case. 
The tin, it is true, was placed by the act of the defend- 
ants, under the dominion of the consignees, for the 
purposes of weighing and removal; but nevertheless, 
as between the defendants and the consignees and 
their assignees, the actual custody of the part not re- 
moved by the consignees or their assignees remained 
at all times in the defendants. It was deposited on 
their private wharf, to which alone they, their ser- 
vants and those permitted by them had access. The 
tin could not have been removed against their con- 
sent. It was in fact removed by some one unknown, 
by their tacit acquiescence; doubtless without any 
fraud on their part, but nevertheless its removal by a 
stranger was made possible by reason of an omissiqn 
on the part of the defendants’ servants to take the 
precautions against misdelivery which the defendants 
had deemed it proper to prescribe to prevent such an 
occurrence. The trial court found that the omission 
to take these precautions was negligence. We do not 
perceive why this finding is not supported by evi- 
dence. If there was negligence on the part of the ser- 
vants of the defendants which occasioned or contribu- 
ted to the loss, the doctrine of respondeat superior ap- 
plies and makes it in law the negligence of the defend- 
ants. The delay of the consignees in removing the tin 
had no legal connection with this breach of duty by 
the defendants, and cannot justly be considered as a 
concurring cause of his loss. (8)A common carrier is not 
relieved from liability for goods lost by its negligence, 
by a contract of affreightment exempting it from lia- 
bility for loss by theft, when its liability as carrier had 
ceased when the loss occurred. The exceptions in the 
bill of lading of loss by thieves, etc., do not exempt 
the defendants from liability for the reasons—First, 
that it was found by the trial court that the tin was 
not lost by theft; and second, by the true construc- 
tion of the contract the perils excepted were those 
which should happen before or during the voyage, and 
while the goods were in the possession of the carriers 
as such under the bill of lading, (4) Where an action 
for the loss of goods is tried without objection on two 
theories, one on the contract of affreightment, and 
the other for not taking proper care of the property 
after its delivery on defendant’s wharf, defendant can- 
not, on appeal, raise the point that the complaint only 
states the first cause ofaction. June 29, 1888. Tarbell 
v. Royal Exch. Shipping Co., Limited. Opinion by 
Andrews, J. 


DELAY IN DELIVERY — PLEADING AND 
PROOF — NEGLIGENCE — WHAT CONSTITUTES — EVI- 
DENCE — LETTERS WRITTEN AFTER DELAY.—(1) In an 
action against a railroad company for damages occa- 
sioned by delay in delivering a boiler, the complaint 
alleged that defendant was acommon carrier, and “ so 
negligently and carelessly conducted” and ‘* so mis- 
behaved in its calling’ as to occasion the delay; and 
the answer denied such negligence. The proof was 
principally as to defendant's negligence as a carrier, 
and its counsel interposed no objection that that issue 
was not involved in the case. Held, that defendant 
cannot complain of surprise on account of the exclu- 
sion by the court of the liability upon contract from 
the consideration of the jury, and submission of the 
case wholly upon the question of negligence. (2) A 
boiler was to be shipped from Boston to Little Falls. 
It was placed in car No. 2,390 of the Boston & Albany 
road, and taken to Albany, where it was transferred 
to car No. 20,126 of the New York Central & Hudson 
River road, with some other machinery consigned to 





East St. Louis. The agent of the former road notified 
the latter of the transfer by a dispatch, thus: ‘2,390, 
B. & A., Boston, to E. St. Louis, 10, transf’d to 20,126, 
N. Y. C.’’ The latter road took the car, with the boiler 
therein, to East St. Louis; thereby occasioning delay 
in its delivery. Held that the latter road having sent 
the car to East St. Louis without examination, there 
was sufficient evidence of negligence to support a ver- 
dict against it. (3) In an action against a railroad com- 
pany for delay occasioned by a mistake in the ship- 
ment of merchandise, letters written to it by the agent 
of a connecting road, from which it received the cun- 
signment, in relation to the mistake, after it had oc- 
curred are not admissible. June 26, 1888. Waite vy. 
New York Cent. & H. R. R. Co. Opinion by Finch, J- 


CRIMINAL LAW — SEDUCTION — EVIDENCE — BIRTH 
OF CHILD BEYOND PERIOD OF GESTATION — PLEADING 
AND PROOF—CHARACTER OF PROSECUTRIX.-(1) On trial 
of an indictment for seduction under promise of mar- 
riage alleged to have occurred on July 4, 1885, it is 
prejudicial error to admit, over defendant’s objec- 
tion, evidence of the birth of a full-grown child in 
August, 1886, thirteen months thereafter, as it neither 
tends to prove the seduction alleged, nor that the 
prosecutrix had intercourse with defendant on July 4, 
1885, nor that the subsequent intercourse, from which, 
as claimed, the pregnancy resulted, commenced, as 
testified by her, at that time. Authority for the ad- 
mission of this evidence is claimed to exist in the case 
of Armstrong v. People, decided by this court and 
reported in 70 N. Y. 38. In that case the promise of 
marriage was alleged to have been made in May, and 
the intercourse took place on the faith of such promise 
in the following August. The trial occurred in March 
of the next year; and the prosecution proved by the 
female seduced that, at the time of such trial, she was 
in the family way. It was held that such evidence 
was competent to be laid before the jury, as it proved 
that the woman, being unmarried, had had illicit in- 
tercourse with some one, which under the evidence 
must have taken place somewhere about the time she 
fixed as the time she had the intercourse with the de- 
fendant; and hence it must have tended in some de- 
gree to support her evidence. That case went to the 
limit, as it seems to me, of the principle upon which 
alone evidence of such a fact is admissible. It did 
show that the woman, being unmarried, had had illicit 
intercourse with some man, and in that way it sup- 
ported her evidence as to a portion of the fact neces- 
sary to be proved, viz., that she had had such inter- 
course, and that it was with the defendant, and not 
only that, but also (and herein consists its materiality) 
that the intercourse took place at about the time 
which she alleged she had had it with him. Upon the 
same principle, it would have been proper, if the trial 
had taken place after the birth, to have proved that 
fact, provided the birth had taken place within the 
usual period of gestation after the seduction. The 
fact alone of the birth would of course have no ten- 
dency to prove that the child was the result of the in- 
tercourse with the defendant; but taken in connec- 
tion with the other circumstances of the case, it might 
have at least some tendency to strengthen her evi- 
dence on the main point, that the intercourse was with 
him. It might be slight; but in the language of Fol- 
ger, J., in that case, it wasa fact not incompetent to 
be laid before the jury. In this case however another 
and a most material step is taken. The birth of the 
child was in August, 1886, and the physician in attend- 
ance swore it was a full-grown nine-months’ child; 
thus showing conception to have taken place as late as 
November, 1885, while the prosecutrix swore the se- 
duction occurred on the 4th of the previous July. 
What support is given to the evidence of the prosecu- 
trix that she was seduced under promise of marriage 
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on the 4th of July, 1885, by proving that she was de- 
livered of a child thirteen months thereafter, or in 
August, 1886? This fact simply proves that she had 
illicit intercourse with some one four months subse- 
quent to the time when she swears that she was se- 
duced under promise of marriage by the defendant. 
In the Armstrong case the evidence showed that the 
female had had intercourse with some one at or about 
the very time she alleged she had it with the defend- 
ant. In this case it shows nothing of the kind. It 
neither shows or tends to show that she had any inter- 
course with the defendant at the time she swears she 
was seduced, nor does it show or tend to show that 
she had such interdourse with any one at or about that 
time. It is said that it isa most natural consequence 
of the seduction that the intercourse should have con- 
tinued thereafter, as sworn to by the prosecutrix, and 
until it resulted in her pregnancy. Thatis very likely 
true; but it does not advance us a step in the way of 
proving that the intercourse did commence in July. 
If it did then commence, it may be admitted that it 
was very likely to have continued; but is it any, even 
the slightest, proof that it did then commence, by 
proving that she had illicit intercourse with some one 
four months thereafter, which resulted in the birth of 
a child after the usual period of gestation? In other 
words, is there any support given to the evidence of 
the prosecutrix as to the seduction by the defendant 
in July, 1885, by proof of this nature? I cannot see 
that an affirmative answer can be given to either in- 
terrogatory. How can it be said to support the evi- 
dence of the prosecutrix? In the Armstrong case it 
did support her evidence by showing that at or about 
that very time when she swore she was seduced, she 
had illicit intercourse with some ove. Suppose she 
had not been pregnant? In such case there might 
have been no proof that she had ever had connection 
with any man, and her whole story might in that 
event have been entirely unsupported. Of course we 
do not mean to intimate that no conviction can be 
had under this statute unless pregnancy follows the 
seduction. Butit might be much more difficult to 
support the evidence of the female alleged to have 
been seduced if no such result followed. The evidence 
given did however support her story so far as to show 
that she had had intercourse with some man, and as 
to the time at which it took place; while other evi- 
dence in the case may have supported her story that 
she had intercourse at that very time with the defend- 
ant. But in this case the evidence does not even tend 
to the support of her story that she had intercourse 
with the defendant on the 4th of July, 1885, under 


promise of marriage, because it does not tend to show’ 


that she had such intercourse at that time or about 
that time with any man. Itis not a case where the 
prosecutrix may have been deceived or mistaken as to 
her dates, so that she ought not to be held to the very 
day, or even week, on or in which she placed the se- 
duction. ‘This is an affair of months, and there is no 
claim of any mistake as to the date, occasion or place. 
The crime was committed, if at all, on the4th of July, 
1885. (2) In a prosecution under the Penal Code of 
New York, section 284, for seduction under promise of 
marriage, corroboration as to the fact that prosecutrix 
is “an unmarried female of previous chaste character”’ 
is unnecessary; this allegation being simply descrip- 
tive of the person whom it was the purpose of the 
statute to protect. Asthe case must go back for a 
new trial, we think it proper to state that in our judg- 
Ment, no new principle as to the evidence required in 
support of an indictment in such a case as this was 
promulgated by the decision in People v. Plath, 100 N. 
Y. 590, as seems to have been assumed by the counsel 
for the defendant herein. It was held in that case 
that the corroboration must be upon all the points 





which go to make up the crime (in that case abduoc- 
tion for the purpose of prostitution), aud that in that 
case corroboration was necessary as to the taking as 
well as to the purpose for which the taking occurred. 
Here the defendant’s counsel argues that this decision 
makes it necessary to corroborate the prosecutrix, not 
only upon the question of the promise and the seduc- 
tion, but also upon those of the previous chaste char- 
acter of the female seduced, and that she was unmar- 
ried. This court has held that the offence really con- 
sisted in the seduction under fa promise of marriage, 
and that the character and condition of the female 
simply identified the kind of person whom the statute 
had in view, and whose purpose it was to proteot. 
Supporting evidence never was and is not now re- 
quired on those points. See Kenyon v. People, 26 N. 
Y. 203. The cases are perfectly consistent. June 29, 
1888. People v. Kearney. Opinion by Peckham, J. 
Danforth and Finch, JJ., dissent; Ruger, C. J., not 
voting. 


GUARANTY — EXTENT —LIMITATION IN PENAL BOND 
AS COLLATERAL.—Defendant’s testatrix, in assigning 
certain bonds and mortgages, covenanted ‘that the 
mortgage security is sufficient to satisfy the obligation 
of said bonds at the maturity thereof,” and agreed to 
make good any deficiency. Subsequently, and before 
said bouds became due, she and her husband made to 
plaintiff's testator a penal bond conditioned to pay a 
stated sum, and further, to pay such deficiency as 
might arise on foreclosure of the assigued mortgages, 
“as stipulated in the deeds of assignment,” etc., but 
limiting their liability thereunder to $3,500. Before 
maturity of the bonds and mortgages, and after exe- 
cution of the penal bond, defendant’s testatrix and 
her husband extended the period of their liability on 
the covenants of guaranty. Held that as nothing in 
the language of the penal bond limited the liability 
upon the covenants of guaranty, and as plaintiff's tes- 
tator and the draughtsman of such bond testified that 
no such limitation was intended, but that the bond 
was executed as collateral security for the guaranty, 
the penal bond did uot supersede the covenants of 
guaranty or limit defendant’s liability thereon to 
$3,500, although defendant testified that the liability 
on the covenants of guaranty was intended to be lim- 
ited to that amount by the penal bond. June 19, 1888. 
Wood v. Ludlow. Opinion per Curiam. 


MARRIAGE — DIVORCE — SEPARATION — ABANDON- 
MENT — DEFENSE OF CRUELTY.—On complaint for a 
separation by the husband on the ground of abandon- 
ment, it appeared that the wife had lived with him 
nearly fifty years, and had always discharged faith- 
fully her wifely duties; that in 1877 he threatened to 
knock her down, and struck at her twice; that he had 
been continuously abusive, calling her ‘all the bad 
names that belong to a bad woman,” “a dirty bitch,”’ 
a “ liar,’ ‘‘a whore,’”’ and had accused her of adulter- 
ous intercourse with other men, naming them. Held, 
that such conduct was “cruel and inhuman treat- 
ment ’’ under the Code of New York, section 1767, and 
her abandonment was justified, and though the hus- 
band is plaintiff, under the Code‘of New York, section 
1772, she is entitled to affirmative relief by a decree for 
separation and a reasonable support. June 29, 1888. 
Waltermire v. Waltermire. Opinion by Danforth, J. 


PLEADINGS — AMENDMENT — AFTER REMAND BY 
GENERAL TeERM.—Under the Code of Civil Procedure 
of New York, section 723, providing that at any time 
on or before trial, or before or after judgment in an 
action, the court may, in furtherance of justice, and 
upon just terms, amend a pleading by inserting an 
allegation material to the case, a complaint by an em 
gineer against his employer, a railroad company, alleg- 
ing injuries arising from negligence in failing to fur- 
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nish suitable and safe appliances, and in not furnishing 
a safe locomotive, whereby plaintiff was injured, may 
be amended at the Special Term, after a reversal and 
an order remanding the case, and before a second trial, 
by inserting an allegation that the injury was caused 
by improper and unsafe coal furnished for use in the 
engine; such allegation not amounting to a new cause 
of action. June 29, 1888. Davis v. New York, L. E.& 
W. R. Co. Opinion by Earl, J. 


SALE — ACTION FOR PRICE— GOODS WRONGFULLY 
RETURNED — MEASURE OF RECOVERY. — Defendants 
having agreed to purchase from plaintiffs certain goods 
of a designated quality, the price to be paid on de- 
livery, the goods were furnished as agreed; but a por- 
tion, proving inferior to the agreed quality, were re- 
turned. Defendants also, about a month after their 
receipt, returned another portion of the goods, falsely 
claiming them to be of an inferior quality, but plain- 
tiffs did not consent to receive them. Held, that the 
measure of plaintiffs’ recovery was not the difference 
between the market value of the goods and the con- 
tract price, but the contract price for all the goods de- 
livered, less the amount not actually complying with 
the contract in quality. June 29, 1888. Gardiner v. 
Schwab. Opinion by Gray, J. 


WILLS — CONSTRUCTION — CHARGES UPUN REAL 
ESTATE.—A will provided that, “afterallmy * * * 
debts are paid and discharged, I give and bequeath 
unto my wife”’ one-third of the personalty, and the 
use of one-third of the realty for life. It then gave the 
residue of the “real and personal estate’’ to testator’s 
son—one-balf absolutely, and one-half in trust for a 
daughter. Power tosell any of the property was 
given to the son as executor or trustee, to whom also 
was given the right to continue testator’s milling busi- 
ness. Held, that there was no blending of the real and 
personal estate, and no conversion; and that in view 
of the provisions of the Code of Civil Procedure of 
New York, section 2749, et seq., permitting creditors 
to resort to decedent’s real estate, the will couid not 
be construed to charge the realty with the payment 
of debts, though the personalty was insufficient for 
that purpose. Whether a general direction for the 
payment of debts and legacies charges the real estate 
with their payment has been the subject of discussion 
in the courts from an early period. The question has 
more often been raised with respect to legacies. For 
obvious reasons, the question whether debts are 
made a charge upon real estate devised, has not de- 
manded much attention from our courts. The exist- 
ence of the statutory provisions referred to, which 
give to creditors a right to have the real estate of a 
decedent disposed of, and which are usually availed 
of, removes the necessity for raising that question. 
We do not think that the course of administration 
should be changed in this case, or ever, without clear 
evidence of intention. In Lupton vy. Lupton, 2 Johns, 
Ch. 614, the chancellor had before him the question of 
whether legacies were charged upon the real estute, 
and it is elaborately considered. But in the course of 
his opinion he made these remarks: ‘‘ Thus where the 
testator devises the real estate after payment of debts 
and legacies, as in Tompkins v. Tompkins, French 
Prec. 397, and in Shallcross v. Finden, 3 Ves. 738, or 
where he devised the real estate after a direction that 
debts and legacies be first paid, as in Trott v. Vernon, 
Finch Prec. 430, and in Williams vy. Chitty, 3 Ves. 545, 
the real estate has been held to be charged. It is not 
sufficient that debts or legacies are directed to be paid. 
That alone does not create the charge, but they must 
be directed to be first or previously paid, or the devise 
dgclared to be made after they are paid.’’ Courts 
should be slow to construe an intention to charge the 
payment of debts upon a devise of real estate, from 





the use in a will of formal words or the presence of 
commonly employed phrases. Of such a case this 
seems a fair illustration; for beyond the opening 
words of the will, * after all my lawful and just debts 
are paid, I give,” etc., “to my wife,’’ etc., the instru- 
ment concededly is devoid of any expression or dec- 
laration by the testator of intention as to the mode of 
payment of his debts. These words have become a 
usual formula in wills, and to their presence in a will 
I think we should give no greater significance than 
was given by the chancellor in Lupton v. Lupton, 
supra, to the use of the words which give ‘the rest, 
residue and remainder of real and personal estate not 
hereinbefore already devised and *bequeathed.’’ He 
said: ‘If that residuary clause created such a charge, 
the charge would have existed in almost every case; 
for it is the usual clause, and a kind of formula in 
wills.”’ If we except the formal words with which this 
will opens, the testator's language furnishes no infer- 
ence or clue of intention. In Kinnier v. Rogers, 42N. 
Y. 531, it was said: ‘‘ There is no special designation 
of the fund or property from which the debts and said 
annuities and legacies and provisions are to be paid 
and satisfied. The personal estate is therefore the pri- 
mary fund applicable thereto, aud the devise of the 
residuary estate, being in general terms, without any 
declaration or statement that the real estate is given 
after or subject to payment thereof, or of any part 
thereof, there is no ground for the inference that the 
testator intended to appropriate it to such purpose.” 
The case of Reynolds v. Reynolds, 16 N. Y. 257, which 
has been cited, furnishes authority for the proposition 
that to create a charge upon real estate, there must be 
either express directions to that effect or the inten- 
tion thus to charge it must be implied from the whole 
will taken together. In this will the gift of the re- 
siduary real and personal estate refers to what re- 
mains after the bequests, in the prior clause, to the 
wife of one-third of the personalty, and of the income 
of one-third of the realty. No equitable conversion is 
worked of the real estate into personalty by the power 
of sale to George as the executor and trustee; for it 
was not obligatory upon him, and a merely discre- 
tionary power of selling produces no such result. It 
may not be amiss to note the distinction here, that the 
real estate was neither devised to the executor, nor 
was a fund given or created for the payment of the 
debts beyond the personalty. Testator’s son, George, 
was the devisee of an undivided interest, in common 
with others who had no part in the execution of the 
will. We recognize the rule insisted upon that the 
intention of the devisor is to be sought out by all pos- 
sible investigation and observed with strictness, how- 
ever untechnically expressed. The rule is one of con- 
struction, adopted from a very early period, and it 
has uniformly been sustained in the courts. But we 
should be careful in applying the rule not to construct 
an intention from words which have acquired, from 
constant use, merely a formal or customary character, 
and for that reason have ceased to have great import 
as expressions of the will-maker. June 29, 1888. Ham- 
ilton v. Smith. Opinion by Gray, J. 


> 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

GIFT—INTER VIVOS—DEPOSITS IN SAVINGS BANK IN 
TRUST—EVIDENCE.—A. deposited in a bank $1,000 in 
his own name in trust for B. In asuit by the admin- 
istrator of A. against the bank B. was admitted as 
claimant, and testified in her own behalf that A., after 
depositing the money in the bank, “told me just be- 
fore he died that it was there, and it was mine;’’ and 
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“the last time he spoke of it he said it was there, and 
it was mine.”’ Held, that these statements, if believed, 
were sufficient as matter of law to justify a finding for 
the claimant. The very large number of deposits in 
the savings banks of this Commonwealth, and the 
convenience in many instances of adopting this form 
of deposit, has caused it often to be carefully con- 
sidered. While, if Trumbull retained the control over 
this fund until his death, intending that no title to or 
interest in it should pass until that time, it is also true 
that if he deposited the money in the bnak, intending 
it to be at the time a gift to Mrs. Wood, although he 
himself kept the deposit book, informed her of it, and 
she assented to it, this would be equivalent to a de- 
livery and an acceptance of a chattel on delivery and 
the gift would be perfected. Scott v. Bank, 140 Mass. 
157. In Gerrish v. Institution, 128 id. 159, it is said 
that it is enough for the purpose of making a party 
trustee for the benefit of another “if it be unequivo- 
cally declared in writing, or orally if the property be 
personal that itis held in trust forthe person named. 
When the trust is thus created, it is effectual to trans- 
fer the beneficial interest, and operates as a gift per- 
fected by delivery.’’ It was there held that evidence, 
which the claimants offered of declarations which the 
testator, the alleged trustee, made to them at differ- 
ent times, in language which fairly implied that he in- 
tended to give to them an immediate equitable title 
in the principal fund, reserving to himself only thein- 
come for life, should have been admitted. But a 
mere declaration of trust by the owner, not communi- 
cated to the donee and assented to by him, or a mere 
deposit of the fund in his own name as trustee or a 
deposit in the name of another, will not be of them- 
selves alone sufficient to prove a complete gift or vol- 
untary trust. Sherman y. Bank, 138 Mass. 581, and 
authorities. Mass. Sup. Jud. Ct., March 6, 1888. 
Alger vy. North End Sav. Bank. Opinion by Dev- 
ens, J. 

— CAUSA MORTIS — DELIVERY.— An _ unsigned 
memorandum disposing of certain personal property 
to different individuals, made by a testatrix after 
making her will, was called for by her on her death- 
bed, and delivered to her sister, with the request that 
it be carried out as her will. Most of the donees, as 
well as of the articles mentioned in the memorandum, 
were absent at the time. Held, notagift causa mor- 
tis. The law allows the owner of property to declare, 
in his life-time, to whom his property shall go after 
his death; but in order to avoid contention, this great 
privilege is carefully guarded. With inconsiderable 
exception, all such dispositions are required to be in 
writing, and signed by the donor in the presence of 
three subscribing witnesses; and if these formalities 
are not observed, such attempted dispositions are 
void. The law also gives to the owner of property 
another right, and that is to give it away—donate it; 
and if it is personal property, he may do so verbally, 
always provided the gift is completed by delivery of 
the article at the time of the gift, and if so, the dona- 
tion is irrevocable. But the law recognizes still 
another mode of giving title to personal property, 
which, from the circumstances that the right is only 
accorded to one who is in anticipation of speedy death, 
is called adonatio causa mortis. The unsigned memo- 
tandum operates as a symbolical delivery so as to 
transfer dominion to the parties. If so, we do not see 
why any one in extremis might not, in direct violation 
of the law as to wills, dispose of his whole personal 
property by simply handing to some one at his bedside 
amemorandum stating that he wished it divided 
among different persons, not present, as therein 
stated. It seems to us that it was an ineffectual effort 
tosupplement her will. ‘‘If a person intends to make 
atestamentary gift, which for any reason is ineffec- 





tual, it cannot be supported asa donatio causa mor- 
tis.” 3 Pom. Eq. Jur., § 1147; Gilmore v. Whitesides, 
Dud. Eq. 23. 8S. C. Sup. Ct., March 21, 1888. Trenholm 
v. Morgan. Opinion by McGowan, J. 


MARRIAGE — DIVORCE — PREGNANCY BEFORE MAR- 
RIAGE — PRESUMPTION.—Where a wife gave birth toa 
child three and a half months after the marriage, but 
no proof is given to rebut the presumption that the 
husband is the father, his petition for a divorce must 
be refused. The marriage, and birth of a seven or 
eight months’ child within three and one-half months 
thereafter was proved; and it was shown by two wit- 
nesses that they were present at the marriage, and did 
uot notice that the appellee was pregnant; and it was 
shown that the appellant lived with her as a husband 
until some time after the birth of the child and then 
left her; but upon leaving tried to persuade her to go 
with him. The court below refused the divorce, and 
the plaintiff appealed. There was no proof as to who 
was the father of the child, and in such cases the pre- 
sumption is that itis thechild of the husband. Rey- 
nolds vy. Reynolds, 3 Allen, 605, 610; Hemmenway v. 
Towner, 1 id. 209; Phillips v. Allen, 2 id. 453. This 
presumption should be overcome by some provf to the 
contrary; but in this case the evidence tended rather 
to strengthen the presumption. The appellant and 
appellee associated together for a year before the mar- 
riage, and during a portion of the time were engaged 
to be married. There is no evidence to show that she 
kept company with any other man during that period, 
or that any one else was suspected of improper inti- 
macy with her. After the marriage too the appellee 
lived with her as a husband for a considerable period, 
during which he must have known that she was with 
child, and must have known too that it had been be- 
gotten before the marriage. Yet he made no com- 
plaint or inquiry as to her situation, but acted in all 
respects as the father of the child would have done 
under like circumstances. Continuing to acknowledge 
such a person as his wife was almost proof positive 
that the child was his own, or that he believed, and 
had good reason to believe, this to be the fact. It is 
true that the appellant alleges that because of his 
youth and inexperience he did not know any thing 
about such matters, and did not know that the child 
was not his until after it was born; but there is no 
proof on this subject, and the presumption from the 
allegation itself is that he believed the child to be his, 
until its appearance convinced him to the contrary. 
But the evidence showed that he tried to persuade his 
wife to go and live with him after the child was born, 
which tends to show that he still believed it to be his 
own. It is settled law that the husband cannot have 
the marriage annulled because the wife was with child 
by him at the date of the marriage. If a condition of 
pregnancy at that time is under any circumstances an 
impediment to marriage, it must be because it will 
impose upon the husband a spurious offspring. Rey- 
nolds vy. Reynolds, supra. If on the contrary it yields 
him as the first fruits a child of which he is the father, 
the contract cannot be annulled, as its object is in no- 
wise defeated. All the rights and privileges to which 
the husband is entitled are secured to him, and he 
cannot complain of the consequences of his own mis- 
conduct, especially when it has done him no injury. 
These principles are abundantly supported by au- 
thority, and need not be further elaborated. See pre- 
ceding authorities; also Long v. Long, 77 N.C. 304; 
8. C., 24 Am. Rep. 449. The presumption, strength- 
ened by proof, being that the appellant was the author 
of the condition of the wife at marriage for which he 
seeks to annul it, and no proof to the contrary having 
been produced, we think he showed no grounds for 
divorce, and the court below properly refused to grant 
his petition. Tex. Sup. Ct., Feb. 10, 1888. McCullough 
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v. McCullough. Opinion by Willie, C. J. 
44 Am. Rep. 104.—Ep.] 


MUNICIPAL CORPORATIONS—LIABILITY FOR TORT— 
CONTRIBUTORY NEGLIGENCE.—A boy seven years old 
was amusing himself by climbing up and sliding down 
the post of an awning erected over a sidewalk, and 
while so engaged he lost his hold and fell into the gut- 
ter, some barrels standing on the sidewalk being over- 
turned in his fall, and striking him on the chest, caus- 
ing his death. Held, that as the deceased had no 
right to be where he was at the time of the accident, 
and as the awning was alawful structure, the city was 
not liable. To hold the city liable for the consequences 
of the reckless antics of all the children who choose to 
make these structures a means of amusement or ad- 
veuturous exercise would be establishing a rule of 
liability never yet heard of. The case is simply des- 
titute of the essential element of negligence on the 
part of the city. It is certainly not negligence to per- 
mit awning posts and connecting rods to be erectedin 
front of buildings, so long as they do not interfere 
with the use of the sidewalks. Yet this permission is 
the only connection between thecity and the imme- 
diate cause of the accident. Moreover the principle 
stated in the case of Bridge Co. v. Jackson, 114 Penn. 
St. 321, is directly applicable. The boy was in a place 
where he had noright to be. The awning post and 
connecting rod were not designed for the use to which 
he was putting them. He had no occasion of any kind 
to be there, and his being there at all was a source of 
manifest and imminent danger. In the Bridge case 
above referred to the boy was on the bridge, and cross- 
ing it, which he had aright todo. The means of his 
death was an open space at one side of the roadway, 
but in the floor of the bridge. He did not choose to 
use the roadway, which was perfectly safe, but walked 
on aniron pipe which was over the opening in the 
floor, and while doing so he fell off the pipe, and 
through the opening, and was killed. We held the 
bridge company to be free of liability, because the pipe 
was not intended for use as a passage-way, and the boy 
had no right to use it for such a purpose, and the road- 
way provided was amply sufficient and entirely safe. 
In the present case the facts are far stronger against 
liability of the city, because the structure was in vo 
possible sense a part of the highway, and was not de- 
signed in any circumstances for the use to which it 
was being put when the accident occurred. The pres- 
ence of the barrels on the sidewalk was not the cause 
of the injury, and the fall of the top barrel would 
have been harmless if the boy had not already fallen 
into the gutter by losing his hold upon the awning 
post or connecting rod. Penn. Sup. Ct., April 2, 1888. 
Gaughan v. City of Philadelphia. Opinion by Green, J. 

NEGLIGENCE—SLIDING IN PUBLIC STREET— 
DECLARATION.—Sliding in a public street is not nec- 
essarily unlawful or a public nuisance, and a declara- 
tion containing no other averment of negligence can- 
not be sustained. The plaintiff's declaration charges 
in substance that the plaintiff, being lawfully in a pub- 
lic street with his two-horse team, suffered special 
damage in the loss of a horse by reason of both horses 
taking fright at the defendant’s sliding on the same 
street with others engaged in boisterous outcries inci- 
dent to their sport. Sliding in a street, accompanied 
with boisterous conduct, is not necessarily unlawful. 
Nor is it necessarily a public nuisance. The averment 
that defendant's acts were ‘“‘contrary to law” does 
not help the plaintiff's case. It is merely a conclusion 
that he draws from the facts stated. If the facts do 
not warrant it the court cannot adopt it. Slidingina 
street, accompanied with boisterous conduct, calcu- 
lated to frighten horses lawfully travelling therein, 
may be a public nuisance, but there is no such aver- 
ment in the declaration. Sliding may be prohibited 
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in streets by a city ordinance, aud a violation of the 
same would be evidence tending to show negligence, 
If the plaintiff would recover he must show negligence 
or unlawful conduct to be the proximate cause of his 
injury. Me. Sup. Ct., Jan. 28, 1888. Jackson v. Castle, 
Opinion by Haskell, J. 


NEW YORK STATE BAR ASSOCIATION — 
NEW CERTIFICATES FOR MEMBERS— 
MEETING OF THE COMMITTEE ON GRIEV- 
ANCES. 

Owing to the delay iv procuring the newly engraved 
certificates of membership to the New York State Bar 
Association, it is feared that a large number of newly 
elected members have not received their certificates, 
particularly those in the last class of elected members. 

All members who have not received their certifi- 
cates are respectfully requested to notify the Secretary, 
and they will be immediately forwarded. Newly 
elected members who have not received the last an- 
nual report of the proceedings of the Association will 
please advise the Secretary. 

The committee on grievances are respectfully re- 
quested to meet at the rooms of the Association, Cap- 
itol, Albany, Friday, September 14, at 11 0’clock A. M., 
for the purpose of considering the several complaints 
against alleged unworthy members of the State bar, 
now in the hands of the Secretary. 

L. B. Proctor. 
Secretary. 
ALBANY, August 23, 1888. 


—_——_—_—_>—___——. 


CORRESPONDENCE. 
AMERICAN MANNERS AND MR. ARNOLD. 
Editor of the Albany Law Journal: 

I read your leader on the llth with some little sur- 
prise. Does it not occur to you that so much sensi- 
tiveness as has been displayed by General Fry, Sena- 
tor Crosby and so many others, including—shall I say it 
—the learned and debonnaire editor of the Law Jour- 
NAL—to the criticisms of an English tourist, possessed 
certainly of his share of British prejudices, confesses 
a troubled state of the American conscience anent 
certain American habits and manners and customs? 
Really, ‘‘me thinks the lady doth protest too much.” 

Fas est ab hoste doceri, and will it be seriously con- 
tended that the ways and charges of cab-drivers in our 
happy country are not fairly open to an inadversion 
on the part of the stranger within our gates, not to 
speak of those to the manner born, but therefore per- 
haps less likely to give the matter special note? 

And as to American “lack of proper awe and re- 
spect,” is what Mr. Arnold says, after all, any more 
than a civilized foreigner’s somewhat prejudiced, if 
you please, but very natural view of the facts that the 
self-respect of the ‘“‘average’’ American citizen is 80 
great that it leaves no room for respect for his ueigh- 
bor; that he regards the removal of his hat, or civility 
to strangers as acts of slavish subserviency to be left 
to the effete and servile nations of Europe, and a pass- 
ing salutation as a design upon his pocket. 

Why should a great people resent criticism which, 
although strongly colored, is in the maintrue? Why, 
like the ostrich, should it stick its head in the sand 
and refuse to see what it behooves it to know? Why 
should Mr. Arnold’s remarks raise a tempest if there 
be nothing in them? And why should not the Ameri- 
can character be improved by better manners and a 
truer and consequently sturdier self-respect ? 


MATTHEW DALY. 
NEw YorK, August 13, 1888. 


[See Current Topics.— Eb. } 
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CURRENT TOPICS. 

NOTHER burden is about to be laid upon the 
back of the long-suffering legal camel, in the 
form of a new set of reports of the lower courts of 
this State, to be issued by the West Publishing Com- 
pany. The publishers in their announcement speak 
in glowing terms of the importance of these reports. 
Whereupon the American Law Review feels moved 
to speak as follows: “There is gross exaggeration 
in the above quotation. No collection of cases can 
be raked together in English-speaking Christendom 
which contains such an amount of contradictory, 
confusing and ill-digested trash as the reports of 
the intermediate courts of the State of New York. 
In addition to the fact that these decisions are not 
final, and that many of them continue to be quoted 
as authority after they have been reversed upon 
appeal, it may be said that the courts whose deci- 
sions they are are composed of elective judges; that 
in New York city some of them have been in times 
past, notoriously corrupt; that some of them have 
been impeached; and that as the price of their 
candidature for their offices on the party ticket, 
they are assessed and made to pay a sum of money 
so large that they literally buy their offices. This 
is notorious the country over. This supplement is 
not issued on account of any intrinsic value in the 
reports of the cases which are reported, though 
many of them are good cases; but it is issued 
merely as a money-making scheme, in deference to 
the fact that New York is a great State, and that 
in abar so numerous, subscribers enough can be 
obtained to float such a concern and make it pay. 
It would have been a God-send to the profession 
outside of the State of New York, if the reports of 
Barbour, Howard, Abbott, Lansing and Hun had 
never been inflicted upon them. There are many 
able and excellent judges in those courts, especially 
in the country departments, and there are undoubt- 
edly good decisions in those reports, and many of 
them; but life is too short to winnow the wheat 
from the abominable chaff.” ‘‘ There is gross ex- 
aggeration in the above quotation” — the latter 
one. There is a grain —a large grain—of truth 
in it however. But the truth is applicable to 
past times, chiefly, and must not be received in re- 
gard to present times without considerable allow- 
ance. In past times, when the Code of Procedure 
was new, and an untried experiment, resisted tooth 
and nail by the old barnacle-loving lawyers, there 
was a vast amount of construction, necessary or un- 
necessary, which was reported in Howard and 
Abbott. During the same period, when there were 
tight independent Supreme Court judicial districts 
in the State, there was a vast amount of contradic- 
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tory and confusing adjudication, which is reported 
in Barbour. The adjudications in this State on the 
Code however, instead of being a detriment have 
been a God-send to the other States which adopted 
similar Codes, and their law of procedure was 
settled ina large measure at the expense of this 
State. Ever since 1870 there have been but four 
judicial Supreme Court districts or departments in 
this State, and the evil of contradictory decision has 
been mainly cured. The reports of Hun contain a 
great deal of good law which has never been ap- 
pealed from nor overruled, and this is true to a cer- 
tain extent of Lansing and even of Barbour. It is 
safe to say that with all their faults, these reports 
contain a body of good law of immense importance, 
hardly surpassed by that laid down by the ultimate 
reports of any other State. The reports of the 
Superior Court and Common Pleas and Surrogates’ 
Courts of the city of New York have always con- 
tained and still contain a body of law of more 
importance than can be attributed to the jurispru- 
dence of the whole State of Missouri or that of 
many other large States. It certainly cannot reason- 
ably be alleged that Hun’s Reports are ‘‘an inflic- 
tion” upon the bar; they are essential to our own 
bar, and widely cited in other States. Our contem- 
porary speaks in an impatient, not to say ill- 
natured manner. We are inclined to think that the 
reports of Barbour, Lansing and Hun will compare 
very favorably, for example, with those of the St. 
Louis Court of Appeals, or even those of the 
Missouri Supreme Court. The same may be said of 
the average of the judges of this State for the last 
forty years when compared with those of Missouri 
or any other State. We undertake to say that no 
judicial class, of any thing like the same number, 
ever comprised more purity, industry, learning and 
ability. If our brother will visit our Capitol and 
look at our judicial picture-gallery, he will gain 
some light on the subject of elective judges as he 
surveys the portraits of that host of men, elevated 
to the bench by the direct vote of the people, with- 
out the intervention of any one-man agency, who 
made our jurisprudence respectable and illustrious 
all over the world. It is true that there have been 
several corrupt judges in the city of New York 
during the period in question, but it must be said 
of two of the worst — Cardoza and Barnard — that 
they were recognized as men of exceptional ability, 
and most of the law that they declared was good 
and pure law. Barnard was the ablest special term 
judge of his day. Our courts do not even now dis- 
regard a sound opinion because it has the name of 
Barnard or Cardoza prefixed. Where will our 
brother find an abler or purer bench than this State 
possesses to-day? The truth is, he simply does 
not know what he is talking about. He has been 
stirred up by the importunity of some book-agent, 
perhaps, and he bas madly dashed off some of the 
silly lingo of old timesabout elective judges. In 
another place in his current number our brother 
says: “A bar educated (or uneducated) as ours is 
will never recruit a judicial bench, especially under 
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the elective system, with judges equal to those of 
England.” Speak for Missouri, brother. We deny it 
so faras it applies to this State. Compare the decisions 
of the highest courts of this State with those of the 
highest court of England. With twoexceptions there 
is not a judge in all England who can write (or at 
least does) as well as any judge in our Court of Ap- 
peals, and when you contrast the judicial utter- 
ances of the latter with those of the House of 
Lords, the lords do notshine. There is as much 
overruling in the English courts as in ours, we 
believe. Judging from the tone of the English 
legal newspapers, we infer that they do not regard 
their judges as infallible because they are appointed 
by one excellent old lady. Our judges are inde- 
pendent and take no part nor interest in politics 
They have in two recent instances been elected by 
the unanimous vote of the whole State. The 
governor’s appointees have repeatedly been adopted 
by the nominating convention. Frequently there 
is no opposition candidate in the case of a judge 
who has been tried and who has proved satisfactory. 
We advise our brother to free himself from slavery 
to a theory which is inconsistent with all our insti- 
tutions. It must however be admitted that the 
one weakspot in our systemis the subjecting of 
judicial candidates to large assessments for party 
purposes. It should be indictable for a candidate 
far the bench, and impeachable for a judge, to con- 
tribute a single dollar to any party purpose. But 
if anybody believes that a judge is appointed with- 
out the expenditure of money he is too innocent 
for this world. 


Let no lawyer who loves to read our language in 
its best form fail to read Governor Hoadley’s mag- 
nificent address in another part of this issue. We 
enjoyed it in listening to it, we have enjoyed it still 
more in reading it. Asan example of brilliant and 
effective writing we have read nothing equal to it 
in some years. Asan effort of argument itis so 
overwhelming as almost to be cruel. It leaves 
about as little of Mr. James C. Carter’s labored 
defense of the common law as there is of a walnut 
under a trip-hammer or of a western town after a 
cyclone. It contains but a single opinion from 
which we should incline to dissent. The comparison 
of Erskine’s forensic efforts with those of Cockburn 
and James, we think hardly a fair one, for the 
occasions were widely different. The arguments 
of Erskine in favor of the liberty of the citizen and 
against the encroachments of the crown seem to us 
unapproached and unapproachable. And if the 
governor had called us in to suggest any addition 
to his unanswerable argument — alteration or 
amendment of it is out of the question — we could 
have suggested but one, and that would have been 
a reference to the celebrated case of Bloss v. Tobey, 
which drove the poet Bryant out of the profession. 
Bryant made a mistake in drawing a declgration in 
slander, and the chief justice announced the result 
as follows: ‘‘ Jt is with great regret and not with- 


we are obliged to arrest the judgment in this case 
for want of a sufficient count to support the ver. 
dict. * * * If the plaintiff has sustained a 
serious injury, another action may give him in- 
demnity. In a matter of technical law the rule is of 
more consequence than the reason of it, and however 
much we may lament the lost labor and expense of this 
suit, we jind ourselves wholly unable to prevent it.” 
(The italics are ours.) Now why didn’t the eminent 
judge address himself ‘‘ without embarrassment to 
the simple office of applying the standard of justice 
to the particular case,” and let Bryant amend? 
Simply because the common law was so barbarous 
and preposterous and inconvenient and rigid that 
it wouldn’t let him. The perusal of this address 
would also be instructive to those who hold, with 
the great modern apostle of ‘‘ sweetness and light,” 
that America is no place for a genteel man to live 
in. But it must in justice be admitted that Eng- 
land is wiping out her barbarous common law by 
wholesome legislation just as fast as she can. 


Here is another example which comes very pat. 
The London Law Times says: ‘‘A magistrate has 
power, under the Metropolitan Police Act of 1839, 
upon complaint made to him ‘by any person claim- 
ing to be entitled to the property or possession of 
any goods which are detained by any other person,’ 
to summon before him the person complained of, 
It was held, on the 9th inst. in Reg v. Slade; Kz 
parte Yeoward, that ‘goods’ in that section in- 
cludes dogs. The contention was that dogs are 
not goods, because they are ferw nature and not the 
subject of larceny at common law. The latter is 
correct, but the former is a faliacy. Dogs in Eng- 
land never were wild by nature. The reason that 
stealing a dog did not amount to larceny at com- 
mon law was, that larceny, being a felony, was 
punishable with death. ‘But a man may have 
property in some things that are of so base a nature 
that no felony can be committed of them; and no 
man shall lose his life or member for them; as of a 
bloodhound or mastiff.’ The case of Swans, 7 Rep. 
15 B. Dogs came in the same category as reclaimed 
bears and ferrets, and differed from tame swans 
because swans would serve for food. A _ hawk, 
again, though unfit for food, might have been the 
cause of aman losing his life, ‘in respect of the 
nobleness of its nature and use for princes and great 
men.’ 1 Hale, 512. The only reason given by 
Mr. Justice Manisty in his judgment was, that he 
could not imagine the matter put more forcibly than 
it had been by Mr. Justice Hawkins: ‘Ifa man 
made a will and said, ‘i bequeath all my goods,’ 
would not that pass his dogs?’ Imagine the con- 
struction of an Act of Parliament being decided by 
analogy to a man making his will, and especially 4 
man so extremely inops concilii as to make it in the 
above terms! Though we may take exception to 
this argument, the decision is probably right, and 
the effect is, that where goods are spoken of in 8 





out much labor and research to avoid this result that 
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the contrary appears.” So here we have it again. 
Dogs were not the subject of larceny because it was 
deemed harsh to hang a man for a dog — a dog was 
base, of no use except for watching and coursing; 
but it was right to hang aman for a hawk—a 
hawk was noble, so useful in the sport of the 
robber barons as they rode down the crops of the 
peasants. But when the capital punishment was 


abolished, why did not the common law “ without 
embarrassment address itself to the simple task of 
adapting the standard of justice to the particular 
case,” and say that a dog was subject of larceny ? 
Times have changed, when a dog sells for $5,000 and 
ahawk is not worth any thing, but the common 
law could not change itself. 


——_+—__——_—. 


NOTES OF CASES. 


N Henderson v. Gibbs, Kansas Supreme Court, 
July 7, 1888, it was held, that where personal 
property is fraudulently procured, by purchase, from 
an innocent owner, and the fraudulent vendee 
afterward sells the property to an innocent and bona 
fide purchaser, but the only consideration moving 
from the second purchaser to the fraudulent vendee 
is the payment, or partial payment, of a pre-exist- 
ing debt due from the fraudulent vendee to the 
second purchaser, the original owner may rescind 
the contract made by him with his fraudulent 
vendee, and recover the property from the second 
purchaser. The court said: ‘‘May the original 
owner treat the original contract made by him with 
his fraudulent vendee as void, or rescind the same, 
and recover the property from the second pur- 
chaser ? Upon this question there seems to be some 
conflict of authority ; and yet the great weight of 
authority seems to be in favor of an affirmative 
answer to the question. Upon the affirmative of 
this question, see the following among other author- 
ities: Sargent v. Sturm, 23 Cal. 359; 83 Am. Dec. 
118, and note; Root v. French, 13 Wend. 570; 28 
Am. Dec. 482, and note ; Barnard v. Campbell, 58 N. 
Y. 73;17 Am. Rep. 208; Stevens v. Brennan, 79N. Y. 
254; Thurston v. Blanchard, 33 Am. Dec. note, 704, 
105; Poor v. Woodburn, 25 Vt. 234; Pope v. Pope, 40 
Miss, 516; McLeod v. Bank, 42id. 99; Ratcliffe v. Sang- 
ston, 18 Md. 383; Hyde v. Ellery, id. 496, 501; Spira 
v. Hornthall, 77 Ala. 137; Linnard’s Appeal (Pa.), 8 
Atl. Rep. 840; Bradley v. Obear, 10 N. H. 477; 
Farley v. Lincoln, 51 id. 577; Sleeper v. Davis (N. 
H.), 6 Ath: Rep. 201; Johnson v. Peck, 1 Woodb. & 
M. 384. See also 7 South. Law Rev. (N. 8.) 549, 
569; 15 Am. Law Rev. 363, 388; Dickerson v. 
Tillinghast, 25 Am. Dec. 528; Williams v. Merle, 
id. note, 613; Thompson v. Rose, 41 id. 121; 
1 Benj. Sales (4th Am. ed.), 570; Newm. Sales, § 
205. See also Ruth v. Ford, 9 Kans. 26, 27. Upon 
the negative of the question, see the following 
cases: Shufeldt v. Pease, 16 Wis. 659; Butters v. 
Haughwout, 42 Tl. 18. See also the following case 
4s tending to support the negative: Lee v. Kimball, 
45 Me. 172. We think it is true, with regard to 





any negotiable instrument, that if it is transferred 
by the holder thereof, in a proper manner, before 
due, to an innocent purchaser for value, the instru- 
ment will be taken by the innocent purchaser freed 
from all infirmities, whatever fraud may have inter- 
vened in the procuring of the instrument from the 
original maker or drawer, or from any prior owner 
thereof, and whatever may have been the considera- 
tion moving from the innocent purchaser to the 
transferrer of the instrument, whether a pre-exist- 
ing debt or something else. Also in the transfer of 
personal property other than a negotiable in- 
strument, if the purchaser, at the time of the pur- 
chase, or at any time before the original owner 
actually elects to treat the fraudulent contract as 
void, or to rescind the same, in good faith, pays or 
surrenders to the person from whom he makes the 
purchase any thing of value as the consideration, 
or part consideration, for such property, his pur- 
chase will be good, and he will hold the property, 
although his vendor might be the fraudulent vendee 
of some prior owner of the property; and it may 
even be admitted that where the consideration for 
the property is only a pre-existing debt, if the inno- 
cent second purchaser, in connection therewith, 
surrenders any written or other security of value, 
so that he cannot be placed or left by the original 
owner of the property in the same situation or con- 
dition in which he was placed before the purchase, 
or in other words, in statu quo, provided the 
original owner should desire to retake the property, 
the innocent purchaser will be protected, and will 
be allowed to hold the property. Spirav. Horn- 
thall, 77 Ala. 187; Robinson v. Fairbanks, 81 id. 132; 
1 South. Rep. 552; Robinson v. Levi, 81 Ala, 134; 
1 South. Rep. 554. In all such cases the original 
owner would be left to his action for damages 
against his fraudulent vendee. * * * We think 
that such sales are not absolutely void, but are only 
voidable at the election of the vendor, and then 
only when he places or leaves the vendee in the 
same condition as he was before, or, in other words, 
in statu quo. Big. Fraud, 73; 1 Benj. Sales, p. 568, 
§ 648; Newm. Sales, § 200.” 


In Munro v. Tousey, in the Supreme Court of 
New York, first district, the plaintiff moved 
for a preliminary injunction to restrain Tousey 
from using the title ‘‘ Young Sleuth” on “ de- 
tective”’ stories, as an infringement of his title, 
“Old Sleuth,” and from advertising such books. 
The motion was argued by Roger Foster for plain- 
tiff and H. Townley for defendant. Judge O’Brien 
on April 23 handed down an opinion in which he 
said: ‘The plaintiff's right to the word ‘Sleuth,’ 
as part of the title, appears to be confirmed by a 
decision made by Mr. Justice Andrews after full 
argument, reported in the Daily Register, Jan. 24, 
1888. It also appears that in the suitof Halsey v. 
Munro, in the Court of Common Pleas, and in the 
Supreme Court, in Munro v. Ogilvie, the same ques- 
tion was presented, and though the orders therein 
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were not opposed, they involved the same question. 
It appears that the defendant and other publishers 
for along time have been having the benefits of 
the advertisements of the plaintiff, in connection 
with his publication, known as the ‘Old Sleuth 
Library.’ It is true that the title-pages of defend- 
ant’s publications differ from those of plaintiff, but 
the titles used are so phrased and worded, that 
while they differ slightly, it is evident that they are 
calculated to deceive the public, who, relying on 
the similarity of the titles, may purchase one instead 
of theother. The principles governing this class 
of cases have been so thoroughly well settled, that 
it is unnecessary to review all of them. In McLean 
v. Fleming, 96 U. 8. 245, the court said: ‘ Every- 
where courts of justice proceed upon the ground 
that a party has a valuable interest in the good-will 
of his trade, and in the labels or trade-mark which 
he adopts to enlarge and perpetuate it. Hence, it is 
held, that he, as a proprietor, is entitled to protec- 
tion as against one who attempts to deprive him of 
the benefits resulting from the same by using his 
labels and trade-mark, without his consent and 
authority.’ Proof of fraudulent intent is not re- 
quired where proof of infringement is clear. In 
Rogers Manuf. Co. v. Spur Manuf. Co., 11 Fed. Rep. 
the following English authority was cited: ‘It 
should never be forgotten in this case that the sole 
right to restrain any body from using any name that 
he likes in the course of any business he chooses to 
carry on, isa right in the nature of a trade-mark — 
that is to say, a man has a right to say, ‘ You must 
not use a name, whether fictitious or real, you must 
not use a description, whether true or not, which is 
intended to represent or calculated to represent to 
the world that your business is my business, and 
so by fraudulent mis-statement deprive me from 
profits of the business, which would otherwise come 
to me.’ Numberless cases might be cited to show 
that it is not the identity and similarity in an arbi- 
trary term or name which will be enjoined. For as 
stated by Mr. Justice Bradley in Celluloid Mfg. Co. 
v. Cellonite Mfg. Co., 32 Fed. Rep. 94, ‘ Similarity 
—not identity —is the usual recourse when one 
party seeks to benefit himself by the good name of 
another.’ The defendant in his answer claims not 
to have known of plaintiff's publications under the 
title of ‘Old Sleuth ’ and that he did not intend to 
counterfeit the same. As before stated however 
his intention or want of knowledge does not affect 
the plaintiff's right to the relief sought if upon the 
facts it appears, as in this case, that the plaintiff 
has appropriated an arbitrary term or name in con- 
nection with his business, which the defendant sub- 
sequently appropriates and uses in such a way that 
the public may be deceived and the plaintiff 
injured. In Coleman v. Crump, 75 N. Y. 578, it is 
distinctly said that it is not necessary to establish 
guilty knowledge or fraudulent intent on the part 
of the wrong-doer. Itis sufficient that the proprie- 
tary right of the party and its actual infringement 
is shown. Upon this application the case of Hier 


It is therein held that trade-marks may consist 
simply of a word or words, and in whatever form 
it is printed or represented it is the distinguishing 
mark of the thing to which it is applied, and its 
use by another in any form applied to similar articles 
is unlawful, and may be restrained, and that the 
use of the word by another is not justified, although 
used in connection with different words from those 
in connection with which it is used by the party 
who has appropriated it as a trade-mark.” 


In Statev. Waldron, Rhode Island Supreme Court, 
April 14, 1888, it was held that a statute provid- 
ing that evidence of the notorious character of a 
place is admissible to establish the premises a com- 
mon nuisance, is not unconstitutional as denying 
the accused the right to be confronted with the 
witnesses against them. The court said: ‘‘We 
think there is no doubt that the primary purpose of 
the declaration of right was to secure the exclusion, 
not of hearsay testimony on evidence of reputation, 
but of ex parte affidavits or depositions, or the 
written examinations of coroners and committing 
magistrates; and to oblige the government, instead 
of using them, to call the witnesses in person by 
whom they were given. It is matter of history that 
such proofs were formerly much used. In the 
famous trial of Sir Walter Raleigh for treason, the 
evidence against him was a confession or examina- 
tion of Lord Cobham, with whom he was accused 
of conspiring, before the privy council, and a letter 
written by Cobham afterward. Raleigh pressed to 
have Cobham called as a witness so that he might 
confront and cross-examine him, but the court 
refused him the privilege. Such a precedent could 
not fail to be availed of as authority for similar 
abuses. Mr. Justice Stephen, in the History of the 
Criminal Law of England (volume 1, p. 350), says 
that, ‘in the criminal trials of the century preceding 
the civil war, the witnesses were not necessarily 
confronted with the prisoner;’ and further, in the 
same volume (page 368): ‘I know of no precise, 
clear authority for the proposition that a prisoner 
is entitled to have the witnesses against him exam- 
ined in his presence, or that he is entitled to call 
witnesses, or examine them upon oath, till long 
after the Revolution.” Doubtless, the right con- 
tinued to be violated occasionally, both in England 
and in the colonies, long after it had been author- 
itatively recognized, and it is therefore not surpris- 
ing that our ancestors, in their ardor for personal 
as well as political rights, should have insisted on 
having it unmistakably affirmed by Constitution or 
statute. It seems to have been transferred, in this 
State, from the statute-book to the Constitution. 
Dig. 1798, p. 80, §6; Dig. 1822, pp. 66, 67, § 2 
And in this view, the language of the declaration 
is apt; whereas, in the view which the defendant 
urges it is not apt, since ‘the witnesses against’ al 
accused person, are, in customary speech, the per 
sons who testify against him, not those who merely 





v. Abrahams, 82 N. Y. 520, is directly in point. 





make or repeat remarks about him. The defend- 
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ant admits that in cases of homicide the dying 
declarations of the deceased are or may be lawfully 
admissible as evidence against the accused, but 
maintains that this is by force of an exception. 
But there is nothing in the declaration to warrant 
an exception, and courts are not accustomed to 
attenuate the force of unqualified constitutional 
mandates or declarations by ingrafting exceptions 
upon them out of. their own mere notion of what 
is best. Moreover, the decided cases do not counte- 
nance the view that dying declarations are admit- 
ted under any exception; but on the contrary, hold 
that theyare admissible because they were so at 
common law, and there is nothing in the constitu- 
tional declarations to shut them out. Woodsides v. 
State, 2 How. (Miss.) 655, 665; State v. Nash, 7 
Iowa, 347, 377; Anthony v. State, Meigs, 265; 33 
Am. Dec. 143; State v. Tilghman, 11 Ired. 5138, 554; 
Burrell v. State, 18 Tex. 713, 731; McDaniel v. 
State, 8Smedes & M. 401; 47 Am. Dec. 93; Walston 
v. Com., 16 B. Mon. 15, 35; Campbell v. State, 11 
Ga. 353, 374; People v. Glenn, 10 Cal. 82; Com. v. 
Carey, 12 Cush. 246. In Anthony v. State, the lan- 
guage of the court is: ‘The provision in the bill 
of rights was intended only to ascertain and perpet- 
uate a principle in favor of the liberty and safety 
of the citizen which, although fully acknowledged 
and acted upon before and at the time of the Revolu- 
tion, had been yielded to the liberal or popular 
party in Great Britain after a long contest, and 
after very strenuous opposition from the crown, 


from crown lawyers, and if I may so speak, crown 


statesmen. The object was not to introduce a new 
principle, but to keep ground already gained, and 
to preserve and perpetuate the fruits of political 
and judicial victory.’ In Campbell v. State, the 
court say: ‘The argument for the exclusion of the 
testimony proceeds upon the idea that the deceased 
is the witness, when in fact it is the individual who 
swears to the statements of the deceased who is the 
witness, It isas to him that the privileges of oral 
and cross-examination are secured,’ And in Walston 
v. Com. the court say: ‘The constitutional right 
of the accused to confront the witnesses against 
him is not impaired by this rule of evidence. The 
person who testifies to the dying declarations is the 
witness against the accused; and it is only by fail- 
ing to discriminate between the witness and the 
testimony which he gives that the constitutional 
objection assumes the appearance of plausibility. 
The Constitution does not alter the rules of evi- 
dence, or determine what shall be admissible testi- 
mony against the prisoner, but it only secures to 
him the right to confront the witnesses who may 
be introduced to prove such matters as, accord- 
ing to the settled principles of law, are evidence 
against him.’ Evidence of reputation, as shown 
by the common speech of people, may be admit- 
ted in criminal cases to impeach the witnesses 
for the defense, or if the accused puts his own 
character in proof, counter-testimony as to his 
Teputation may be adduced for the prosecution. 
Com, v. Sacket, 22 Pick. 394; Reg. v. Rowton, Leigh 





& C. 520. In such cases it is not the people whose 
utterances create the reputation who are the wit- 
nesses, but the persons who testify to the existence 
of the reputation. And so here it is the fact that 
the reputation exists which is put in proof, and the 
jury are left to determine its value as evidence as 
they determine the value of any other fact which is 
proved against the accused. That legislatures ordi- 
narily have power to change the rules of evidence is 
perfectly well settled. Cooley Const. Lim. 366.” 


—_——_>—_—__—— 


ADDRESS BY HON. GEORGE HOADLEY AT 
THE CONVENTION OF THE AMERICAN 
BAR ASSOCIATION, SARATOGA SPRINGS, 
AUGUST 16, 1888. 


Mr. PRESIDENT, AND GENTLEMEN OF THE AMERI- 
CAN BAR ASSOCIATION: It seems to me that he to 
whom is assigned the duty I perform to-day holds a 
brief in a prosecution instigated by the American bar 
against itself, in which the accused is in danger of cun- 
viction of non-feasance; of the charge of doing in its 
day and generation less than might have been done for 
the relief of suitors, and the improvement of the laws. 
The duty to strive for an ideal jurisprudence, for a 
perfect procedure, is of perpetual obligation. Perhaps 
a greater or less degree of failure is also perpetually 
probable, for in this world the ideal is never reached. 
Its very nature is to recede as man advances. Never- 
theless the duty to follow is urgent. But there is a 
wide difference between failure in effort and in result. 
He is blameworthy who does not try; not necessarily, 
if he fail. The question is always, has opportunity 
been wisely improved? If it did not exist the accused 
must be acquitted. The successful defense is reached 
when it isshown that the best possible has been done, 
and that if the world be not left with equipment bet- 
ter adapted to enable the next generation to avoid 
controversies, and to settle them justly when they 
arise, itis not for want of diligent effort on the part of 
the lawyers of to-day. 

It willindeed be avery happy ora very sad day when 
an American lawyer can persuade himself that legal 
principles can be bettered by no restatement, and that 
legal methods need no reform. A happy day in the 
contemplation of perfect results—or sad, when in the 
decay of the profession the spirit of inquiry and de- 
hial shall have so far departed as to leave its members 
without desire for improvement of their science or its 
methods. 

As long as men’s minds fail to receive the same im- 
pression from the same facts—as long as these are seen 
from different augles—as long as men’s interests and 
ambitions clash, so long will there be controversies en- 
forcing the existence of legal interpreters. The neces- 
sity of judges and lawyers is grounded on human na- 
ture, in the diverse characters and characteristics of 
men, and will endure as long as the cause of its exist- 
ence shall continue, that is to say, forever. 

It goes without saying, that next, even if not equal 
or superior to his duties to his client, are the lawyer’s 
obligations to the community and to the profession. 
Of these the most urgent calls for the bestowal of his 
best thought in devising and energy in executing 
plans for the relief of those who are to be his succes- 
sors—relief from the impediments which have ob- 
structed his own progress, so that his successors shall 
be better equipped for their work. 

An error which largely retards the advance of legal 
education and progress is, it seems to me, the general 
impression among lawyers and teachers of the law 
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that we need to study no other system than that of 
the common law. Lawyers live too often intellect- 
ually in England only, and not inthe world. They are 
provincial, not cosmopolitan. Our legal ideas are 
founded on the notion that the custom of the people 
of the southern part of a little island in the North 
Atlantic ocean have in the past ages, crystallized into 
rules of action, either actually or potentially, adapted 
to most, if not all, emergencies. But the American 
people are not the English people,or of exclusively Eng- 
lish descent. Germans,Celts,Scandinavians, Spaniards, 
Frenchmen, Italians enter into our midst and become 
American citizens. During the last forty years one- 
half the population of Ireland has emigrated to 
these shores, and a still larger number from other na- 
tionalities. To-day we are a people, a mixture of 
races, not unlike that which England presented be- 
fore the Pict, the Celt, the Saxon, Dane and Norman 
had fused into one homogeneous nationality. When 
our people become in like manner homogeneous a cen- 
tury or two hence we shall present to the world a new 
people, an American people, not an English, Teutonic, 
Celtic or Scandinavian people—a people of which the 
basic elements or foundations may be English, as in 
England they are Saxon, but in which, in the mental 
characteristic, if not in the physical frame, shall be 
distinctly traceable lineaments of all its aucestry, not 
English alone, but of its Scotch, [rish, German, Span- 
ish, French and Italian fathers. 

American lawyers, outside of Louisiana and Texas, 
spend their days poring over books of the common 
law. Codes of Civil Procedure have been in force for 
thirty years; still we study Stephen and Chitty on 
Pleading, and store the memory with the differences 
between debt and assumpsit, or trespass and case. Our 
real-property law is the product, not of the necessities 
of the American people, but of the armed knights of 
the feudal ages, and more than one living widower in 
more than one American State has been truthfully 
told by his legal adviser that he has lost his right toan 
interest in his wife’s landed property because of the 
omission to take actual possession, or for want of 
birth of living issue of the marriage—rules founded on 
the supreme importance 500 years ago, to the ‘ war 
lord,” of fastening upon the husband of his female 
tenant the duty to equip and follow him to battle. 

The lawyer of to-day, who studies in an office only, 
is set down to Blackstone, Kent, Story, Greenleaf or 
some equivalent author; he reads the works of wise 
men and great jurists of the common law and equity. 
If he enjoy the advantage of a law school he follows 
thesame general curriculum, modified perhaps as is 
the modern fashion, by much conning of cases decided 
in English law or chancery courts. He passes the two or 
three years of his pupilage, intellectually speaking, in 
England, learning not the law—its volume is too great 
—but where to look for the law when wanted; then 
masters the statutes of his State, passes an examina- 
tion, usually perfunctory, occasionally made severe 
by the desire of practitioners to improve their fellows, 
or by the hope of limiting competition by diminishing 
numbers; then hires an office, employs a painter, 
hangs out a sign and waits for clients. A partnership 
or politics or the press furnishes the means of ac- 
quaintance and ambition, and if eminent success at- 
tend his labors in after years, this student may become 
a jurist or a statesman, or both. But he never bursts 
the swaddling clothes of his legal infancy; never ceases 
to be insular and English. How can he emancipate 
himself from the inoculation of prolonged education ? 
He travels forward in time—backward in research. 
His life is passed in transferring to present vision the 
landscapes of his legal ancestors—the earth and sky 
and sea through which his fathers passed, and in en- 
deavoring to make of them bis present surroundings. 





Removed more and more each day to a greater dis- 
tance from the feudal ages, and the formative period 
of the common law, he strengthens the lenses of his 
legal telescope to suit his receding vision, and peers 
into the remote past, searching for the customs of 
England to guide the action of his American clients; 
customs which, fortunately for the world, have passed 
away; customs of war, not peace; customs of piracy 
and ransom, not of commerce; customs of the mud 
road and the bridle path, not the railway ; of the wain, 
not the luggage van orexpress car;*customs of Rich- 
ard Neville, Earl of Warwick, the king-maker, and of 
the robber-castle, not of Bolton and Watt and Ark- 
wright, the spinning jenny or the cotton mill; cus- 
toms of the wars of the Roses, not of the deliverances 
of the American and French Revolutions. He readsa 
rule originating before bills of lading or exceptions in 
bills of lading were heard of, founded on the proba- 
bility that the waggoner, who slowly dragged his toil- 
some way from London to York, was likely to be 
either the ally or the prey of Robin Hood and his suo- 
cessors, and therefore bound to pay,in case of dam- 
age done by any but God and the king’s enemies, to 
the extent of the value of the gvods intrusted to him, 
and he applies it to the lightning train, whose protec- 
tion is eternal vigilance, not against robbers, but to 
avoid disasters from negligence; dangers from eyes 
that are color blind, from memory which forgets to 
open or close a switch, from greed that has delivered 
brittle rails, from carelessness which has overlooked 
rotten ties. He reads a rule of commerce adopted 
into the common law of England as a usage of the 
merchants of London, made when there were more 
corsairs afloat than honest tars; when conflict was 
the normal condition of men and ships, as well as of 
tides and of winds and waves, and applies it toa time 
when man has learned that his greatest glory is to 
subdue rebellious nature in the interest of peaceful 
commerce, when the swift-winged Etruria passes from 
Liverpool to New York within a week, with no other 
foes than those which can only delay, and they fog and 
tempest, not the wrath of man. Tosuch astudent the 
customs of civilized empires, the wise ordinances which 
govern the relations of men in hemispheres, left to 
posterity by masters of the law who studied the ne- 
cessities of mankind, not in a barbarous island, inhab- 
ited by mail-clad nobles and serfs, but at the very cen- 
ter of the then civilized world, are a sealed book. 
France and Germany and Italy and Spain and Scot- 
land, South America and Mexico, even Louisiana and 
Texas, are not on his intellectual map; these are to 
him undiscovered continents, waiting the revelation 
of some legal Columbus. The Institutes and the Di- 
gest of Tribonian and his associates, the Partidas of 
the wise Alfonso have no place in his library. Gaius 
and Ulpian, and Papinian and Montesquieu, Savigny 
and Von Ihering are to him names without meaning. 
None of these apostles has written a gospel or ap epis- 
tle of the lawtohim. His learning is of Coke upon 
Littleton and Sheppard’s Touchstone, and Comyn’s 
and Cruise’s Digests, and Buller’s Nisi Prius. His 
Bacon wrote the Abridgment, not the Maxims. His 
model judge is Holt, who scoffed at the negotiability 
of promissory notes, and said that * the continuing to 
declare upon these notes upon the custom of mer- 
chants proceeded from obstinacy and opinionative- 
ness.” Like Lord Wensleydale, he finds all the law 
worth knowing in the volumes of Meeson and Welsby, 
of which it has been said by English lawyers that if 
each decision recorded in the sixteen volumes had 
been just the other way, the cause uf justice, the in- 
terests of litigants and of the community would have 
been just as well off. He shakes his head ominously 
when Lord Mansfield is mentioned. This was an un- 
sound Scotchman who passed his youth in the study of 
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the civil law, not a level-headed, common-law lawyer 
like Buller or Kenyon. He tells of Brougham that “if 
he had known a little law he would have known a lit- 
tle ofevery thing.”’ 

There is very much in the environment of such a 
student and lawyer to justify the provincial character 
of his thoughts. His training has been like that of 
the Flathead Indians—it has compressed his brain 
with common-law bandages, even to the extent that 
the eyes of his legal mind have become inverted, and 
look only backwards. His daily reading confirms his 
first impressions. To him law is a set of rules founded 
on the customs of his English ancestry, divisible into 
two classes—one for which reasons either never ex- 
isted, or have been forgotten; the other for which the 
reasons were the result of the fashions of a people 
whose sympathy with his fathers was so little that 
they drove his ancestors into the wilderness to found 
a State upon broader principles than any of them cher- 
ished, and with larger fruition than any of which, 
either prosecutors or exiles, dreamed. 

He reads in the current reports, for example, in the 
ninety-second volume of the reported decisions of the 
Court of Appeals of New York, Anno Domini 1883, 
the case of Bertles v. Nunan, 92 N. Y. 165, in which 
the question was whether undera conveyance to hus- 
band and wife jointly, they take as tenants in com- 
mon or as joint tenants, in which it was decided that 
they held as tenants by the entirety, so that upon the 
death of either the survivor took the whole estate; 
and he reads in the opinion that ‘it is said that the 
reason upon which the common-law rule under con- 
sideration was based has ceased to exist, and hence 
that the rule should beheld to disappear. It is im- 
possible now to determine how the rule in the remote 
past obtained a footing, or upon what reason it was 
based, and hence it is impossible now to say that the 
reason, whatever it was, has entirely ceased to exist. 
There are many rules appertaining to the ownership 
of real property originating in the feudal ages, for the 
existence of which the reason does not now exist, or 
is not discernible, and yet on that account courts are 
not authorized to disregard them. They must remain 
until the Legislature abrogates or changes them, like 
statutes founded upon no reason, or upon reasons that 
have ceased to operate.”’ 

He learns by reading the case of Livingston v. 
Greene, 52 N. Y. 123, that the law favors vested rather 
than contingent remainders. The Court of Appeals 
tells him that ‘‘ this was so at common law for a reason 
that has long ceased to exist in this State. The rea- 
son was, thatif contingent, it was in the power of the 
life-estate man to defeat the remainder by a fine ora 
feoffment. But the rule seems still to prevail.” 

If the spirit of any departed be ever permitted to 
hover about the home of his life, it must afford him 
scant comfort to learn that the construction of the 
testamentary dispositions which he intended for the 
benefit of his family have been thwarted by the igno- 
rance or unskilfullness of a draughtsman, whose mind 
was not at the hour of its preparation pressed by the 
necessity of remembering thatit was once the law of 
England that an estate in contingent remainder was 
liable to be cut off by fine or feoffment, and that 
though fines and feoffments have not been used or have 
been long disused on this side of the Atlantic, the rule 
founded on their English existence has emigrated 
hither, and flourishes in perennial vigor, having left 
the impedimentum of the reason for its existence be- 
yond the waves on the mother soil. 

The student finds in Coke upon Littleton the maxim 
“Cessante ratione, cessat ipsa lex,’’ and he fancies that 
this provides for the national adaptation of the com- 
mon law to the exigencies of new institutions and a 
growing people, so that there may ever be new bottles 
for the new wines. 





But experience will teach him that the maxim is one 
of application, not abrogation, more honored in the 
breach than in the observance, and the chance is that 
in his professional career he will meet a multitude of 
instances in which a rule once fixed, with, without, or 
even against, reason, will be held to be as inflexible as 
the unbending mandate of a statute. 

One of the wisest and most justly eminent of living 
lawyers has idealized the office of the common law in 
these words: 

“The unwritten law bound by no form of words in 
dealing with any novel conditions of fact which the 
variety of human affairs presents,can address itself 
without embarrassment to the simple office of apply- 
ing the standard of justice to the particular case.” 

When I first saw this sentence it seemed famil- 
iar. Isearched for it in More’s Utopia and Bacon’s 
new Atlantis, and Campanella’s City of the Sun, but 
failed to find it in any accessible work descriptive of 
any ideal or real Commonwealth. Its author is not to 
be accused of plagiarism. Yet I seemed to hear the 
echo of something I had read, of which this passage 
from an incisive attack upon codification reminded 
me. I found it at last by searching diligently in the 
writings of Alexander Pope, who in the imaginary 
case of Stradling v. Stiles, in the reports of Martinus 
Scriblerus, where the question was, what was given by 
a legacy of “all my black and white horses,” the tes- 
tator being the owner at the time of six black, six 
white and six pyed horses, puts these words into the 
mouth of one of the advocates. ‘And this is another 
strong argument in law, Nihil, quod est contra rationem, 
est licitum ; for reason is the life of the law, nay the 
common law is nothing but reason; which is to be un- 
derstood of artificial perfection and reason gotten by 
long study, and not of man’s natural reason, for nemo 
nascitur artifex, and legal reason est summa ratio ; and 
therefore if all the reason that is dispersed into so 
many different heads were united into one he could 
not make such a law as the law of England; because 
by many successions of ages it has been fixed and re- 
fixed by grave and learned men; so that the old rule 
may be verified in it: Neminen oportet esse legibus 
sapentiorem.” 

Side by side the comic of the last century and the 
serious argumeut of the present thus reach the same 
conclusion, that the common law is the perfection of 
wisdom. But the serious argument now made de- 
serves aserious answer. The idea that the unwritten 
law can address itself without embarrassment to the 
simple office of applying the standard of justice to the 
particular case, because it is bound by no rigid form 
of words in dealing with novel conditions of facts pre- 
sented by the variety of human affairs, attributes to 
courts and judges, in dealing with past transactions, 
the freedom with which legislators act in framing 
rules forthe future. The simple office of applying the 
standard of justice to the particular case is not at- 
tempted by any tribunal known among men. Itcould 
not be, except by judges selected from the wisest and 
most learned of mankind, who should unite the om- 
nipotence of the British Parliament with the wisdom 
and freedom from restraint in adopting novel reme- 
dies exercised by King Solomon. But judges in fact 
ask themselves in each case ‘‘ what is the established 
law of this case?’’ not ‘‘ what does justice require be- 
tween these litigants?” 

The daily experience in every lawyer’s life proves 
the untruth of this theory. Even if he see clearly and 
may safely claim that a decision in his favor will not 
only establish justice between the parties, but also 
furnish a wise precedent for the guidance and control 
of others, he has made little progress toward success. 
But if he can find a case in point he is happy. To know 
that his client is in the right may comfort him in de- 
feat, but to find acase in point is a step toward suc- 
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cess. While it may be admitted that thisis partly be- 
cause the wisdom of the fathers is usually safe guid- 
ance for their sons, yet the principal reason why the 
lawyer who finds a precedent has aright to be happy 
is founded on considerations not relating to the char- 
acter of the precedent. Be the precedent everso wise 
or ever so foolish, nevertheless it is a precedent, and 
the conservativeness of the profession and the natural 
indolence of man combine toinduce the judge to fol- 
low. Every lawyer who has ever undertaken to com- 
bat an unwise or foolish precedent, of which there are 
mauvy, knows how difficult is the task. It is true there 
are many overruled cases. They are published in vol- 
umes. YetI venture to assert that the cases which 
ought to be overruled, or are not worth following, ex- 
ceed in number those that have reached that just dis- 
tinction. The consequence is that the devotees of our 
profession are converted into antiquaries, whose never- 
ending task is to pore over the records of the past, in 
the hope of discovering that once at least before the 
date of research legal history had recorded an example 
of similar contention, whose results might relieve from 
the duty of considering the consequences to follow in- 
dependent thought, and might relegate to the easy, 
lazy task of imitation and copy. 

It would puzzle the legal master whose words I have 
quoted to point to a single instance in which the com- 
mon law, unaided by legislation, has dealt with novel 
conditions, either easily or wisely. Surely he would 
not refer to the decisions upon railroad wages and 
supply claims, or to the rulesso widely variant in dif- 
ferent jurisdictions, that ‘‘respondeat superior’? does 
not apply to servants in what is called common em- 
ployment. 

To those who assume that all wisdom is buried in 
the records of antiquity these suggestions will seem but 
folly; but to those who, with me, believe that the 
world is wiser and better to-day than ever before, and 
tbat we should be as hopeful of the future as certain 
of the present, I submit them with the belief and in 
the hope that they may find acceptance. 

The case hunter is in one sense astudent. He rum- 
ages among the records of the past, and brings to light 
the history of rules. No one can over-estimate the 
value of historical research. But the case lawyer, in 
using historic examples as patterns on which to fash- 
ion, or moulds into which to run, the couduct of our 
present and future lives, is trying to turn time back- 
ward and arrest the progress of man. This tunc pro 
nunc process helps the indolent rather than the just. 
The real student of legal history reads it with eyes 
open to the faults as well as to the merits of the past, 
while the case hunter assumes (it is the rule of his life) 
that results once reported by judicial tribunals are not 
ouly of permanent value (this may be safely admit- 
ted), but are entitled to continuing control. A case 
in point once found, excludes all argument to the con- 
trary, and the only appeal is to the Legislature, and 
this of course without benefit to the suitors in pend- 
ing controversies. 

The consequence is a constant and almost, if not 
quite, insuperable tendency on the part of court, 
against legal progress. With the face of inquiry turned 
backward, how can forward motion be expected? The 
wisest and best of our numbers, who fortunately, as a 
rule at least, are still called to judicial station, are 
daily and hourly employed to treat what has been 
achieved as sufficient, are admonished that to seek im- 
provement is to abdicate proper judicial functions, is 
not to expound, but to make, law. We have been so 
often warned against ‘‘ judge-made law ” that this has 
become a phrase, not descriptive of what is best, as it 
really should be, but the worst in our jurisprudence. 

It is an idle thought, perhaps a mere dream, to think 
of an Utopia in which the judges shall make the laws, 





and to the General Assembly, or some other tribunal, 
be committed the inferior task of construing them. 
And yet what worthy man or nation ever yet existed 
without its dream, its hope, its golden city, its Jeru- 
salem, its Utopia? Let us therefore strive for what 
we may perhaps know we canin our own lives never 
attain, the elevation of the dignity of the Legislature, 
so that there shall be as much confidence in the wis- 
dom given to the making of our laws as is justly now 
bestowed in the construction by the judiciary. 

The habitual methods of our profession, our clinging 
to the past and shrinking from the future (politely 
called conservatism), our daily quest of the old and 
dread of the new, involve two serious evils not always 
sufficiently considered. First, no important step of 
reform is ever, can ever, be taken by courts except at 
the expense, not of the community, but of litigants, 
The client sails, like Jason, in quest of the golden 
fleece. The lawyer fancies that it is to be found in the 
fortunate land where stands the temple of the blind 
goddess, but these journeys are prosecuted, not by the 
State, but by individuals. 

The modern Jason is not sent by the community in 
ships of State, butinacraft of hisown. He at least 
pays the bills of the voyage. And secondly, legal re- 
forms of to-day, achieved through the media of judi- 
cial decisions are always post facto. Yet if there be 
any duty incumbent on the State, on the corporate 
community, and from which the individual ought to 
be relieved, it is that of prescribingthe rules of con- 
duct in advance, so that one may beforehand know, 
with as much certainty as human fallibility can secure 
him, what will be the legal consequences of his future 
action. 

Society provides its ample equipment of judges, of 
court after court, peak rising above peak, each climbed 
with time and toil, till the ascent be completed, and 
the oracle which (presumably) never errs, is heard 
from the temple of justice situated on the summit, 
speaking the infallible judgment of the court of last 
resort. The expense to the suitor is vast, the delay is 
costly, sometimes ruinous: to the community it is a 
trifle. In nine cases out of ten the parties on both 
sides, and their counsel, differ honestly. It is only in 
the very smallest minority of civil cases that malice or 
greed provokes the conflict. The idea that there can 
be but one right side toa cause forgets that men have 
fallible judgments, and ascribes to them the preroga- 
tive of omniscient Divinity. Admitting then that ab- 
solute certainty is, on this side of death, out of the 
question, stillit may be asked why does not society 
seek to solve legal problems, to state legal rules defi- 
nitely and before the event, instead of informing par- 
ties afterward, and why require them to solve their 
honest differences by resort to the costly parapherna- 
lia of individual employment of counsel, study, 
search for precedents and search for witnesses. 

The result is practically that individuals provide laws 
for thecommunity, not the community for individ- 
uals, and this they do to the loss of both the contend- 
ing litigants, to the injury, if not ruin, of one, and or- 
dinarily to the gain of no one, unless it be of the gen- 
tlemen composing what John Stuart Mill calls the 
“enormously overpaid ”’ profession of the law. 

The “simple office,’’ as it has been called, of apply- 
ing the standard of justice tothe particular case, the 
very difficult function, as I believe it to be, of ascer- 
taining the rules of the unwritten law applicable to 
legal controversies, consists in the exposition and ap 
plication of precepts which are supposed to be already 
somewhere in existence. The judge who with or 
“without embarrassment ”’ should simply apply “the 
standard of justice to the particular case,’’ would soon 
find himself exposed to impeachment. For first, his 
sagacity might not suffice to enable him to discern the 
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“standard of justice’’ applicable to the particular 
case; aud secondly, the office of judgment, its essen- 
tial characteristics, is exposition, declaration, applica- 
tion, not prevision. It assumes that there already 
exists a relevant rule of law applicable to the case, de- 
cisive between the parties; that these parties knew it; 
that they have therefore no excuse for its disobe- 
dience. The result of every case must therefore be 
measured and determined, not by considerations of 
“ justice,’ but by rules either formulated, or reduci- 
ble to formule by analogies founded on rules already 
formulated. 

The problem to which the judicial mind applies 
itself is not what judgment will most benefit these 
parties or the community, nor what will be most con- 
sonant to justice, but what is most nearly in analogy 
to—most readily derivable from legal provisions pre- 
viously ascertained. The question the judge asks him- 
self is: ‘‘ What direction does the existing law require 
me to give this case?’’ ‘‘In what path does the inexor- 
able law of stare decisis compel my feet to travel?” 
No doubt itis pleasing to every judge to find that his 
conclusious coincide witb and gratify his sense of jus- 
tice, but they are never, or at least rarely, provoked 
byit. His sense of justice and his performance of 
duty ride side by side, perhaps exchanging glances of 
friendship, if not love. But justice does not hold the 
bridle or prescribe the path. This cannot be, from 
the very necessities of the judicial path itself, for it is 
aroad in which the guide-board is behind the rider, 
and he must either sit with his face to the tail, orcon- 
stantly look backward, to see which way his fathers in 
the law warned him to travel. This is the position in- 
evitably impressed by the laws of two important avo- 
cations in life, viz., of rowing and of judicial judg- 
ment. Each new statement of arule is founded on a 
prior statement, not evoked by considerations of pres- 
ent justice, and in turn each earlier rule sprung from 
something behind it. In searching for the fountains 
of the unwritten law we never reach a time when the 
“simple office of applying the standard of justice” 
was in use by any one, unless this be found in the 
earlier ages of English jurisprudence, when the king’s 
writ was sought from the king in person. 

Sir Francis Palgrave, in the second part of his Rise 
and Progress of the English Commonwealth, has 
translated for us from the original Latiu, still pre- 
served in the Chapter House at Westminster, the his- 
tory of a lawsuit brought in the reign of Henry II by 
Richard de Anesty against Mabel de Francheville for 
the recovery of the lands of his uncle, William de 
Sackville, from whom the plaintiff claimed to have in- 
herited. Even then, in the early days of the common 
law, the office of applying the standard of justice was 
any thing but simple. It consisted chiefly in impor- 
tunity and bribery. Eight animals, viz., six palfreys 
and two pack-horses were lost or ruined in the forty- 
four journeys, which this plaintiff was compelled to 
make either in person or by the proxy of his brother, 
or of “‘Sampson,”’ his chaplain, to London and Wind- 
sor and Oxford and Woodstock and Wales and Gas- 
cony, and divers other parts of Great Britain and 
France, in pursuit of justice. Stays were as common 
then as they now are in the courts of New York. De 
Anesty, who was his own historiographer, says: 

“And in the meantime I sent John, my brother, be- 
yond the seas to the King’s Court because it was told 
tome that my adversaries had purchased the king's 
writ exempting them from pleading until the king 
should return to England; and therefore I sent my 
brother for another writ, lest my pleadings should be 
Stayed on account of the writ obtained by my adver- 
saries.”’ 

A class of practitioners, not now, at least publicly, 
known to exist, were often called to the aid of de An- 
esty. Thus he says: 





‘“*And I kept my day at London with my clerks and 
my witnesses, and my friends and my helpers, and 
there I remained for four days, pleading every day.” 

And testimony seems to have been provided occa- 
sionally by proxy, for this diligent pursuer of justice 
writes that he ‘‘sent John, my brother, for Godfrey 
de Marci, in order that he might attend as my wit- 
ness, and he could not come because he was ill, but 
sent his son in bis place.” 

Whether the office of witness was or vot heredi- 
tary in the de Marci family we are not told, but the 
boy must have filled his father’s place with ability, 
and to the satisfaction of the plaintiff, for at least 
after expending twenty-one and one-half silver marks, 
and sixty-six pounds twelve shillings sterling (an im- 
mense sum in the money of those days) in travel and 
in travail, in paying for spoiled and killed horses, and 
bribing officers of justice, money borrowed from 
‘Vives, the Jew of Cumbridge,’’ and six of his co-re- 
ligionists, and ‘‘ Mirabella, the Jewess of Newport, 
and Comitessa, the Jewess of Cambridge,’’ upon usury 
so great that thirty-seven shillings and four pence 
were paid for fourteen months’ use of forty shillings— 
after all this labor and cost, de Anesty had judgment 
for the recovery of the lands of his ancestor. He re- 
cords his victory in these modest words: 

** And we came before the king at Woodstock, and 
there we remained for eight days, and at last, thanks 
to our lord, the king, and by the judgment of his 
court, my uncle's land was adjudged to me; and there 
I spent seven pounds ten shillings.” 

What we may fairly conclude to have been the causa 
causans, the ratio sine qua non, of this victory (of 
course I mean besides the *‘ simple office of applying 
the standard of justice to the particular case” of de 
Anesty v. de Francheville) is recorded as follows: 

‘These are the gifts which I gave to the pleaders 
and the clerks which who helped me: To Master Pe- 
ter de Melide, ten marks and a gold ring worth half a 
mark of silver; and to Master Robert de Chimai one 
mark; and in the King’s Court I spent in gifts in gold 
and silver and in horses sixteen marks and ahalf; and 
I gave forty shillings to Master Peter de Littlebury; 
and amongst the other pleaders, my neighbors, who 
were accustomed to come to my plea, [ spent in gifts 
of money and horses twelve marks and a half; to 
Ralph, the king’s physician, I gave thirty-six marks 
and a half, to the king an hundred marks, and to the 
queen oue mark of gold.” 

De Anesty records that one of the days in court 
which he enjoyed was at Windsor, where the king 
‘‘and my Lord Richard de Lucy were; and at that 
day I came with my friends and my helpers, as many 
as [could have. And in the meanwhile I sent my 
brother for Ranulphus de Glanville.”’ 

So it seems that the most eminent lawyer in Eng- 
land, as I suppose Glanville then was (he afterward 
became justiciary of the kingdom), was called into 
this case. Whether Glanville responded to the ap- 
peal does not appear, although it is stated that John 
de Anesty ‘‘lost a palfrey, which he had bought for 
twenty shillings, and he spent half a mark in this 
journey.” 

But Lord Richard de Lucy came to the front again, 
foras de Anesty says: 

‘* Because I could not get on at all with my plea, I 
sent to my Lord Richard in Wales to the end that he 
might order that my plea should not be delayed. And 
then by his writ he ordered Ogerus Dapifer and Ralph 
Brito that without delay they should do justice to 
me.”’ 

The Brito family seem to have been in the business 
of doing justice, both civil and criminal, in the reign 
of Henry II. For it is recorded in the history of 
Saint Thomas A’'Becket, that when the monarch in 
his wrath cried, *‘ How, a fellow that hath eaten my 
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bread—a beggar that first came to my court on a lame 
horse—dares insult his king and the royal family, and 
tread upon the whole kingdom, and not one of the 
cowards I nourish at my table, not one will deliver me 
from this turbulent priest!’’ Richard Brito was one 
of the knights who straightway betook himself to 
“the simple office of applying,” not the standard, it is 
true, but the “sword of justice’’ to the Archbishop of 
Canterbury. 

The case of de Anesly v. de Francheville was deci- 
ded before A. D. 1168, the year in which Glanville be- 
came justiciary. Six hundred and fifty years laterthe 
case of Ashford v. Thornton came on for hearing on 
plaintiff's demurrer to defendant’s reply to plaintiff's 
counter-plea before the Court of King’s Bench, Lord 
Ellenborough presiding, with whom sat Justices Bay- 
ley, Abbott (afterward Lord Tenterden), and Holroyd. 
It was an appeal of murder brought by William Ash- 
ford, heir at law of Mary Ashford, against William 
Thornton, after Thornton had been tried upon indict- 
ment and acquitted of the crime by the verdict of a 
petty jury. The reporters (1 Barnewall & Alderson, 
405) state that Thornton, being attached in this ap- 
peal, pleaded thus: 

“Not guilty, and I defend the same by my body,” 
and thereupon taking his glove off, he threw it upon 
the floor of the court. 

To this plea Ashford counter- pleaded at length, set- 
ting forth facts leading to strong suspicions and 
amounting, if true, to cogent proofs of guilt, conclud- 
ing as follows: 

*“* Wherefore he prays judgment and that the said 
Abraham Thornton may not be permitted to wage bat- 
tel in this appeal against him, the said William Ash- 
ford.”’ 

To this counter-plea Thornton replied, averring 
facts which, as he claimed, afforded ‘‘more violent 
presumptions, and are stronger proofs that he, the said 
Abraham Thornton, is not guilty of the felony that 
the said presumptions and proofs in the said counter- 
plea set forth that he, the said Abrahum Thornton, is 
guilty of the felony and murder whereof he is so ap- 
pealed as aforesaid. And this he, the said Abraham 
Thornton, is ready to verify. Wherefore he prays 
judgment, that he may be admitted to wage battel in 
this appeal with him, the said William Ashford.” 

The demurrer to this reply was argued by Chitty for 
the plaintiff, and Tindal (afterward chief justice of the 
Common Pleas) for the defendant. The discussion did 
not relate to the question, if it could be called such, 
whether these barbarous usages, appeals of murder 
after acquittal, and wager of battle in defence of a life 
sought to be twice placed in jeopardy, should be 
treated as obsolete. By no means; the question rather 
was whether the suspicions circumstances pleaded dis- 
pensed with battle, or the matter of avoidance shown 
entitied the defendant to the chance of escape from 
the gallows by the murder of the appellant. And the 
average antiquity of the authorities cited must have 
been at least four hundred years, beginning as they 
did with Glanville, Bracton, Britton, Fleta, and only, 
with regret, as I read the minds of counsel, coming 
down to so recent a treatise as Coke’s second Institute 
and more modern instances or authors. 

In giving judgment, Lord Chief Justice Ellenbor- 
ough said (p. 460): 

**The general law of the land is in favor of the 
wager of battel, and it is our duty to pronounce the 
law as it is and not as we may wish it to be.” 

Bayley, J., said: “This mode of proceeding by ap- 
peal is unusual in our law, being brought, not for the 
benefit of the public, but for that of the party, and be- 
ing a private suit wholly under his control. Ht ought 
therefore to be watched very narrowly by the court, 
for it may take place after trial and acquittal on an 





indictment at the suit of the king; and the execution 
under it is entirely at the option of the party suing, 
whose sole object it may be is to obtain a pecuniary 
satisfaction. One inconvenience (sic in orig.) attend- 
ing this mode of proceeding is that the party who in. 
stitutes it must be willing, if required, to stake his life 
in support of his accusation.”’ 

The court having expressed its unanimous opinion 
against the demurrer and in favor of the battle, the 
parties consented to stay judgment on the appeal, and 
that the appellee be discharged. Thereupon Thorn- 
ton was handed over tothe crown side of the court, 
arraigned on the appeal at the suit of the king, 
pleaded *‘ autrefois acquit’? and was discharged upon 
admission of the attorney-general that the plea was 
true. 

Between the dates of de Anesty v. de Francheville 
and Ashford v. Thornton more than twenty genera- 
tions of Englishmen lived under the rule of the com- 
mon law. The unwritten common law pursued its un- 
even course for nearly seven hundred years, applying 
“*the simple standard of justice”’ in the execution of 
the writ **de heretico comburendo,”’ hanging witches, 
absolving the bigamist Duchess of Kingston and other 
criminals by benefit of clergy, delivering some debtors 
by wager of law, and imprisoning others in filthy pris- 
ons, refusing the right of counsel and of cross-exam- 
ination, and testimony by the accused in criminal 
prosecutions, in civil cases solving quiddles like that of 
which Shakespeare makes such delicious fun in Ham- 
let, and which Lord Chief Justice Dyer and his asso- 
ciates seriously debated in the case of Hales v. Pettit, 
Plowden, 253, viz.: Whether Sir James Hales killed 
himself while still living or after death, unrelieved in 
its steady progress toward its present condition de- 
scribed by Mr. Pollock as ‘* Chaos tempered by Fish- 
er’s Digest,’’ which we may on this side the Atlantic 
rightly name ‘‘ Darkness obscured by the selections 
called American Reports’’—unrelieved except by the 
intervention of injunctions in equity, by acts of Par- 
liament and the genius of a single constructive mind, 
William Murray, Lord Mansfield. The unwritten law 
has no power, absolutely none, without extrinsic aid 
to cleanse itself, to deposit sediment or throw off lees. 
It embalms errors as readily as truths, and enshrines 
its blunders as gods. As to the case of Ashford v. 
Thornton, we read with pleasure that in 1819, at the 
first session of Parliament, appeals of murder and 
wager of battel were both abolished, and both these 
methods of applying the simple standard of justice to 
the circumstances of cases ceased to exist by act of the 
Legislature, not of the courts. 

The progress of mankind is marked by the con- 
version of the unwritten into written law by the crys- 
tallization of the uncertain into the definite. Magna 
Charta, the petition of right, the habeas corpus, the 
abolition of imprisonment for debt, the Declaration 
of Independence, the amendments to the Federal 
Constitution, these are illustrations of the great work 
done for liberty and civilization by this process. Not 
in tradition and memory only are found the guaran- 
ties of peace and light which the labors of ages have 
won from the barbaric usages of our legal ancestry. 
They are enshrined in ordinance; each mile-stone of 
progress and hope on the long path from justiciary, 
Ranulphus de Glanville to Chief Justice Melville W. 
Fuller, is a written law. 

Lord Mansfield’s decision in the Somerset case, the 
judgment of the Supreme Judicial Court of Massa- 
chusetts that the Bill of Rights contained in the Con- 
stitution of that Commonwealth, adopted in the year 
1780, gave freedom to every slave, are but exceptions 
to a general rule and exceptions which alas! are 
brought into contrast with the holding of the judges 
in the case of ship-money, the imprisonment of Hamp- 
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den, and the recorded opinions of the majority of the 
judges of the Supreme Court of the United States in 
the case of Dred Scott. 

Schiller, with the sublime insight of a seer, prophet 
as well as bard, states the value of written law finely, 
in the remonstrance addressed by the aged warrior, 
Octavio Piccolomini, to his son Max. 

With the ardor of youth, Max protested: 


** But in the field, 
Aye, there the present being makes itself felt. 
The personal must command, the actual eye 
Examine. If to be the chieftain asks 
All that is great in nature, let it be 
Likewise his privilege to move and act 
In all the correspondences of greatness, 
The oracle within him, that which lives, 
He must invoke and question—not dead books, 
Not ordinances, not mould-rotted papers.” 


Octavio Piccolomini responds: 

“ My son, of those old narrow ordinances 
Let us not hold too lightly. They are weights 
Of priceless value, which oppressed mankind 
Tied to the volatile will of their oppressors, 
For always formidable was the league 
And partnership of free power with free will. 
The way of ancient ordinance, though it winds, 
Is yet no devious way. Straight forward goes 
The lightning’s path, and straight the fearful path 
Of the cannon ball. Direct it flies and rapid, 
Shattering that it may reach, and shattering what it reaches. 
My son! the road the human being travels, 
That on which blessing comes and goes, doth follow 
The river’s course, the valley's playful windings, 
Curves ‘round the cornfield and the hill of vines, 
Honoring the holy bounds of property, 
And thus secure, though late, leads to its end.” 


Sir William Blackstone tells us that municipal law 
is “a rule of civil conduct, prescribed by the supreme 
power in the State, commanding what is right and 
prohibiting what is wrong.”’ 

This truly describes the ideal system, law as it ought 
to be, rules ascertained, fixed and certain, with no 
other ambiguity than vecessarily attends the use of 
language, or results from the want of prevision of its 
authors; it describes law codified and written, open 
to change when necessity demands; law found ina 
book, not in a fog, or well, whether of the judicial 
mind or other; rules of civil conduct required by the 
customs of the present, not the past, constructed by 
sages in advance of and to prevent controversies, 
“commanding what is right and forbidding what is 
wrong.” 

How far does this famous sentence describe ‘ the 
unwritten law bound by no rigid form of words”’ 
whose blessings we enjoy to-day? Much as a planet 
resembles a nebula, as the definite bears the image of 
the indefinite, as the known reflects the lineaments of 
the unknown, as the crystal discloses the parentage of 
the flux. 

Can any thing be more unjust than to hold a well- 
meaning, law-abiding and honest citizen to conse- 
quences resulting from ascribing a meaning and pur- 
pose to action which he could not have foreseen? It 
is the very essence of equity in the social state that 
men should know what they are commanded to do and 
to desist. Blackstone also says: 

“It is requisite that this resolution be notified to the 
people who are to obey it. But the manner in which 
this notification is to be made is matter of very great 
indifference. It may be notified by universal tradi- 
tion and long practice, which supposes a previous pub- 
lication, and is the case of the common law of Eng- 





land. It may be notified viva voce by officers appointed 
for that purpose, as is done with regard to proclama- 
tions, and such acts of Parliament as are appointed to 
be publicly read in churches and other assemblies. It 
may lastly be notified by writing, printing or the like, 
which is the general course taken with all our acts of 
Parliament. Yet whatever way is made use of, it is 
incumbent on the promulgators to do it in the most 
public and perspicuous manner; not like Caligula, 
who (according to Dio Cassius) wrote his laws in a 
very small character and hung them upon high pillars, 
the more effectually to ensnare the people.”’ 

To punish action that was forbidden in obscure lan- 
guage or by doubtful implications, to punish the sim- 
ple for that which only the wise could have known 
was to be avoided—this, this is of the very essence of 
tyranny. Above all other requisites of just laws, they 
must be capable of being understood and known in 
advance. This indeed is involved in Blackstone’s 
word “ prescribed.””’ He who unconsciously offends 
may be guilty of want of due endeavor to know; but 
if with all diligence he could not have learned his 
social duty, society in punishing him is more guilty 
than he, and better deserves to bear the burden. To 
such no mandate has been prescribed. 

Let us admit the difficulties which inhere in the na- 
ture of the subject. Language, the medium of com- 
municati®n from society to the citizen, is not a per- 
fect instrument, and legislators are often far from be- 
ing scholars capable of using it as an arm of precision. 
Nor is the gift of prophesy vouchsafed to the law- 
maker. Novel and surprising situations may con- 
front the citizen and the judge which the “ sovereign 
power in the State’ has failed to anticipate. 

These and other difficulties are however not impos- 
sibilities. To suggest them is only to say: “ Thisis a 
world, not a paradise.’’ And even if they relieve so- 
ciety from the duty of providing codes of universal 
application, of scope sufficient to meet every change 
and phase of a complex civilization, of purpose so clear 
as ensure against mistake, if this ideal be confessed 
impossible, nevertheless it is still of the highest im- 
portance, it is society’s most urgent duty to reduce 
the chance of uncertainty toa minimum. This is not 
done, rather is shunned by leaving the law undefined, 
hiding its rules and calling them the ‘‘ unwritten law.” 

It is a mockery of justice to say to the unoffending 
citizen: ‘‘The law applicable to your case had not 
been expounded, but it existed. It was unfortunate for 
you that your action preceded its exposition by the 
courts; more unfortunate still for you if it were your 
action which provoked such exposition, and if at your 
expense the true rule were first judicially pumped 
from the well where the truth of the unwritten law is 
supposed to dwell and so ‘ prescribed ’ to others.’’ 

In More’s Utopia, that legacy of wise and lofty 
thoughts left by the great martyr chancellor, the citi- 
zens of the ideal] Commonwealth are described as hav- 
ing ** but few laws, and such is their Constitution that 
they need not many. They very much condemn other 
nations whose laws, together with the commentaries 
on them, swell up to so many volumes; for they think 
it an unreasonable thing to oblige men to obey a body 
of laws that are both of such a bulk, and so dark as 
not to be read and understood by every one of the 
subjects. * * * Every one of them is skilled in the 
law, for as it is a very short study, so the plainest 
meaning of which words are capable is always the 
sense of their laws. And they argue thus: All laws 
are promulgated for this end, that every man may 
know his duty; and therefore the plainest and most 
obvious sense of the words is that which ought to be 
put upon them; since a more refined exposition can- 
not be easily comprehended, and would only serve to 
make the laws become useless to the greater part of 
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mankind, and especially to those who need most the 
direction of them; for it is all one, not to make a law 
at all, or to couch it in such terms that without a 
quick apprehension and much study a man cannot 
find out the meaning of it.’’ 

Surely it is now as easy to combine the wisdom of 
the wisest, the learning of the most studious, the ex- 
perience of the busiest, and to confide to a body of 
lawyers thus constituted the task of composing, pro- 
posing, endeavoring to prescribe in set and certain 
terms all the laws, the need of which this generation 
can now anticipate, as to leave them to dribble out 
drop by drop from the courts of thirty-eight States, 
the Territories and the Federal judiciary through a 
long course of years. When we consider how much 
one man has done to this end—that two States have 
accepted his work and profess satisfaction in its re- 
sults—why should we abandon the work as if hope- 
less. 

But codification isnot our whole present necessity. 
If successful, the code will reduce to written and defi- 
nite shape, incapable of misunderstanding, except so 
far as theambiguity of language may involve, the body 
of laws relating to the private rights and duties of the 
citizen. It takes no note of public rights and duties. 
These are supposed to be codified already. But 
‘‘eternal vigilance is the price of liberty,’’ and no ad- 
vocate of the code, however sanguine, has ever claimed 
that it could be made perfect or free from that neces- 
sity which attaches to all things mundane, viz., the 
need of repairs. 

Our fathers sought to protect our liberties and de- 
fine our civil rights by the adoption of written Consti- 
tutions. But of what value is the protection afforded 
by these high and solemn ordinances of fundamental 
right, if by the exaggeration of the general grant of 
legislative power, its amplification under the new 
theory of “inherent sovereignty,’’ and the expansive 
power of police regulation applied in Munn v. Illinois, 
Mugler v. Kansas, and Powell v. Pennsylvania, to the 
State, and the Legal Tender cases to the Federal Gov- 
ernment, coupled with the reduction to a minimum of 
each limitation or article of inhibitive protection, our 
State Legislatures and the Federal Congress become 
endowed with the omnipotence of the English Parlia- 
ment? How this will work two modern instances 
prove. Not ten years have passed since a British gov- 
ernment called Liberal imprisoned, as so called, 
“ gsuspects,’’ seven hundred of the best men in Ireland, 
among them the Parliamentary leaders of the people, 
without accusation, without trial, without habeas 
corpus, without other means of deliverance for the in- 
nocent except supplication to the executive, without 
duration of durance other than the limit of the exist- 
ence of the law. And at this very moment John Dil- 
lon, than whom, by the admission of his political an- 
tagonists themselves, no more pure and lofty spirit 
has enriched the annals of his native land since the 
death of Robert Emmet, languishes in the hospital of 
Dundalk jail, condemned to prison for a term not to 
expire until December next, for words which, when 
spoken, violated no law, and became illegal only by 
subsequent executive and legislative action. And this 
is the land whose abhorrent and barbarous customs 
furnish the basis of our unwritten law. From such 
outrages the written Constitutions of every State and 
of the United States ought to secure us effectually, 
and will unless filtered away by exposition, the pecul- 
iar danger to which all written law is exposed. 

That the work of committing the body of the law to 
written form may be trusted to the present genera- 
tion seems to me plain. I claim for the bar «f this day 
equality with that ofany prior time. It is true that 
the age of forensic elequence has measurably passed, 





both in the United States and England. This is a gen- 
eration devoted to business of persuasion by plain 
statement, unassisted by rhetorical decoration. Leay- 
ing the United States out of consideration as involy- 
ing comparisons of the powers of friends living and 
dead, who can set side by side the eloquence of Er- 
skine in his greatest achievements, with the argument 
of Sir Alexander James Cockburn in the Palmer case, 
or the opening of Sir Henry James in the Lefroy case, 
without feeling that the advantage is vastly in favor 
of the latter? And the work of making statutes, of 
prescribing regulations, of fixing rules for conduct, 
does not call for forensic eloquence, but for precisely 
the talents which the bar of to-day possess—clear con- 
ceptions and logical order, therefore persuasive con- 
clusions. 

If we admit that the great work of codification has 
not yet been properly done, let us, instead of finding 
fault with Mr. Field and his colleagues, seek to im- 
prove upon their labors and to present better formu- 
le. Certainly when in the future decisions shall be 
made affecting private rights, they will be in some 
form or other, and the duty of this generation is to 
anticipate such form and present it in advance. This 
is all. If we must confess that the bar of to-day is 
not equal to that of Justinian’s age, not equal to Tri- 
bonian and his associates, that Mr. Field’s work is 
premature or inadequate, and that to another genera- 
tion must be committed the task of securing us 
against the dangers of ‘inherent sovereignty” in 
public law, and the unwritten in private law, let us 
devote ourselves to the work of improving the educa- 
tion of our legal successors. Upon this we can all 
agree. 

There is no excuse for admitting to the practice of 
the law any man not adequately prepared for the 
work. Let law schools abound and private preceptors 
be treated as adjuncts. Require competent knowl- 
edge not only of our own tongue, but also of the lan- 
guage which forms its basis; require a competent 
knowledge of the laws and systems of the great em- 
pire in which that language was in daily use; require 
a competent knowledge of the history of that empire, 
the development of its civilization, as well as of the 
nations speaking the English tongue, whose children 
weare. Widen the horizon of legal vision. Give to 
the lawyer before he becomes so pushed with the 
affairs of clients as to be debarred by the exigencies 
of life from study of all except the cases which hap- 
pen to come to him; give to the legal student the 
amplest and fullest opportunities to survey, not 
merely the historical data which precede our age and 
are the basis of our system, but others which consti- 
tute the foundations of other civilizations worthy of 
being considered with our own. Wage implacable war 
against ignorance; forgive no man who attempts to 
come to the bar without an adequate equipment, de- 
rived not merely from study of the statutes and the 
laws of his own country, but from a general survey at 
least of those of otherlands. Lift up the standard; 
increase the term of study, and be steadfast in exact- 
ing from the student the bestowal of time and Jabor in 
study. Four things are required of all generations 
of American lawyers: integrity, industry, learning, 
faculty. The first and second of these are at the com- 
mand of all; industry will bring learning, but God 
only can give power, faculty, genius. This seems to 
be allotted to every people and generation according 
at least to their deserts. We may therefore await the 
future in serene confidence that if by honest labor we 
do our part, He who giveth the increase will not with- 
hold from us and our successors that vital spark which 
shall animate our and their corporate work and make 
it productive of blessings to generations. 
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CONSTITUTIONAL LAW — GAME LAWS — 
SELLING GAME KILLED IN ANOTHER 
STATE. 

MICHIGAN SUPREME COURT, JULY ll, 1888. 


PEoP.Le v. O’ NEIL. 


An act providing that ‘ ‘colin orquail” can only bekilled dur- 
ing the months of November and December of each year, 
and that ‘‘ no person shall sell or expose for sale, or have 
in possession for the purpose of selling or exposing for 
sale, any of the kinds or species of birds protected by this 
act, after the expiration of eight days next succeeding the 
times limited and prescribed for the killing thereof,” 
when construed with an act providing that in all 
prosecutions for violations of laws for the protection of 
game, proof or its possession, at any time when the kill- 
ing, taking or having in possession any such game is by 
law prohibited, shall be prima facie evidence of a viola- 
tion of the law, does not pruhibit the having in possession 
and exposing for sale at any time quail killed in another 
State and afterward brought into this State for sale. 


() ERTIORARI to Police Court of Detroit. 


Henry M. Cheever, for appellant. 


Geo. F. Robinson, prosecuting attorney, and Moses 
Taggart, attorney-general, for People. 


CHAMPLIN, J. Section 2 of act No. 25) of the Public 
Acts of 1881 enacts: *‘ No person shall kill or destroy, 
or attempt to kill or destroy, any colin or quail, some- 
times called * Virginia partridge,’ save only during the 
months of November and December of each year; nor 
kill, nor attempt to kill, any pinnated grouse or prai- 
rie chicken before September 1, 1882, and thereafter 
only in the months of September and October in each 
year.” Section 5 of the act provides: “No person 
shall sell or expose for sale, or have in possession 
for the purpose of selling or exposing for sale, any of 
the kinds or species of birds protected by this act, 
after the expiration of eight days next succeeding the 
times limited and prescribed for the killing of any 
such birds.”” The act declares a violation of its pro- 
visions a misdemeanor, and imposes a penalty of $50 
for each offense on conviction; and if the penalty is 
not paid, the offending person shall be committed to 
the common jail of the county until the penalty is 
paid, but such imprisonment shall not exceed thirty 
days. Thomas O’ Neil was complained of on the 7th 
day of May, 1888, in the Police Court of the city of 
Detroit, which charged him with “ having in his pos- 
session, for the purpose of selling, a large number of 
quail, being game birds to the complainant unknown, 
on the 9ta day of April, 1888.” He was arraigned and 
pleaded not guilty, and was tried before Edmund 
Haug, a police justice. The testimony showed that 
on the 9th day of April, 1888, the defendant had in bis 
possession two dozen quail. The defendant testified that 
he had in his possession on said 9th day of April two 
dozen quail, but that he purchased them in the State 
of Missouri in the month of December, 1887; that he 
had received them in the regular course of his busi- 
ness during said month of December, and had pre- 
served them on ice from the day he received them un- 
til said 9th day of April, and that he had them then 
and there for sale. The justice found the defendant 
guilty aud imposed the penalty of $50 and $3 costs, and 
sentenced the defendant to stand committed to the 
house of correction in the city of Detroit until such 
fine was paid, provided such imprisonment should not 
exceed thirty days. The defendant sued outa writ of 
certiorarifrom this court, and alleges the following 
errors in the record: ‘‘(1) The court erred in finding 





the defendant guilty on the evidence. (2) The court 
erred in finding the defendant guilty under the law. 
(3) The complaint does not set forth any offense 
known to the law. (4) The statute under which the 
complaint was brought does not prohibit the having 
in possession and exposing for sale any quail killed in 
another State and brought into the State of Michigan 
after they are killed. (5) The law in question pro- 
hibits the having in possession, with intention to sell, 
quail which are ‘ protected’ by the act only, and the 
quail protected by the act are quail which are alive 
and at large within the State of Michigan. (6) The 
provisions of the law prohibiting the having in pos- 
session quail with intent to sell the same is unconsti- 
tutiona] and void, in that the object of the act in this 
regard is not expressed in its title.’’ 

If the statute applies to quail killed in another State 
and brought into this State after they are killed, then 
both the complaint and evidence were sufficient to sus- 
tain a conviction. The objection that the object of 
the law, as to the possession of game being unlawful, 
is not expressed in its title, and therefore unconstitu- 
tional, is without force and is overruled. The main 
objection, and the one most strongly urged upon the 
argument, is that based upon the fourth assignment of 
error, viz.: ‘‘The statute does not prohibit the having 
in possession and exposing for sale any quail killed in 
another State and brought into the State of Michigan 
after they are killed.’”’ This precise question is not a 
new one to the courts. In February, 1876, the case of 
State v. Randolph, 3 Cent. L. J. 187, was decided in the 
St. Louis Court of Appeals under a similar statute, in 
which the same objection was taken, and the court 
said: ‘‘The game laws would be nugatory, if during 
the prohibited season, game could be imported from 
neighboring States. It would be impossible to show, 
in most instances, where the game was caught.” The 
conviction was had under fa statute which provided 
that ‘‘it shall be unlawful for any person to purchase, 
have in possession, or expose for sale any of the birds 
or game mentioned in the preceding section of this act 
during the season when the catching or injuring the 
same is prohibited.’’ It was shown that the birds 
(prairie chickens) were imported from the State of 
Kansas, and sold to the defendant, and it was claimed 
that the statute was a violation of the Constitution of 
the United States; Congress alone having power to 
regulate commerce among the several States. The 
court held that the act did not violate this provision 
of the Constitution, and that the State of Missouri had 
the right to preserve its game and to prohibit the ex- 
hibiting for sale within the State of provisions out of 
season. The decision did not enter into an extended 
argument of the principles upon which it was based. 
In February, 1875, the same question came before the 
Court of Appeals of the State of New York in Phelps 
v. Racey, 60 N. Y. 10; 8S. C., 19 Am. Rep. 140, under a 
statute which declared that ‘‘no person shall kill or 
expose for sale, or have in his or her possession after 
the same has been killed, any quail, between the Ist 
day of January and the 20th day of October, under a 
penalty of twenty-five dollars.’’ The defendant was 
convicted under this section. He had invented an ap- 
paratus to preserve game; and the game which he had 
in possession, and specified in the complaint, was put 
up by him in his apparatus in the month of December 
when the killing was lawful in New York State, or 
was received from the States of Minnesota and IIli- 
nois, where the killing was at the time legal. Church, 
C. J., in delivering the opinion of the court, said: 
“The language of these sections is plain and unam- 
biguous. Hence there is no room for construction. 
It is a familiar rule that, when the language is clear, 
courts have no discretion but to adopt the meaning 
which it imports. The mandate is that ‘any person 
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having in his or her possession,’ between Certain dates, 
certain specified game killed, shall be liable to a pen- 
alty. The time when or the pluce where the game 
was killed, or when brought withia the State, or 
wherefrom, is not made material by the statute; and 
we have no power to make itso. * * * Thatit was 
either killed within the lawful period, or brought from 
another State where the killing was lawful, consti- 
tutes no defense. _The penalty is denounced against 
the selling or possession after the time, irrespective of 
the time or place of killing.’’ The court further held 
that the Legislature had power to enact the law, and 
that it was not in conflict with the Constitution of the 
United States. Two years later the same question 
came before the High Court of Justice in England, 
presided over by Lord Coleridge, in the case of White- 
head v. Smithers, 2 C. P. Div. 553; 21 Moak Eng. 458. 
It was provided by section 2 of an act (39 and 40 Vict., 
chap. 29) that any person who shall have in his con- 
trol or possession any wild fowl recently killed, 
wounded or taken, between the 15th of February and 
the 10th of July in any year, shall, on conviction, for- 
feit and pay for every such wild fowl so killed, 
wounded or taken, or so in his possession, not exceed- 
ing one pound, with costs of the conviction. The de- 
fendant had purchased the birds, which had been 
killed in Holland, and consigned to and received by 
Mr. Howard, a poulterer, and it was claimed for de- 
fendant that the statute did not apply to birds killed 
in Holland and imported into the United Kiagdom. 
Lord Coleridge said: “I am of opinion that the argu- 
ment is not well founded. It is said that it would be 
a strong thing for the Legislature of the United King- 
dom to interfere with the rights of foreigners to kill 
foreign birds. But it may well be that the true and 
only mode of protecting British wild fowl from indis- 
criminate slaughter, as well as of protecting other 
British interests, is by interfering indirectly with the 
proceedings of foreign persons. The object is to pre- 
vent British wild fowl from being improperly killed 
and sold under pretense of their being imported from 
abroad.’ In February, 1881, the Supreme Court of 
Illinois, inthe case of Magner v. People, 97 Ill. 320, 
under a statute similar to ours, held that the defend- 
ant, who_was a retail dealer in game in the city of 
Chicago, and who had bought a box of quail on De- 
cember 29th from a dealer in Leavenworth, in the 
State of Kansas, who shipped them to defendant, and 
were by him received on the 23d of December, but 
who sold them in Chicago on the 15th of January, was 
liable to the penalty provided by the statute, notwith- 
standing it was lawful to purchase and receive the 
quail in Chicago at the time these arrived. The season 
closed on the 1st of January, and the act made it un- 
lawful, after five days from that date, for any person 
to sell or expose for sale, or have in his or their pos- 
session for the purpose of selling, or exposing for sale, 
any of the wild fowls or birds mentioned in section 1 
of the act, which included quail. In February, 1885, a 
decision was rendered in the case of Game Association 
v. Durham, 51 N. Y. Super. 306, in which the court 
followed Phelps v. Racey, supra; and the defendant 
was mulcted in penalties in the sum of $5,000 under 
circumstances which rendered such construction of 
the law peculiarly odious. Dunham was a commission 
merchant doing business in the city of New York. 
Warner, a resident of Chicago, Ill., consigned a few 
boxes and barrels of quail from Chicage, Ill., to Dun- 
ham, to sell on commission. The season in New York 
did not close until February Ist. The birds were re- 
ceived in New York January 2d. The consignor di- 
rected Dunham not to sell short of two dollars a 
dozen, and to put the birds in a refrigerator. Dun- 
ham accordingly delivered the birds to a refrigerator 
company, where they were stored so as to preserve 





them. No sales were made during January, but in 
February a portion of the birds were withdrawn from 
the refrigerator company, and some of them sold in 
the city. The remainder Warner withdrew from the 
company, and the opinion dves not disclose what be- 
came of them. The court however held that all of 
the quail were in possession of defendant, in violation 
of law, after the time limited for the open season, and 
affirmed the conviction of the trial court. In State vy. 
Judy, 7 Mo. App. 524, that court held that the statute 
prohibiting the killing or having in possession certain 
game is not unconstitutional, either as depriving one 
of his property without due process of law or as in re- 
straint of commerce. 

A construction of a statute which leads to such 
harsh consequences, and punishes with severe penal- 
ties ucts which are confessedly innocent in them- 
selves, must not only be unambiguous but mandatory; 
and the act done must be not only within the letter, 
but within the spirit of the law to gain my assent to 
its enforcement. Our statute requires no such strict 
or harsh construction. The articles interdicted are 
articles of food, and the interdiction is not because 
such food is unwholesome, and therefore detrimental 
to the public health, but the whole end and object of 
the legislation is to protect and preserve game in the 
State of. Michigan. The first legislation upon the sub- 
ject was in 1863 (act No. 236). The Constitution re- 
quires the object of every act of the Legislature to be 
expressed in its title. The title to this act was, “An 
act to provide for the protection of game in the State 
of Michigan.”’ In 1865 section 2 of this act was 
amended. In 1869 a new act was passed, entitled ‘‘An 
act to revise and consolidate the several acts relating 
to the protection of game, and for the better preserva- 
tion of elk, deer, birds and wild fowl.” This was after- 
ward amended in 1873, 1875, 1877, 1881 and 1887; but 
the revision and all the amendments had but one ob- 
ject, and that was the same stated in the original act, 
to protect and preserve the game of this State. The 
various provisions of the act are all directed to that 
purpose. And how it can be held that this law is vio- 
lated, either in letter or spirit, by importing game from 
other States to supply food to citizens of this State, 
is a point that [am unable to understand. The only 
ground upon which such construction is attempted to 
be defended, is that it prevents evasion of the statute; 
that game might be killed in this State in violation of 
law, and shipped to another State, and there reshipped 
into this State, and the prosecution might be unable 
to prove that it was Michigan game killed in violation 
oflaw. That may disclose a defect of proof; but I 
submit it does not apply to cases where the fact is con- 
ceded or proved to the satisfaction of the jury that the 
game was not killed in violation of law. This diffi- 
culty of proof has been remedied by the Legislature. 
Act No. 68 of the Public Acts of 1887 enacts ‘that in 
all prosecutions for the violation of any of the laws for 
the protection and preservation of game and fish, 
proof of the possession of any such game or fish, or of 
the skin, carcass, or any portion of the skin or carcass, 
of such game or fish, at any time when the killing, 
taking or having in possession any of such game 
or fish is by law prohibited, shall be prima facie evi- 
dence of the violation of the law by the person or per- 
sons in whose possession the same shal] have been 
found.” That quail and other wild fowl or birds fit 
for food come within the meaning of the word ‘‘game’”’ 
there can be no doubt. They are so recognized by the 
game laws of England, and of New York, Massachu- 
setts and other States, which have passed acts for the 
preservation of game, and are mentioned in the act of 
1863 under a title “to provide for the protection of 
game in the State of Michigan.’’ Act No. 68 is a legis- 
lative construction of the game law under which this 
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prosecution is had, and is in consonance with the view 
that it is not a violation of the law to have in posses- 
sion and selling game imported into this State from 
other States, or killed in this State when it was lawful 
todoso. It was right and proper for the Legislature 
to cast the burden of proof upon those having such 
game in their possession when the killing is by law 
prohibited and fully protects the State from its eva- 
sion. The game law of Massachusetts contains a simi- 
lar provision; and in Com. v. Hall, 128 Mass. 410, it 
was held that ‘* saying that possession shall be prima 
facie evidence necessarily implies that it shall not be 
conclusive. lf the mere possession of birds during the 
time within which the taking or killing them is pro- 
hibited of itself constituted an offense under the pre- 
vious sections of the statute, to say that such pos- 
session should be prima facie evidence would be super- 
fluous, if not absurd.”’ That court, Gray, C. J., de- 
livering the opinion, further said: ‘‘ The object of the 
statute is to protect these birds during the breeding 
season, and for such a reasonable portion of the year 
as may prevent them from being exterminated, or 
their numbers diminished, in this Commonwealth. 
The mode in which the statute seeks to attain this ob- 
ject is by punishing the taking or killing such birds in 
this Commonwealth during the times specified, or the 
buying, selling, offering for sale or having in posses- 
sion, in this Commonwealth, during those times, of 
birds so taken or killed, and by enacting that the pos- 
session in this Commonwealth, at such times, of any 
birds of the kinds specified, shall be prima facie evi- 
dence to convict, leaving it for the defendant to prove, 
ifhe can, that the birds found in his possession were 
not taken or killed in this Commonwealth at a pro- 
hibited time. So construed, the statute is reasonably 
adapted to carry out its object, and is free from all 
constitutional difficulty.’”’ In Allen v. Young, 76 Me. 
80, it was held that where a statute made it an offense 
to kill deer at a certain time, or to transport it from 
place to place during that time, it was not an offense 
to transport from place to place, during the prohibited 
season, deer killed before. Defendant had killed a 
deer before the season closed, and had the carcass and 
skin in his possession after it had closed. He then 
took them to a railroad station to be shipped to mar- 
ket, when they were seized by the game-warden. A 
secticn of the statute with reference to the possession 
of the carcass of a deer made the person in possession 
liable to a penalty, but contained the proviso that he 
should not be precluded from producing proof in his 
defense; but this proviso was not contained in the 
section relative to the carrying or transportation of 
the carcass or skin from place to place in the State, 
and the court held that it would apply the same mean- 
ing to the latter section, and the defendant might 
show that the deer was not killed in violation of law. 
Wethink the conviction should be reversed and the 
prisoner discharged. 
Sherwood, C. J., and Long, J., concur. 


CAMPBELL, J. Concurring asI do, in the meaning 
of our statute as explained by my Brother Champlin, 
I do so for the further additional reason that I do not 
think it would be competent for our Legislature to 
punish the possession of game which was lawfully cap- 
tured or killed. Having become lawful private prop- 
erty, it cannot be destroyed or confiscated, unless it 
becomes unfit for use, any more than other property 
can be destroyed. I do not think the cases to the con- 
trary are reasonable or sound. While in England the 
power of Parliament cannot perhaps be questioned by 
courts, there is no such rule here, and I cannot see on 
what principle such decisions are maintainable. It is 
not competent foran American statute to raise con- 
Clusive presumptions of guilt in any case. This is well 





settled. When the possession is traced back of the 
time when it became unlawful to take game, the pre- 
sumption has no further force as evidence, and what 
was then lawful cannot be made a crime by lapse of 
time only. 

(To same effect, Com. v. Hall, 128 Mass. 410; 8S. C., 35 
Am. Rep. 387.—Ep.] 


SHIP AND SHIPPING—UNITED STATES 
STATUTE LIMITING LIABILITY OF OWN- 
ERS—STEAMBOAT FIRING BUILDING. 


UNITED STATES CIRCUIT COURT, EASTERN DISTRICT 
OF WISCONSIN. 


GoopRICcH TRANSPORTATION COMPANY V. GAGNON. 


The act of Congress limiting the liability of ship-owners (Rev. 
Stat., §§ 4282-4289) extends only to maritime losses, and 
does not cover the case of a fire communicated to a build- 
ing on land from a passing steamboat. 


|* EQUITY. 


HARLAN, J. Onand prior to the 20th day of Septem- 
ber, 1880, the plaintiff—a corporation organized under 
the laws of Wisconsin—was engaged in inter-State com- 
merce upon Lake Michigan, as well as upon navigable 
waters immediately connected therewith, employing 
in that business a number of propellers and steam- 
boats, of which it was the owner. Among such steam- 
boats was the Oconto, a vessel of upward of twenty 
tons burden, duly enrolled and licensed under the 
laws of the United States forthe coasting trade, and 
not being, it is alleged, a canal-boat, barge or lighter, 
nor used inriver or inland navigation. On the day 
above named, and while prosecuting one of its regular 
voyages from Chicago, it entered the port of Green 
Bay, acity in theState of Wisconsin, at the head of 
Green Bay, where the Fox River, a large naviga- 
ble stream, flows into it. After it had passed a cer- 
tain planing-mill, located within the limits of that 
city, a fire broke out therein, which was communicated 
—from the vessel, as was contended—to a large num- 
ber of buildings near the shore, causing damage to 
their owners inthe sum of not less than $125,000, and 
destroying goods and other property contained therein 
of not less than $50,000. A part of the property so de- 
stroyed was insured against fire in the Phoenix Insur- 
ance Company. The value of the Oconto at the time 
of the fire was about $12,000, while the amount of its 
freight then pending was only about $400. Some of 
the sufferers by the fire, claiming that the damage to 
their property was the result of negligence on the part 
of those managing the Oconto, instituted suits against 
the Goodrich Transportation Company in the courts 
of Wisconsin; and suits of like character being threat- 
ened by others, that company sought, by libel filed in 
the District Court of the United States for the East- 
ern District of Wisconsin, sitting in admiralty, not 
only to contest its liability for the damage done, but 
to have its liability, if any existed, limited as provided 
in those sections of the Revised Statutes of the United 
States which contain substantially the provisions of 
the act of Congress approved March 3, 1851, entitled 
“An act to limit the liability of ship-owners, and for 
other purposes.’’ 9 Stat. 685; Rev. Stat., §§ 4282-4289 
inclusive. 

The District Court of the United States having de- 
nied a motion to dismiss the proceedings instituted 
therein by the transportation company, and having 
made an order designating appraisers to value the 
Oconto at the time of the fire, as well as its freight 
earned on the voyage, the insurance company, and the 
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plaintiffs who brought the suits for damages in the 
State court, uvited in an application to the Supreme 
Court of the United States for a writ of prohibition to 
the judge of the former court to prevent it from enter- 
taining jurisdiction of the suit brought by the traus- 
portation company for limitation of its liability. 

The Supreme Court awarded the writ, holding that 
the District Court was without jurisdiction in the 
premises. It was held, in conformity with the decis- 
ion in The Plymouth, 3 Wall. 20, that ‘* the true mean- 
ing of the rule of locality in cases of marine torts, was 
that the wrong complained of must have been com- 
mitted wholly on navigable waters, or at least the sub- 
stance and consummation of the same must have taken 
place upon those waters,to be within the admiralty 
jurisdiction;’’ that although the vessel which commu- 
nicated the fire was a maritime instrument, the juris- 
diction of the admiralty court depended upon the 
wrong having been committed on navigable waters, 
and that ‘the substantial cause of action, arising out 
of the wrong, must be complete within the locality on 
which the jurisdiction depended;”’ that the remedy 
for wrongs not committed on navigable waters was in 
the courts of common law; and since, for these reasons, 
acourt of admiralty would have no jurisdiction ofa suit 
eitherin rem or in personam, brought by a sufferer 
from the fire in question, torecover damagesfrom the 
owner of the vessel, that court could not acquire jur- 
isdiction to determine the question of the owner's lia- 
bility, or to ascertain and award damages by a pro- 
ceeding such as the transportation company instituted. 
But the court said: ‘ Our decision against the juris- 
diction of the District Court is made, without decid- 
ing whether or not the statutory limitation of liabil- 
ity extends to the damages sustained by the fire in 
question, so as to be enforceable in an appropriate 
court of competent jurisdiction. The decision of that 
question is unnecessary for the disposition of this 
case.” Ex purte Phoenix Ins.Co., 118 U. 8. 610, 618, 625. 

The question thus reserved is supposed to be raised 
by the present suit in eguity, brought originally in 
the Circuit Court of Milwaukee county, Wisconsin. 
The plaintiff isthe Goodrich Transportation Company. 
The defendants, except. the insurance company, are 
sufferers by the above-mentioned fire, and have suits 
pending in the courts of Wisconsin in which they seek 
to recover damages for the destruction of their build- 
ings and goods by such fire. The bill also proceeds 

“generally agaiust ‘tall persons interested who may 
comé in under the decree herein and take the benefit 
thereof.” It sets out in substance the above facts, and 
prays that the liability of the plaintiff for the damages 
in said several suits claimed may be adjudged to be 
limited to the value of the vessel at the time of the 
fire, increased by the value of its then pending freight ; 
that the demands of the several claimants be investi- 
gated, and their respective amounts ordered to be paid 
out of the value of the vessel and freight, which 
amount the plaintiff offered to bring into court or give 
bond therefor; that if such value be inadequate for 
their payment in full, the claimants be satisfied pro 
rata out of such fund; that upon such payment the 
plaintiff be adjudged to be discharged from all further 
liability to the defendants, and to each of them, on ac- 
count of said fire; that the defendants be enjoined 
from the further prosecution of their suits at law in 
the courts of Wisconsin; and that the plaintiff have 
such other relief as may be proper. 

The State court, upon bond being given to pay the 
value of the vessel and pending freight into court for 
distribution, awarded the injunction asked. The de- 
fendants having answered, the suit was removed into 
this court upon the general ground that it is one aris- 
ing under the laws of the United States. 

The case is now before the court upon a motion to 





dissolve that injunction. This motion suggests sey- 
eral questions of importance, which have been dis- 
cussed by the counsel of the respective parties with 
marked ability. But the fundamental inquiry is 
whether the statutory limitation of liability extends 
at all to the fire in question—a liability which, accord- 
ing to the principles announced in Ex parte Phanix 
Insurance Company, cannot be ascertained and lim- 
ited by any proceedings had in the admiralty courts. 

The contention of the plaintiff is that the statute 
embraces all liability for damage done by a vessel 
without the knowledge or privity of the owner, 
whether the injury is consummated on land or water, 
and without regard to the nature of the property in- 
jured, or the uses to which it was devoted when de- 
stroyed, or its connection with the general business 
in which the vessel isengaged. Itis argued that the 
object of the rule of limited liability is to promote and 
encourage shipping, and that the authority of Con- 
gress to prescribe such arule in place of the absolute 
one of respondeat superior, to be enforced in all courts, 
State and Federal, is found in its power, under the 
Constitution, to regulate commerce with foreign na- 
tions and between the several States—a power which, 
it is insisted, includes not only authority to regulate 
navigation and traffic generally, and the ships and 
vessels employed as instruments of commerce, but the 
liability of their owners arising from the use of such 
instruments in commerce. 

In behalf of the defendants it is contended that 
regulations as to liability for the destruction of prop- 
erty notin its nature maritime, nor in its use con- 
nected with commerce, are an essential part of the po- 
lice power of the State, the proper exercise of which 
is vital to the protection of the lives and property of 
its people; and that even if it be competent for Con- 
gress, under its general power to regulate commerce, 
to supersede or annul State laws upon the same gen- 
eral subject, so far as the latter apply to injuries done 
by vesseis while navigating public waters, there is 
nothing in the statutes invoked by the plaintiff clearly 
indicating that Congress intended to go that far, or to 
prescribe any rule of liability except for the special 
cases which under the statute are cognizable in a court 
of admiralty. 

It was conceded in argument that if the property of 
the defendants had been destroyed by a fire caused by 
the negligence of individual or corporate persons, not 
engaged in navigating the waters in question, the lat- 
ter would have been liable under the settled law of 
Wisconsin, to respond in damages for the value of the 
property destroyed. So that if the present proceeding 
to ascertain and limit the liability of the plaintiffto the 
actual value of the vessel Oconto and her pending 
freight is sustained, it can only be upon the broad 
grounds suggested by the learned counsel of the 
plaintiff. 

Section 4282 exempts the owner of any vessel from 
liability for damage done by fire—not caused by his 
design or neglect—‘‘ to any merchandise whatsoever 
which shall be shipped, taken in, or put on board any 
such vessel.’’ Section 4283 makes the value of the 
owner's interest in any vessel, and of its pending 
freight, the limit of his liability ‘for any embezzle- 
ment, loss or destruction by any person of any prop- 
erty, goods or merchandize shipped or put on board of 
such vessel, or for any loss, damage or injury by col- 
lision, or for any act, matter or thing, loss, damage or 
forfeiture done, occasioned or incurred, without the 
privity or knowledge of such owner or owners.”’ As 
to section 4289, declaring that the foregoing and other 
provisions in the title of **Commerce and Naviga: 
tion” shall not apply to the owners of canal-boats, 
barges or lighters, nor to vessels of any description 
used ‘‘in rivers or inland navigation,” it has no bear- 








Pg erg «wa m= mam ee 


° 
> 4 


THE ALBANY LAW JOURNAL. 


177 

















ingupon the present case; for the Oconto was not a 
canal-boat, barge or lighter, nor was the navigation in 
which it was engaged “inland” within the meaning 
of the statute. Moore v. T'ransportation Co., 24 How. 
1; War Eagle, 6 Biss. 364. See also The Mamie, 5 Fed. 
Rep. 813; The Tug Sears, 8 id. 365; The Garden City, 
26 id. 766. 

Recurring to the sections of the Revised Statutes 
which must control our decision, it is clear that the 
plaintiff's case requires the court to hold that Congress 
intended the words ‘‘ for any act, matter or thing, loss, 
damage or forfeiture done, occasioned or incurred” 
to include all damage to, or destruction of, property 
of every kind, on land, although unconnected with 
navigation or commerce, provided only that such 
damage or destruction was caused by the neglect of 
those in control of the vessel whilst it is actually em- 
ployed in navigating the public waters of the United 
States. It does not seem to the court that the statu- 
tory provisions in question ought to be so construed. 
The general words above quoted should be interpreted 
in the light of the subject-matter of the statute, and 
must be restricted by the special words previously 
used in the same and preceding sections. The enu- 
meration of acts, things, losses, damages done or oc- 
casioned is of those of admiralty jurisdiction, accord- 
iug to the maritime law of the United States. The 
specific provisions made for the distribution of the 
proceeds of the value of the offending vessel and its 
freight among the owners of property embezzled, lost 
or destroyed on the voyage of the oftending vessel, 
has reference to such persons or owners only as can 
maintain an action, civil and maritime, in the admi- 
ralty courts, on account of such embezzlement, loss or 
destruction of property. In other words, the losses, 
in respect to which Congress designed, in the interest 
of commerce, to extend the privilege of limited liabil- 
ity, are maritime losses. The acts, matters, things, 
losses, damages and forfeitures referred to in section 
4283 are those which belong to the classes specifically 
described in the context; that is, they must be acts, 
matters, things, losses, damages or forfeitures done, 
occasioned or incurred in such manuer that it may be 
said that the substance and consummation of the par- 
ticular wrong or wrongs complained of took place, and 
became complete, on the waters navigated by the of- 
fending vessel. That cannot be said in reference to 
the losses here in dispute. Wedo not believe that it 
was within the mind of Congress to establish a rule of 
limited liability to be applied by all courts, Federal 
and State, for injuries done, without the privity or 
knowledge of its owner, by those in charge of a vessel, 
to property on land, and in respect to which injuries 
the courts of admiralty could not take cognizance. 

Although this precise point has not been determined 
by the Supreme Court of the United States, the con- 
clusion reached is in harmony with what that court 
has said with reference to the general scope and pur- 
pose of the statutes under examination. 

In Norwich Co. vy. Wright, 13 Wall. 104, 123, the 
court, after observing that no tribunal was better 
adapted thana court of admiralty to administer the 
relief given by the statute, and that it was every-day 
practice for such courts to distribute the proceeds of 
avessel or other fund, according to the respective 
liens and rights of the parties, said: ‘‘ Congress might 
have invested the Circuit Courts of the United States 
with the jurisdiction of such cases by bill in equity, 
but it did not. It is also evident that the State courts 
have not the requisite jurisdiction. Unless therefore 
the District Courts themselves can administer the law, 
we are reduced to the dilemma of inferring that the 
Legislature has passed a law which is incapable of exe- 
cution.” 

So in Providence & N. Y.S.S. Co. vy. Hill Manuf’g 





Co., 109 U. S. 578, 593, the court, after referring to the 
acts of 1792 (1 Stat. 276), 1828 (4 Stat. 278) and 1842 
(5 Stat. 518), as giving power to make the supplemen- 
tary rules of Practice in Admiralty promulgated May 
6, 1872 (13 Wall. xii, xiii), said that the subject of those 
rules ‘‘ is one pre-eminently of admiralty jurisdiction. 
The rule of limited liability prescribed by the act of 
1851 is nothing more than the old maritime rule ad- 
ministered in courts of admiralty in all countries ex- 
cept England from time immemorial; and if this were 
not so, the subject-matter itself is one that belongs to 
the department of maritime law.’’ 

Upon the whole case, the court is of opinion that 
the act of Congress, prescribing the rule of limited lia- 
bility for the benefit of the owners of ships and ves- 
sels, has reference only to maritime losses, in respect 
to which relief can be givenin a court of admiralty. 
In this view it is immaterial to inquire whether an act, 
having the scope and effect attributed by the plaintiff 
to that of 1851 would be constitutional. 

The present motion to dissolve the injunction hav. 
ing been held before Judge Dyer and myself, this opin- 
ing has been submitted to him since his retirement 
from the bench for examination. He authorizes me 
to say that it meets his approval. 

The injunction is dissolved. 


———__>__—— 


NEW YORK COURT OF APPEALS ABSTRACT. 

ATTACHMENT—PAYMENT OF MONEY TO SHERIFF— 
DEFAULT OF SHERIFF.—Where in an action for breach 
of contract a debt owing to defendant is attached and 
paid by the debtors to the sheriff, on the default and 
absconding of the sheriff before judgment, the loss 
falls on plaintiffs, who caused the attachment to issue, 
and not ondefendant, the remedy of plaintiffs being 
on the sheriff’s bond. June 19, 1888. In re Dawson. 
Opinion by Earl, J. 


CoRPORATIONS—NEW YORK BUSINESS CORPORA- 
TIONS—REMEDIES AGAINST STOCKHOLDERS—CONCUR- 
RENT SEPARATE ACTIONS AGAINST COMPANY AND BTOCK- 
HOLDER.—(1) Section 25 of the New York Business 
Corporations Act (chap. 611, L. 1875) is identical with 
section 24 of the act of 1848 for organizing manufactur- 
ing corporations, which exempts stockholders from 
liability for corporate debts in certain cases, except 
that the act of 1875 omitsa clause of the earlier act to 
the effect that stockholders shall not be liable “ until 
an execution against the company shall have been re- 
turned satisfied.’’ Held, that an action may be main- 
tained against a stockholder ina limited liability com- 
pany, organized under the act of 1875, for a corporate 
debt, pending an action against the company and be- 
fore judgment therein, although section 37 of the act 
provides that ‘‘no execution shall issue against any 
stockholder individually until execution has been is- 
sued against the company and returned unsatisfied.” 
(2) Section 34 of the New York Business Corporations 
Act, providing that the stockholders in ‘full liability 
companies’’ may be joined as defendants in any ac- 
tion against the company, does not by implication pro- 
hibit separate and concurrent actions against a “limited 
liability company’”’ and a stockholder therein. June 19, 
1888. Walton v. Coe. Opinion by Andrews, J. 

RAILROAD COMPANIES—SUBSCRIPTION TO CAP- 
ITAL STOCK—POWER TO SUBSCRIBE—PRESUMPTION— 
PAYMENT OF SUBSCRIPTION—EMINENT DOMAIN—PRIOR 
OCCUPATION FOR PUBLIC USE—PRIVATE RAILROAD 
SWITCHES—FAILURE TO AGREE WITH OWNER—RIGHTS 
OF LESSEE.—(1) Where a construction company has 
subscribed to the stock of a railroad company, and 
paid more than ten per cent of the subscription in 
money, it will not be presumed, in a proceeding by the 
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railroad company to condemn land, that it had no 
power to make such subscription, neither its charter 
nor the law of its organization being produced, and it 
not denying or disputing its liability. (2) In a pro- 
ceeding by a railroad company to condemn land for 
right of way, failure of payment of a subscription 
and consequent failure of the amount of subscription 
required, is not shown where it appears that the sub- 
scriber had ordered his bankers to transfer the amount 
of the payment from his own money on deposit to the 
credit of the company, and that the transfer had act- 
ually been made, and the company had given a receipt 
and applied the amount upon the subscription. (3) A 
railroad company filed its map and profile for a right 
of way, and served notice thereof on an owner of land 
over which it passed. Soon thereafter the owner 
leased the right of way onthe premises sought to be 
taken by the railroad company to another railroad 
company, upon which to lay a switch leading to a 
brick-yard, and the construction of the switch was im- 
mediately begun. The switch was not needed for the 
general purposes of the leasing company, nor was it 
ever completed as far as the brick-yard. Held, that 
the occupation of the premises under the lease was not 
for such a public use as would bar condemnation by 
the former railroad company. Re Railway Co., 108 N. 
Y. 375. (4) Where a railroad company, seeking to 
condemn lands for a right of way, fails to come to an 
agreement as to damages with the owner, it is not 
bound to show negotiations with a lessee of the owner, 
the latter not being able to give the title and right re- 
quired. June 19,1888. Rochester, H. & L. R. Co. v. 
Babcock. Opinion by Finch, J. 


EJECTMENT—WHEN LIES—PARTNERSHIP—RIGHTS OF 
PARTNERS — WITNESS — COMPETENCY — TRANSACTION 
WITH DECEDENT--EVIDENCE--PAROLTRUSTS.--(1) Eject- 
ment will not lie by the devisee of one tenant in com- 
mon against the other tenant to recover land in which 
each holds the legal title to designated interests, but 
which is really the property ofa partnership existing 
between such tenants, purchased for the use of the firm 
and paid for with its funds. (2) In such action the 
grantor of plaintiff's testator is competent, at the re- 
quest of defendant, to testify as to a personal transac- 
tion between witness and such testator and defend- 
ant, his former partner, to whom testator had con- 
veyed an interest in the land derived from said wit- 
ness; such case not falling within the Code of Civil 
Procedure of New York, section 829, providing that 
one interested in the event of a suit, or one through 
whom such interested party derives title, shall not be 
examined asa witness on behalf of himself, or of such 
interested person, against the executor, heir, survivor, 
* * * orany person deriving his title through a per- 
son since deceased, as to any personal transaction had 
between such deceased person and such witness, he 
neither having an interest in the suit, nor being a per- 
son through whom defendant claimed. (3) In such 
case oral evidence to alter the effect of the deed from 
the original grantor to testator, by showing the land 
to have been bought with partnership funds for part- 
nership purposes, is admissible for the purpose of hold- 
ing the grantee as a trustee for said firm. June 5, 1888. 
Rank v. Grote. Opinion by Peckham, J. 


FRAUDULENT CONVEYANCE—RIGHT TO QUESTION— 
ASSIGNMENT—WHAT CONSTITUTES—QUESTION OF LAW 
—ATTACHING CREDITORS — CONSIDERATION — CREDIT 
ON ANTECEDENT DEBT—STATUTE OF FRAUDS—APPEAL 
—OBJECTION NOT RAISED BELOW.—(1) The question 
whether atransfer of an indebtedness was made with 
intent to defeat a levy upon the same can be raised by 
a judgment creditor only. (2) A. & Co., being indebted 
to the F. Co., drew sight drafts in favor of the latter 
ona debtor of their own for the exact amount of his 





indebtedness, forwarding the same by letter to the F. 
Co., saying: ‘* We send drafts on S. [the debtor] for 
amount due from him. We charge the amount toyou 
in general account, and want you to credit the same, 
and collect it. Please have no errorin receiving and 
treating the drafts as belonging to you.’”’ The F. Co. 
replied, saying that they had forwarded the drafts for 
collection, and credited them to A. & Co.’s account. 
The drafts were entered in the F. Co.’s book of drafts 
as due from the debtor. At thetime of drawing the 
drafts A. & Co. notified their debtor that they had as. 
signed hisaccount tothe F. Co. Held, that as matter 
of law the delivery and acceptance of the drafts was a 
valid transfer of the debt which they represented, as 
against a subsequent attaching creditor of A. & Co., 
although it appeared that the parties, pursuant to an 
agreement made before the levy of the attachment, 
permitted A. & Co. to allow the debtor the amount of 
a counter-claim after the assignment, and it did not 
appear whether the F. Co. actually credited A. & Co. 
with the drafts in their books of account. (3) An 
agreement to credit upon a preceding debt is a valu- 
able consideration for an assignment of a chose in ac- 
tion. (4) The question whether an assignment of a 
debt is valid under the statute of frauds cannot be 
raised on appeal when exception is not taken below. 
June 12, 1888. Throop Grain Cleaner Co. v. Smith. 
Opinion by Ruger, C. J. 


PATENTS FOR INVENTION—LICENSE—CONSTRUCTION 
—FORFEITURE—T RADE-MARKS—WHAT CONSTITUTES— 
INJUNCTION.—(1) A license of a patent under an agree- 
meut that shouid he and his sublicensees ‘fail to use 
said process in the treatment of at least 250,000 pounds 
of tobacco peranuum, * * * then and thereupon 
said exclusive license shall cease, determine and be 
forfeited ; but said [licensee] shall in such event never- 
theless have the license, though not exclusive, to use 
said process * * * forthe period and within the 
district aforesaid,’’ is not required to subject at least 
250,000 pounds of tobacco annually to the process, or 
pay a royalty to that amount, as the penalty for a for- 
feiture is provided for by the agreement. (2) In asuit 
for an injunction to restrain the use of the trade-mark 
‘Sweet Caporal,’’ ona brand of cigarettes, the tobacco 
of which was treated by the ‘‘ Hornbostel process,” 
the evidence tended to show that the public was ig- 
norant of the existence of such process; that the pro- 
cess was of no value, there being other and more effi- 
cient means of obtaining the same end; that defend- 
ant had abandoned the use of such process, and 
notified plaintiff to that effect ; that the word ‘‘ Sweet” 
was prefixed to the word ‘“‘Caporal,’’ which had al- 
ways belonged to defendant, as a means of determin- 
ing the amount of sales of tobacco subject to plaintiff's 
process, no agreement being made that the same 
should constitute a trade-mark. The court refused to 
find that the trade-mark ‘Sweet Caporal’’ had be- 
come widely known and valuable because of the ase 
of said process in treating the tobacco and in the 
manufacture of the cigarettes. Held, that an injune- 
tion was properly refused. June 12,1888. Hornbostel 
v. Kinney. Opinion by Peckham, J. 


PLEADING—ANSWER—DENIAL UPON INFORMATION 
AND BELIEF.—Under the Code of Civil Procedure of 
New York, section 500, subdivision 1, declaring that 
the answer must contain “a general or specific denial 
of each material allegation of the complaint contro- 
verted by the defendant, or of any knowledge or in- 
formation thereof sufficient to form a belief ;’’ and in 
view of the provisions of section 524, that the denials 
in a pleading, ‘‘unless they are herein stated to be 
made upon information and belief, * * * must be 
regarded as having been made upon the knowledge of 
the person verifying the same,” etc., and section 526, 
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that the verification must state that the pleading is 
true to the knowledge of the person making it, except 
as to those matters therein stated to be alleged on in- 
formation and belief—a denial, in a verified answer, of 
a material allegationin the complaint ‘upon infor- 
mation and belief” is good. There are diverse au- 
thorities upon the question, but the great preponder- 
ance of authority supports the conclusion we have 
reached. Brotherton v. Downey, 21 Hun, 436; Wood 
v. Raydure, 39 id. 144; Musgrove v. Mayor, 51 N. Y. 
Super. Ct. 528; Macauley v. Printing Co., 14 Abb. N. 
C. 316. See also Maclay v. Sands, 94 U. S. 586; Jones 
y. City of Petaluma, 36 Cal. 230. June 19, 1888. Ben- 
nett v. Leeds Manuf’g Co. Opinion by Andrews, J. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CARRIERS—DANGEROUS PREMISES—DEPOT GROUNDS. 
—In an action for personal injuries it appeared that 
plaintiff ona darkand rainy night, after leaving de- 
fendant’s depot, but while still on its grounds, fell 
intoa hole and permanently injured his ankle; that 
the hole was close to the culvert of a diagonal path, on 
which plaintiff was walking; that there were no 
lights, fence or guard to warn or prevent passengers 
from falling into it; and that defendant had con- 
structed another and safer way of exit from the depot, 
but most of the travel went over the way taken by 
plaintiff, and defendant’s agents and employees used 
it,and never objected to its use by passengers. Held, 
that plaintiff was entitled to recover. This diagonal 
walk being a recognized way to and from the depot, it 
was the duty of the defendant to keep it reasonably 
safe. 1 Rorer Railr. 476; Smith Neg. (2d ed.) 
*126-*128; Cooley Torts, 605; Delaney v. Railway, 33 
Wis. 67; Hulbert v. Railroad, 40 N. Y. 145; Dillaye v. 
Railroad, 56 Barb. 30; Gaynor v. Railway Co., 100 
Mass. 208; Tobin v. Railway Co., 59 Me. 183; Hoffman 
v. Railroad, 75 N. Y. 605; Cartwright v. Railway Co., 
52 Mich. 606. The hole in question was near enough 
this diagonal walk, if the testimony on the part of the 
plaintiff was accepted by the jury, that a person trav- 
elling the same might by making a false step, or by 
stumbling from the path, fall into it. In such case 
the defendant would be liable for the injury if proper 
care was exercised by the plaintiff. Hardcastle v. 
Railway Co., 4 Hurl. & N. 67; Barnes v. Ward, 9C. B. 
892; Hadley v. Taylor, L. R., 1 C. P. 53; Cooley Torts, 
660; Wood Nuis., § 271; 1 Add. Torts, § 282; Pickard 
v. Smith, 10 C. B. (N. 8S.) 470; Bishop v. Trustees, 1 
El. & El. 697; Wilkinson v. Fairrie, 832 Law J. Exch. 
73; Binks v. Railroad Co., 82 Law J. Q. B. 26; Houn- 
sell v. Smyth, 29 L. J. C. P., 203; Wettor v. Dunk, 4 
Fost. & F. 298; Indermauer v. Dames, L. R., 1 C. P. 
274. The situation of this hole, its proximity to the 
travelled path, and whether the plaintiff was negli- 
gentin falling into it, were questions of fact for the 
jury, and were properly submitted to them. Mich. 
Sup. Ct., April 13, 1888. Cross v. Lake Shore & M. 8. 
Ry. Co. Opinion by Morse, J. 


CRIMINAL LAW — LARCENY — INFORMATION — DE- 
SCRIPTION OF PROPERTY STOLEN.— An information for 
larceny, where the only description of the property 
stolen is ‘‘ national bank notes, United States treasury 
notes and United States silver certificates, money, of 
the amount and value of $1,000,” without any allega- 
tion of the inability of the prosecutor to give a more 
specific description, is insufficient, and will be held 
bad onan objection seasonably made. In People v. 
Ball, 14 Cal. 101, an indictment for larceny describing 
the money as ‘$3,000 lawful money of the United 
States,” was held to be insufficient. The court re- 





marked that ‘in an indictment for larceny money 
should be described as so many pieces of the current 
gold or silver coin of the country, of a particular de- 
nomination, according to the facts.’’ In a prosecu- 
tion for larceny in Michigan the information de- 
scribed the property as ‘‘ $135 of the property, goods 
and chattels of John C. Connell,” and gave no excuse 
for the want of greater particularity. The court held 
that by the well-settled principles of common-law 
pleading the defendant was entitled in fairness to 
either a statement of the kind, denomination and 
number of the pieces, notes or bills claimed to have 
been stolen, or to an allegation of some excuse for the 
omission, and held the information to be fatally de- 
fective. Merwin v. People, 26 Mich. 298. The Su- 
preme Court of Kentucky held an indictment to be 
insufficient which charged that the defendants took 
and carried away ‘“‘ove lot of treasury notes called 
* Greenbacks,’ the issue of the treasury of the United 
States of America, and one lot of Kentucky bank 
notes, and $15 in gold coin.” In deciding the case, 
the court stated that ‘‘a minute description of all the 
treasury and bank notes might be impossible, and 
therefore is not required; but a nearer approach to it 
than this indictment makes may be presumed to have 
been easy, and ought to have been required.’’ Rhodus 
v. Com., 2 Duv. 159. An indictment which described 
the property as “sundry pieces of silver coin made 
current by law, usage and custom within the State of 
Alabama, amounting together to the sum of $530.15,” 
was held not to describe the money with sufficient 
precision, and it was said that the numbe, and de- 
nomination of the coin should have been stated. State 
v. Murphy, 6 Ala. 845. In Stewart v. Com., 4 Serg. & 
R. 194, the indictment charged the larceny of sundry 
promissory notes, amounting to the sum of $80, and 
the judgment of conviction was reversed because of 
an insufficient description. In State v. Longbottoms, 
11 Humph. 39, the indictment for larceny charged the 
defendant with having stolen ‘‘$10 in good and 
lawful money of the State of Tennessee.” It was 
held that this was an insufficient description of the 
thing stolen, and that the money should be described 
as so many pieces of current gold or silver coin, and 
the appropriate name of the coin given. Under a 
statute which declares that a person who obtains by 
false pretenses money or property which may be the 
subject of larceny shall be deemed guilty of larceny, 
an indictment framed, which describes the property 
as ‘‘ $90 in United States currency,”’ was held to be 
insufficient to sustain a conviction. Leftwich v. Com., 
20 Grat. 716. Mr. Bishop, in treating of this subject, 
referred to a case where the money stolen was de- 
scribed as ‘‘ $60 of the current gold coin of the United 
States,’’ and the description was upheld by interpret- 
ing it to mean sixty one-dollar gold pieces; but that 
eminent author remarked that ‘this is pushing the 
rule to construe ambiguities ina way sustaining the in- 
dictment quite as far as in reason it will bear. On the 
other hand, simply to describe the subject of the lar- 
ceny asso many dollars, or so many dollars in money, 
without further particularization, is by all deemed 
ill.” 2 Bish. Crim. Proc., § 703. See also Barton v. 
State, 29 Ark. 68; Merrill v. State, 45 Miss. 651; Cro- 
ker v. State, 47 Ala. 53; Brown v. People, 29 Mich. 
232; State v. Hinckley, 4 Minn. 345. (Gil. 261.) The 
same doctrine is recognized in State v. Henry, 24 
Kans. 457. There the defendant was charged by in- 
formation with stealing “ national bank currency and 
United States treasury notes to the amount and value 
of $164.’’ No question was raised about the sufficiency 
of the charge until after a trial, when a motion in ar- 
restof judgment was made. The charge was consid- 
ered to be very indefinite and defective; but it was 
held that the defendant wastoo late with his objec- 
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tion, and that he could not take chances of an acquit- 
tal upon the merits of the action, and then object to 
the information for not stating the offense in as defi- 
nite terms as it might have done. In State v. Mc- 
Anulty, 26 Kans. 533, the sufficiency of a description of 
coin alleged to have been stolen was challenged. The 
information alleged the larceny of sundry silver coins, 
current as money in the State of Kansas, of the aggre- 
gate value of $50, and gave the denomination of most 
of the coins stolen; ending with the averment that 
‘*a more particular description of any and all of such 
money cannot be given, as informant has no means of 
obtaining such knowledge.’’ With this description, 
coupled with the allegation of inability to give a bet- 
ter description, it was held that the information was 
not fatally defective. The court remarked that 
‘* where the indictment or information states the col- 
lective value of coins stolen, and the denomination of 
a portion thereof, and states that a more particular 
description cannot be given tor want of sufficient 
knowledge, we are of the opinion that upona verdict of 
guilty, stating the value ofthe property stolen, a ver- 
dict may be legally rendered.’ It is true that there 
are cases holding indefinite descriptions to be ade- 
quate; but those to which our attention has been 
called were decided under statutes which dispensed 
with greater particularity in describing the money 
stolen, or where the best description available to the 
prosecution was given, coupled with an averment 
that a more particular description could not be 
given. In order to prevent a failure of justice, con- 
siderable latitude should be allowed in charging the 
larceny of money; because wherea parcel of money, 
cousisting of a greater number of notes or coins, is 
stolen, and has not been recovered, the owner will 
generally be unable to specify the bills and coins taken 
with legal certainty. In such cases however the charge 
should contain as particular a description as the prose- 
cutor can give; and if itis then indefinite,he should 
allege his inability to give a more particular one as an 
excuse forthe omission. People v. Taylor, 3 Denio, 91; 
2 Bish. Crim. Proc., § 705. Kans. Sup. Ct., March 10, 
1888. State v. Tilney. Opinion by Johnston, J. 


MASTER AND SERVANT — SCOPE OF EMPLOYMENT — 
DEFECTIVE APPLIANCES.— Where a foreman of a gang 
of men in building bridges, of mature years and 
ordinary intelligence, is directed to take an engine 
and his men, and do some switching, temporarily, and 
consents without objecting on account of want of ex- 
perience in such work, and is injured in coupling cars, 
which he was not personally directed to do, by a defect 
in the appliances, not shown to have been known 
to defendant, the masteris not liable. The theory 
of counsel for the plaintiffis that where the master 
directs his employee temporarily to perform work 
not contemplated by his contract of employment, and 
such work is of a dangerous character — whether more 
dangerous than his general employment or not is imma- 
terial—the master becomes liable to protect him 
while so employed against the carelessness of his 
employees, and also against any injury he may receive 
on account of defective machinery, whether the com- 
pany have any previous knowledge of the defect or 
not. He claims that the basis of recovery in such case 
lies in the fact that the master directs the employee to 
perform a work outside of his usual employment, 
which is in its nature a dangerous employment; and 
that the mere direction of the master to perform such 
temporary and dangerous work is negligence on the 
part of the master sufficient to sustain the action of 
the employee so injured in the performance of such 
work while he is using ordinary care on his part. 
Stating it ina little different form, the learned counsel 
says that the ordinary rule that the employee assumes 





the dangers incident to his employment is not to be 
applied to the case where the employee, at the direction 
of the master, does work, temporarily, outside of his 
contract of employment. In order to sustain the 
judgment in favor of the plaintiff in this case, we 
think it will be necessary to adopt therule as stated 
by the learned counsel to its full extent, because the 
questions as to whether the temporary employment 
was more or less dangerous than the ordinary employ- 
ment of the plaintiff, or whether the defendant was 
guilty of negligence in directing the plaintiff to do the 
work inthe doing of which he was injured, was not 
submitted to the jury. The negligence of the defend- 
ant, upon which the action must be sustained, if sus- 
tained at all, consists in his directing the plaintiff to 
do the work, and under that rule the question as to 
the knowledge of the employee of the dangers incident 
to the work to be done, or his want of knowledge, 
would be wholly immaterial. We arevery clear that 
the broad rule contended for by the learned counsel 
for the respondent is not sustained by the authorities, 
nor by the general rules of law which define the rela- 
tions of the employer and employee. Some of the 
cases cited by the learned counsel for the respondent 
may have some general statements in the opinions 
which give some countenance to the rule as stated by 
counsel, but when the facts of each case are considered 
it will, we think, be found that no such broad rule 
was ever intended to be sanctioned by any of the 
courts. Whether the employer is guilty of negligence 
such as will entitle his employee to recover for an in- 
jury sustained while doing a temporary work outside 
of his contract of employment, when such injury is 
the result of the negligence of a co-employee, or of a 
defect of machinery not known to the employer, or 
other cause, is in every case a question of fact, to be 
determined by all the circumstances of the case, and 
cannot be predicated simply on the fact that he 
directed his employee to do the work. In order to 
make the employer responsible for an injury to his 
employee while in his employ, the evidence must in 
every case show that the employer has neglected some 
duty which he owes to the employee; and nocase can, 
we think, be found where it hasbeen held that the 
mere fact that the employer requested his employee to 
perform atemporary work, outside of his ordinary 
employment, wasa violation of any duty which he 
owes to his employee. Whether it be a violation of 
such duty depends always upon the surrounding cir- 
cumstances. If the particular work ordered to be 
done is of adangerous character, and one which re- 
quires peculiar skill in its performance, and the per- 
son directed to perform such work has not the requi- 
site knowledge or skill for doing the work with safety, 
and sach want of skill or knowledge is known, or 
might be reasonably supposed to be krown, to the 
employer, in that case the direction of the employer 
to do the work might be justly held to be a violation 
of aduty which he owes to his employee, even though 
the employee undertook to do the work without 
objection or protest upon his part. None of the cases 
go further than tbis, and we can see no reason for 
holding a stricter rule. Counsel says it is well settled 
that ‘“‘the employee assumes all the ordinary risks 
within the scope of hisemployment.’”’ Tothis prop- 
osition no exception can be taken, and there is no 
need of the citation of authorities to sustain it. It is 
urged that the converse of this proposition is also 
true, viz., that ‘‘the servant, when he enters upon the 
discharge of his duties, does not assume any risks 
outside of the scope of his employment; ’”’ and it is 
also insisted that when the servant undertakes, at the 
order of his master, to do work outside his ordinary 
employment, there is no presumption that he assumes 
any of the risks attending such employment. To sus- 
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tain this proposition counsel for the respondent cites 
the following cases: Railroad Co. v. Hammersly, 28 
Ind. 374; Lalor v. Railroad Co., 52 Ill. 401; Railway 
Co. v. Adams, 105 Ind. 151; Jones v. Railway Co., 49 
Mich. 573; Mann v. Print Works, 11 R. I. 152; Railway 
Co. v. Bayfield, 37 Mich. 205; Broderick v. Depot, 56 
id. 261; Cook v. Railway Co., 34 Minn. 45; Dowlings v. 
Allen, 74 Mo. 13; Railroad Co. v. Fort, 17 Wall. 553; 
Benzing v. Steinway, 101 N. Y. 547; O’Connor v. 
Adams, 120 Mass. 427. These cases are distinguished. 
If the finding of the jury that the plaintiffdid not com- 
prehend the dangers incident to the work was supported 
by the evidence, it cannot alter the case. That fact was 
not made known to the defendant atithe time, and 
there is nothing in the evidence which would tend to 
show the defendant that the plaintiff had not sufficient 
knowledge, experience, and skill to perform the work 
safely to himself and those in his employ. That the 
plaintiff cannot recover upon the facts proved in this 
case is well settled by the authorities cited by the 
learned counsel for theappellant. McGinnis v. Bridge 
Co. (Mich.), 8 Am. & Eng. R. Cas. 135; Wormell v. 
Railroad Co. (Me.), 10 Atl. Rep. 49; Rummell v. Dil- 
worth, 111 Penn. St. 343-345; Leary v. Railroad Co., 
139 Mass. 587; Railroad Co. v. Fort, 17 Wall. 554-558; 
Cahill v. Hilton, 106 N. Y. 512-518; 3 Wood Ry. Law, 
1487; Wood Mast. & Serv., §344; May v. Railway Co., 
10 Ont. 70. Weare not called upon in this case to de- 
termine what the rule would be if theemployee, when 
ordered to do work which his general employment did 
not require him to do, and which was dangerous in 
its character, objected to doing the work, on the 
ground of want of experience and knowledge suffi- 
cient to enable him to perform the work with 
safety to himself and those under him, and not- 
withstanding such declaration on his part, his em- 
ployer insisted upon his doing it, and thereupon he 
undertook to dothe work after such protest rather 
than subject himself to the risk of being discharged 
from his employment. Wedo not in this case either 
affirm or disaffirm the rule stated by the Supreme 
Court of Massachusetts in Leary v. Railroad Co., 
supra, upon that state of the case. All we decide in 
this case is that when an employee of mature years, of 
ordinary intelligence and experience, is directed to 
doa temporary work outside of the business he has 
engaged to do, and consents to do such work, without 
objection on account of his want of knowledge, skill 
or experience in doing such work, no negligence of 
the employer can be predicated upon that state of 
facts alone. Wis. Sup. Ct., Feb. 28,1888. Cole v. Chi- 
cago & N. W. Ry. Co. Opinion by Taylor, J. 
NEGLIGENCE—DANGEROUS PREMISES.—W here plain- 
tiff visits defendant's oil-mill on business of his own, 
and asking to see an employee, is directed to ,the oil- 
room, and goes on into another room in search of him, 
where he steps upon a pile of seed, and his foot sinks 
down into an ordinary revolving seed conveyer under 
the floor, and is injured, held, the evidence does not 
show negligence on the part of defendant to support a 
verdict for damages. Negligenve, as applied by the 
courts to the affairs of life, depends upon a variety of 
conditions, circumstances and surroundings; and acts 
or conditions that would be held to be gross negli- 
gence under some circumstances and as to some indi- 
viduals, under other circumstances and as to other 
persons would not be considered in uny degree negli- 
gent. It is a general principle of law that a person 
natural or artificial, may use his property as he pleases, 
so that he does not willfully or wantonly injure 
another in person or property, unless he owes some 
duty in some way to such other person, when he would 
be bound to respond in damages on account of an in- 
jury inflicted on such person through negligence or 
the want of ordinary care. The owner of real prop- 





erty is entitled to the exclusive use and enjoyment of 
the same, and is not liable to others for injuries occa- 
sioned by its unsafe condition when the person receiv- 
ing the injury was not at or near the place of danger 
by lawful right, and when the owner has neither ex- 
pressly nor impliedly invited him there, nor allured 
him by attractions or inducements exhibited or held 
out in some way calculated to lead him into danger 
without giving notice of the peril to be avoided. 
Sweeney v. Railroad Co., 10 Allen, 368; Bennett v. 
Railroad Co., 102 U. S. 577; Carleton v. Steel Co., 99 
Mass. 216; Cooley Torts, 605, 606; Pierce v. Whitcomb, 
48 Vt. 127; Railroad Co. v. Bingham, 29 Ohio St. 367; 
1 Thomp. Neg., p. 303, §3; id. 283, et seg. The doc- 
trine is established by the above and many other cases 
that a trespasser or mere licensee who is injured by 
any dangerous machine or contrivance on the land or 
premises of another cannot recover damages unless 
the contrivance is such that the owner may not law- 
fully erect or use, or when the injury is inflicted will- 
fully, wantonly, or through the gross negligence of the 
owner or occupier of the premises. It is sometimes 
difficult to determine whether the {injured party is a 
mere licensee, or whether he is on the premises by the 
implied invitation or by the allurement or enticement 
of the owner. It issaid by Mr. Campbell in his treat- 
ise on Negligence that the underlying distinction ap- 
pears to be that an invitation is inferred when there 
isacommon interest or mutual advantage, while a 
license is inferred when the object is the mere benefit 
or pleasure of the person using it. Bennett v. Rail- 
road Co., 102 U. 8. 584, 585. This distinction is be- 
lieved to be too narrow to embrace many cases in 
which owners and occupiers of land have been held 
liable for injuries negligently inflicted upon persons 
entering the premises on the implied invitation of the 
owner; such as when walks have been built by the 
owner over his grounds along or adjoining a public 
street or walk, or when turn-tables and other danger- 
ous appliances have been left unlocked in places cal- 
culated to attract or allure children, and other cases 
of like character. But as a general proposition we 
think the distinction based upon correct principles. 
Tn this instance appellee went to the mill of appellant 
solely on his own business, and not at all for the ad- 
vantage or benefit of appellant. He for some reason 
not disclosed seemed intent on finding Desmond. He 
goes in search of him frum the office to the oil-room, 
and then to the second room beyond, when he meets 
with the accident. The room where it occurred, ac- 
cording to the testimony, was set apart for the storage 
and distribution of cotton seed by means of screw or 
endless worm. It does not appear from the evidence 
that it was used for any other purpose, nor is it ap- 
parent that it was ever contemplated or intended that 
any one except the employees of the mill should ever 
pass through this room. The worm was constructed 
and operated in the usual manner of such appliances, 
was highly useful and convenient for the purposes for 
which it was designed, and was in no sense dangerous 
to persons knowing its location and the mode of its 
operation. The location of the rvom and its surround- 
ings do not appear to have been calculated to allureor 
entice one to pass through it; nor do we think that it 
could have been reasonably anticipated that a stranger 
tothe situation would ever attempt to do so, unless a 
visitor under charge of the proprietor. In our opin- 
ion the facts fail to show that appellant owed appellee 
the duty to send a guide along to prevent him from 
becoming entangled in the machinery and being in- 
jured, for the reason that he was not there on busi- 
ness with appellant, or by its invitation, either ex- 
press or implied, and because he made no request for 
any one to accompany him. To require of the pro- 
prietor of a steamboat, a factory or a mill, constructed 
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in the usual manner, whenever a man should ask per- 
mission to see an employee engaged in his duties, to 
auticipate that such person might become involved in 
some dangerous machinery, hidden or open, would be 
to exact too high a degree of diligence; but the pre- 
sumption should be indulged that the person making 
the inquiry is acquainted with the machinery, its con- 
struction and position, and needs no attendant, or 
otherwise he would have made a request to that effect. 
Tex. Sup. Ct., March 27, 1888. Galveston Oil Co. v. 
Morton. Opinion by Maltbie, J. 


NEGOTIABLE INSTRUMENTS — PRESENTMENT FOR 
PAYMENT—ACCOMMODATION MAKER.—In an action by 
a first indorsee against the payee and indorser of a 
note, who had not received legal notice of the dishonor 
of the paper, the maker had in hand no effects of the 
indorser, nor had received any consideration from the 
indorser for making or paying the note, but on the 
contrary, made the same for the accommodation of 
the indorser. Held, that this presented a legal excuse 
for a failure to present the note to the maker for pay- 
ment, and to give notice of dishonor to the indorser. 
There have become ingrafted upon this general rule 
exceptional instances where the peculiar facts will ex- 
cuse the holder from making the presentment for 
payment, and giving the notification of dishonor. 
These exceptional instances are concisely stated by 
Judge Story in sections 357 and 358 of his work on 
Promissory Notes. Among the exceptions to therule 
stated by Judge Story is this, namely, that if the note 
was given for the accommodation of the indorseronly, 
and he has the sole interest in the payment, and must 
ultimately pay the same, notice of protest is not re- 
quired. The first appearance in an authoritative shape 
of this ground of excuse for a failure to give notice of 


protest, appears in the leading case of Bickerdike v. 
Bollman, 1T. R. 405, and annotated by Mr. Smith in 


volume 2, page 51 of his Leading Cases. In that case 
Bickerdike was indebted to Greatrix & Co. in the 
sum of £115 and over, and drew a bill for £20 on Boll- 
man, who was a creditor of Bickerdike, payable to 
Greatrix & Co. The bill was presented at maturity, 
and dishonored. No notice of protest wus given by 
Greatrix & Co. to Bickerdike. Upon the trial a ver- 
dict was returned for the plaintiff, subject to the 
opinion of the court inbancupon a case stated. The 
first question was whether notice of protest was nec- 
essary to be given to the defendant, the drawer of the 
bill. It was held that such notice was not essential, 
because the drawer had no effects in the hand of the 
drawee, but on the contrary, was actually indebted to 
him toalarge amount. The reason for the non-re- 
quirement of notice inthis case given by Buller, J., 
was that the law requires notice to be given, because 
it is presumed that the bill is drawn on account of the 
drawee’s having effects of the drawer in his hands; 
and if the latter has notice that the bill is not ac- 
cepted, ornot paid, he may withdraw them immedi- 
ately; but if he has no effects in the other’s hands, 
then he cannot be injured by want of notice. This 
case was decided in the year 1786, and was an action 
upon an inland bill of exchange. Two years later the 
same rule was recognized in the case of Rogers v. 
Stephens, 2 T. R. 713, which was an action on a foreign 
bill of exchange. In 1810 the case of Legge v. Thorpe, 
12 East, 171, was decided. It was asuit upon a foreign 
bill by the indorsee against the drawer, and the rule 
announced in Bickerdike v. Bollman was followed; in 
which last case, in the language of Bailey, J., em- 
ployed in Legge v. Thorpe, the rule laid down, that 
where the drawer had no effects at the time in the 
hands of the drawee, and could have no reason to be- 
lieve that the bill would be honored, as he could not 
be injured by want of notice of the dishonor, it was 
not necessary that notice should be given by the holder. 





In 1815 the case of Claridge v. Dalton,4 M. & S. 226, 
was decided, in which therule in Bickerdike v. Boll- 
man was again approved; and to the same purport are 
the cases of Sharp v. Bailey, 9 B. & C. 44, and Terry vy, 
Parker, 6 Ado). & E. 502. All these cases, it is per- 
ceived, are in respect to the liability of the drawer of 
a bill of exchange. In respect to an indorser of a 
promissory note, he stands in the same attitude as a 
drawer of a bill of exchange. Heylyer v. Adamson, 2 
Burrows, 669; Nicholson v. Gouthit, 2 H. Bl. 610; 
French v. Bank, 4 Cranch, 141. So the rule that when 
the drawer of a bill of exchange has no funds in the 
hands of the drawee, he is not entitled to notice, is ap- 
plied where the maker of a promissory note has re- 
ceived no consideration from the payee and indorser 
for his signature. In other words, where the drawee 
of a bill of exchange or maker of a promissory note is 
used as an accommodation merely for the drawee or in- 
dorser, neither the drawee nor the indorser is entitled 
to notice. This rule is recognized in the case of Car- 
ter v. Flower, 16 Mees. & W. 743, and has been incor- 
porated in the text of all the books of authority upon 
commercial paper. Story Bills, § 268; 2 Edw. Bills, 
§ 638; 2 Dan. Neg. Inst., § 1685; 3 Rand. Com. Paper, 
par. 1354. The counsel for the demurrant contends 
that the rule established in Bickerdike v. Bollman 
should not be recognized in this State, or if recognized 
at all, should not be applied to promissory notes. Ina 
very exhaustive brief he calls attention to several re- 
marks of the English judges expressive of regret that 
the exception had ever found a place in the English 
law, because it had broken in upona very plain rule of 
the law-merchant; and he alludes to the cases which 
have since confined the operation of the exception to 
the narrowest limits consistent with the recognition 
of the authority of the leading case. In alluding to 
this contention, it cannot be denied that it seems im- 
possible to reconcile all the cases which deal with this 
subject upon any single theory. Whatever the reason 
of therule however it is sufficient to say it is too 
firmly grounded in the Jaw of England and this coun- 
try to be now shaken. Indeed for fifty years it has 
been the law of this State by reason of its recognition 
by thiscourt. Letson v. Dunham, 14 N. J. Law, 307. 
The point decided was involved in that cause, and is 
the law of this court. It has shaped the advice of the 
bar upon this question for half acentury, and must be 
considered as definitely settled. N. J. Sup. Ct., Feb. 
27, 1888. Blenderman v. Price. Opinion by Reed, J. 


NUISANCE— LIVERY STABLE.—A livery stable ad- 
joining an hotel or dwelling-house in a city is not 
prima facie a nuisance. The general doctrine appli- 
cable to cases like this, on which equity courts will in- 
terfere to restrain a nuisance, is well expounded in 
Rouse v. Martin, 75 Ala. 510, and the conclusions ac- 
cord with those we have quoted from other cases. See 
also High Inj., § 774; 2 Story Eq. Jur., § 925. A care- 
ful examination of the authorities satisfies us that 
though in the language of High Inj., § 772, “‘the law 
is settled that when a business, although lawful in it- 
self, becomes obnoxious to neighboring dwellings, and 
renders their enjoyment uncomfortable, whether by 
smoke, cinders, noise, offensive odors, noxious gasea, 
or otherwise, the carrying on of such business is a nui- 
sance which equity will restrain,’”’ yet this restraining 
power will not be exercised in the first instance if 
there are no facts, other than mere opinion, to estab- 
lish the nuisance, except in cases where the business is 
in itself or prima facie a nuisance, as the keeping of 3 
slaughter-pen, or other thing necessarily offensive. 
And we think this does not contravene the rule of 
Blackstone, cited by appellant’s counsel, that if one 
does an “ act, in itself lawful, which yet, being done 
in that place, necessarily tends to the damage of 
another’s property, it isa nuisance; for it is incum- 
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pent on him to find some other place to do that act 
where it will be less offensive.’’ Bl. Com., bk. 3, 218. 
While this is true, it is not to be inferred that a court 
of equity will necessarily interpose in the matter. “It 
is not every case which will furnish a right of action 
against a party for a nuisance which will justify the 
interposition of courts of equity to redress the injury, 
or to remove the annoyance.’’ The jurisdiction of 
equity is “founded upon the ground of restraining ir- 
reparable mischief, or of suppressing oppressive and 
interminable litigation, or of preventing multiplicity 
of suits.” 2 Story Eq. Jur., § 925. The place may be 
sufficient ground for restraint in advance where the 
thing or business is necessarily noxious, but not other- 
wise. When not necessarily noxious, the injunction 
will await proof at the hearing, or in a trial at law. 
Counsel for appellants argue the case as if a livery 
stable, closely adjoining an hotel, cannot be otherwise 
regarded than as prima facie a nuisance. We do not 
find this view in accordance with the authorities. See 
Kirkman v. Handy, 11 Humph. 406; 54 Am. Dec. 45; 
Burditt v. Swenson, 17 Tex. 489; 67 Am. Dec. 665; Shi- 
ras v. Olinger, 50 Iowa, 571; Dargan v. Waddell, 9 Ired. 
244: Keiser v. Lovett, 85 Ind. 240—in all of which the 
contrary view is held. The only case we find differ- 
ent is that of Coker v. Birge, 9 Ga. 425, and 10 id. 336. 
But this case is virtually overruled in Harrison v. 
Brooks, 20 Ga. 537, in which the court held the true 
rule to be ‘‘ that injunctions will only be granted to 
restrain nuisances in cases of absolute necessity, in 
which the evil sought to be prevented is not only prob- 
able, but certain and inevitable; and that it will be 
less disposed to interfere where the apprehended mis- 
chief is to follow from such establishments and erec- 
tions as have a tendency to promote the public con- 
venience.’’ An hotel proprietor sought to enjoin the 
building of a livery stable within fifty-four feet of the 
hotel, just as in Coker v. Birge it was sought to enjoin 
asimilar building within sixty-five feet of the hotel; 
but the court, notwithstanding the previous decisions 
in the latter case, dissolved the injunction which had 
been granted by the lower court, giving the rule above 
quoted as the basis of its action. It will be found that 
the cases in which livery stables have been held to be 
nuisances, either in equity or at law, are cases where 
the proofs established the fact; in some instances the 
court withholding their final decision till the fact could 
be tested by actual experience. Even in the case of 
Coker v. Birge the Supreme Court, on the second ap- 
peal, left the final adjudication to be determined upon 
the opinion of a jury on the facts. The conclusion at 
which we have arrived is that in the case before us the 
court did not err in dissolving the injunction; but it 
is not to be understood that this conclusion involves a 
decision that the stable may not become a nuisance. 
The complaint as to noise from the stamping of 
horses, if the wooden floor is taken out, as the answer 
states will be done, is removed; and there remains 
only the question whether, from noisome smells or 
other discomforts produced by the use of the stable, 
there will arise a case for the interposition of equity. 
While it is easy to anticipate disagreeable results, it 
cannot be said, asa matter of fact, that these will 
necessarily follow to the extent of a nuisance. Con- 
sidering the improved methods of the day in dealing 
with various offensive appurtenances in and about 
dwelling-houses and hotels, so that little discomfort is 
experienced, it is not unreasonable to suppose that 
proper appliances in the management of a livery stable 
may produce similar good results. Conceiving that 
practicable, there should be no interference until it is 
shown that the management fails to attain it. What 
is merely unpleasant from the character of the build- 
ing or of the business adjoining dwellings or hotels is 
not a nuisance of which the law will take cognizance. 
“There are many unpleasant, and indeed offensive, 





things that must be borne with by the owners and 
occupants of estates, because, although offensive to 
the eye or cultivated tastes of people, they do not 
trench upon any recognized legal right; and this is 
the case even though the thing complained of materi- 
ally lessens the value of surrounding property.” 
Wood Nuis. 6. To constitute the thing a nuisance, it 
must “create an annoyance to such an extent as to 
render life uncomfortable in a neighboring house, or 
to render the house uncomfortable as a dwelling-house, 
and unfitted for the proper uses for which it was de- 
signed.’* Aldrich v. Howard, 8 R. I. 246. The princi- 
ple common to all cases of nuisance to dwellings is the 
injury to the health, comfort or convenience of the 
residents. 2 Story Eq. Jur., § 926. If in the future it 
should prove that the stable in its use comes withiu 
this rule, it should then be pronounced against. Fla. 
Sup. Ct., March 8, 1888. Shivery v. Shreeper. Opin- 
ion by Maxwell, J. 


[See note, 32 Am. Rep. 141.—Eb.] 


— > - 
MAUD MULLER. 
E. W. Sanpys (Nomad). 


All that year from spring to fall 

Maud gaily pounded the tennis ball; 

And the judge, like the close-cropped turf, was green 
And vowed that her like was never seen. 

His court was gloomy and hers was bright, 

And he saw not the net though plain in sight. 
Now there was a bench in the pleasant shade 
And he sat thereon to watch the maid; 
Remarking, with lawyer's ready wit, 

Where there’s a bench a judge may sit. 

So he watched her bounding light and free 

And learned of the game's quaint witchery ; 
Till the poison worked in his learned brain 

And he took a hand in the old love game. 

And noted each move with a watchful eye 

Till he owned ’twas a case he'd like to try. 

So it went on for a week or more 

The judge getting posted in tennis lore ; 

And the lawyers winked with sly grimace 

One day in a very important case, 

When His Lordship ruled that the plaintiff's claim 
Was “deuce,” then *‘ vantage,” and lastly “game!” 
And a roar of laughter shocked the gloom 

Of the legal gentlemen’s private room, 

When the veteran pleader that was o’erthrown 
Swore that the judge had Maud-lin grown. 

And they laughed till His Lordship cut ’em short 
By threatening fines for contempt of court. 
They were married one lovely Autumn day ; 
But alas ! ere a year had rolled away, 

’Twas his firm conviction, and deeply rooted, 
That some way or other he’d got non-suited. 
And he sighed that his suit hadn’t chanced to be 
Thrown into tedious chancery. 

For the judgment he’d got was not the kind 

To chord with a finely balanced mind. 

And he longed with a useless vain regret 

To be on the bench beyond the net, 

Where he'd sat so oft on a summer day 
Watching the graceful maiden play. 

For the old love game was played no more 

And she had the vantage every score ; 

And the racket she raised was not the same 

As she gracefully swung in the tennis game. 
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Alas! for maiden, alas ! for judge, 
He soon developed a taste for ** budge,” 


And wearied of endless domestic war 
Tried a liquor case at another bar, 


*Till the stronger spirits closed a bout 
By finally knocking his spirit out. 


One morning the judge and a bottle lay 
With both of their spirits passed away. 


And the coroner said that they smelled of gin, 
And his jury decided it might have been. 
-—Toronto (Can.) Saturday Night. 


—_—___+_—_—__ 


CORRESPONDENCE. 


STENOGRAPHERS’ FEES. 
Editor of the Albany Law Journal: 


The excessive fees occasionally charged by lawyers 
have been a subject of frequent comment, and it has 
often been urged that their extortionate charges tend 
to prevent litigation by discouraging suitors. There 
is another abuse connected with the administration of 
the law which has received less attention, but which 
is nevertheless equally deserving of notice. 

By the provisions of section 3311 of the Code of Civil 
Procedure the fees of an official stenographer for report- 
ing a case in court are fixed at six and ten cents a folio. 
The concluding clause of the section—‘ in any other 
court or case ten cents ’’—seems to be broad enough 
to include a case where a stenographer is employed to 
report proceedings inan action pending before a ref- 
eree; but in practice stenographers do not so construe 
this provision, and the usual experience is that the 
fees of the stenographer are far in excess of those of 
the referee. In the absence of a special agreement, 
the referee cav charge but $6 aday, but usually his 
fees are stipulated at a greater sum, but no attention 
is paid to the stenographer. 

A case recently decided in this city illustrates this 
practice. It involved several thousand dollars, and 
was referred to a gentleman of large experience as a 
referee. At the commencement his fees were stipu- 
lated at $12aday. A stenographer was present, and 
it was orally stipulated that he should be employed, 
and should furnish one copy of his minutes to the ref- 
eree and one copy to each party, and that his fees 
should be taxed as adisbursement by the successful 
party. The stenographer was engaged before the ref- 
eree on eight different days, and he reported 771 pages 
of testimony. The referee wrote an extended opin- 
ion, dismissing the complaint. His fees were $275. 
Before the decision of the referee the stenographer 
presented his bill, charging fifty cents per page for the 
first copy of his minutes, and five cents per page for 
the second and third copies, making his bill in the ag- 
gregate $462.60, which was paid by the plaintiffs. 

This is a fair illustration of the numerous cases 
which might be mentioned. There is no apparent jus- 
tice in such excessive charges. It can hardly be con- 
tended that the services of a stenographer are more 
valuable than the services of a referee. A stenogra- 
pher is usually engaged only during actual hearings, 
and then hands his notes to employees, who for small 
compensation copy his notes with the aid of type- 
writers, making as many copies as are desired. 

This is a practice that makes thetrial of references 
extremely expensive. Plenty of competent stenogra- 
phers would be ready to attend any reference for the 
fees prescribed in section 3311 of the Code, provided 
they were prohibited from charging more. The proper 
administration of the law would be furthered if the 
provisions of that section were amended to include 
such cases; but at every session of the Legislature 





stenographers are ready to endeavor to induce legisla. 
tion more favorable to them. 
Yours truly, 

BuFFALO, August 25, 1888. 

MARRIED WOMEN As PARTIES IN SUITS FOR ToRTs. 
Editor of the Albany Law Journal: 

The decision of the Court of Appeals in the case of 
Fitzgerald v. Quann, 16 N. Y. St. Rep’r, 395, is one which 
most of those who have carefully studied the question 
of the manner of appearance of married women in ac- 
tions must have anticipated. Ever since the repeal of 
section? of chapter 90 of the Laws of 1860, together 
with the amendment thereof made by chapter 172 of 
the Laws of 1862, it has been clear that a married 
woman could not suealone for personal injuries, ex- 
cept in the single instance mentioned in section 1906 
of the Code of Civil Procedure. The reason is ob- 
vious. Under the common law damages for injuries 
tothe wife belonged to the husband if he chose to re- 
duce them to possession. Mann v. Marsh, 21 How. 372, 
875. Section 7 of the ‘‘ Married Woman’s Act” gave 
these damages to the wife, and she therefore sued 
alone. Ou the repeal of that section the rule of the 
common law was re-established, and the husband 
again became a necessary party. Section 450 of the 
Code—a stumbling-»lock in the way of many—has no 
application. Itdoes not confer, and does not attempt 
to confer, property rights. It does not authorize the 
wife to recover money which belongs to the husband, 
and since in this class of cases the money does belong 
to the husband, he must be a party to the action. So 
much for actions for personal injuries to the wife. 
The case of Fitzgerald v. Quann shows that the rule of 
the common law also holds in actions for torts com- 
mitted by the wife. 

One curious feature of this case is the space devoted 
by Judge Peckham to the consideration of section 7 
of chapter 90 of the Laws of 1860, as amended by sec- 
tion 3 of chapter 172 of the Laws of 1862. Apparently 
the judge has overlooked the fact that these sections 
were repealed in 1880 (Laws of 1880, chap. 245, §1, subds. 
36, 38), and have remained dead ever since. 

RocHEsTeER, N, Y., August 21, 1888. 

—_—_»___—__- 
NOTES. 
HE argument of the question whether dogs are 
within the meaning of astatute giving a magistrate 
jurisdiction to order the delivery of goods, which held 
so dignified a place in the reports of a contemporary 
last week, as a specimen of forensic wit stimulated by 
the view of Long Vacation, seems to have lost itself in 
a confusion about fere nature. Dogs, bears, cuts, 
monkeys and parrots are domite nature, and they are 
not the subject of larceny, not because, like partridges 
and pheasauts, they are fere nature, or that they savor 
of the land, but because of the contempt our unces- 
tors had for them as subjects of property. This did 
not always or altogether extend to cats, as our British 
ancestors, fruges consumere nati, made the killing or 
stealing of a cat a high misdemeanor, and the killing 
of the king’s cat punishable by a fine of as much 
corn as would cover her hung up from tip of tail to 
nose; nor to hawks answering to the call, to steal 
which, by the law of our Norman ancestors, was 
felouy by common law and statute. If the phrase had 
been ‘‘ goods and chattels,’’ horses and oxen would 
clearly be included, and by parity of reasoning, dogs, 
and as they are more than ordinarily within the mis- 
chief at which the act is directed, they may well be 
pronounced goods. Mr. Justice Hawkins’ illustra- 
tion of the horse with a bangle on its leg was only the 
old form of indictment for stealing a collar on a dog 
over again.—Law Journal. 


B. F. D. 


J. H. H. 
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CURRENT TOPICS. 

HE Scotch took Holland last week decidedly. 
Our town was invaded by a host of Scotch- 
men, drawn hither by the dedication of a statue to 
Burns in our park. The munificence of a good 
Scotch lady, now deceased, has enabled our city to 
obtain a first-rate work of art and a worthy monu- 
ment to one of the world’s most touching singers. 
When will any of our native-born folk do as much 
for the adornment of the capital and the perpetua- 
tion of any of the representative men of our State 
and city? The sight was a fair one, of plaids, and 
kilts, and brooches, and caps, and eagle feathers, 
and skeen dhus, and dags, and claymores, march- 
ing to the inspiriting sounds of the slogan, calling 
to mind the historic triumphs of the hardy north- 
erners on many a glorious field where they have 
shown their legs but never their backs. The monu- 
ment too recalls the glories of the Scotch in literature 
of prose and poetry, distinguished by such names 
as Scott and Carlyle. To the lawyer it suggests 
the merit of their race in furnishing to her southern 
neighbor such lawyers, orators and magistrates as 
Mansfield, Lougborough and Brougham. To us it 
points the smallness of the lawyer’s fame in com- 
parison with that of the poet. Contrast for exam- 
ple the career of Mansfield with that of Burns. 
The one, the greatest judge who has ever adorned 
the bench of our mother-country; creator of a large 
branch of jurisprudence; rich, learned, cultivated ; 
companion and defender of kings, friend of poets; 
persuasive orator, influential statesman; chief jus- 
tice of a great realm; living to a ripe and revered 
age. But what is there to commemorate this grand 
personage and lofty character to the world? 
Scarcely any thing but his tomb in Westminster 
Abbey. What utterance of his does the world 
cherish? Nothing save a few immortal words in 
the case of a poor negro: ‘‘The air of England has 
long been too pure for a slave, and every man is 
free who breathes it.” Two poets have done some- 
thing to save his memory from oblivion. Cowper 
laments the destruction of his library by the Gor- 

don riots; and Pope sings: 

“How sweet an Ovid was in Murray lost!” 


Probably however had Murray tried to be a poet he 
would have proved but one of 
“The mob of gentlemen who write with ease.”’ 


But he had the good things of life in plenty, like 
Dives. ‘The other was an uneducated peasant, born 
to the dreadful bane of poverty and some of the 
most ignoble passions of human nature; to whom 
ashe ploughed the stony fields the muse came and 
touched his brow with her sacred but chary lips; 
flattered for a time by the great, and dropped like 
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the plaything of an hour; struggling and rising 
and falling again, to lay down the gifts of genius 
at the age of thirty-seven years. Buta few songs 
of his are cherished with smiles and tears and the 
glow of patriotism in every clime, and will be, so 
long as the language lasts and men are capable of 
happiness, or prey to misery, or love their coun- 
try. His statue is now raised in a new world, 
across three thousand miles of ocean, where many 
of his country people have found a home and asy- 
lum, in lasting bronze, but not more enduring than 
his songs. He had few of the good things of this 
life, but who shall say that he has not had a richer 
reward than the great lawyer? These contrasted 
careers are but another proof that he who writes 
the songs of a nation need not care who makes its 
laws. This spell and potency of the poet is a mys- 
terious thing, but it is what all acknowledge, from 
highest to lowest. The beggar Homer is a greater 
power in this world to-day than Solon or Lycurgus; 
Dante is greater than Justinian; Burns is greater 
than Mansfield. All those laborious judgments and 
polished orations are comparatively unknown; but 
the patriotism of ‘‘Scots wha hae,” the laughter 
of ‘*Tam O’Shanter,” the faith of the ‘‘ Cotter’s 
Saturday Night,” the love of ‘‘ Highland Mary,” 
the woe of ‘‘ Bonnie Doon,” the humanity of the 
‘Field Mouse,” the manliness of ‘‘ A Man’s a Man 
for a’ that,” the friendliness of ‘‘ Auld Lang Syne,” 
are the world’s familiar and blessed heritage, brave, 
tender, sincere, the touch of nature that makes the 
whole world kin, in the light of which the glory of 
chief justices grows dim and is but faintly heeded. 
The moral of all this preachment is not that lawyers 
should turn poets, but that lawyers must not expect 
the good things of this life and the statues and 
monuments of poets, and that as the lawyer is cer- 
tainly the Dives here, the lot of the poet Lazarus 
may prove the better hereafter. 


A handsome and portly volume of 973 pages is 
the first ‘‘ American State Reports,” edited by Mr. 
A. C. Freeman, and published by the Bancroft- 
Whitney Company of San Francisco, This is the 
opening volume of the series to succeed the “ Ameri- 
can Reports,” edited by Irving Browne, and pub- 
lished by John D. Parsons, Jr., of Albany, which 
closed their career with their 60th volume. The 
latter series was issued in four volumes yearly; the 
new series is to have six. The present volume re- 
publishes cases from thirteen volumes — 72 Califor- 
nia, 54 Connecticut, 22 Florida, 5 Houston, 87 Kan- 
sas, 79 Maine, 67 Maryland, 145 Massachusetts, 60, 
61 Michigan, 36 Minnesota, 92 Missouri, 107 New 
York. Our familiarity with most of these volumes 
enables us to express the opinion that the selections 
are judiciously made. One hundred and seventy- 
four cases are reported. Multiplying this by six 
gives ten hundred and forty-four for the year, 
which certainly is not above ten per cent of the 
total number of yearly decisions — perhaps not 





more than eight per cent. Nor is it very much in 
excess of the average number reported by Mr. 
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Browne in the American Reports. The last four 
volumes of that series reported six hundred and 
fifty-six cases, or an average of one hundred and 
sixty-four to the volume. The volume before us 
selects from thirteen volumes of State reports, 
which is at the rate of seventy-eight a year. The 
last four volumes of the American Reports selected 
from exactly the same number — seventy-eight. It 
is evident that the work accomplished by the new 
series will not be very much in excess of the old. 
But we believe that the new will give and that the 
old gave all that the profession generally need 
have. Mr. Freeman selects very liberally, and if 
he errs at all errs on the side of liberality. He re- 
ports cases of practice now and then which we 
should not have reported, but if he gives at the 
same time, as we are inclined to believe he does, 
all the cases of general and permanent interest and 
importance, that is not a fault. He has room for it 
in six volumes; Mr. Browne had not in four. We 
have always thought Mr. Freeman’s head-notes too 
detailed, dealing too much in legal conclusions and 
logical steps, and not sufficiently disclosing what 
the case is about; and we have always thought his 
foot-notes too monographical and general, and not 
sufficiently specific. But these are points in regard 
to which editors and practitioners differ. For ex- 
ample, in the head-note to Callahan v. Gilman, 107 
N. Y. 360, the skids case, there are thirty-six 
lines, containing all sorts of general rules of law 
about obstructions of streets, derived from the 
opinion, but no clear statement that this case was 
about an obstruction by skids across a sidewalk. 
That such was the case might be suspected from 
the head-note, but the exact gist of the case might 
be well stated in six lines, as we think was done in 
37 ALB. Law Jour. 49. In other words, we think 
these head-notes refine too much. If we were 
called on to express an unbiased opinion we should 
say that Mr. Freeman’s head-notes were the better 
for a beginning student and Mr. Browne's for the 
practitioner; but as to the foot-notes we should say 
that for both the plan of specific annotation is the 
better. In studying a particular principle or search- 
ing for a precedent neither student nor practi- 
tioner, in consulting case-law, wants to be told of 
other cases not in point, although on the general 
subject. For example, in a note on acase of ob- 
structing a street by skids, we should not include 
cases on obstruction by trees, or crowds, or funer- 
als, or railroads, or ditches, or areas; but we should 
attach the precedents on those subjects to their ap- 
propriate cases. The great collections of leading 
cases have always vexed us, because their notes 
compel us to search toilsomely for our grain of 
wheat in what is to us for the time a great mass of 
chaff. There is something speciously attractive 
about a monographic note exhausting the entire 
general subject, but why should one be compelled 
to search for the point in question among ninety- 
nine other points not in question, and in which for 
the time he has no interest? In our judgment it is 
better to divide the note, and attach its various 





parts to as many cases exactly to the particular 
points. In other words, a note should not attempt 
to supply or supersede a text-book. But if practi- 
tioners prefer the other way they can find nothing 
better than Mr. Freeman’s extensive notes, exhaus. 
tive, methodical, discriminating, and well fortified 
by authorities. We observe that Mr, Freeman does 
not put in the arguments of counsel, nor even an 
abstract of them. We suspected that he could not, 
and we think he is right. His notes are a hundred- 
fold better than citations of counsel, two-thirds of 
which have nothing to do with the case, and the 
rest are generally in the opinion. There is no table 
of cases cited, and this we deem a serious omission, 
It does not occupy much room, and it is a great 
convenience to a case hunter. This the American 
Reports always gave. There can be no question 
however that this series is infinitely superior to any 
other current series in every respect, and that it will 
be not only extremely valuable to the practitioner 
but quite indispensable to the intelligent and suc- 
cessful pursuit of his business. The profession owe 
a debt of gratitude to Isaac Grant Thompson, who 
first proposed and executed this scheme twenty 
years ago. 


NOTES OF CASES. 


- State v. Wordin, Connecticut Supreme Court of 

Errors, Dec. 1, 1887, it was held that the ordi- 
nance of tee city of Bridgeport requiring every 
physician having any patient within the city limits 
sick with small-pox or varioloid, or other infec- 
tious or pestilential disease, to report the fact to 
the mayor or clerk of the board of health, together 
with the patient’s name and the street and number 
where treated, and imposing a fine of fifty dollars 
for each violation of the ordinance, is not uncon- 
stitutional. The court said: ‘‘The purpose of as- 
sembling in communities being the promotion of 
the welfare of all, the Legislature is under obliga- 
tion to place the resulting burdens as equally as 
possible. It is not to subject one to requirements 
so much more burdensome than those placed upon 
others as to violate the great principles of common 
rights, the fundamental principles and purposes of 
the social compact, or shock the sense of justice. 
To this test all laws may be subjected. Tried by 
this, is an ordinance which requires one to losea 
small portion of his time that the lives of many 
may be saved, offensive to the Constitution? An 
ordinance requiring the person who, in the night 
season, should first discover a dwelling-house in the 
city to be on fire, to turn aside and arouse the in- 
mates and sound the alarm, without compensation, 
would not shock any one. Nor, we think, does 
one requiring the person who first discovers in 4 
crowded street the presence of a contagious, fatal 
disease, to notify, without compensation, the off 
cial charged with the duty of preserving health 
and protecting life therein. If to compel this 
gratuitous service is to violate the principles of the 
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social compact, it would be better to dissolve and 
reorganize. The Constitution of the United States 
protects the individual from the taking of his prop- 
erty without due process of law, from the taking 
for public use without just compensation, from 
slavery or involuntary servitude, and secures to 
him the equal protection of the law. In effect, 
that neither life, liberty nor property may be taken 
except upon judicial determination, made upon 
hearing according to established rules of justice 
and precedents of courts, applied equally to all; 
that neither service nor property may be taken 
from any one for the pecuniary advantage of the 
public except upon just compensation, ascertained 
upon hearing in due process of law; that no one 
may be compelled to render service to another; and 
that the eye of the law shall not see any distinction 
of race or color. But these provisions place no 
limitation upon the power of the Legislature of this 
State to require gratuitous service from one mem- 
ber of the community in the protection of the lives 
of all, other than that which would have been 
equally upon it in their absence, namely, that it 
shall not violate the fundamental principles and 
purposes of the social compact. These provisions 
and our legislative enactments for protection of life 
from fatal pestilence are on different planes. They 
move upon parallel lines; they never conflict. 
Courts in many instances have approved of laws 
forbidding the use of buildings for specific pur- 


poses, forbidding individuals from exercising cer- 
tain trades within specified limits, restricting them 
as to the manner in which they shall carry on cer- 
tain kinds of business; all this upon the principle 
that no one may be permitted so to use his prop- 
erty as to injure the health or peril the life of 


another. In case of fires in cities the public au- 
thorities have been protected in the destruction of 
a building for the purpose of breaking the combus- 
tible chain of communication, without compensa- 
tion to the owner, because his property had be- 
come a source of danger to that of others, although 
without fault of his. Individuals are compelled to 
suffer a modified imprisonment because some per- 
son afflicted with a contagious, fatal disease, has 
without their knowledge come into their presence, 
and made them possible means of communicating 
it to others. The State may compel a citizen to re- 
sist invasion; to assist the sheriff in the protection 
of life, in the enforcement of process, and in the 
preservation of public peace. Under these circum- 
stances the constitutional right to compensation for 
service stands in abeyance. Equally so when the 
matter in hand is the defense of the public from a 
coming fatal pestilence. In these several instances, 
not because the individual is using either his prop- 
erty or his time to the injury of any other, nor be- 
cause he is a source of danger to any other, but for 
this equally well-grounded reason, namely, that he 
alone happens to be in a position where he could 
serve the community in an emergency involving 
life; and in such case it is the duty of the State to 
make use of him as its most effective instrument. 





In his concession that the ordinance would be valid 
in the ravages of pestilence, under presence of an 
overwheiming necessity to prevent public calamity, 
the defendant concedes the whole case. An ordi- 
nance of this character must be intensely practical. 
A proper regard for human life demands that a 
contagious, fatal disease shall be barred rather than 
driven out. The inequality of burden of which 
the defendant complains is only in seeming. Per- 
sons offering their services to the public as healers 
of disease, and requiring pecuniary compensation 
therefor, thereby assert their ability to detect the 
presence of it when the great mass of the people 
cannot. The people accede to the truth of their 
assertion, and in the matter of life surrender them- 
selves to their keeping. Of course an ordinance in 
the interest of life must detect the presence of a 
fatal contagious disease at the earliest possible mo- 
ment. Therefore with impartial action it compels 
that member of the community who is the first to 
have sight and knowledge of it to give note of 
warning to others from whom its presence is hid- 
den. It would be idle to require—indeed there 
would be danger in accepting —this service from 
those who cannot see or do not know. The burden 
is made to rest upon every member of the only 
class which is in a condition to contribute any 
thing to the accomplishment of the purpose of the 
ordinance.” 


In Little v. White, South Carolina Supreme Court, 
July 13, 1888, it was held that the two subscribing 
witnesses to a deed need not sign in the presence 
of each other and of the grantor, nor need the gran- 
tor sign in the presence of both witnesses; but it is 
sufficient if the grantor signs, seals and delivers the 
instrument in the presence of one subscribing wit- 
ness, and afterward acknowledges the signing, seal- 
ing and delivery in the presence of another witness, 
who then subscribes his name. The court said: 
‘“‘There can be no doubt that two subscribing wit- 
nesses are necessary to the validity of a deed de- 
signed to convey real estate (Craig v. Pinson, 
Cheves, 272), but we know of no law which re- 
quires that these two witnesses should be together 
when they witness the signing by, or acknowledg- 
ment of signature by the grantor. On the contrary, 
such authorities as we have been able to find show 
that there is no such requirement. In Parke vy. 
Mears, 2 Bos. & P. 217, a bond having been exe- 
cuted by A. and attested by one witness, was car- 
ried into an adjoining room and shown to B., who 
was desired to attest it also, which he accordingly 
did in the presence of A., and it was held that the 
bond was duly executed, although the other attest- 
ing witness was not present when B. signed asa 
witness, nor was B. present when the other attest- 
ing witness witnessed the signature. This case is 
cited with approval in 2 Stark. Ev. 8375, when dis- 
cussing the requisites necessary to a due execution 
of a deed. So in 2 Greenl, Ev., § 295, it is said: 
‘In the proof of signing and sealing it is not neces- 
sary that the witnesses should have seen this actu- 
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ally done. It is sufficient if the party showed it to 
them as his hand and seal, and requested them to 
subscribe the instrument as witnesses.’ But it is 
nowhere said, or even intimated, that it is neces- 
sary that these two witnesses must be together 
when they are called upon to witness the instru- 
ment. Even in the case of a will, usually regarded 
as a more solemn and formal instrument than an or- 
dinary deed, although three subscribing witnesses 
were necessary, it was never held, prior to the re- 
cent amendment of the statute, that the attesting 
witnesses should be together when they witnessed 
the execution of the paper; but on the contrary it 
was held ‘that the witnesses may attest and sub- 
scribe severally and at different times.’ Tucker v. 
Oxner, 12 Rich. Law, 142, 148. And to same ef- 
fect, Verdier v. Verdier, 8 id. 141. It would seem 
that if the subscribing witnesses to a will may at- 
test and subscribe severally and at different times 
the same rule would apply in the case of a deed, es- 
pecially where there is no statute or rule of law to 
the contrary. We see no more reason — in fact not 
so much — why the subscribing witnesses should be 
together when they witness the signing or acknowl- 
edgment of a deed than when they witness the exe- 
cution of a will. The important inquiry when the 
execution of a deed is brought in question is 
whether the alleged grantor has signed, sealed and 
delivered the instrument in the presence of at least 
two persons who have subscribed their names as 
witnesses; and whether those two persons were to- 
gether at the time is wholly unimportant to the in- 
quiry. The fact to be proved is the signing, etc., 
of the alleged deed; and as it is well settled, and 
indeed conceded, that such fact may be proved by 
the acknowledgment of the grantor, as well as by 
seeing him sign, we see no reason why a deed is 
not well executed when it is signed, etc., in the 
presence of one witness, who subscribes his name as 
such, and then taken to another room, or to another 
house, and there acknowledged by the grantor in 
the presence of another witness, who likewise sub- 
scribes his name as a witness. It is true that it is 
the better practice to have the deed executed in 
the presence of two subscribing witnesses who are 
together at the time, for when the execution of the 
deed is called in question either one of the witnesses 
would be sufficient to prove the essential fact that 
it was executed in the presence of subscribing wit- 
nesses; whereas if the subscribing witnesses are 
not together at the time, neither one of them alone 
could prove the essential fact that it was executed 
in the presence of two subscribing witnesses, and it 
would be necessary to examine both if alive, or 
prove the handwriting of the one who might be dead, 
in addition to the evidence of the one who might 
be alive. But where from any cause it may be im- 
practicable or inconvenient to have the two wit- 
nesses present at the same time, we know of no 
law and can see no reason which forbids the due 
execution of a deed by having it signed, etc., in 
the presence of one witness who subscribes his 
name as such, and then taking it to another wit- 








ness, before whom it is acknowledged by the gran- 
tor,and who then subscribes his name as a witness,” 


—_—_»—___—_ 


EQUITABLE LIEN OF MORTGAGEE ON IN. 
SURANCE POLICIES AND INSURANCE 
MONEY. 

| yaranad regarding that as done which should haye 

been done, fastens a lien upon insurance money in 

favor of a mortgagee whose mortgage contains a 

covenant that the mortgagor will insure the buildings 

upon the mortgaged property for the benefit and se- 
curity of the mortgagee, although the policy was 
neither issued nor made payable nor assigned to him. 

This is one of many stately and proportioned columns 

that rise to support the dome of justice from that sim- 

ple but great principle of equity jurisprudence. The 
law, finding no legal title in the mortgagee, denies 
him redress. Equity receives the rejected suitor with 
the words: “It is yours because it should be yours.” 

Only once in the administration of equity has that 

court denied the mortgagee relief. With this single 

exception the whole treid of authority and dicta is in 
this direction. Ames v. N. W. Manufg. Mut. Ins. Co. 

(Minn.), 13 N. W. Rep. 187; 8S. C., 29 Minn. 330; 

Thomas’ Ex’rs v. Van Kaff’s Ex’rs,6 Gill & J. 3872; 

Wheeler v. Ins. Co., 101 U. 8S. 489; Cromwell v. B. F, 

Ins. Co., 44 N. Y. 42; Miller v. Aldrich, 31 Mich. 408; 

In re Sands Ale Brewing Co., 3 Biss. 175; Carter vy, 

Rockett, 8 Paige, 437; Nichols vy. Baxter, 5 R. I. 491; 

Nordyke v. Gery (Ind.), 13 N. E. Rep. 683; Ames vy. 

Richardson, 29 N. J. Eq. 90; Ellis v. Kreutzinger, 7 

Mo. 311. 

It does not affect the application of the doctrine that 
the mortgage contained a provision that the mort- 
gagee, in case of the failure of the mortgagor to effect 
such insurance, might have the property insured him- 
self, and that the premiums paid by him would consti- 
tute a lien on the real property with the mortgage debt. 
Wheeler v. Ins. Co.; In re Sands Ale Brewing Co., 3 
Biss. 175; Nichols v. Baxter, 5 R. I. 491. 

The intent with which the mortgagor effects the in- 
surance is entirely unimportant. It does not impair 
the lien that he did not intend to insure for the bene- 
fit of the mortgagee under the covenant in the mort- 
gage. The lien exists even though the mortgagor's de- 
sign was to deprive the mortgagee of the security of 
the policy. To hold otherwise would make the opera- 
tion of the principle, that is considered done which 
should be done, dependent on the will of the mortga- 
gor. It would place in his own hands the power to 
discharge himself from the obligation of this duty. 
And yet Massachusetts has held that the intent of the 
mortgagor to carry out his agreement is necessary to 
give a court of equity authority to compel him to fal- 
fill it. Stearns v. Quincy Jns. Co., 124 Mass. 61. To 
place this principle of equity jurisprudence under the 
control of the person against whom it is to be invoked, 
as has been done in that State, is to emasculate it. 
The court administers such justice as the interested 
litigant permits. By all the other adjudications this 
doctrine is repudiated. In Ames v. N. W. Manufg. 
Mut. Ins Co., 29 Minn. 330, the court say: “It is 
equally weil settled that an agreement by the mort 
gagor for the benefit of his mortgagee gives the latter 
an equitable lien upon the proceeds of a policy taken 
out by the former and embraced in the agreement. 
And when the agreement is that the mortgagor shall 
procure insurance upon mortgaged property, payable 
in case of loss to the mortgagee, and the mortgagee or 
some one for him procures insurance in the mort- 
gagor’s or athird person’s name without making it 
payable to the mortgagee, though this be done with 
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out the mortgagor’s knowledge, or without any intent 
to perform the agreement, equity will treat the insur- 
ance as effected under the agreement (unless it has 
been fulfilled in some other way), and will give the 
mortgagee his equitable lien accordingly. This is upon 
the principle by which equity treats that as done 
which ought to have been done,’’ This language is 
cited with approval in Nordyke v. Gery, 13 N. E. Rep. 
683-685. In Cromwell v. Brooklyn Fire Ins. Co., 44 N. 
Y. 42, the court say, at page 47: ‘‘In this case Eichen- 
laube had agreed to insure for the benefit of Chesley. 
He did at first procure an insurance in his name, 
which by the terms of the policy was payable to Ches- 
ley. When the policy expired the company refused 
for some reason to renew it. Eichenlaube then took 
out another policy in his own name, which contained 
no specification that the loss if any was payable to 
Chesley or the plaintiff. But in the absence of any 
proof to the contrary it must be inferred that he 
made the insurance in pursuance of his agreement 
and for the benefit of his vendor, and such wun- 
doubtedly would have been the legal inference, no matter 
what may have been his secret intention when he effected 
the insurance, provided he did it while in possession of 
the premises and while the agreement between him 
and Chesley was binding cither in law or in equity.” 
In this case a true assignee of the vendorin acontract 
for the sale of real estate was held to be entitled to an 
equitable lien on insurance moneys due under policy 
taken out by the vendee, the contract providing for 
au insurance by the vendee for the benefit of the ven- 
dor. And the court ruled that the lien was good, 
although the policy issued to the vendee contained a 
provision that it could not be assigned without the 
consent of the company, the court saying: “ This 
claim does not operate as an assignment of the policy 
against which the company by a condition of that in- 
strument stipulated. They become, by reason of the 
facts and the notice given by Cromwell, trustees of a 
fund which they were equitably bound to pay to the 
party justly entitled. The party entitled in this case 
was the plaintiff, and the payment to Eichenlaube is 
no discharge.” In this case the insurance company 
paid the loss to the insured after notice by the plain- 
tiff that he claimed an equitable lien on the policy and 
money due thereunder. The lien is given by equity, 
and therefore must be enforced in equity. It will be 
enforced only so far as is necessary to prevent injus- 
tice. If the security is ample or the person responsi- 
ble for the secured debt is solvent, equity will not in- 
terfere. In Wheeler v. Factors & Traders’ /ns. Co., 101 
U. 8. 439, the court say on this point: “‘ And as its ob- 
ject is to afford better security for the payment of the 
debt, it will not be enforced further than is necessary 
forsuch security. If the debt is abundantly secured by 
the property which remains liable to the mortgage, a 
court of equity would properly decline to enforce it.’’ 
The language of the court in Miller v. Aldrich, 31 
Mich. 408, impliedly supports this doctrine. ‘*The 
circumstance that the naked lot has some value is un- 
important. The principle involved in the state of facts 
presented is the same that it would be if the buildings 
which have been swept away by the fire had supplied 
the entire value. As matter of security for the debt, 
the bare lot is of no practical consequence. It is not 
worth enough to pay the necessary expenses which 
would attend foreclosure.’’ See also Ryan v. Adam- 
son (Iowa), 10 N. W. Rep. 287. But see Ames v. 
North-western Manufg. Mut. Jns. Co., 29 Minn. 330, 
where the mortgagee was allowed a lien on the 
insurance without showing insolvency or insufficiency 
of the security or without attempting to foreclose his 
Mortgage. But the question was not raised or dis- 
cussed. In Wheeler v. Factors & Traders’ Ins. Co. the 
court said that the mortgagee’s equity would be lim- 





ited tothe amount of insurance named in the cove- 
nant in the mortgage. ‘‘Of course the mortgagee’s 
equity will be governed by the scope and object of the 
agreement; as if the agreement be to insure for a cer- 
tain amount, the equity will not apply beyond that 
amount.” 

The equitable lien will not prevail as against the 
claims of another mortgagee who has secured the 
policy in his own name or has had it made payable or 
assigned to himself. The basis of this doctrine is that 
where equities are equal the legal title will prevail. 
Dunlop v. Avery, 89 N. Y. 592. In this case there was 
a contest between two mortgagees for the insurance 
money. Each mortgage contained a covenant for in- 
surance. The policy was taken out in the name of the 
mortgagor, and the loss was made payable to the sec- 
ond mortgagee, Avery. The court said: ‘“‘ The title to 
the insurance money under the provision in the policy 
was in the defendant (the second mortgagee), and the 
equities being equal between the parties, the legal 
title must prevail. The equity of the plaintiff (the 
first mortgagee) rests upon the covenant in the mort- 
gage asto the policy of insurance. The defendant 
stands in precisely the same position with a right to 
the insurance money in case of the loss under the 
same, and thus his right is a superior one.’”’ Had the 
court stopped here, its opinion would have been sound, 
assuming that the recovering of the first mortgage 
was not notice to the second mortgagee of the equit- 
able rights of the first mortgagee. But the court con- 
tinues as follows: ‘‘The rule that when the mortgagor 
covenants to keep the buildings insured for the benefit 
of the mortgagee, that any insurance which may be 
effected in the mortgagor’s own name or for the bene- 
fit of the mortgagor will be presumed to be in fulfill- 
ment of his covenant is well established, but this pre- 
sumption arises only in the absence of proof to the 
contrary, and this is not the legal presumption when 
the policy itself provides for the payment of the loss 
to another incumbrancer.’’ This is a statement that 
the,mortgagee’s equitable lien depends upon the will 
of the mortgagor and ignores the very foundation of 
this equitable doctrine. That foundation is not that 
equity regards as done whata person intended should 
be done, but what ought to be done irrespective of such 
intent. It was urged in this case that the recording 
of the first mortgage was notice of the cuvenant to in- 
sure contained therein, to the second mortgage, and 
that therefore he took subject to the equity of which 
he had notice. The point was held untenable, the 
court saying: ‘‘The recording act has, we think, ne 
application to the covenant in question, and notice of 
the covenant must depend on proof without reference 
to its provisions. It does not contemplate that such a 
covenant in a mortgage shall be more effective from 
the fact that such mortgage is placed on the record, or 
that the recording makes it an incumbrance upon the 
mortgaged property. The object of the recording act 
was to protect subsequent purchasers and incum- 
brancers against previous unrecorded‘instruments and 
not against a covenant relating to the policy of insur- 
ance upon buildings upon the premises.”” * * * 
“Upon no sound principle was the defendant bound 
to examine the records and thus become acquainted 
with the terms and conditions of the first mortgage aud 
the covenant as to insurance; and his omission to do 
so is not such neglect as gave priority to the plaintiff's 
claim for the insurance money.” The court might 
have rested its decision on another ground. The ques- 
tion of notice was not involved. The policy having 
been made payable to the second mortgagee the very 
instant it was issued, to the extent of the interest of 
such mortgagee, the mortgagor never had any interest 
in the policy to which the equitable lien of the first 
mortgagee could attach. The second mortgagee could 
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not possibly have notice of an equitable lien that never 
existed. Had the policy been transferred or made 
payable to the second mortgagee some time after it 
had been issued, a different question would have been 
presented. This was the question in Wheeler v. Fac- 
tors & Traders’ Ins.Co., 101 U. 8. 439. Johnson & Good- 
rich had effected in their own names insurance on cer- 
tain buildings of one John H. Green, whose creditors 
they were. Prior to this Green had given Foster & 
Gwyn three mortgages on the real estate on which the 
insured building was situated, and these mortgages 
were all recorded before Johnson & Goodrich procured 
the insurance. Two of these mortgages contained an 
agreement on the part of the mortgagor to insure for 
the benefit of the mortgagees. On contest for the in- 
surance money the court held that Johnson & Good- 
rich must be first paid, but that on the balance the 
plaintiffs as assignees of the mortgagees had an equit- 
able lien. Of course they could not claim priority 
over the creditors in whose names the insurance was 
taken out. It might have been said that they had no 
equitable lien on the balance because the policy was 
not issued to the mortgagur, and therefore he had no 
title to which the lien could attach, but the court held 
that as such balance belonged to Green the lien could 
fasten upon it. Jn re Sands, 3 Bissell, 175, and the 
court held that the record of the mortgage was notice 
to a subsequent purchaser of the mortgaged property 
to whom the insurance policy was assigned, of the 
equitable lien of the mortgagee thereon. This decis- 
ion might be sustained on another ground. Aninsur- 
ance policy isa chose in action, and the purchaser 
thereof in the often quoted language of Lord Thurlow 
‘*must always abide by the case of the person from 
whom he buys.” He takes subject not merely to the 
equities between the original parties, but to the equi- 
ties of third persons, and therefore the policy in his 
hands is subject to the burden of the mortgagee’s lien 
regardless of notice. It cannot be claimed that the 
statute authorizing the assiguee of a chose in action to 
sue in his own name applies, for under such statute in 
New York it has been repeatedly held that the assign- 
ee’s title is subject to all equities against his assignor. 
Bush v. Lathrop, 22 N. Y. 535; Trustees of Union Uol- 
lege v. Wheeler, 61 id. 88-104; Cutts v. Gwild, 57 id. 232. 
And it cannot be said that under such a statute the 
assignee is entitled to protection, because he secures 
the legal title without notice of the equity, for it has 
been held that the statute dves not change the nature 
of the title he obtains, but merely gives him aright to 
maintain suit in his own name on his equitable title. 
MacDonald v. Kneeland, 5 Minn. 352-565. 

It is said in the case reported in 3 Bissell, 175, that 
the covenant to insureruns with the Jand, and binds 
the grantee so that a policy taken out by such grantee 
is bound by the mortgagee’s equitablelien. This how- 
ever was not necessary to the decision, as the policy 
in that case was issued to the mortgagor, and assigned 
to, and not taken out, by the grantee. And in Reid 
v. McCrum, 91 N. Y. 412, the contrary was held ina 
well-considered case, and the reasoning of the court is 
conclusive. The same rule was stated in Dunlop v. 
Avery, 89 N. Y. 592, but the court in Reid v. McCrum 
was asked to reconsider the question, and it did so, 
holding that the grantee was not bound by the cove- 
nant. But the court decided that under the facts of the 
case the mortgagee was entitled to a lien on the insur- 
ance policy, it appearing in the case that the loss was 
made payable to him as mortgagee, although this pro- 
vision in the policy was subsequeutly stricken from 
the policy without the knowledge or assent of the 
mortgagee. 

A mortgagee has not under all circumstances a lien 
on an insurance policy, although his mortgage contains 
a covenant making it the duty of, the mortgagor to in- 





sure for his (the mortgagor’s) benefit. If insurance 
has been effected, and accepted by the mortgagee asa 
compliance with the covenant, the failure of the mort- 
gagee to collect the insurance, through the insolvency 
of the insurance company or other causes, will not 
give hima lien on other insurance upon the same 
property. This was held in Nordyke v. Gery (Ind.), 13 
N. E. Rep. 683. The mortgagors in this case had 
caused the mortgaged property to be insured in sey- 
eral companies in the sum of $7,500, two of which for 
$2,500 in the aggregate were made payable and deliy- 
ered to the mortgagee as a compliance with the cov- 
enant in the mortgage requiring the mortgngors to 
insure for the benefit of the mortgagee. The latter al- 
leged that since the issuance of the policies the build- 
ing had been destroyed, and that one of the compa- 
nies had become insolvent, so that the mortgaged prem- 
ises with the insurance policies delivered to it were in- 
sufficient to secure the mortgage debt; and the mort- 
gagee prayed for a lien on the insurance policies gen- 
erally. The court below having ruled that it was not 
entitled to such lien, the mortgagee appealed. The 
court said: ‘It was a disputed question, but the court 
may have found from the evidence before it that the 
appellant accepted the policies delivered to and re- 
tained by itasacompliance with the covenant con- 
tained in the first mortgage. That being so, the pro- 
priety of the order made by the court in denying the 
application made for a receiver, and in ordering that 
the residue of the money in its custody be paid to the 
appellees, depends upon whether or not, after the ac- 
ceptance of the policies, the appellant may nevertheless 
resort to the insurance taken out by the mortgagors for 
their own benefit, on account of the total or partial in- 
solvency of one of the companies whose policy it re- 
tains.”’ 

After stating the rule that the mortgagee may in a 
proper case have an equitable lien, the cvurt contin- 
ues: ‘‘ From what has preceded the conclusion may 
be deduced that the right of a mortgagee to avail bim- 
self of the benefit of insurance taken out by the mort- 
gagor depends wholly upon contract, and that his 
right to invoke the aid of a court of equity to enforce 
alien upon money arising from unassigned policies ef. 
fected by and in the name of the mortgagor, depends 
entirely upon the existence of an unfulfilled executory 
agreement on the part of the mortgagor. When acon- 
tract has been fully and fairly executed according to 
its spirit and purpose, and to the acceptance of the 
party for whose benefitit was made, the consumma- 
tion of the contract leaves no room forthe application 
of the equitable doctrine that equity treats that as 
done which ought to have been done. If a mortgagor 
who has covenanted to insure the mortgaged premises 
for the benefit of the mortgagee has effected solvent 
insurance in good faith, in the name and to the accept- 
ance of the mortgagee, to an amount adequate to se- 
cure the debt, then he has done that which he ought 
to have done; andif in good fuith, under the belief 
that he is affording the mortgagee valid indemnity, he 
keeps the policies so taken out alive until the mort- 
gage debt is paid, or a loss occurs, he is not in default. 
* * * In respect to insurance effected by the mort- 
gagor for his own benefit, after and so long as the 
covenant to insure for the benefit of the mortgagee re- 
mained satisfied, the parties stand in the relation of 
mortgagor and mortgagee, between whom no contract 
to insure exists.’’ 

It will be noticed that throughout the opinion in this 
case the court carefully states the qualification that 
the mortgagee must have accepted the insurance as 4 
compliance with the covenant to satisfy the covenant 
so that he cannot claiman equitable lien on other in- 
surance. 

It may at first glance seem difficult to see any ground 
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for such qualification unless it is expressly stipulated 
in the mortgage that the insurance shall be satisfac- 
tory to the mortgagee. When in the absence of sucha 
stipulation the mortgagor has in good faith effected 
sufficient insurance in reliable companies, and made 
the loss payable to the mortgagee, has he not fully 
complied with his covenant to insure? There is noth- 
ing more which he ought to have done, and therefore 
there is nothing more that equity will regard as having 
been done. However it may in such case be said that 
the covenant to insure and keep insured is not satis- 
fied unless the amount of insurance named in the pol- 
icy is collectible under the policies made payable to 
the mortgagee, provided he has not accepted the in- 
surance effected in his behalf as a compliance with the 
covenant, and that to the extent that the covenant 
has not been carried out, the equitable doctrine will 
give hima lien on other insurance. The failure on the 
part or the mortgagor to keep alive a policy would 
certainly be fatal to the claim that the duty which he 
had imposed on himself by contract had been dis- 
charged; and why may not the mortgagee maintain 
that there has been the same failure by the mortgagor 
to perform his contract where the insurance effected 
is not sufficient to satisfy the covenant, whether such 
insufficiency arises from failure to take out enough in- 
surance payable to the mortgagee, or whether it is oc- 
casioned by the insolvency of the insurance company, 
or by any other cause? 

The lien will attach to insurance existing at the 
time the mortgage is given. Ames v. North-western 
Manufg. Mut. Ins. Co. (Minn.), 29 Minn. 330; Nich- 
ols vy. Baxter, 5 R. I. 491. 

In the first case there was a policy for $2,000 on the 
building on the mortgaged property at the time the 
mortgage was given. The covenant was to keep the 
property ‘‘ unceasingly insured ’”’ for the benefit of the 
mortgagee. Subsequently to the execution of the mort- 
gage two other policies were taken out by the mortga- 
goron the same building, and made payable to the 
mortgagee. They amounted in the aggregate to $3,500. 
The covenant was to insure in the sum of $5,200, the 
amount of the mortgage debt. The court held that 
the mortgagee had a lien on the first policy which was 
in existence before the mortgage was given. The court 
said: “‘In the cases cited, with the exception of 
Nichols v. Baxter, the insurance was effected after the 
agreement toinsure. In Nichols v. Baxter it would 
seem that the court thought this made no difference, 
though the opinion alludes (somewhat as a make- 
weight, as it occurs to us) to the fact, which appeared 
by inference only, that the insurance in that case, 
though effected before the agreement to insure, was 
understood by the parties to embrace it. We however 
can see no reason why the same rule should not be ap- 
plicable to insurance already subsisting when the agree- 
ment to insure is made, as to that subsequently ob- 
tained, unless this result is affirmatively excluded by 
the facts of the case. Such subsisting insurance can be 
made payable to the mortgagee, or assigned to him so as 
to satisfy the agreement. Where the agreement is, as 
in the case at bar, ‘to keep’ the premises insured, it is 
entirely consistent with its letter as well as its spirit 
to hold that it embraces prior as well as subsequent in- 
surance; and where,as in the present instance,the value 
of the insured property is such that subsequent insur- 
ance sufficient to satisfy the agreement cannot be ob- 
tained so long as the prior insurance stands. This is 
anequitable circumstance, entitled to great weight 
upon the question whether the prior insurance ought 
tobe held to be covered by the agreement. This 
equitable circumstance is much enhanced when the 
effect of the prior insurance is, as in this case, to scale 
and reduce the subsequent insurance procured and 
made payable to the mortgagee under the agreement.” 





(The fact that the insurance not payable to the mort- 
gagee scales down other insurance payable to him isno 
reason why the mortgagee should have a lien on the 
former for more than the amount by which the latter 
is scaled down, for it isonly to that extent that he is 
injured by it.) Let us continue the quotation from 
the opinion in this case: “‘Applying these considera- 
tions to this case, we are of opinion that Richardson 
(the mortgagee) is clearly entitled to an equitable lien 
upon the proceeds of the first insurance to be applied 
upon his note and mortgage. Cochran (the mortgagor) 
ought to have kept his covenant. He could havedone 
this by procuring a third new policy, or by assigning 
the first insurance, or having it made payable to Rich- 
ardson. As he did not do the former, he should have 
done the latter, and therefore Richardson is in equity 
entitled to stand in the same position as if he had 
done what he ought to have done.” 

In the absence of any agreement on the part of the 
mortgagor to insure for the benefit of the mortgagee, 
the cases all agree that the mortgagee can lay no claim 
tothe insurance money. Columbia Jns. Co. v. Law- 
rence, 10 Pet. 512; Ryan v. Adamson, 57 Iowa, 30; S. 
C., 10 N. W. Rep. 287; Stearns v. Quincy Mut. Ins. Co., 
124 Mass. 61; Carter v. Rockett, 8 Paige, 487; Stamp v. 
Com. Fire Ins. Co., 77 N. ©. 209; S. C., 24 Am. Rep. 
443; McDonald v. Black's Adm’r, 20 Ohio, 185; Nich- 
ols v. Baxter, 5 R.1. 491; Plimpton v. dns. Co., 43 Vt. 
497; Ames v. North-western Mut. Ins. Co., 13 N. W. 
Rep. 137. 

It is not necessary that the agreement for the insur- 
ance should be embraced in the mortgage. It is suffi- 
cient if the agreement is oral. Miller v. Aldrich, 31 
Mich. 408. 


GRAND Forks, DAKOTA. 


Guy C. H. Corxiss. 
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CARRIER— RAILWAY—EJECTION OF PAS- 
SENGER FOR FAILURE TO PRODUCE 
TICKET. 


ENGLISH COURT OF APPEAL, JUNE 12, 1888. 
BUTLER V. MANCHESTER, SHEFFIELD AND LINCOLN- 
SHIRE RAILWAY CoMPANY.* 


The plaintiff was a passenger by the defendants’ railway. The 
ticket issued to him incorporated by reference certain 
conditions published in the defendants’ time-tables, one 
of which was that every passenger should show and de- 
liver up his ticket to any duly authorized servant of the 
company, when required to do so for any purpose, and 
any passenger travelling without a ticket, or failing, or 
refusing to show or deliverup such ticket as aforesaid, 
should be required to pay the fare from the station 
whence the train originally started. The plaintiff having 
lost the ticket was unable to produce it when required to 
do so during the journey by one of the defendants’ ser- 
vants. The plaintiff was thereupon required to pay the 
fare from the station whence the train had started, and 
on his declining to do so, was forcibly removed by the 
defendants’ servants from the carriagein which he was 
travelling, no more force however being used than was 
necessary for his removal. He thereupon sued the de- 
fendants for assault. 

Held, that the contract between the plaintiff and the defend- 
ants did not by implication authorize the defendants to 
remove the plaintiff from the carriage on his failing to 
produce a ticket and refusing to pay the fare as provided 
by the condition; that the defendants were not justified 
in so removing him; and that the action was therefore 
maintainable. 





*21Q. B. Div. 207. 
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HE plaintiff was a passenger by the defendants’ rail- 
way. He had taken a return ticket for a journey 
by an excursion train from Sheffield to Manchester 
and back. The ticket issued to him had upon it the 
words ‘subject to the cunditions contained in the 
company’s time-tables and advertisements.”’ In the 
time-tables issued by the defendants were published 
certain by-laws and regulations headed ‘“* By-laws and 
regulations made by the company with the approval 
of the board of trade for regulating the travelling upon 
and using [the railways belonging tothe said com- 
pany,” and which were stated to be made under the 
seal of the company and approved by the board of 
trade. One of such regulations was to the following 
effect: ‘* No passenger will be allowed to enter any 
carriage used on the railway, or to travel therein upon 
the railway, unless furnished by the company with a 
ticket specifying the class of carriage and the stations 
for conveyance between which such ticket is issued. 
Every passenger shall show and deliver up his ticket 
to any duly authorized servant of the company when 
required to do so for any purpose; any passenger 
travelling without a ticket or failing or refusing to 
show or deliver up his ticket as aforesaid shall be re- 
quired to pay the fare from the station whence the 
train originally started to the end of his journey.” 
Certain of the other by-laws and regulations ex- 
pressiy provided for the removal of passengers from 
the company’s carriages and premises, e. g., those with 
regard to persons intoxicated or using obscene and 
abusive language, or smoking in carriages not specially 
provided for that purpose. 

The plaintiff gave up the outward half of his ticket 
at Manchester, and on his return journey was required 
at Wadsley Bridge station, a mile out of Sheffield, to 
produce his ticket, but was unable to do so, having 
lost the return half of the ticket. The ticket collec- 
tor required him to pay the ordinary third-class fare 
from Manchester, which he declined todo. The com- 
pany’s servants refused to allow him to proceed with- 
out paying such fare, although he offered his name and 
address; and as he would not alight from the carriage, 
he was removed therefrom by force. He thereupon 
sued the company furassault. The jury found that no 
more force had been used in removing him than was 
necessary for the purpose, and assessed the damages 
at 251. It was agreed that the learned judge should 
decide all questions of fact other than the questions 
as to whether there had been an excess of force used 
and as to the amount of the damages. The learned 
judge gave judgment for the defendants, holding it to 
be an implied term of the contract, that if the passen- 
ger failed to produce his ticket, his right to be carried 
ceased, and that he might be removed from the car- 


riage. 
Waddy, Q.C., and Lawson Walton, for plaintiff. 
Lockwood, Q.C., and Cyril Dodd, for defendants. 


Lorp EsHer, M.R. In this case the plaintiff, who 
was a passenger by defendants’ railway, had paid fora 
ticket, but had lost it. Ata certain stage of the jour- 
ney he was asked to produce his ticket, and not being 
able to do so, was told that he must pay the ordinary 
third-class fare from Manchester to Sheffield. He re- 
fused to do so; and thereupon the defendants’ ser- 
vants assumed the power of pulling the plaintiff forci- 
bly out of the railway carriage in which he was travel- 
ling. The plaintiff brings an action of assault against 
the defendants for this act of their servants; and the 
defendants assert that they were justified in removing 
the plaintiff from their carriage by force, using no 
more force than was necessary for the purpose of over- 
coming his resistance. The defendants putit that the 
plaintiff was unlawfully upon their premises, and it is 





admitted that the allegation that he wasso is material] 
to their defence. The question therefore is whether 
it is true that he was unlawfully on their premises. [ 
do not think that is made out. What is the nature of 
the relation between the plaintiff and the defendants? 
It is, as it appears to me, a contractual relation. It 
was alleged that the contract was for a right to go on 
defendants’ land in the nature of an easement, but 
that, there being no grant of an easement under seal, 
there was only a license given by the defendants to go 
on their premises, which they could revoke. All I 
will say with regard to that contention is, that though 
it may have been quite right for the defendants’ coun- 
sel to suggest the point, it seems to me when con- 
sidered to be contrary to good sense. To say that a 
passenger by railway from London to Liverpool is to 
have an easement all over the line between those 
places seems to me really ridiculous; and the absurd- 
ity of such a view of the case becomes greater when 
we remember that companies often contract to convey 
passengers over the lines of other companies. It seems 
to me therefore that the considerations upon which 
the case of Wood v. Leadbitter, 13 M. & W. 838, turned 
are not applicable in this case. The contract between 
the plaintiff and the defendants really is, that on his 
paying the fare for the journey, they will carry him in 
their carriage on the journey, for which he has so paid 
the fare, using due care for hissafety while so doing. 
That contract may be subject to conditions by reason 
of notice given to that effect upon the ticket incor- 
porating such conditions. In this case it is said that 
the ticket referred to certain conditions and thereby 
incorporated them into the contract. The only condi- 
tions which can be alleged to be so incorporated into 
this contract are the by-laws and regulations which 
the company made in pursuance of the authority 
given them for that purpose by statute. They can only 
make by-laws and regulations in pursuance of their 
statutory powers, and accordingly we find that they 
assume to make certain by-laws and regulations as re- 
quired under the Railways Clauses Consolidation Act, 
1845, viz., under the seal of the company and with the 
approval of the board of trade, and such regulations 
are the only conditions which car be looked on as in- 
corporated by reference by this ticket. One of such 
by-laws and regulations provides, that ‘*‘ Every passen- 
ger shall show and deliver up his ticket to any duly 
authorized servant of the company when required to 
do so for any purpose; and any passenger travelling 
without a ticket, or failing or refusing to show or de- 
liver up his ticket as aforesaid, shall be required to 
pay the fare from the station whence the train origin- 
ally started to the end of his journey.” I do not think 
it is necessary for the purposes of this case to discuss 
the question whether that is a valid or reasonable 
regulation, or how far the plaintiff would be bound by 
it if unreasonable. It would seem, if the decision in 
Saunders v. South-eastern Ry. Co.,5 Q. B. Div. 456, be 
correct, not to be reasonable. Whenever it becomes 
necessary we must deal with that question, but I 
think we may for the present purpose assume that the 
condition is reasonable. The effect of it is that the 
passenger is under an obligation to show his ticket, 
when asked to do so, and if he fails to do so, a certain 
consequence is to follow, viz., that he must pay the 
fare from the station whence the train started. But 
suppose that he refuses to do so, he no doubt breaks 
his contract; but does it result that the company’s 
servants may lay hands on him and remove him from 
the carriage? I do not think that it does. The remedy 
is by proceeding against him for the amount of the 
fare he refuses to pay. Where is there any contract 
by which he has agreed, that if he fails to show a 
ticket or to pay the fare mentioned in the regulation, 
the company may lay hands on him and put him out 
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of the carriage by force? No one has any right to lay 
hands forcibly on a man in the absence of some legal 
authority to do so or some agreement to that effect. It 
is argued that such a right on the part of the company 
must be implied, but no court has a right to imply any 
term as between parties which was not clearly and 
obviously within the contemplation of both the par- 
ties, and I cannot agree with the learned judge in the 
court below in holding that such a term should be im- 
plied. For these reasons I think his decision was 
wrong, and that the appeal should be allowed and 
judgment entered for the plaiutiff. 


LinDLey, L.J. I am of the same opinion. The 
question raised by this case is one of great importance 
both to the company and the passenger. One knows 
that railway companies may be placed in great diffi- 
culty by the unscrupulous attempts of fraudulent per- 
sons to cheat them; and I do not desire to express any 
opinion one way or the other on the question whether 
or not some condition might be made, which, if prop- 
erly worded, would justify the company in future in 
taking the course they claimed to take in the present 
case. There does not seem to me to be any by-law or 
regulation in this case which authorized the company 
to remove from their carriage a passenger who failed 
to produce his ticket. That consideration seems to 
me to be the key to the whole case. How can the 
company justify laying hands on the plaintiff? The 
plaintiff had taken his ticket, and the effect was that 
there was a contract by the company to carry him to 
Manchester and back. There is no authority as yet to 
the effect that such a contract of carriage is a contract 
for an interest in land. It seems to me to be a totally 
different thing from a contract for an interest in land; 
and it seems to me absurd to treat the case as one of 
revocable license. It is a case of a contract for car- 
riage. The doctrine of Wood v. Leadbitter, 13 M. & W. 
838, does not appear to me to be at all applicable to 
the cuse of such acontract. Supposing that the con- 
tract of carriage involved a contract for production of 
the ticket or payment of another fare, and the plain- 
tiff broke that part of the contract, does it follow as a 
matter of law that the defendants could turn him out 
of the carriage? The remedy is to take proceedings 
for the breach of contract on his part. It is argued 
that having broken the contract he was no longer law- 
fully on the defendants’ premises. I do not see that 
that consequence follows. It does not appear to me 
that the contract between the plaintiff and the de- 
fendants was cancelled by reason of the plaintiff's 
breach of contract. In my opinion the defendants 
failed to show that the plaintiff was unlawfully upon 
their premises, and therefore they had no right to re- 
move him therefrom by force. For these reasons I 
agree that the appeal should be allowed. 


Lopes, L.J. It is somewhat extraordinary that 
there should be no authority on such an important 
point as that raised in the present case. To my mind 
the case is very clear. In the first place, it is to be ob- 
served that there is no by-law or regulation which can 
be relied on as protecting the defendants in respect of 
what their servants did in this case. Whether any 
regulation could be framed which would do so, I 
doubt; but it is unnecessary to express any opinion as 
to that, because there is no such by-law or regulation 
in this case. That being so, the question is whether 
the company’s servants were justified in the absence 
of any such by-law or regulation in laying hands on 
the plaintiff as they did. The plaintiff had admittedly 
properly taken his ticket for the journey from Shef- 
field to Manchester and back, and had paid the full 
fare for the journey, and admittedly he had lost his 
ticket accidentally. The effect is, to my mind, that he 
was lawfully in the defendants’ carriage. It seems to 





me sufficient to state so much to show that the de- 
fendants were not justified in assaulting him as they 
did. It is argued that there wasa breach by him of 
an implied contract. I find it difficult to understand 
what the nature of the suggested implication could be, 
unless it were to the effect that he agreed or consented, 
that if he lost his ticket, the company should be au- 
thorized to lay hands on him and remove him from 
their carriage. I see no evidence whatever of any 
contract of that kind. If there were any breach of 
contract by him, it seems to me clear that they were 
not entitled to lay hands on him, but that their 
remedy would be by proceeding for the amount of the 
fare which he refused to pay. The case of Wood v. 
Leadbitter, 13 M. & W. 838, was relied upon by the 
counsel for the defendants; bat I do not think that 
the principles enunciated iu that case have any appli- 
cation to the present. The question there was as to 
the right to go upon land. The present case is one of 
a contract to carry with reasonable care, and has noth- 
ing to do with land or any easement over or license to 
goupon land. It does not appear to me that any 
question as to the revocability or otherwise of a 
license arises. For these reasons I agree that the ap- 
peal should be allowed. 
Appeal allowed. 


—_———_¢———— 


SHIP AND SHIPPING — BILL OF LADING— 
DEVIATION— LOSS BY EXCEPTED PERILS 
OF THE SEA. 


ENGLISH COURT OF APPEAL, FEB. 12, 1888. 


Lepuc v. WARD.* 


A bill of lading stated that goods were shipped upon the 
steamship A., now lying in the port of F., and bound for 
D., with liberty to call at any port in any order and to de- 
viate for the purpose of saving life or property, to be de- 
livered at the port of D. to order or assigns, perils of the 
sea, etc., being excepted. 

Held, that this was a contract to carry the goods from F, to 
D. by the ordinary sea track between those places, call- 
ing at any ports that were substantially on the line of that 
voyage in any order ; that the conveying goods from F. 
to a port considerably out of the course between F. and 
D. before proceeding to D., was an unauthorized devia- 
tion ; and that shipowners were liable to indorsees of the 
bill of lading for a loss occurring through perils of the sea 
during such deviation, notwithstanding the exception. 


PPEAL by the defendants from the ;judgment of 
Denman, J., at the trial before him without a 
jury. 

The action was brought by the indorsees ofa bill of 
lading against shipowners for non-delivery of goods. 
The defence alleged that the loss occurred owing to 
perils of the sea, which were excepted by the bill of 
lading. Reply, that the loss occurred during an unau- 
thorized deviation. 

The bill of lading in question commenced as follows: 

‘*Shipped in apparent good order and condition by 
Fruman Filiale de ingurischen Landesbank, in and 
upon the good steamship Austria, now lying in the 
port of Fiume, and bound for Dunkirk, with liberty 
to call at any ports in any order * * * and to de- 
viate for the purpose of saving life or property, 3123 
bags of rape seed, being marked and numbered as per 
margin, and to be delivered in the like good order and 
condition at the aforesaid port of Dunkirk unto order 
or assigns, etc.” 

The Austria, which was a general ship, had goods on 
board for Glasgow, and went there before going to 
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Dunkirk; and during this deviation the plaintiffs’ 
goods were lost by perils of the sea. Atthe trial evi- 
deuce was given for the purpose of showing that the 
shippers knew and assented to the Austria going to 
Glasgow before going to Dunkirk. 

The judge held that the evidence did not prove any 
agreement on the shippers’ part that the ship should 
proceed via Glasgow, and doubted whether it was ad- 
missible at all. 


Gainsford Bruce, Q.C., and Lawson Walton (Finlay, 
Q.C., with them) for defendants, cited Lowry v. Rus- 
sell, 8 Pick. 360; Crocks v. Allan, 41 L. T. Rep. (N. 8.) 
800; 5 Q. B. Div. 38; Sewell v. Burdick, 52 L. T. Rep. 
(N. S.) 445; 10 App. Cas. 74; Bragg v. Anderson, 4 
Taunt. 229; Ashley v. Pratt, 16 M. & W. 471. 


Sir Charles Russell, Q.C., and Gorell Barnes, Q.C., 
for plaintiffs, cited The Delaware, 14 Wall. 579; May v. 
Badcock, 4 Ohio, 334. 


Lorp EsHer, M.R. In this case the plaintiffs were 
owners of goods shipped on board the defendants’ 
ship; and they bring an action against the defendants, 
because they say that they were parties to a bill of 
lading, and put their goods on board the defendants’ 
ship on the terms of the bill of lading, and were enti- 
tled by those terms to have their goods delivered to 
them at Dunkirk. The answer of the shipowners is, 
that the goods were lost by perils of the sea. The an- 
swer to that is that the goods were not lost by any 
perils of the sea that the shipowners are entitled to 
rely on; that they were lost while the shipowners 
were committing a breach of their contract; that they 
were lost in a place to which the exception of perils of 
the sea did not apply; that the shipowners are there- 
fore liable. The case was tried before my brother 
Denham. It is clear that the plaintiffs were assignees 
of the bill of lading, aud the persons to whom the con- 
tracts had passed strictly within the terms of the Bills 
of Ladiug Act. That act passes the contract, and 
puts the assignee in a better position that the original 
shipper in some respects. The question in this case is, 
what is the contract contained in the bill of lading? 
It was suggested that a bill of lading is in all circum- 
stances nothing but a receipt for the goods, and con- 
tains no contract, except that the goods have been re- 
ceived by the shipowners and are to be delivered by 
them at the place named. This is an instrument which 
has received one construction from the mercantile 
world and the courts for more than a hundred years. 
When a bill of lading is signed and given, where there 
is a charter-party and in contemplation of a charter- 
party, the bill of lading is only a receipt for the goods; 
because all the terms of the contract of carriage, as be- 
tween the shipowner and the charterer, are contained 
in the charter-party, and the bill of lading is only 
given to enable thecharterer to deal with the goods 
during transmission. But even where there is a char- 
ter-party, although the bill of lading is only a receipt 
as between the charterer and the shipowner, it is more 
than a receipt as between the indorsee and the ship- 
owner; it contains the contract between them. Then 
let us consider what a bill of lading is when it is to be 
regarded as a receipt for goods. It is not then a con- 
tract at all, nor is it conclusive as a receipt for the 
goods; treating it as a receipt, it can be contradicted 
by evidence. The question whether a bill of lading 
can be any thing more than a receipt for goods de- 
pends upon whether the captain has received the 
goods, because the captain has no authority from the 
owner to make a contract of carriage except for goods 
put on board. If the bill of lading is wrong as to the 
goods put on board, its effect is destroyed for any 
other purpose. But if the goods have been received 
on board, the bill of lading is more than a receipt, it is 





a contract of carriage. The captain has authority not 
only to make a contract of carriage, but to reduce it 
into writing. The bill of lading is, between him and 
the shipper, the contract for the carriage of the goods 
reduced into writing. Whenever a contract is reduced 
into writing, that writing is the only evidence of the 
contract. It can only be varied by showing a usage so 
general that it must be taken to be imported into the 
contract. That is the only evidence that can be given 
outside the written contract. To show that the par- 
ties have agreed to some other terms outside ‘the con- 
tract is to seek to vary the terms of a written contract, 
and that is not allowed with regard to a bill of lading 
any more than it is with regard to any other contract 
which has been reduced into writing as the evidence 
of the contract. It is startling to be told that this is 
new law. The law was certainly so stated by Black- 
burn, J., in Fraser v. Telegraph Construction Co., 29 L. 
T. Rep. (N. 8.) 373; L. R., 7 Q. B. 565. He said: ** The 
bill of lading, notwithstanding some case that Mr. Co- 
hen referred to in the Common Pleas, must be taken 
to be the contract under which goods are shipped, and 
until I am told different by a court of error, I shall so 
hold.”? Inthe case of Chartered Mercantile Bank of 
India v. Netherlands India Steam Navigation Co., 46 
L. T. Rep. (N. S.) 530; 10 Q. B. Div. 521, I expressed 
the same view of the nature of a bill of lading as I had 
always expressed, and as lam now expressing. In the 
case of Glyn v. East and West India Dock Co., 47 L. T. 
Rep. (N. 8S.) 309; 7 App. Cas. 591, Lord Selborne said 
in the House of Lords: *‘ Every one claiming as as- 
signee under a bill of lading must be bound by its 
terms, and by the contract between the shipper of the 
goods and the shipowner therein expressed. The pri- 
mary office and purpose of a bill of lading, although 
by mercantile law and usage it isasymbol of theright. 
of property in the goods, is to express the terms of the 
cuntract between the shipper and the shipowner.”’ To 
say therefore except in the case I have before stated 
of its being given to a charterer who has also a char- 
ter-party, that a bill of lading is only a receipt for the 
goods is to maintain a proposition which cannot be 
supported. It seems to me impossible to say that the 
bill of lading does not contain the terms of the con- 
tract of carriage. Then the next question is whether, 
assuming the bill of lading to contain the contract of 
carriage, it is part of that contract that the goods shall 
be carried on the particular voyage described. Now 
the bill of lading in the present case is in the ordinary 
terms that have been used in bills of lading since they 
were first established, and one might therefore expect 
that they had by this time received some construc- 
tion. It is argued on the part of the defendants that 
the course of the voyage is no part of the contract; 
but it is not said why, if that is so, the voyage is put 
into the bill of lading at all. Consider the effect upon 
business, if that contention was right. Goods are 
bought by some one at the place where they are to 
send to some other place. The purchaser buys them 
at one place for the purpose of selling them at another. 
He does not want to buy things in the air. Thegoods 
are to be sold again at some particular market. If the 
purchaser does not know at ali when the goods will be 
delivered, he will not buy them, because he cannot 
judge as to whether he can make a profit by them or 
carry vut a contract he may have entered into. Busi- 
ness could not be carried on upon those terms. Agaiu 
with regard to the insurance of the goods, what under- 
writers would insure a voyage, nominally from one 
port to another, but which might be all round the 
world? It would be impossible ever to insure under 
such circumstances. To suppose therefore that the 
voyage is no part of the contract, is to disregard the 
whole course of mercantile business. The voyage isa 
very important part of the contract of carriage. The 
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contract is not simply to carry from one place to 
another, but to carry from the one place to the other 
by theordiuary and usual course. That is one part, 
and a very important part of the contract of carriage. 
If the ship is to go to other places besides the port of 
destination, that is provided for in the bill of lading, 
and that is put into the bill of lading as part of the 
contract of carriage. The bill of lading states that the 
goods are shipped on a named ship lying in the port of 
shipment and bound for the port of destination. That 
being the universal mode of describing the voyage in 
the bill of lading, what is the construction that has 
always been put on that form of words? That form 
has received one universal construction, both from 
merchants and courts of law. That is the ordinary de- 
scription of a voyage from one point to another upon 
the ordinary sea track from the one place to the other 
on such a voyage. That course may vary with the 
winds, or according to circumstances; the ordinary 
sea track is not a direct line that is always the same. 
It is the ordinary track of the voyage according to a 
reasonable construction of the term. If that is the 
meaning of the bill of lading, how can the exception 
apply to the facts of the present case? The perils of a 
voyage from Rotterdam to Marseilles are not the same 
perils as the perils of a voyage from Liverpool to New 
York. This is a voyage from Fiume to Dunkirk by 
the ordinary sea track ‘* with liberty to call at any 
ports in any order.’’ It is argued that that means 
that there is liberty to call at any port in the world. 
Here again it is a question of what is the mercantile 
meaniug of the words used. The meaning obviously is 
liberty to call at any ports on the voyage. The ship 
may call at those ports for any purpose; in that re- 
spect she is not confined at all. Moreover the mean- 
jing must be that she is at liberty, not only to call, but 
to stop for a time; otherwise it would be useless to 
allow her to call. Without such a provision, to stop 
at a port, even though the ship is in her course, would 
be a deviation within the meaning of a policy of insur- 
ance. Then, if a ship is allowed simply to call at any 
ports, that has been invariably held to mean in their 
geographical order; so a further power is given by 
adding the words ‘‘in any order.’’ Those words give 
the power of going back to any port that has been 
passed. Therefore the persons to whom the shipper 
gave this bill of lading would know that the ship was 
to go from Fiume to Dunkirk, calling at any ports sub- 
stantially on the line of that voyage in any order. To 
go to any port beyond that line was to commit a devi- 
ation and a breach of contract. The defendants’ ship 
went to Glasgow, a port not on the course of the voy- 
age from Fiume to Dunkirk. Thereupon the excep- 
tion in the bill of lading did not apply to relieve them. 
They have failed to deliver the goods at Dunkirk, and 
are not within any exception which excuses that fail- 
ure. The principles I have stated seem to me to be 
plain and business-like. It is said that there is an 
American case in which it was held, that where the 
voyage is described in terms in the bill of lading, the 
shipowner may be allowed to show that the person to 
whom he gave the bill of lading knew that the ship 
was going on another voyage. If that was said at all, 
which I doubt, it was said in a case where it was not 
wanted for the decision, as there appears to have been 
proof of a custom to deviate. Iam inclined to think 
that that case has been misreported. There are two 
other American cases in which the principles are laid 
down exactly as they have always been upon this sub- 
ject in England. But I rest my judgment on what I 
think to be clear and recognized authority in the Eng- 
lish courts. 

Fry, L.J. In my view avery large portion of the 
argument which we have heard in this case is con- 
cluded by the provisions of the Bills of Lading Act. 





The plaintiffs entered into a contract with merchants 
abroad for the purchase of goods to be shipped from a 
foreign port. The substance of that contract was, that 
the vendors were to deliver shipping documents to the 
purchasers, and that the purchasers were to pay the 
price in exchange for the documents. The Bills of 
Lading Act provides (section 1) that “every indorsee 
of a bill of lading to whom the property in the goods 
therein mentioned shall pass upon, or by reason of the 
indorsement, shall have transferred to and vested in 
him all rights of suit, and be subject to the same lia- 
bilities in respect of such goods as if the contract con- 
tained in the bill of lading had been Jmade with him- 
self.’” Those words appear to me to be applicable to 
the present case. The plaintiffs are indorsees of a bill 
of lading to whom the property in the goods therein 
mentioned has passed upon or by reason of the in- 
dorsement. The Legislature have declared that there 
is a contract in the bill of lading, and that the benefit 
of that contract is vested in the indorsees. It seems 
to me to be impossible in the face of that section for 
the court to say that a bill of lading contains no con- 
tract. The master of the rolls has referred to the cases 
of Fraser v. Telegraph Construction Co., ubi sup.; 
Chartered Mercantile Bank of India v. Netherlands 
India Steam Navigation Co., ubi sup., and the language 
used by Lord Selborne in Glyn v. East and West India 
Dock Co., ubi sup. Lord Selborne says: ‘‘ Every one 
claiming as assignee under a bill of lading must be 
bound by its terms, and by the contract between the 
shipper of the goods and the shipowner therein ex- 
pressed. The primary office and purpose of a bill of 
lading, although by mercantile law and usage it isa 
symbol of the right of property iu the goods, is to ex- 
press the terms of the contract between the shipper 
and the shipowner.” The contract therefore is to be 
sought for in the terms of the bill of lading itself, and 
I cannot bring myself to think that such an important 
term as the description of the voyage is no part of the 
contract. The question therefore simply becomes one 
of the construction of this contract. The contract 
says: “Shipped in apparent good order and condition 
on the steamship Austria, now lying in the port of 
Fiume and bound for Dunkirk, with liberty to call at 
any ports in any order, and to deviate for the purpose 
of saving life or property.’’ It appeurs to me that the 
only right of deviation is that described in those 
words; aright to deviate for the purpose of calling at 
any ports in any order, and for the purpose of saving 
life or property. Then is Glasgow, which is hundreds 
of miles out of the course from Fiume to Dunkirk, a 
port within that provision? The answer is that which 
the master of rolls has given, viz., that it is not, and 
that the ports referred to are ports on the course of 
the voyage. But it is said that it has been laid down 
in an American case that notice to the shipper of the 
route by which the ship is going to sail will rebut the 
implied term in the contract that it shall proceed to 
the port of destination by the direct route. Now, in 
the first place, it is to be observed that this was a mere 
obiter dictum not necessary for the decision of the case. 
Apart from that however it is impossible to say that 
any effect can be given to a notice to the shipper of 
something affecting the contract, which contract can 
by statute be passed on to another person. The power 
to deviate contained in the written contract repels the 
possibility of the existence of any other power to de- 
viate. And lastly, | may say that I agree with the 
learned judge who tried the case, that the evidence 
falls short of showing that there was any understand- 
ing between the shippers and the shipowners that the 
vessel was to go to Glasgow before going to Dunkirk. 
I do not think it necessary to rely upon that, because 
as I have said, where a statute has made the benefit of 
a contract assiguable to a third party, it is inconsist- 
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ent with the policy of the statute to allow any thing 
which took place between the parties to the contract, 
but which is not embodied in it, to affect the contract. 
For these reasons I think the appeal should be dis- 
missed. 


Loprs, L.J. Ican add nothing to the exhaustive 
judgment of the master of the rolls, except to say that 
I think this bill of lading is clear and distinct, not 
only as to the place to which the goods were to be con- 
veyed, but also as to the voyage; and I therefore think 
that the evidence which was given was inadmissible. 
The judgment of Denman, J., was right, and the ap- 
peal must be dismissed. 

Appeal dismissed. 


PARTNERSHIP — CHECK BY PARTNER ON 
FIRM ACCOUNT FOR PRIVATE DEBT— 
PRESUMPTION. 


NEBRASKA SUPREME COURT, JULY 3, 1888. 


WARREN V. MARTIN. 


In an action by copartners against a vendor to recover the 
proceeds of a bank check drawn by one partner on the 
firm’s bank deposit, for house furniture for his separate 
use, held, that it may be presumed without allegations to 
the contrary that the check was given on account of the 
partner's interest from profits in the business of the firm. 


_— to District Court, Fillmore county. 


John P. Maule, for plaintiffs. 
John Barsby, for defendant. 


Coss, J. This action was brought on error from 
the District Court of Fillmore county, where judg- 
ment was rendered for the defendant. The plaintiff 
in 1885 formed a partnership with James Peabody, of 
Fairmont, Neb., for the purchase and shipment of 
grain at Fairmont and Geneva, Neb. Peabody, with- 
out contributing any money, managed the business, 
and was entitled to a certain share of the profits. Asa 
member of the firm he purchased of defendant, then a 
furniture dealer at Fairmont, $400 worth of furniture 
for his own personal use. On October 14, 1885, Pea- 
body paid the defendant’s bill with the following 
check: 

** No. 1,258. FAIRMONT, NeEB., October 14, 1885. 

“Geneva Exchange Bank pay to T. H. Martin or 
order four hundred dollars. 

“JAMES PEABODY & Co. 
“$400. WRIGHT.” 


Which check was delivered to defendant, indorsed 
by him and paid. Theplaintiffs allege that the trans- 
action was without their knowledge or consent, and in 
fraud of their rights. The partnership was dissolved 
in August, 1886; all assets, property and benefits of 
the firm belonging to the plaintiffs. That both Pea- 
body and the defendant refuse to account for the 
money paid and received on the check. The defend- 
ant appeared, and demurred to the plaintiffs’ petition 
**that it does not state facts sufficient to constitute a 
cause of action,’’ on which judgment was given for 
thedefendant. The plaintiffs assign as errors (1) that 
the court erred in sustaining the demurrer; (2) that 
the judgment of the court is contrary to law. 

The plaintiffs’ counsel insist that the rule of law ap- 
plies to this case, ‘‘that where the creditor of one 
partner knowingly accepts a partnership engagement 
in payment of that partner’s individual debt,’'the trans- 
action does not affect the rights of the other partners | 





without they consent to or sanction it, and is fraudu- 
lent and void asto them.’’ In support of this rule is 
cited 8 Kent Com. 42-44; Story Partn., §§ 131, 132. 
This proposition is not disputed. Itis a well-settled 
principle that one partner cannot rightfully apply the 
funds of his firm to the payment of his own pre-exist- 
ing debts without the implied authority and assent of 
the other partners. This rule has been held to extend 
even to creditors who had no knowledge at the time 
that the fund was partuership property. The author- 
ity of each partner to dispose of the partnership funds 
strictly and rightfully extends only to the partnership 
business, or to that within the scope of its authority, 
or to the progress of its affairs. This rule however is 
subject to exception. In the case of bona fide pur- 
chasers without notice for a valuable consideration 
the partnership may be bound by the act of one. Each 
ordinarily in the absence of fraud on the part of pur- 
chasers, or covin on the part of vendor, has complete 
disposition of partnership interests, and is con- 
sidered as the authorized agent of the firm. This 
power is indispensable to the safety of the public and 
the successful operations of the partnership. The 
same power in each exists respecting purchases on 
joint accounts, without regard to what fraudulent 
views the goods were purchased with, or to what pur- 
poses they were applied by the purchasing partner, if 
the seller be clear of the imputation of collusion. 
Where one partner misapplies the funds or securities 
of the partnership in payment of his own private 
debts, the creditor dealing with the partner, and 
knowing the circumstances, will be deemed to act in 
fraud of the partnership, and the transaction will be 
treated as a nullity. But while thisis the general doc- 
trine in the absence of controlling circumstances, yet 
the presumptionjof any fraud or misapprehension may 
be rebutted by the circumstances of the particular 
case. It may be shown that the other partners have 
by fair implication, authorized the application of 
funds to the very purpose, or that the partner has ac- 
quired, with the consent of the firm, an exclusive in- 
terest therein, or that from other circumstances the 
transaction was actually bona fide, and unexception- 
able, althought it went to the discharge of the private 
debt of one partner only; for the application by a sin- 
gle partner of a joint security in discharge of his indi. 
vidual debt by no means necessarily establishes that it 
is a fraud upon the firm; for it may not only have been 
expressly authorized by the firm, but it may frequently 
result from prudential cousiderations and arrange- 
ments referable to their own business interests. Story 
Partn., § 133. 

In the leading case of Dob vy. Halsey, 16 Johns. 33, 
which runs through the notes of the text-books on 
this subject, and where the principle was reviewed in 
the Supreme Court at Albany in 1819, it was held that 
‘where one partner delivered partnership property to 
a third person, who received it knowing that it is such 
in payment of hisindividual debt, inan action by the 
partners against the creditor of the one partner for 
the value of the property, the debt of the one partner 
is not a defense or set-off against allthe partners.” It 
was also held that ‘‘ where one person advances funds 
for carrying on trade, and another furnishes his per- 
sonal services, for which he is to receive a proportion 
of the profits, there isa partnership existing between 
them, both as regards the partners themselves and 
third persons.” And further, that “in an action for 
the breach of a contract relative to the partnership 
concerns, if all the partners do not join as plaintiffsin 
the suit the non-joinder of the other partner is a 
ground for nonsuit at the trial.’’ Spencer, J., in de- 
livering the opinion of the court said: ‘‘ Had the one 
partner, Moore, paid the defendant the debt due to 
him in money which he had taken out of the partner- 
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ship fund, it would have presented a different ques- 
tion. Such a payment would have been valid in the 
absence of all proof that defendant knew that the 
money Of the firm had been thus misapplied. In such 
case there would have been ground for presuming that 
the transaction was fair, and that the debt had been 
paid out of the private funds of the partner indebted.” 
This leading precedent presents two phases of the pres- 
ent case: The partner Moore and the partner Peabody 
were members of the plaintiffs’ firms respectively as 
managers, to receive their proportion of the profits, 
and neither joined in the action for the recovery; 
for the non-joinder in the precedent the plaintiff was 
cast. 

In the case of Gansevoort v. Williams, 14 Wend. 137, 
the same principle was again reviewed and maintained 
by the same court at Utica in 1835: ‘‘ That where one 
partner of a mercantile firm gives a note in the name 
of his firm for his individual debt, the assent of the 
other partuer may be implied from facts and circum- 
stances. An express assent need not be shown.” Nel- 
son, J., in delivering the opinion, said: ‘“ Prima facie 
the execution of the bill or note in the name of the 
firm by one partner binds the whole. The burden 
therefore of proving a presumptive want of authority 
—and of course fraud, for that necessarily follows— 
lies upon the copartuers. We hold that the fact that 
the paper of the firm being given out of the partner- 
ship business of one member is presumptive evidence 
of the want of authority to bind the other members 
of the firm; and if the person taking it knows the 
fact at the time, he is chargeable with notice of want 
of authority, and guilty of concurring in an attempted 
fraud upon the other partners. Why should the part- 
ners be bound at all when the paper is in fact signed 
without their authority? This is no doubt against 
general principles, and involves the injustice of sub- 
jecting a person to answer for an act of another to 
which he never assented. The answer is founded upon 
the law merchant. By entering into the partnership 
each reposes confidence in the other, and constitutes 
him a general agent as to all the partuership concerns, 
and the inconvenience to commerce, if it were neces- 
sary that the actual consent of each partner should be 
obtained, or that it should be ascertained that the 
transaction was for the benefit of the firm in the ordi- 
nary transaction of their business, suggested the rule 
that the act of one, when it has the appearance of be- 
ing on behalf of the firm, is considered the act of the 
rest; and whenever a bill is drawn, accepted or indorsed 
by one of several partners on behalf of the firm during 
its continuance, which comesinto the hands ofa bona 
fide holder, the partners are liable to him, though in 
truth one partner only negotiated the bill for his own 
benefit, without the consent of the copartners. 1 Chit. 
Bills, 30; Swan v. Steele, 7 East, 210. There appears 
never to have been a doubt in England or in this State 
in any of the cases cited but that all the partners are 
bound, unless the bona fides can be impeached. What 
shallamount to an impeachment is oftentimes dis- 
puted, and in England seems to rest very much upon 
the circumstances of the case. There is more uni- 
formity and precision in the application of the rule 
here. It is undoubtedly the practice of mercantile 
firms to indorse the bank paper of each other by the 
hand of any one of the members. Upon astrict appli- 
cation of the rule in this court, and upon some of the 
cases in England, such paper would not bind the firm, 
ifthe bank had knowledge of the facts. It is not 
within the purpose and business of a mercantile firm 
to indorse paper for their neighbors. Such business 
isnot within the contemplation of the partnership, 
and therefore no authority isto be implied or attached 
to any one of the members. It might well alarm the 
community to lay down the position that the partner- 





ship indorsement of accommodation paper by one of 
the firm, for any person that might ask him, would be 
binding upon all, whether the holder kuew the facts 
or not. Even the authority of one partner to sign bills 
and notes for the firm, when interested, is only im- 
plied, and may be rebutted by notice. 1 Chit. Bills, 33. 
It would be a strange implication of authorities, 
where the firm had no interest. But if it should ap- 
pear that a bouse was in the habit of indorsing at the 
bank or elsewhere for another, such general course of 
dealing would be sufficient evidence of authority from 
all the members of the firm, and such use of it by one 
would bind all. Duncan v. Lowndes, 8 Camp. 478. The 
‘authority would not flow from the partnership, but 
from facts and considerations independently of it. Lord 
Eldon in Ex parte Bonbonus [8 Ves. 540] considered 
that in many cases of partnership and different private 
concerns it is frequently necessary for the salvation 
of the partnership that the private demand of one 
partner should be satisfied at the moment; for the ruin 
of one partner would spread to the other, who would 
rather let him liberate himself by dealing with the 
firm, than to be subject to disaster.” 

I should not have extended the citation to the Eng- 
lish opinion as carrying auy particular weight in the 
present case, as it tends to an extension of the ac- 
knowledged American rule to that of a general liabil- 
ity ofthe firm. But itis however a pertinent observa- 
tion, and may be considered in ascertaining from the 
course of dealing and common practice of the plaintiffs 
before and after the transaction involved, whether an 
implied assent is not to be inferred in this case. 

In the leading modern case of Locke v. Lewis, 124 
Mass. 1 (1879), it was held that ‘‘a sale by a partner in 
payment of his own debt of goods which are in fact 
goods of the partnership, but which the partnership 
has so intrusted to him as to enable him to deal with 
as his own, and to induce the public to believe to be 
his, and which the creditor receives in good faith— 
and without notice that they were the goods of the 
partnership—is valid against the partnership and its 
creditors.” Justice Gray iu his opinion cited and re- 
viewed the most noted precedents, from that of the 
first reported case of Stacey v. Decy, 2 Esp. 469, in 
which Lord Kenyon held (in 1789) ‘that the defend- 
ants’ claim against Ross only, was avalid set-off to the 
plaintiffs for partnership goods sold in the name of 
Ross; that the plaintiffs had subjected themselves to 
it by holding out false colors tothe world by permit- 
ting Ross to appear as sole owner.” 

In reviewing that of Rogers v. Batchelor, 12 Pet. 221, 
in which Judge Story’s views were carried beyond 
former opinions in favor of absent and silent copart- 
ners, to the effect ‘‘that their title to the property is 
not divested in favor of the separate creditor,whether 
he knew it to be partnership property or not,’ reliev- 
ing the partners of caution, and burdening the creditor 
with risk, of this extreme doctrine Justice Gray says: 
‘*With all deference to the opinion of so eminent a 
jurist, we are compelled to think that in this instance 
he overlooked the distinction between the acts of one 
who undertakes to dispose of property in his posses- 
sion without title or authority from the owner, and 
acts of one who having authority is guilty of fraud or 
abuse in the mode of exercising it. In the former 
case no title can pass; and it is immaterial whether 
the other party acted in good faith,or had knowledge of 
the want of authority. In the latter case the principal 
is bound to the extent of the apparent authority of his 
agent, notwithstanding any violation of duty or right 
unless the other party knew of the agent’s breach of 
duty. This distinction is elementary in the law of 
agency, as has been pointed out in the fullest manner 
by the same learned judge when elucidating the prin- 
ciples of agency and partnership.” In the commen- 
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taries on Partnership, though the opinion in the case is 
printed at length in a note, the text does not corres- 
pond to it, and the case is only referred to in support 
of other propositions. ‘‘ How the nature of the trans- 
action can put the creditor upon inquiry or show neg- 
ligence upon his part, if he does not kuow, and has no 
means of kuowing, that the property transferred to 
him by one partner is partnership property, is is diffi- 
cult to understand.” 

Upon a careful examination of the cases referred to 
by Judge Story in Rogers vy. Batchelor I cannot find 
even the slightest expression of an opinion that the 
title in the property or payment for property would 
not pass to the private creditorif he did not know it 
to belong to the partnership; but on the contrary, 
there are pointed suggestions and substantial grounds 
to maintain that it would. 

In Greeley v. Wyeth, 10 N. H. 15, Chief Justice Par- 
ker held ‘‘ that one partner might appropriate to his 
own use goods received in consideration of property 
or services of the partnership, without subjecting the 
party from whom he received it to an action in favor 
of the partnership; that what disposition he made of 
the money or of specific articles wbich he received for 
work and labor or materials was a matter between 
him and his partner, and that the latter, by entering 
into partnership with him, trusted him thus far, and 
must look to the partnership account for remunera- 
tion.”’ 

The precise point before the court in this instance— 
the payment of a bank check to the creditor—does not 
appear in the cases cited. The principle of payment to 
the creditor however must remain the same, though the 
circumstances be changed by a cash payment of the de- 
fendant’s debt, which it has been said, creates additional 
presumptions in hisfavor. Every check is presumed to 
be given for value received. They are payable without 
grace, and are an absolute appropriation of so much 
money in the bank to the holder. Murray v. Judah, 
6 Cow. 490. Theclaim of the misapplication of the 
bank account under this payment must therefore be 
brought home to the actual notice and knowledge of 
the defendant to entitle the plaintiffs torecover. The 
most recent writer on the law of limited partnerships 
—Bates, p. 167 (1886)—treating of the rights and powers 
of assignees in case of insolvency, holds ‘‘that in 
many of the States the doctrine that he represents the 
debtors, and not the creditors, would be repudiated, 
for he is generally allowed to attack fraudulent con- 
veyances. A payment of the private debt of one part- 
neris however not afraudulent conveyance, and the 
question would arise in such States, could the partners 
themselves bring such suit? The answer is to be found 
in the general law of partnership: First. If such use 
of the assets was the act of all the partners, they can- 
not undoit. It is a lawful conversion of joint into 
separate assets. Second. If the act is that of one part- 
ner alone, or less than all, it is a misapprehension as to 
those not consenting. And here the courts divide, 
some holding to the technical law, that as all the part- 
ner must be plaintiffs, the wrong-doer is one of those 
seeking to avoid his own act, which cannot be; others 
finding reason to get away from this technical rule, as 
that the defendant is the one who first offers to show 
the wrong-doing, and he will not be allowed to do this, 
and therefore the actionlies. Again if the payment 
was in money of the firm, it may be lawfully taken by 
the separate creditor, for money has no ear-marks. 
And in Massachusetts it is said to be the law that in 
certain cases the creditor who received other property 
than money can retain it in a limited partnership 
transaction. See Locke v. Lewis, 124 Mass. 1.” 

From what we have gathered of expressed opinion 
and judicial decision as to the law of partnership ap- 
plicable to this action, the plaintiff's right to recover 





would seem to depend largely on the facts and circum- 
stances tending to show the plaintiff's acquiescence in 
the appropriation of the bank check, and the defend- 
ant’s knowledge that the drawer had neither right nor 
interest in the proceeds. Jt will not be doubted that 
the partner had authority to deliver the bank check. 
His agency and partuership were sufficient authority. 
The check was acash payment for household goods 
incidental to livelihood, subsequent to partnership, 
aud was not a pre-existing debt. It was of record 
debit to the firm, and credit to the bank, in the plain- 
tiff’s accounts with both, fora period of ten months 
prior to the dissolution of the business. For this pe- 
riod then, if there was no complaint by the copartuers, 
it is to be presumed there was an acquiescence in the 
appropriation of the check. It is not alleged that dur- 
ing this period the firm and the managing partner 
were not in accord, and responsible in business ac- 
counts and transactions to each other. 

The plaintiffs allege ‘“‘ that they entered into part- 
nership with James Peabody for the purchase and 
shipment of grain only, at Fairmont and Geneva, 
aud that defendant knew it.’’ They further allege 
“that the said Peabody purchased of the defendant, 
who was a dealer, $400 worth of furniture for his own 
separate use and benefit, to be used in his own house, 
all of which the defendant knew.’’ It is not however 
alleged, not is there any presumption for it, that the 
defendant knew that Peabody had nota lawful title 
and sufficient interest in his firm’s bank account and 
deposit in the First National Bauk of Fairmont when 
he received and indorsed the check thereon. It is not 
alleged that he had such means of knowledge of the 
limited partnership, and the state of accounts be- 
tween the drawer of the check at Fairmont and the 
plaintiffs in a distant State as to charge him with the 
notice of the absence of authority. It is admitted 
that his interest as manager was that of a portion 
of the profits of the firm in the grain trade. The ex- 
tent or limit of that interest it was not competent for 
the dealers of Fairmont or the public to resolve. 
Whether it was unimportant or considerable, it is not 
doubtful that dealers and the public might be inclined 
to accept to their disadvantage, unless there was evi- 
dence to the public of the rights and responsibilities of 
the individual partners in the firm. The statute book 
has supplied this authority. The 27th section, chap. 
65, tit. ‘‘ Partnership,” of the Statute Laws (1885), pro- 
vides that any association of persons under a firm, not 
incorporated, shall have recorded in the county clerk’s 
office of the county wherein their place of business is 
located a certificate signed by each member of the as- 
sociation, showing the general nature of their business; 
a certified transcript of which shall be prima facie evi- 
dence in any court in this State of any of the facts 
therein set forth. No such evidence of legal notice to 
the public has been produced. None such is alleged 
to exist. Local dealers and the public cannot there- 
fore be said to have had such notice as would oblige 
them in every transaction with the manager of the 
firm to be mindful of the caveat of the horse dealer for 
their own self-protection. But whether these legal 
presumptions incline the weight of authority to dis- 
charge the defendant’s liability under the facts and 
circumstances presented need not further be consid- 
ered. The direct issue submitted is that of the suffi- 
ciency of the cause of action as pleaded. We find that 
it is not alleged by the plaintiffs that their partner 
Peabody was insolvent during the partnership, or was 
without sufficient interest in the bank deposit, on ac- 
count of the profits of the firm, to have paid the 
amount of the check, or that the same was paid from 
the plaintiff's sole deposit, without deduction or set- 
tlement, from the copartner’s proportion of the profits 
at the dissolution of the firm, ten months subsequent 
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to the date of the check. Nor is it alleged that the 
pank paid it. It is therefore possible under the plead- 
ings, ifthe plaintiffs maintain this action, that they 
have already been paid the amount of the check, and 
that they have not suffered on that account; that they 
still have alegal defense against its collection; and 
that they have preserved a separate chose in action 
against their copartner by not joining him in this; and 
that therefore to maintain the present action would 
be putting the defendant to greater disadvantage in 
his defense than can bejustified toward an innocent 
vendor without notice, and not charged with collu- 
sion. 

The judgment of the District Court is affirmed. 

The other judges concur. 


'S OF VARIOUS RECENT DE- 
CISIONS. 


ABSTRAC 


CARRIERS—INJURY OF INFANT PASSENGER BY JUMP- 
ING FROM TRAIN.—In an action against c railroad com- 
pany for personal injuries it appeared that plaintiff 
was an infantten yearsold; that the conductor took 
plaintiff's fare, and asked him where he was going, but 
failed to inform him that the train ran past the station 
for which he was bound, to a switch, and then backed 
intothe station; that plaintiff did not know these 
facts; and on the train passing his station, he became 
alarmed and jumped off, sustaining the injuries com- 
plained of. Held, that defendant was guilty of negli- 
gence. It was the peculiar province of the jury to de- 
termine that question. Parish v. Eden, 62 Wis. 272; 
Langhoff v. Railway Co., 19 id. 515; Curry v. Railway 
Co., 43 id. 685; Leavitt v. Railway Co., 64 id. 228. As 
ageneral rule it is negligence for an adult person to 
jump from a train of cars in motion. But thisis not 
an invariable rule. A passenger may be exonerated 
from blame by being suddenly put into a condition of 
nervous excitement and alarm by the fault of the 
company, and who jumps from a moving train, under 
a sudden impulse, to save himself from serious incon- 
venience. Whether a justification exists may depend 
upon the speed of the train and other circumstances, 
or upon whether he did what careful and experienced 
persons generally would be likely to do under similar 
circumstances. Whart. Neg., § 377; Robson v. Rail- 
way Co., L. R., 10 Q. B. Div. 271; Filer v. Railroad Co., 
49N. Y. 47; Johnson v. Railroad Co., 70 Penn. St. 365; 
Delamatyr v. Railroad Co., 24 Wis. 586; Shannon v. 
Railroad Co., 78 Me. 52. In view of this exception to 
the general principle, the plaintiff here, being of such 
tender age, and under such great fear and excitement, 
and with the apprehension that he would be carried 
away, and beyond his destination, if he did not get off 
at the platform, may well be exonerated from all 
blame. The age and infancy of the plaintiff must be 
considered in sucbacase, ifeven he is of such age as 
to be sui juris in respect to many other things. 2 
Thomp. Neg. 1189. What might appear to be reason- 
able toa person of such tender age might be most un- 
reasonable to an adult person of more discretion, and 
it was for the jury to take such difference into consid- 
eration in determining the question of contributory 
negligence of the plaintiff. Barry v. Railroad Co., 92 
N. Y. 289; Byrne v. Railroad Co., 83 id. 620; Birge v. 
Gardner, 19 Conn. 507; Swoboda v. Ward, 40 Mich. 
420; Lynch v. Smith, 104 Mass. 57; Plumley v. Birge, 
144id.57; Meibus v. Dodge, 38 Wis. 300. But these 
considerations are self-evident, and appeal to the 
common reason and understanding. The plaintiff 
acted in the emergency asa boy of his age would be 
most likely to act. Wis. Sup. Ct., April 17, 1888. 
Hemmingway v. Chicago, M. & St. P. Ru. Co. Opinion 
by Orton, J. 





PASSENGER GOING INTO PULLMAN CAR TO 
WASH—LIABILITY FOR ASSAULT BY PORTER ON.—A 
railway company is liable for an assault by the porter 
ofa Pullman palace car on a passenger who went into 
the car towash. Citing Thorpe v. Railroad Co., 76 N. 
Y. 402; Pennsylvania Co. v. Roy, 102 U. 8. 451; Rail- 
road Co. vy. Walworth, 38 Ohio St. 461. Believing that 
in aquestionof such vast importance on matters of 
litigation likely to arise in all parts of the American 
Union, this court should seek to place its rulings and 
jurisprudencein live and in harmony with those of 
the Supreme Court of the United States and of the 
courts of last resort of our sister States, wherever 
those decisions do not militate against the principles 
of our special and exceptional system of laws, we 
deem it our duty, without hesitation, to adopt the 
conclusions which so clearly flow from the highly re- 
spectable authorities to which we have just referred, 
and from which we have thought it proper and useful 
to make the foregoing copious quotations. Applied to 
this case, in which it appears that the Pullman car 
was attached to the defendant’s train, under the same 
circumstances, rules and regulations, and for the same 
purposes, as shown in the cases hereinabove men- 
tioned, the rule of law, thus sanctioned, leads to the 
legal conclusion, that for the purposes of this conten- 
tion, the porter of the sleeping-car, by whom Williams 
was stricken down and injured, must be treated as 
being at the time aservant or employee of the defend- 
ant company, and as such intrusted with the duty of 
contributing, in the performance of his legitimate du- 
ties, to the safety and security of the passenger whom 
the railway company had undertaken to carry safely 
over its line. Hence it follows thatthe railway com- 
pany must be held liable for injuries sustained by one 
of its passengers through the negligence or fault or 
other acts of the porter in question; and under well- 
established jurisprudence, it is equally clear and log- 
ical that such liability extends to and embraces injur- 
ies inflicted on the passenger by means of a willful 
and malicious assault by a railroad employee on the 
passenger. Case of Goddard, 57 Me. 202; Railroad Co. 
v. Vandiver, 42 Penn. St. 365; Railway Co. v. Hinds, 
53 id. 512. Ourown jurisprudence has sustained an 
action by a lady passenger against the owner of a ves- 
sel for insulting and abusive language used to her and 
about her by an employee of the common carrier. The 
principle is thus summarized in that opinion: “The 
master of a vessel is liable for the indecent and inhu- 
mane conduct of himself and of his crew, enacted by 
him toward a passenger.” ‘‘ Owners of vessels carry- 
ing passengers for money are subject to the same re- 
sponsibility for a breach of duty by their officers to 
the passengers as they would be in regard to merchan- 
dise committed to their care.”” Keene v. Lizardi, 5 
La. 431. We therefore conclude that the case is with 
plaintiff, unless it should appear that he was a tres- 
passer on the Pullman car when the accident occurred 
resulting in his injuries. And this brings us to the 
consideration of the second question involved in the 
controversy. Under the result of our examination of 
the evidence as announced in our previous opinion, 
this question offers no difficulty in the present case. 
We said on that subject: ‘‘We do not lose sight of 
the fact that plaintiff was not a trespasser, but had a 
right to enter the car for the purpose of asking per- 
mission to wash his hands, or of trying to have the 
privilege, and that in addressing the porter he was 
dealing with himas a servant of the company.” A 
second examination of the record has had the effect of 
confirming the correctness of that conclusion. The 
preponderance of the evidence on that point, although 
very conflicting, shows to our entire satisfaction that 
plaintiff did not ask permission of the porter to wash 
his hands, and that after an exchange of a few un- 
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pleasant words, the porter struck him on the head 
with a blunt instrument while plaintiff was standing 
at the threshold of thedoor of the Pullman car. He 
was stunned by the blow, which felled him to the 
platform, whence he was picked up and brought to the 
forward car by one of his friends. His testimony as 
to the main features of the incident is corroborated 
by that of two other witnesses, although no witness 
saw the whole incident. Hence we conclude that the 
attack was unprovoked, unjustifiable and willful on 
the part of the porter, for whose conduct the defend- 
ant company must be held liable in damages. As the 
Pullman Car Company, the immediate and direct em- 
ployer or master of the wrong-doer, has been shielded 
from responsibility by our previous decree, the case 
may be a hard one on the defendant; but under the 
authorities by which we have been guided the hard- 
ship appears inevitable. Our ruling in that case 
rested on a pivotal feature, and there existed no con- 
tractual relations between plaintiff and the company. 
Our conclusions find ample support inthe decision of 
the case in 76N. Y., hereinabove referred to, to which 
the railway company was made to respond for the 
ejectment of a passenger from the drawing room car 
in which be claimed the right of occupying a seat 
without paying therefor. La. Sup. Ct. Williams v. 
Pullman Palace Car Co. Opinion by Poché, J. 





DUTY TO PROVIDE SEATS—RIGHT TO FARE.— 
Plaintiff at M., desiring to go to W., entered one of 
defendant's regular passenger trains about to start for 
the latter place. Before be learned he could get no 
seat the train was going at a high rate of speed. He 
asked the conductor to provide him a seat, but the 
conductor refused. On his fare being demanded, 
plaintiff offered to pay if a seat were provided him, 
but refused to pay unless a seat were provided. Held, 
that plaintiff had aright so to refuse to pay the fare, 
and he did not thereby become a trespasser on the 
train. It is in general the duty of a railroad company 
to provide sufficient cars to carry all who have occa- 
sion to travel on its line of road. As the law does not 
require unreasonable things, a single instance, or oc- 
casional instances, of insufficiency of the amount of 
means of travel, caused by a rush of travel not reason- 
ably to be expected by the company, would probably 
be excused; and the railroad company, like all other 
common carriers of passengers, must provide those 
whom it carries with the usual, reasonable accommo- 
dations for comfort in travelling, including seats. 
This is too well established to need citation of author- 
ities. When this plaintiff, desiring to take passage to 
Wayzata, found one of defendant’s regular passenger 
trains about to start for that place, he had a right to 
enter it, assuming that the defendant had done its 
duty in providing sufficient and suitable accommoda- 
tions for all having occasion to become passengers on 
the train. The train started, and had reached a high 
rate of speed, before he learned that there was not suf- 
ficient seats. When he learned that he could get no 
seat, he had aright to elect either to accept such ac- 
commodations as were offered and pay the fare, or to 
refuse to pay the fare unless he could have the accom- 
modations to which a passenger is entitled. If he 
elected thelatter course, then (inasmuch as he was 
not entitled to the passage, even though no seat was 
provided him, without paying fare) it was his duty to 
leave the train on the first reasonable opportunity af- 
forded him. He could not be expected to leave the 
train while in motion. A reasonable opportunity to 
leave it would have been the stopping it in a suitable 
and reasonable place. As he had aright to refuse to 
pay fare unless a seat was provided him, he did not 
become wrongfully on the train by so refusing. He 
could become a trespasser only by refusing to leave the 








train ona reasonable opportunity being afforded. Such 
opportunity the defendant was bound to afford unless 
it chose to carry him without fare. It was the defend- 
ant’s, not the plaintiff's, fault that a seat was not pro- 
vided. The case differs from the Wyman case, 34 Minn. 
210. For in that case the refusal to pay fare was wrong- 
ful; in this the refusal, unless aseat was provided him, 
was rightful. In that case the plaintiff, by the refusal, 
became a trespasser; in this he did not. This case is 
somewhat analogous to Maples v. Railroad Co., 38 
Conn. 557, in which it was laid down that a railroad 
company, having aright to eject from its train one 
not a trespasser, must do so at some regular station on 
its road. That isareasonable rule, and that the de- 
cision was in accordance with the general rule was rec- 
ognized by this court in the Wyman case. See also 
Gallena v. Railroad Co., 13 Fed. Rep. 116. Minn. Sup. 
Ct., June 18, 1888. Hardenberghv. St. Paul, M. & M. 
Ry. Co. Opinion by Gilfillan, C. J. 


CRIMINAL LAW—ARSON—INCLOSED AND CUVERED 
STRUCTURE—CRIB.—U nder a statute defining arson as 
the willful burning of any building, edifice or structure 
inclosed with walls, and covered, a person cannot be 
convicted of arson for burning the materials of a crib 
after having torn it down. We think it clear that 
when the building was torn down it ceased to be a 
* building’ or “*structure,’’ because it had lost the 
arrangement of its parts—its form, make and con- 
struction. It had no longer the inclosure of walls, 
and it was no longer covered. It had lost all the essen- 
tial characteristics of a “‘ house.’’ The logs might still 
be called “‘ house-logs,’’ but they had ceased to be a 
‘*house.”” Tex. Sup. Ct., March 7, 1888. Mulligan v. 
State. Opinion by White, P. J. 


RAPE—CHILD UNDER TEN—CONSENT—INDICT- 
MENT.—On a trial for rape, an instruction that if the 
accused had unlawful carnal knowledge of the prose- 
cutrix when she was under ten years of age, he is 
guilty whether she consented or not, is erroneous 
where the indictment charged that the act was com- 
mitted * forcibly and against her will.’’ N. C. Sup. Ct., 
March 26, 1888. State v. Johnson. Opinion by Smith, 
C.J. 


EvVIDENCE—OF FORMER ACCIDENTS.—In an action to 
recover for injuries received by driving off an un- 
guarded embankment on the highway, evidence that 
other persons, both before and after the plaintiff's ac- 
cident, drove off the same embankment, is legally ad- 
missible, although the jury had a view, and it was 
conceded that the condition of things throughout the 
entire period covered by the evidence had been the 
same as it was at the time of the view. The exclusion 
of such evidence however as a matter of discretion is 
not error. Evidence is any matter of fact, the effect, 
tendency or design of which is to produce in the mind 
a persuasion affirmative or disaffirmative of the exist- 
ence of some other matter of fact. 1 Benth. Jud. Ev. 
17. Such was obviously the tendency of the facts 
which were excluded, and besides the general admis- 
sibility of such testimony is so conclusively established 
in Darling v. Westmoreland, 52 N. H. 401, 403-406, that 
further discussion is unnecessary. It is suggested 
however that the ground of exclusion in the present 
case was the highway being undisputed, and having 
been made known to the jury by the view, further 
evidence on this point was unnecessary and irrele- 
vant. If this were so, the view was conclusive, and 
the testimony of the plaintiff as to the highway should 
have been excluded. But the view was not conclusive. 
It was merely a physical fact which afforded the jury 
ground forspeculation and opinion; but it is not to be 
assumed that their judgment so formed would not 
have been altered by the testimony of others vouching 
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their actual experience, unless it is to be assumed that 
opinions are superior to knowledge and conjecture to 
facts. It was merely evidence to be weighed in con- 
nection with the plaintiffs testimony; and if the jury 
might properly consider her testimony upon the ques- 
tion of the suitableness of the highway, there is not 
only no reason why they might not properly consider 
the testimony of others having knowledge on that 
point, there being in this State no rule of law which 
admits the one and excludes the other (Darling v. 
Westmoreland, supra), but there isan obvious reason 
why they should consider it, for the probative force 
arising from concurrent testimonies is the compound 
ratio of the probabilities taken singly. 1 Best Ev., $33. 
And in this connection there is another reason, equally 
obvious, which is this: The only controverted ques- 
tions as to the highway apparently were whether the 
plaintiff used due care, and whether its undispated 
condition rendered it unsafe for the public travel; and 
as the care required of the plaintiff was the same as 
that required of other persons of ordinary prudence, 
the fact that such other persons were injured under 
similar circumstances wasa fact bearing upon both 
questions alike, and as relevant upon both as the ex- 
perience of the plaintiff herself. How much weight, if 
any, the excluded facts might have had with the jury, 
it is not the province of the court to determine; the 
sole legal consideration is that of their competency. 
As matter of law they are competent. What the 
plaintiff might prove by her own testimony she might 
prove by thatof others having knowledge; but irre- 
spective of this proposition, it was ber right to prove 
her case by competent evidence from all sources, and 
to have it weighed by the jury in connection with the 
other evidence before them. The rule in this class of 
cases does not require the proofs to come from any given 
source, or to be of any given weight, it only requires 
that they be relevant to the issue. It makes no one 
kind of evidence conolusive, and being arule of rea- 
son, it does not exclude all experimental knowledge 
ofone person. Stillless does it exclude the experi- 
mental knowledge of one person and admit that of 
another under like conditions. Darling v. Westmore- 
land, supra. But while the evidence) in question was 
competent as a matter of law, its exclusion as a matter 
of discretion would present no error (Nutter v. Rail- 
road Co., 60 N. H. 483, 485; Watson v. Twombly, id. 
491, 493), and a majority of the court being of the 
opinion (in which my brother Smith and myself do not 
concur) that the true construction of the reserved case 
shows the exclusion to have been upon this ground, 
the result is, exception overruled. N. H. Sup. Ct., 
March 16, 1888. Cook v. New Durham. Opinion by 
Blodgett, J. 


MASTER AND SERVANT—DEFECTIVE APPLIANCES— 
CONTRIBUTORY NEGLIGENCE.—In an action against an 
electric light company for negligently killing an em- 
ployee, the evidence showed that deceased was sent to 
look for a break in the circuit while the current was 
on, and took with him a defective shunt-cord. He 
discovered the break, and in attempting to turn on 
the current he grasped the shunt-cord at its defective 
end, and at the same time put his other hand on the 
exposed end of the line wire, whereby the current 
passed and killed him. Had he grasped the line wire 
above the exposed end he would not have been in- 
jured. Held, that the evidence, failing to show negli- 
gence on the part of the defendant unmixed with the 
contributory negligence of deceased, was insufficient 
to support a verdict for plaintiff. Va. Ot. App., April 
17, 1888. Piedmont Electric [lluminating Co. v. Patte- 
son’s Adm’x. Opinion by Fauntleroy, J. 


MINES—POSSESSION UNDER CONTRACT TO MINE— 
BREACH — REFUSAL OF POSSESSION. —- Where one is 





in possession of the mine and fixtures of another, 
under contract to mine a certain quantity of rock 
each year ‘‘ until the mines are exhausted,” he cannot 
retain possession under his contract, and refuse to de- 
liver up the mine and fixtures, and discontinue work, 
after notice to that effect has been served upon him; 
but he may have an action for damages against the 
owner for breach of contract. There are two English 
decisions found in 5 Adol. & E. (N. S.) which are very 
similar to this, and which we think should control 
here. In the first case, Aspdin v. Austin, p. 671, 
plaintiff agreed to manufacture for defendant cement 
of a certain quality, with the materials, machinery 
and implements to be furnished by the defendant; 
the defendant engaging to pay four F. weekly during 
the two years following the date of the agreement, and 
five F. weekly during the next year following, and 
also to receive plaintiff into partnership at the expira 
tion of the three years. Each party bound himself in 
a penal sum to fulfill the agreement. Held, that the 
stipulations in the agreement did not raise an implied 
covenent that defendant should employ plaintiff in 
the business during three or two years, though defend- 
aut was bound by express words to pay plaintiff the 
stipulated wages during these periods respectively if 
plaintiff performed or was ready to perform, the con- 
dition precedent. In this case the plaintiff was dis- 
charged before the expiration of the period men- 
tioned, and he brought action for damages on account 
of the discharge. In delivering the opinion of the 
court, Lord Denman, C. J., said: ‘‘The breach here 
assigned by the plaintiffassumes that the defendant, 
at however great loss to himself, was bound to con- 
tinue his business for three years. But the defendant 
has not covenanted to do so. He has covenanted only 
to pay weekly sums for three years to the plaintiff, on 
condition of his performing what on his part he made 
a condition precedent, and the plaintiff will be entitled 
to recover those sums, whether he performs that or 
not, so long as he is ready and willing and offers to 
perform it, and is prevented only by the defendant 
from doing it.’? The other case, Dunn v. Sayles, p. 687, 
was to the same effect upon a similar contract. The 
court in these cases seem to have held that while the 
contract to pay the stipulated sums for the services to 
be rendered might be binding if the plaintiff was 
ready and willing to perform them, and was prevented 
improperly by the defendant, yet that defendant 
could not be required to continue the business against 
his will and to his great injury. In other words, that 
he had the right to dismiss his employee, and to dis- 
continue his business, at the peril of being held respon- 
sible for failure to comply with hiscontract to pay 
so much weekly, etc. The breach of contract, if any, 
does not entitle the defendants to continue in posses- 
sion of the property. Mr. Wood says: “* When a ser- 
vant is discharged, whether rightfully or not (Ross v. 
Pender, 1 Ct. Sess. Cas. [4th sess.] 352), he must leave 
peaceably, and surrender to the master all property be- 
longing to him, including a house, if he occupies it as 
a servant; and if he fails to doso the master may for- 
cibly eject him from the premises (Scougal v. Craw- 
ford, 2 Murray, 110; Bertie v. Beaumont, 16 East, 34), 
and the fact that the servant leaves quietly, without 
protesting against his discharge, cannot be construed 
as evidence of an acquiescence therein (Champion v. 
Hartshorne, 9 Conn. 564; McAlister v. Ogle, 1 Ir. Jur. 
{N. 8.] 313), for it is his duty to leave peaceably, and 
he does no more than his duty by quietly departing.” 
Wood Mast. & Serv. (2d ed.), § 144. S. C. Sup. Ct., 
April 3, 1888. Wando Phosphate Co. v. Gibbon. Opin- 
ion by Simpson, C. J. 

MUNICIPAL CORPORATION — WATERS—OBSTRUCTION 
—LIABILITY.—Where, under the special act of 1881, 
authorizing the town of New Haven to deepen, etc., 
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the natural streams within its limits, as public health 
may require, the selectmen, in the exercise of reason- 
able care, straighten and deepen the channel of ariver 
running through the town, and the work is done un- 
der the direction of, and according to plans and speci- 
fications prepared by a competent city engineer, the 
intention being to make as ample provision for the 
flow of water as existed before, the town is not liable 
for injury to private property, during an extraordi- 
nary, but not unprecedented, freshet,although the in- 
jury was caused by the oversight or misjudgment of 
the engineer in allowing the earth excavated to be de- 
posited, as required in the specifications, but not by 
the original plan, on the banks of the river, which pre- 
vented the natural overflow of its banks, and thus set 
back the water. Conn. Sup. Ct. Errors, Oct. 21, 1887. 
Diamond Match Co. v. Town of New Haven. Opin- 
ion by Park, C. J. 


SALE — MISREPRESENTATIONS BY PURCHASER AS TO 
MARKET PRICE — RESCISSION.—A misrepresentation 
made by a purchaser to a seller as to the market price 
of an article of general commerce, to induce a sale 
more advantageous to the purchaser than he otherwise 
could have accomplished, and relied upon by the 
seller, will not avoid the contract of sale when there 
are no circumstances making it the special duty of the 
purchaser to communicate the knowledge he possesses 
of the state of the market, and none giving him pecu- 
liar means of ascertaining such market price. Graffen- 
stein v. Epstein, 23 Kans. 443, cited and approved. 
Valentine, J., dissenting. Kans. Sup. Ct., March 10, 
1888. Burns v. Mahannah. Opinion by Simpson, C. 


STATUTE OF FRAUDS — CONTRACT NOT TO BE PER- 
FORMED WITHIN A YEAR — TELEGRAMS.—Defendant 
sent a telegram to plaintiff saying: ‘“ Will you accept 
(employment) on two years’ guaranty at $1,400?" 
Plaintiff answered by telegram saying that he ac- 
cepted, and would be on hand to commence work 
January 10. Defendant sent a telegram in response 
saying: “I will accept you January 10th.” Held, that 
the contract of hiring for twu years was reduced to 
writing, and signed, so as to take it out of the statute 
of frauds. Trevor v. Wood, 36 N. Y. 307. Colo. Sup. 
Ct., Feb. 13, 1888. Little v. Dougherty. Opinion by 
Stalloup, C. 


SURETY — ENLARGEMENT OF LIABILITY — DIs- 
CHARGE OF SURETY.—Defendant became surety on a 
bond given to plaintiff by a bank clerk for the faithful 
and honest performance of all duties required of him, 
or trusts reposed in him, as long as he should continue 
in plaintiff's employ. The clerkship to which he was 
appointed was that of assistant bookkeeper. His posi- 
tion was changed several times, and finally he was 
made note teller and discount clerk, in which position 
large sums of money were collected and received by 
him daily, and his responsibility greatly enlarged. 
While in this last position he committed defalcations. 
In a suit on the bond to recover for such defalcation, 
held, that the clerk’s duties had been materially 
changed, and the surety was thereby released. It is 
one of the well-established principles of law that the 
obligation of a surety is not to be extended beyond 
what the terms of the contract fairly import. A surety 
has a right to stand upon the very terms of his con- 
tract; and if he does not assent to any variation of it, 
and a variation is made, such variation operates a re- 
lease of the surety. In a case of a surety standing 
bound for the fidelity or capacity of a principal ap- 
pointed to a particular office or employment, if the na- 
ture of the employment is so changed by the act of the 
employer that the risk of the surety is materially 
altered from what was contemplated by the parties at 
the time of entering into the bond, the surety has a 
right to say that his obligation does not extend to such 





altered state ofthings. This is a doctrine in regard to 
which the authorities all agree. Miller v. Stewart, 9 
Wheat. 680; Pybus v. Gibb, 6 El. & Bl. 902; Bank y, 
Dickerson, 41 N. J. Law, 448; Mumford v. Railroad 
Co., 2 Lea, 393. And it is a principle of universal ap- 
plication, that in order to arrive at the intention of 
the parties, the contract itself must be read in the 
light of circumstances under which it was entered 
into. General or indefinite terms employed in the 
contract may be thus explained or restricted in their 
meaning and application; and the contract must be so 
construed as to give it such effect, and none other, as 
the parties intended at the time ié was made. These 
principles are elementary; andjapplying them to the 
terms of the bond, when those terms are considered ia 
reference to the facts of the case, there would seem to 
be no doubt of the correctness of the ruling of the 
court below. It is true the terms of the condition of 
the bond are very large and comprehensive, but they 
all have reference to the previous appointment as 
clerk. By the terms of the bond it was certainly com- 
petent to the board of directors, or to the president or 
cashier, to impose additional consistent duties upon 
Lisle to those then pertaining to the position of book- 
keeper; but not to impose duties upon him that would 
entirely change the nature and grade of his position 
in the bank, and enhance his responsibility, and 
thereby essentially increase the risk to the surety on 
his bond. This could only be done by the assent of 
the surety, and it is not pretended that such assent 
was ever obtained. Md. Ct. App., March 14, 1888. 
First Nat. Bank of Baltimore v. Gerke. Opinion by 
Alvey, C. J. 


WAREHOUSEMAN — LIABILITY — DESTRUCTION OF 
HOUSE BY FIRE.—Plaintiff's goods, while in defend- 
ant’s warehouse, were cestroyed by fire, which orig- 
inated some distance away, and was blown toward the 
warehouse. The fire occurred on Sunday, which was 
not a day for the delivery of freight in the ordinary 
course of business. Held, that defendant having used 
all means in its power to prevent the fire from reach- 
ing the warehouse, was not liable for the destruction 
of plaintiff's goods, by reason of having refused to 
open the warehouse doors, and let plaintiff take his 
goods, when such opening would have exposed it to the 
danger of sparks entering at the door, and of plunder 
by a promiscuous crowd gathered at the fire. Thede- 
fendant owed no Jess a duty to others than to the 
plaintiff; and its efforts, with all the forces at com- 
mand, seem to have been directed to the preservation 
of all the goods in its custody. The plaintiff was pres- 
ent to look after his, but other owners were not there; 
and it was not an unreasonable apprehension that 
opening the house and giving an indiscriminate access 
to the goods therein deposited, would result in a much 
greater loss. There were moreover, as is proved, & 
large number of cars blocking up the way, 150 or more, 
and a large quantity of gunpowder in some of them; 
and the efforts of the men, under the direction of its 
officers, were mainly made to remove them, so that 
the flame, passing along them, might be arrested be- 
fore reaching the warehouse; and this was well-nigh 
accomplished—only one or two left, which it was 
found impracticable to move in time, and through 
these the fire was communicated to the warehouse. 
According to the superintendent, if the cars could 
have been removed, the warehouse would not have 
been burned. It is unnecessary to repeat the testi- 
mony, as it is set out in full, but it tends to show en- 
ergetic and well-directed efforts to save the large prop- 
erty of others in its hands, and its own, from the 
spreading and consuming element that was devouring 
houses all around, and we do not see any error in the 
charge of the court in regard to its responsibility. It 
must not be forgotten that one’s judgment, under 
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such trying circumstances, is not as calm and deliber- 
ate, in determining what then ought to be done, as 
afterward, upon a retrospect, would have promised 
better results; and this severe rule of liability does 
not rest upon the custodian of another’s property. If 
an honest and reasonable effort is made, suggested at 
the time, as the best line of action to be pursued, and 
this in good faith, and of this the peril of the defend- 
ant’s property gives full assurance, it exonerates from 
the liability for loss. The warehouse, built of brick, 
and its roof slate-covered, seems to have been deemed 
well nigh fire-proof; and even now, in reviewing the 
fact, it is not clear that the plaintiff should have been 
permitted to take away his goods, and thereby endan- 
ger, if not insure, the destruction of the other goods; 
and if it were otherwise, and the servants of the 
company erred in their action, it could hardly be im- 
puted as negligence in them to so act upon an honest, 
though it may turn out to be a mistaken judgment. 
N. C. Sup. Ct., April 9, 1888. Turrentine v. Wilming- 
ton & W. R. Co. Opinion by Smith, C. J. 

WATER AND WATER-COURSES — OBSTRUCTION OF 
NAVIGATION — NUISANCE.—The obstruction of navi- 
gable waters, whether their navigation has been actu- 
ally interfered with or not, if rendered less secure and 
less expeditious, is indictable as a nuisance at com- 
mon law. If the water referred to was navigable, the 
public had the right to use the same for the purposes 
of a highway and navigation, notwithstanding the de- 
fendant may have been the owner of the bed of the 
river or sound. In that case it was not material for 
the jury to inquire whether the defendant was such 
owner or not. Navigable waters are natural high- 
ways—so recognized by government and the people— 
and hence it seems to be accepted as a part of the com- 
mon law of this country, arising out of public neces- 
sity, convenience and common consent, that the pub- 
lic have the right to use rivers, lakes, sounds, and parts 
of them, though not strictly public waters, if they be 
navigable in fact for the purposes of a highway and 
navigation employed in travel, trade and commerce. 
Such waters are treated as publici juris, in so far as 
they may be properly used for such purposes in their 
natural state. The public right arises only in case of 
their navigability. Whether they are navigable or not 
depends upon their capacity for substantial uses as in- 
dicated. They can be so used only for the free pass- 
age of vessels; the public have only the right of navi- 
gation. The title to the bed of the river, lake or 
sound in such case, and all special privileges and ad- 
vantages incident thereto, rest and remain in the 
owner thereof, subject only to the public easement. 
He may use the landand whatever is incident to it, 
including the water over it, in such lawful way as he 
will, if in so doing he does not impede or interfere 
materially with navigation. The limited right of the 
public is paramount, and shall not be abridged. 
Broadnax v. Baker, 94 N. C. 675; Hodges v. Williams, 
% id. 331; Gould Wat., §§ 86,90, 110; Wood Nuis., 
§§ 576, 577, 579, 580. The learned counsel for the appel- 
lant pressed upon our attention State v. Glen, 7 Jones 
(N. C.), 821, as an authority favoring strongly the 
absolute right of the owner of the whole bed of the 
river. This is certainly a misapprehension of the real 
meaning of that case. The river to which it referred 
was ascertained to be unnavigable, and the case does 
not contravene what we have here said. Indeed the 
court recognized the public right in case of the navi- 
gability of the stream. It said: ‘‘As the riparian pro- 
prietor of the land on both sides of the stream, he is 
clearly entitled to the soil entirely across the river, 
subject to an easement in the public for the purposes 
of the transportation of lime, flour and other articles 
in flats and canoes.’”’ N.C. Sup. Ct., March 5, 1888. 
State v. Narrows Island Club. Opinion by Merrimon,J. 





WILIS — CONSTRUCTION — DESCRIPTION OF PROP- 
ERTY BEQUEATHED.—In a bequest of ‘‘ my home place 
* * * with my household furniture and all my per- 
sonal goods and chattels on said premises at the time 
of my decease,’ the words ‘‘goods and chattels ’’ are 
restricted, by the words ‘household furuiture,” to 
property of the same kind, and do not include promis- 
sory notes and cash on hand which were on the premi- 
ses at the time of the testatrix’s decease; there being 
a residuary clause conveying the residue for another 
purpose. Itis true that the word ‘‘chattels’’ has a 
broad enough signification to include promissory notes 
and bank bills, and in many locations in a written in- 
strument it would be construed to include them; but 
in this case, if it had been the intention of the testa- 
trix to bequeath to the plaintiff so large an amount of 
money and personal securities as was often in her 
house, and liable to be there at her decease, it is hardly 
reasonable to suppose that she would have employed 
so general and inapt a term as ‘‘ goods and chattels’’ 
for that purpose, when she obviously might have be- 
queathed them in unmistakable language. Had she 
intended to give her uncle all auch promissory notes 
and money on hand, or any part thereof, it is fairly 
presumable that she would have said so plainly. Again 
we must consider all the language of the clause in 
question—the words ‘‘my household furniture’’ as 
well as “‘my personal goods and chattels’’—and de- 
termine, if we can, what relation the respective words 
bear to each other; whether or not the latter are re- 
stricted in their meaning by the former. The authori- 
ties on this point are numerous and somewhat con- 
flicting, but we find that the general current of them, 
both in England and in this country, is that except in 
residuary clauses, general words, such as “goods and 
chattels,’’ when following after and coupled with 
words of a limited signification, are restricted to the 
same class as the former. 2 Williams Ex’rs, 1015, 1017, 
and cases cited. Thus, where the testator bequeathed 
to his niece all his goods, chattels, household stuff, 
furniture and other things which should be in his 
house at A., it was decreed that cash found at the tes- 
tator’s house did not pass; for by the words ‘“ other 
things ’’ should be intended things of like nature and 
species with those before specified. Trafford v. Ber- 
rige, 1 Eq. Cas. Abr. 201. Jarman, in his work on 
Wills, cites the case of Lamphier v. Despard, 2 Dru. 
& War. 59, where a testator, after devising certain real 
estate to his wife, bequeathed to her all his household 
furniture, plate, houselinen, and “all other chattel 
property that he might die seized or possessed of,’’ 
and after various legacies, he appointed A. his execu- 
tor and residuary legatee. Sir Edward Sugden held 
that ‘‘all other chattel property”’ meant all ejusdem 
generis, relying partly on the subsequent residuary 
gift. He thought however that the word would clearly 
not pass money, so that the clause could not be a gen- 
eral bequest of the entire personal estate. In Raw- 
lings v. Jennings, 13 Ves. 39, the bequest was: “ Unto 
my wife, Alice Jennings, two hundred pounds per 
year, being part of the moneys I now have in bank se- 
curity, entirely for her own use and disposal, together 
with all my household furniture and effects, of what 
nature or kind soever, that I may be possessed of at 
the time of my decease.’’ The master of the rolls said: 
‘‘The second question arises upon the widow’s claim 
of the whole residue of the personal estate as passing 
to her under the general word ‘effects.’ That claim 
cannot be sustained. Part of his property being par- 
ticularly given to her afterward, the word ‘effects’ 
must receive a more limited interpretation, and must 
be confined to articles ejusdem generis with those 
specitied in the preeeding part of the sentence, viz., 
household furniture.’”’ In Dole v. Johnson, 3 Allen, 
364, the testator bequeathed to his widow all his house- 
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hold furniture, wearing apparel, and all the rest and 
residue of his personal property. Hoar, J., in con- 
struing this clause, said: ‘‘ We think the meaning of 
the whole will is made most consistent by restricting 
the word ‘ property’ to chattels ejusdem generis with 
those enumerated. By this construction the widow 
will take absolutely the household furniture, wearing 
apparel, and other chattels in and about the house of 
the testator adapted to personal use and convenience, 
such as books, pictures, provisions, watéhes, plate, 
carriages, domestic animals, and the like, but not in- 
cluding money, stocks, securities, or evidences of 
debt.’ In Johnson v. Goss, 128 Mass. 433, where the 
bequest was as follows: ‘I give to my wife all my per- 
sonal property, my household effects, horses, carriages, 
life insurance, etc.’’—the court held that this general 
term, ‘‘all my personal property,’’ was not used in its 
ordinary sense; that the language did not purport to 
bequeath the residuum of the testator’s property, and 
construing it in connection with the words immedi- 
ately following, ‘“‘my household effects,” etc., that the 
testator’s purpose was to describe property of the 
same kind, and that he used the adjective “ personal” 
as descriptive of chattels of personal use and con- 
venience, not including stocks, securities or other 
productive property. In Benton v. Benton, 63 N. H. 
289, the bequest was as follows: ‘‘I give my wife every 
article of household furniture, books, etc., and every 
other article of personal property in and about said 
homestead, or wherever found, belonging to my es- 
tate;’’ and under it the widow and the residuary 
legatees both claimed the bank shares, notes and cash 
on hand. The court held that the words ‘“‘ every other 
article of personal property ’’ were limited to the same 
class of things as those enumerated, and did not in- 
clude the bank stock, notes and cash claimed by the 
widow. Were there no residuary clause in this will, 
the words in question might and probably would be 
construed to pass this property to the plaintiff, for the 
reason that courts are always disposed to give the 
broadest meaning practicable to the words of a be- 
quest when it is necessary to do so in order to prevent 
intestacy. Vt. Sup. Ct., May 28, 1888. Peaslee v. 
Fletcher’s Estate. Opinion by Tyler, J. 

BEQUEST — CONSTRUCTION —‘“‘AND OTHER 
HOUSEHOLD EFFECTS ’’—WINE.—A testator devised his 
property, known as Heathfield, with the offices, gar- 
dens, fields and appurtenances belonging thereto, to 
the use of his wife, and then ‘“‘I bequeath all my fur- 
niture, pictures, plate, jewelry, horses and carriages, 
and other household effects, to my said wife abso- 
lutely.”” Held, that all the wine at Heathfield passed 
under the words “other household effects.’’ Horses 
and carriages are not prima facie ‘ household effects,” 
so it is plain that he intended the words ‘* household 
effects ’’ to have a large application. Where the first 
list includes many things, itis plain the testator meant 
the general words to have a large application. He 
meant her to have the house and contents, and he 
gives her 1,000/. a year to enable her to live there, and 
he meant her to have the house in the same way that 
he had it himself. After enumerating all these things, 
it would be giving it a very narrow construction to say 
that the bequest does not include the wine which was 
put there for the use of the household. Soin the ab- 
sence of authority I should say that the wine passed 
to the widow. But the authorities are conclu- 
sive. Cole v. Fitzgerald, 1 Sim. & Stu. 189, was 
a gift by a testator to Elizabeth Cole of his 
dwelling-house, garden and premises at Romsey 
for her life, and also all and singular the house- 
hold effects of and belonging to him in the said 
dwelling-house and premises at the time of his de- 
cease. It was held there thatthe wine passed. That 
case was referred to in Tempest v. Tempest, 2 K. & J. 





635, without any disapproval, and Page-Wood, V. C., 
says, p. 644, that it would include things for the use of 
the house. I[ therefore holi that the wine did pass, 
Eng. Chan. Div., Feb. 14, 1888. Re Bourne; Bourre 
v. Brandreth. Opinion by Kay, J. 58 L. T. Rep. (N. 8.) 
537. 


—_—.—___—. 


NOTES. 

HE Times’ reporting staff in the Queen’s Bench Di. 
vision contains two genuine humorists, and we 
consider it a remarkable fact that their humor should 
have survived a long course of law reporting which 
we should imagine the most depressing and fun-kill- 
ing occupation conceivable. Of these two gentlemen, 
the head of the staff, Mr. Finlason, is perhaps pre- 
eminent, and the future will probably see from his 
pen biographical reminiscences which will eclipse all 
law reporters’ note-books which have gone before. 
The other is Dr. Gumbleton, who, for the benefit of 
the distressed Irish ladies, has issued a most amusing 
brochure eutitled, ‘Sketches in Sunny Climes,” which 
every one who loves classical fun, and certainly every 
lawyer going for his holiday, would do well to put in 
his Gladstone. The learned doctor positively bubbles 
over with classical knowledge, as may be judged from 
the fact that passing through the Douane he tells us 
he ‘‘smothered a host of classic emotions in a tumble- 
down landau of fifty summers.’’ His more rare legal 
allusions are also sometimes very funny. At Turinhe 
says there was a capital circus, ‘‘ where we saw more 
grey bulls do some strange antics on tubs. Two of 
them got literally at loggerheads, when an underling 
in red plush breeches intervened like the Queen's 
Proctor ‘mal {apropos,’’’ Dr. Gumbleton is musical 
and poetic as well as classical and legal, and appended 
to his sketches are some lines which we do not think 
as good as his prose. In the absence of any very new 
decision on the statutory form of a bill of sale, and on 
the verge of that Happy Valley—the Long Vacation— 
we have great pleasure in introducing our readers to 
the merry doctor, satisfied that the introduction will 
be mutually agreeable—agreeable to the author princi- 
pally, no doubt, as the proceeds of his publication are 
to be devoted to a most deserving charitable object.— 

Law Times. 


In general the law of England does not prevent a 
man putting himself in peril of his life if he does not 
mean to lose it. If however he exercise this right so 
as to bring about what the law considers a public nui- 
sance, he exceeds the law. What constitutes a public 
nuisance is largely a matter of degree. Walking on 
the high rope at the Crystal Palace would clearly be 
lawful, as a fall would be an accident. A fixed balloon 
has been enjoined as a nuisance at the suit of neigh- 
boring proprietors; but ballooning in free air is law- 
ful, subject only to the technical trespass committed 
on occupiers of the earth beneath and to the actual 
trespass in descending. Fora man in pursuit of pe- 
cuniary gain to fall twice a week from a parachute in 
mid-air from a balloon left empty of gas behind him 
constitutes such a combination of danger to himself, 
injury to the adjoining population, and demoraliza. 
tion of all within sight as would amount in law toa 
public nuisance. As to its prevention it would be un- 
lawful to stop Macomo from his business; but it 
would be lawful to hold back an amateur who fora 
bet was stepping into the lions’ den. The difference 
between the lion-tamer and the balloonist in question 
is a question of a degree. It is a case fit fora jury to 
decide, and to make law in the sense of applying old 
law to a new example; and an English jury may be 
trusted to give all the credit due to the daring of the 
performer.—London Law Journal. 
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CURRENT TOPICS. 


FTER thirty-five years’ devotion to the law we 
flatter ourselves that we can generally under- 
stand what the judges say in their judicial opinions, 
but we humbly confess that the same experience has 
not enabled us always to make out what the philoso- 
phers, metaphysicians and political economists mean, 
This is of course not intended as a reproach to them, 
but a confession of a peculiar stupidity on our part. 
But we may be indulged in the avowal that we do 
not like such reading. Even the political econo- 
mists, who it would seem ought to be the most 
practical and simple, frequently obscure their mean- 
ing by an affected lingo— a learned slang — which 
is like the dust of an army, serving the double pur- 
pose of an unanticipated advance or an undiscovered 
retreat. Sometimes we are inclined to wish that 
these learned theorists were compelled to write for 
a daily newspaper, where the requirement is to cram 
as much sense as possible into the smallest space. 
If a man is going to take a journey he wants an easy 
vehicle ; not a curious, complicated machine in which 
he hardly knows where to bestow himself, and whose 
construction and movements distract his attention 
from the scenery. And then he especially wants to 
be alive and alert when he arrives, and not dead or 
insensible with fatigue. So with the verbal vehicle 
of thought. Having thus confessed the limitations 
of our intellect, we may add that we are surprised 
by the receipt of a book on political economy to re- 
view — for within this class we suppose comes Mr. 
John M. Bonham’s ‘‘ Industrial Liberty,” from the 
house of Putnams. We have fread the book with 
our fingers, so to speak; not with sufficient careful- 
ness to become utterly mystified, but sufficiently to 
be able to see and to tell what the author’s leading 
ideas are. It must be admitted that Mr. Bonham’s 
style is pretty clear — for a political economist; not 
quite so lucid and simple, perhaps, as that of John 
Stuart Mill, in his essay on ‘‘ Liberty,” but suffi- 
ciently clear to be followed and discerned by a 
plain man. To be sure he does say, for example: 
“The continuance of American freedom depends 
upon the continuance and vitality of the Anglo- 
Saxon unit and the power of the aggregate of 
Anglo-Saxon units to adapt each new physical 
force as it comes into use, and also to assimilate all 
other units which come in contact with it, for the 
highest preservation of the political and industrial 
vitality of the individual unit.” This we were 
obliged to read twice. So many units led us to 
fear that we might be coming to naught. Now 
this sort of thing we call the affectation of the pro- 
fessor. If Mr. Bonham desires to affect the mass 
of men he must cultivate simplicity, especially if he 
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succeeds in abolishing the common schools, as he 
proposes. Mr. Bonham is a little weak, now and 
then, between ‘‘ will” and ‘‘shall,” and horrible to 
relate, he uses ‘‘loan” asa verb. The Post people 
will have none of him if they see that. In this 
book of four hundred pages the author treats of 
fundamental ideas; the influence of the discovery 
of steam and the mechanical inventions upon 
industry; the industrial corporation; the relation 
of the railway and the ‘‘trust” to industrial 
liberty; the influence of the ‘‘trusts” and other 
parasites upon industrial liberty; obstacles in the 
way of reform; protection; paternal government; 
England and America, the relation of each to 
industrial liberty. He concludes that the influ- 
ence of steam, under the control of corporations, is 
adverse to industrial liberty, but as the “unit” 
cannot very conveniently set up its own railroad 
we see no help for it except in legislation. He is 
very decidedly against the enormous vice of “ trusts.” 
He disapproves the legal-tender decision. He is 
against protection, but he does not grow red in the 
face over it. He believes in the ‘‘unit’s” owner- 
ship of land. He is opposed to paternal govern- 
ment. The chapters on this subject we find the 
most interesting portion of his book. He disap- 
proves the doctrine and influence of the Dartmouth 
College Case, and in this we agree with him. He 
contends that lien laws tend to mar self-depend- 
ence. He disapproves of every thing like charity 
in the government. He disapproves the usury 
laws, and informs us that they ‘ were abolished alto- 
gether in England in 1854; Denmark in 1855; 
Spain in 1856; Sardinia, Holland, Norway and the 
Swiss Canton of Geneva in 1857; Oldenburgh in 
1858; Bremen in 1859; Saxony and Sweden in 
1864; Belgium in 1865; Prussia, the North Ger- 
man Confederacy and Austria (in part) in 1867; 
and in fourteen of the States and Territories of the 
Federal Union they no longer exist,” and that ‘‘in 
no State in the United States does the rate of in- 
terest rule so low as in the State of Massachusetts, 
where the usury laws were abolished in 1867.” He 
approves of laws to regulate the sale of intoxicants, 
but disapproves of prohibition. But the most 
curious part of the book is that in which he op- 
poses the free-school system, ‘‘ as interfering with 
the paternal relation — that unquestionable duty 
which parents owe to their children ”— and which 
‘*tends to unify the faculties of those children by 
artificial methods called education.” He says also: 
‘*Exacting from one citizen the means to educate 
another’s child is only a modification of the process 
of exacting from one to furnish bread to another.” 
‘* As long therefore as the common-school system, 
even under any reformation that may be made in 
its educational methods, remains a State system, 
exacting the fruits of labor and marring the incen- 
tive both of the parent and of the citizen who is 
taxed to school the parent’s child, it cannot be 
wholesome, for it necessarily mars that which Car- 
lyle has aptly called the highest of all human pos- 
sessions: Self-help.” Possibly we might go with 
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Mr. Bonham so far as high schools are concerned, 
but we did not suppose that there was a sane man 
in this country who was opposed to the common- 
school system so far as ‘‘ the three R.’s "— not Dr. 
Burchard’s— are concerned. Mr. Bonham even 
quotes statistics to show if not that common schools 
promote crime, at least that they do not diminish it. 
His statistics do show that in the instances which 
he cites a large majority of convicts have received 
a common-school education. He absolutely goes so 
far as to say that ‘‘if there has been a marked in- 
crease in the proportion of idiots and insane to the 
proportionate growth of population noticeable in 
those States in which the free-school system was 
most extensively organized and operated, a part at 
least of the fact of this growth may appropriately 
be attributed to the influence of this system.” 
Probably very few will be able to understand how 
the common-school system tends to preduce babies 
silly from birth or prone to grow mad afterward. 
You might as well attribute it to the Code of Pro- 
cedure, as we dare say Mr. J. Bleecker Miller 
would, We read the other day of a new theory 
that coffee causes blindness—some scientist has 
noticed that people who drink coffee become blind. 
There is no doubt of that fact, but why attribute it 
to coffee? Mr. Bonham says that the ratio of 
criminals in prison is greatest in Massachusetts. 
But to our mind, so far from proving that this is 
attributable to the common schools, it only shows 
that Massachusetts has an unusually efficient system 
of criminal administration — she sends all her crimi- 
nals to prison. The conclusive argument against 
Mr. Bonham’s deduction however is that the same 
statistics show that idleness is the probable cause 
of crime; the great mass of the criminals have 
never been educated to any handicraft, and Satan 
finds mischief still for idle hands to do, whether 
the children have been to school or not. Another 
fact appearing in these statistics is that the crimi- 
nals are far less numerous among those who have 
attended private schools. This goes to show that 
the more affluent are less apt to be criminal. So 
here we have it—didleness and poverty, and not 
education, are the parents of crime. Mr, Bonham’s 
figures prove too much, for they prove that it is not 
private and individual education, but absolute illit- 
eracy, that prevents crime. There can be no ques- 
tion about the wisdom of a voluntary attendance 
on common schools. As to compulsory education 
there may be room for difference. The compulsory 
system prevails in this State, and in California, 
Connecticut, Illinois, Maine, Massachusetts, Michi- 
gan, New Hampshire, New Jersey, Ohio, Vermont 
and Wisconsin, but 1t is almost a dead-letter in this 
State, and we have no information as to its work- 
ing in other States. Mr. Bonham traces the growth 
of socialism in Germany to the compulsory system, 
but what would he say to Russia? Common sense 
would attribute it to despotic government and 
compulsory military service. We have no further 
space for the consideration of Mr. Bonhams theo- 
ries. His book deserves reading, not on account 





of its general common-place soundness, but on ac- 
count of its very singular views to which we have 
adverted. 


It seems to be our mission to teach our English 
legal contemporaries the proper use of our common 
language. First, we had to explain to @ibson’s Law 
Notes the meaning of ‘‘ cricket ".—a low stool—a 
good Yorkshire word it turned out — and now the 
Law Journal isin the dark about ‘‘slivery.” The 
adjective is perhaps a coinage, but did our contem- 
porary never run a ‘‘sliver” in his finger? “A 
long thin piece torn off,” says the dictionary. Scott 
uses it, and Shakespeare says: 

**Slips of yew 
Slivered in the moon’s eclipse.” 

If our contemporary will pay us a visit we will take 
him to a base ball game, and seat him on a ‘‘slivery 
board,” and thus afford him an object-lesson. Our 
contemporary wrongs us in quoting us as saying 
‘*later on.” We never were guilty of that. It is 
a very modern vulgarism. But he says: ‘Soft 
beds and pillows have made the artificial man a re- 
cumbent animal. If the vacation is to restore the 
natural man, let him turn over.” What does he 
mean? Probably, get up. 


‘The root of all evil,” mixed with the sexual 
passion — perhaps stimulated by alcohol — makes a 
terrible combination. Dynamite is nothing to it. 
That scene in a California court the other day, in 
the Sharon case, shows human nature in-its most 
ignoble and unblushing phase. A pretty and un- 
scrupulous woman, a rich and weak old man, an 
infatuated attorney — mix them up and you have 
adultery, forgery, perjury, and the spectacle of an 
ex-judge brawling in court with a knife and threat- 
ening death to the officers of the law in defense of 
a worthless adventuress, and winding up with six 
months in jail for contempt. Then the ex-judge’s 
late constituents pass resolutions of confidence, 
respect and sympathy. Better keep the assassin 
Terry and his contingent fee-male in jail as long as 
possible. We do not see how any one who has ex- 
amined the printed case can doubt that the cele- 
brated ‘‘Dear Wife” letter is a forgery, and an 
unskillful one at that. 


NOTES OF CASES. 


N City Railway Co. v. Lee, New Jersey Court of 
Errors and Appeals, July 31, 1888, plaintiff en- 
tered a horse car, the seats and platform of which 
were filled with passengers, and stood with other 
passengers on the longitudinal footboard. At the 
point where he entered there was but a single track, 
but further on the track was double, and plaintiff 
was injured by contact with a passenger standing 
on the footboard of a car passing on the other 
track. A person might safely stand on the foot 
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poard of one car while passing if the footboard of 
the other were unoccupied. Plaintiff was unfamil- 
iar with the management of the road, and did not 
know that the track was double. Held, that con- 
tributory negligence on plaintiff's part was not so 
clearly shown as to warrant the court in withdraw- 
ing the case from the jury. The court said: “The 
plaintiff in error contends that the position of the 
defendant was obviously so dangerous a one that 
to take it was in se negligent. The plaintiff below 
was a stranger to this road, unfamiliar with its con- 
struction, equipment and management. Where he 
entered the company’s car the track was single, and 
there 1s nothing shown to indicate knowledge on 
his part that it was different elsewhere. He was 
invited by the agent of the company to take a posi- 
tion on the car, and when so invited the only posi- 
tion left for him was that which he assumed. It 
was therefore taken with the assent of the com- 
pany’s agent. It appears to be the practice of the 
company to carry passengers there; not only on the 
car which he boarded but on the car with which he 
collided passengers were being carried in the same 
way. The mere fact of riding on a platform of a 
street car 1s not conclusive proof of negligence. 
Nolan v. Railroad Co., 87 N. Y. 63; 8. C., 41 Am. 
Rep. 345; Meesel v. Railroad Go., 8 Allen, 284; Fleck 
v. Railway Co., 134 Mass. 481. In Meesel v. Rail- 
road Co., supra, it is truly said ‘that the seats in- 
side the car are not the only place where the mana- 
gers expect passengers to remain, but it is notori- 
ous that they stop habitually to receive passengers 
to stand inside the car until the car is full, then to 
stand upon the platforms until they are full, and 
continue to stop and receive them even after there 
is no place to stand except on the steps of the plat- 
form. Neither the officers of this corporation, nor 
the managers of the cars, nor the travelling public 
seem to regard this practice as hazardous, nor does 
experience thus far seem to require that it should 
be restrained upon the ground of its danger. There 
is therefore no basis upon which the court can de- 
cide on the evidence that the plaintiff did not use 
ordinary care.’ In that case the plaintiff was in- 
jured by being thrown from the platform of a mov- 
ing car. It has been asserted as a rule of law that 
acarrier who assigns a passenger in his charge to a 
position of danger may not, in case of injury, set 
up the passenger’s acceptance of such a position as 
contributory negligence, but is estopped from so 
doing. A rule so broadly stated must admit of 
many exceptions. The duty of a carrier in trans- 
porting passengers is one which calls for a high de- 
gree of care, but it is not one amounting to abso- 
lute assurance of safety. He bas not control of the 
person of the passenger. He has the right to adopt 
and enforce reasonable rules for the safety of his 
passengers, and to these, when made known to 
him, the passenger is bound to conform. The pas- 
Senger is at liberty to conclude that rules or direc- 
tons of the carrier assigning him to place or posi- 
tion are subservient to the duty which the carrier 





owes him, and that he may take such position in 
safety, unless to do so would be a blind surrender 
of care and judgment for his own safety, or an in- 
excusable failure to use his. senses to that end. It 
certainly cannot be contributory negligence that he, 
at the invitation of the defendant, exposed himself 
to risk of danger created by the defendant, and of 
which he did not know, and of which no warning 
was given. The position on this outside platform 
undoubtedly was attended with some risks and ex- 
posures. One riding in that manner is chargeable 
with the knowledge that the public highway on 
which the track lies is used in all its parts by the 
ordinary vehicles of travel; that there is a liability 
of collision with such vehicles in passing. And 
had the plaintiff received his injury from such 
cause it may be that negligence contributory to his 
injury would be imputed to him. But he was not 
presumed to know that the company’s road was so 
constructed, or its cars so new as to render a posi- 
tion in which it invited him to ride a dangerous 
one.” To same effect, Spooner v. Brooklyn City R. 
0o., 54 N. Y. 230; 5. C., 138 Am, Rep. 570. 


In United States v. Denicke, 36 Fed. Rep. 407, it 
was held that a decoy letter with a fictitious ad- 
dress, which therefore cannot be delivered, is not 
‘‘intended to be conveyed by mail,” within the 
meaning of the statute of embezzlement. Speer, 
J., said: ‘‘It seems to come most clearly within 
the decision of Judge Neuman in the case of United 
States v. Rapp, 30 Fed. Rep. 818. In that case a 
‘nixe ’— that is, a letter addressed to a fictitious 
person, or to a place where there was no post-office 
—was placed in what is known as the ‘nixe bas- 
ket,’ a receptacle for unmailable matter. This was 
to be forwarded to the dead-letter office. This was 
held by the court not to be mail matter within the 
meaning of sections of 5467, 5469, of the Revised 
Statutes. It was held distinctly not to be matter 
intended to be conveyed by mail; and Judge Neu- 
marr uses this language: ‘I do not believe that 
under this section it can be held that the packet was 
intended to be conveyed by mail, when the proof in 
this case for the government shows that there was 
no such intention.’ ‘I must,’ said the learned judge, 
‘construe the language of this criminal statute by a 
rule of law that is axiomatic, strictly in favor of the 
defendant. See United States v. Whittier, 5 Dill. 35, 
and cases cited. But considering it according to its 
fair and ordinary meaning, can the words ‘mail 
matter’ be held to include this package? I think 
not. And this last view of the matter, in my opin- 
ion, applies to both of these cases. As stated above, 
I think the whole of this law * * * refers to 
mail under the protection of the government, or the 
postal authorities as such. I do not hold that what 
is called under the testimony in this case a ‘ decoy’ 
or ‘test’ letter, or the contents thereof, might not, 
when regularly mailed, be the subject of embezzle- 
ment, and punishable under this section, but I think 
it should get into the mail in some of the ordinary 
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ways provided by the postal authorities, and become 
fairly and reasonably part of the mail matter under 
the control of the postal authorities.’ A letter is a 
written or printed message. Now there can be no 
message to that which is not in existence. Besides, 
if the letter is intended to be conveyed by mail it 
must have a destination to which it can be con- 
veyed. Thisletter had no such destination. In the 
cases cited by the district attorney the decoy letters 
were addressed to a real and genuine address, and 
were regularly mailed. No case was produced where 
a decoy letter to a fictitious, unreal address was con- 
sidered as within the class that were intended to be 
conveyed by mail. In the English case of Queen v. 
Gardner, 1 Car. & K. 628, cited by Judge Neuman, 
the embezzlement of a decoy letter was held not 
stealing a post-letter within the statute; taking of 
the contents was held larceny. There is no charge 
in the indictment that the defendant took the con- 
tents of the letter. In the case of Queen v. Rath- 
bone, 2 Moody Cr. Cas. 242, an inspector secretly 
put a letter prepared for the purpose, containing a 
sovereign, among some letters which a letter carrier 
suspected of dishonesty was about to sprt. The 
letter carrier stole the sovereign. Mr. Baron Gurney 
held that he could not be convicted of stealing a 
post-letter, such letter not having been put in the 
post in the ordinary way, but was rightly convicted 
of larceny of the sovereign laid as the property of 
the postmaster-general. This case was considered 
at a meeting of the judges at Michaelmas term, 1841, 
and they were unanimously of the opinion that there 
could be no conviction for stealing the post-letter, 
the statute only applying to letters sent in the ordi- 
nary way. It is observable that this letter had ap- 
parently a genuine address, and also that it was 
placed with the letters, all of which were in the 
custody of the post-office department, and which it 
was the duty of the carrier to sort. There can be no 
difference in principle between this case and Rapp’s 
Case. In both cases the letters were ‘ nixes,’ that 
is, they were without mailable direction; in “both 
cases they must have gone to the dead-letter office. 
This statute was not made in contemplation of letters 
ofthischaracter. It was made to protect the genuine 
mail intended to be conveyed from one person to 
another. It was made to protect the mail in which 
the people have an interest; not fictitious papers or 
packages fixed up like the ‘ nixe’ in the case before 
Judge Neuman, or the ‘nixe’ in thiscase. A letter 
to be conveyed by mail must have a sender and a 
receiver; a place from which it starts and a desti- 
nation to which it can be conveyed. We can fully 
see, if this practice was permitted to stand as a part 
of the legalized methods of trials of this character, 
how very great injustice might be done. It would 
be possible for unscrupulous officers to prepare a trap 
which would convict any man, however innocent. 
The accused should at least have the privilege of 
showing, if he could, that the letter which he is 
charged to have embezzled reached its destination, 
If it has no destination, this method of defense is 
denied him.” 





MUNICIPAL CORPORATIONS—NEGLIGENCE 
OF CONTRACTOR. 


ALABAMA SUPREME COURT, JULY 10, 1888. 


Crty oF BrRMINGHAM V. McCRARY. 

A city is liable to a person injured by negligence in leaving 
an open ditch in astreet, in the construction of a sewer, 
though the work is done under contract, the city hay- 
ing nothing to do with the employment of the laborers or 
the direction of the work, except to locate, inspect and 
accept the same by its engineer. 


Webb & Tillman, for appellant. 


Mountjoy & Tomlinson and Smith & Lowe, for appel- 
lee. 


SoMERVILLE, J. The present action is based upon 
the alleged negligence of the corporate authorities of 
the city of Birmingham in allowing a ditch or excava- 
tion made across a sidewalk, incident to the construc. 
tion of asewer, to remain open during the night-time, 
without covering, guards or lights, in consequence of 
which the plaintiff fell in, and was injured by the 
breaking of his arm. The main defense relied on by 
the city is that the wrong act complained of was the 
act of one Stonestreet, to whom the city had lawfully 
let the contract of constructing the sewers, and that 
under the terms of the contract, Stonestreet was an 
independent contractor, and as such was alone liable 
to the plaintiff for the damages claimed, if any one 
was soliable. Contributory negligence on the part of 
the plaintiff, and want of notice of the defect or exca- 
vation in the street, were also relied on by the defend- 
aunt. The contract between the city and Stonestreet 
provided that the work was to be done according to 
certain plans and specifications, and under the super- 
vision of the city engineer, so far as to make it his 
duty to inspect the laying of the sewer-pipes, and to 
accept and receive the work when completed; but 
neither the engineer nor any city officers had any 
thing to do with the employment or direction of the 
hands, or of superintending the work while it was in 
progress, except that it was the engineer's duty to lay 
out the work, set the stakes fixing the depth the 
sewer-pipes were to be laid, and to see that they were 
laid at proper depth or grade. 

The general rule is well settled, and not denied by 
appellee’s counsel, that one person is not ordinarily 
liable for any injury produced by the negligence of 
another, unless the relation of master and servant ex- 
ists between them; and that where such injury is 
done by an independent contractor, or one who re- 
serves the general control over the work, with the right 
to direct what shall be done, and the manner of doing 
it, the quasi employer or contractee cannot be held lia- 
ble for an injury resulting from the negligence of such 
contractor, or of his servants, and collaterally to the 
work contracted to be done, such work not being a 
nuisance per se. In all such cases the rule respondeat 
superior applies. Wood Mast. & Serv. (2d ed.), p. 603, 
§ 314 et seq.: id., p. 598, § 313; Cuff v. Railroad Co., & 
N. J. L.17; 8. C., 10 Am. Rep. 205. But there are two 
established classes of exceptions to which this general 
rule has no application. It does not apply (i) where 
the work contracted to be performed will in its pro- 
gress, however skillfully done, be necessarily or in- 
trinsically dangerous; and (2) where the law imposes 
on the employer the duty to keep the subject of the 
work in a safe condition. 

The first exception applies where the obstruction or 
defect which produced the injury results directly and 
necessarily from the acts which the contractor agreed 
and was authorized to do; the person authorizing 
and the person authorized each being equally liable to 
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the injured party, the relation of principal and agent, 
pro hac vice at least, existing between them, notwith- 
standing the employment may in other respects be 
independent. ‘‘It would be monstrous,” said Lord 
Campbell in Ellis v. Gas Co., 2 El. & Bl. 767, “if the 
party causing another to do a thing were exempted 
from liability for that act merely because there was a 
contract between him and the person immediately 
causing the act to be done.’’ Therule is said by Mr. 
Justice Clifford in Water Co. v. Ware, 16 Wall. 566, to 
be based on common justice, that ‘if the contractor 
does the thing which he is employed to do, the em- 
ployer is as responsible for the thing asif he had done 
it himself; but ifthe act which is the subject of com- 
plaint is purely collateral to the matter contracted to 
be done, and arises indirectly in the course of the per- 
formance of the work, the employer is not liable, be- 
cause he neverauthorized the work [act] to be done.” 
It is observed by Mr. Dillon, in his work on Municipal 
Corporations, that while the principle of respondeat 
superior does not generally extend to cases of inde- 
pendent contracts, where the party for whom the 
contract is to be done is not the immediate superior 
of those guilty of the wrongful act, and has no choice 
in the selection of the workmen, and no control over 
the manner of doing the work, it is important to bear 
in mind that this general rule ‘‘ does not apply where 
the contract directly requires the performance of 
a work intrinsically dangerous, however skillfully 
performed.” ‘In such a case,’’ he adds, “‘the party 
authorizing the work is justly regarded as the author 
of the mischief resulting from it, whether he does the 
work himself or lets it out by contract.” 2 Dill. Mun. 
Corp. (3d ed.), § 1029. 

A fairillustration of this principle is found in the 
case of City of Joliet v. Harwood, 86 Ill. 110; S. C., 29 
Am. Rep. 17, where a city employing a contractor to 
construct a sewer, where the work necessarily in- 
volved the blasting of rock, was held liable for the 
damage resulting from a rock thrown by the blast 
against the plaintiff’s house. The right of recovery 
was held not to rest on the charge of negligence by 
the contractor, who used all proper diligence in his 
work, but upon the fact that ‘ the city caused work to 
be done which was intrinsically dangerous, the natu- 
ral, though not necessary, consequence of which was 
the injury to plaintiff's property.” 

So in the case of McCafferty v. Railroad Co., 61 N. Y. 
178, we have an example of the principle that there is 
no liability where the injury is collateral to the work 
done by an independent contractor, and not a neces- 
sary result of its execution. There a railroad com- 
pany lawfully let the work of constructing its road to 
acontractor, who sublet a part of the work to others. 
The employees of a subcontractor, by negligently over- 
charging a blast of powder, caused rocks to be thrown 
against the plaintiff's premises, resulting in the dam- 
age complained of in the action. The railroad com- 
pany was held not to be responsible. In cases of this 
kind it has been held that the injury is presumed to 
be a necessary incident of doing the work, unless the 
defendant shows that it resulted from some act of 
negligence on the part of the contractor or his ser- 
vants. Sabin v. Railroad Co., 25 Vt. 363. Mr. Wood, 
in his work on Master and Servant, thus formulates 
the principle: ‘‘When the work cannot be done at 
all, in the ordinary mvudes of executing it, with- 
out producing injury and damage, the contrac- 
tor is liable; but when the injury and damage re- 
sult simply from the careless or improper mode of ex- 
ecuting the work, and the contractee has been guilty 
of no negligence in selecting a contractor, there is no 
Principle of law which casts upon the contractee the 
burden of responsibility;” ‘‘and,” he adds, “a con- 
trary doctrine would be disastrous in its consequences, 





and serve seriously to embarrass aud retard the proper 
use and healthy development of property, and the 
growth of cities and towns.’’ Wood Mast. & Serv., p. 
609 et seq. ; id., p. 603, § 314. 

Such is the rule governing the first class of excepted 
cases above enumerated, where the work contracted 
to be performed is intrinsically dangerous, or arises 
from the very nature of the improvement, which is 
said by Mr. Dillon to be applicable to work done by 
independent contractors, according to the later and 
better considered cases in this country. This doctrine 
he states to be that ‘‘ where the work contracted for 
necessarily constitutes an obstruction or defect in the 
street, of such anature as torender it unsafe or dan- 
gerous for the purposes of public travel unless properly 
guarded or protected, the employer (equally with the 
contractor), where the injury results directly from the 
acts which the contractor engaged to perform, is liable 
therefor to the injured party. But the employer is 
not liable where the obstruction or defect in the 
street, causing theinjury, is wholly collateral to the 
contract work, and entirely the result of the negli- 
gence or wrongful acts of the contractor, subcontrac- 
tor or his servants. In such a case the immediate au- 
thor of the injury is aloneliable.” 2 Dill. Mun. Corp. 
(3d ed.), § 1030. The rule as thus carefully formulated 
by Judge Dillon is fully supported by the adjudged 
cases, at least in the American courts; and seems to 
us to be the correct one. Wilson v. City of Wheeling, 
19 W. Va. 323; S. C., 42 Am. Rep. 780; City of Erie v. 
Caulkins, 27 id. 647, note; Storrs v. City of Utica, 17 
N. Y. 104; 8. C., 72 Am. Dec. 437, and note, 441; Sulz- 
bacher v. Dickie, 51 How. Pr. 500. 

The second class of excepted causes, or those where 
the law imposes on the employer the duty to keep the 
subject of the work in safe condition, especially in- 
cludethose municipal corporations upon which the 
duty is imposed, directly or impliedly, by statute, to 
keep their streets in a safe condition for the travelling 
public. It is not denied that the charter of the city of 
Birmingham devolves upon it this obligation,impliedly 
at least, as a necessary result from the corporate 
powers given and the corporate duties imposed. Acts 
1880-81, pp. 471, 480, § 20; Albrittin v. Mayor, etc., 60 
Ala. 486; 8. C., 31 Am. Rep. 46; Cily Council v. Wright, 
72 Ala.411. This fact brings the case within the rule 
under consideration, which is quite distinct from the 
last ruleabove discussed by us. It depends on the 
principle that where the statute thus imposes a duty 
upon a corporation, its faithful discharge cannot be 
evaded by any effort to cast this duty on another by 
contract or otherwise. This the Jaw will not permit, 
nor can liability for damages resulting from the neg- 
lect of such duty be avoided in any such way. ‘‘There- 
fore according to the better view,” says Mr. Dillon, 
‘“where a dangerous excavation is made, and negli- 
gently left open (without proper lights, guards or cov- 
erings) in a travelled street or sidewalk, by a contrac- 
tor under the corporation for building a sewer or other 
improvements, the corporation is liable toa person in- 
jured thereby, although it may have had no immediate 
control over the workmen, and had even stipulated 
in the contract that proper precautions should be 
taken by the contractor for the protection of the pub- 
lic, and making him liable for accidents occasioned by 
his neglect.’’ 2 Dill. Mun. Corp. (3d ed.), § 1027. There 
is a general consensus of authority in support of this 
view; the leading case on the subject being that of 
Storrs v. City of Utica, supra, decided by the New 
York Court of Appeals in 1858. That case, like this, 
was based on the negligence of the city in allowing an 
excavation in the street, made in the construction of 
a sewer, to remain open and unguarded during the 
night-time, in consequence of which the plaintiff fell in 
and washurt. The city was held liable apparently on 
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each of the grounds above discussed. ‘The cause of 
the accident,”’ said Judge Comstock, ‘‘ was not in the 
manner in which the work was carried on by the la- 
borers. If it had been, their immediate employer, 
and he only, was liable for the injury.’’ ‘ But,” he 
continues, ‘‘in a sense strictly logical, as it seems to 
me the accident was the result of the work itself, how- 
ever skillfully performed. A ditch cannot be dug ina 
public street, and left open and unguarded at night, 
without immediate danger of such casualties. If they 
do occur, who is the author of the mischief? Is it not 
he who causes the ditch to be dug, whether he does it 
with his own hands, employs laborers or lets it out by 
contract? If by contract, then I admit that the con- 
tractor must respond to third parties if his servants 
or laborers are negligent in the immediate execution 
ofthe work. But the ultimate superior or proprietor 
first determines that the excavation shall be made, 
and then he selects his own contractor. Can he es- 
cape responsibility for putting a public street in a con- 
dition dangerous for travel at night, by interposing 
the contract which he himself has made for the very 
thing which creates the danger? I should answer this 
question in the negative.’’ In the same case this princi- 
ple is applied to a municipal corporation which owes 
to the publicthe duty of keeping the street in safe 
condition for travel; and the proposition is asserted 
that this duty cannot be thrown off or devolved on 
another who contracts for the construction of sewers 
orother improvements in the public streets. ‘Al- 
though,” it is said, ‘“‘ the work may be let out by con- 
tract, the corporation still remains charged with the 
care and control of the street in which the improve- 
ment is carried on. The performance of the work nec- 
essarily renders the street unsafe for night travel. 
This is a result which does not at all depend on the 
care or negligence of the laborer employed by the con- 
tractor. The danger arises from the very nature of 
the improvement; and if it can be averted only by 
special precautions, such as placing guards or lighting 
the street, the corporation which has authorized the 
work is plainly bound to take these precautions. The 
contractor may very probably be bound by agreement, 
not only to construct the sewer, but also to do such 
other acts as may be necessary to protect travel. But 
a municipal corporation,’’ he concludes, ‘* cannot, I 
think, in this way either avoid indictment in behalf of 
the public, or its liability to individuals who are in- 
jured.”’ Storrs v. City of Utica, 72 Am. Dec. 437, 440. 
We make no apology for quoting so much at length 
from this case, where the subject under consideration 
is so ably and learnedly discussed. That case is strictly 
analogous to the one in hand, and has been followed 
by the United States Supreme Court, as well as nearly 
all of the State courts, except in Pennsylvania, and a 
single case in Missouri, which seems however to have 
been impliedly overruled by a later decision in the 
same State. Blake v. St. Lowis,40 Mo. 569; Barry v. 
St. Louis, 17 id. 121; Painter v. Mayor, 46 Penn. St. 
213. The decisions of these States, relied on in the ar- 
gument of this cause by appellant's counsel, have been 
generally condemned in this country, and we are un- 
willing to follow them. Storrs vy. City of Utica, 72 
Am. Dec. 437, note, 441, and cases cited; City of Erie 
v. Caulkins, 85 Penn. St. 247; 8S. C., 27 Am. Rep. 642, 
and note, 647-650; Robbins v. Chicago, 4 Wall. 657; 
Chicago v. Robbins, 2 Black, 418; Water Co. v. Ware, 
16 Wall. 566; City of Springfield v. Le Claire, 49 Il. 
476; City of Detroit v. Corey, 9 Mich. 165; Circleville v. 
Neuding, 41 Ohio St. 465; City of St. Paul v. Seitz, 3 
Minn. 297 (Gil. 205); Nashville v. Brown, 9 Heisk. 1; 
S. C., 24 Am. Rep. 289; Wilson v. City of Wheeling, 19 
W. Va. 323; S. C.,42 Am. Rep. 780; Mayor, ete., v. 
O’ Donnell, 53 Md. 110; S. C., 36 Am. Rep. 395; City of 
Logansport v. Dick, 70 Ind. 65; S. C., 36 Am. Rep. 166; 





City of Buffalo v. Holloway, 57 Am. Dec. 550; 2 Dill. 
Mun. Corp. (8d ed.), §§ 1027, 1029, 1080; Wood Mast. & 
Serv. (2d ed.), p. 616, § 316. 

The City Court substantially conformed its rulings 
to the foregoing principles. The excavation made 
across the sidewalk of the city in the process of con- 
structing the sewer was made by the express authority 
of the city in the exercise of a purely ministerial 
power. Stonestreet, notwithstanding the general in- 
dependent nature of his employment as a contractor, 
was a quasi agent of the municipal authorities for this 
purpose. If he had been indicted for creating a nuis- 
ance, he could only have defended under the right 
conferred by them, and as their agent pro hac vice, 
City of Detroit v. Corey, 9 Mich. 164; Nashville v. 
Brown, 24 Am. Rep. 289. The excavation ‘was one 
which in its nature would be intrinsically or neces- 
sarily accompanied with danger to pedestrians if left 
uncovered or unguarded, or without proper lights, in 
the night-time. The duty of the city, imposed by its 
charter, was to see to it that its sidewalks were kept 
in a reasonably safe condition for ordinary use by the 
public. This duty it could not escape by letting out 
the work to a contractor. The authorities should have 
seen to it that the contractor performed this duty; 
and for this act of negligence they are liable for any 
injury and damages proximately resulting from it, to 
which the plaintiff did not contribute by his want of 
ordinary care. The court in effect so charged. In 
cases of this nature it is manifest that special notice 
to the city of the dangerous condition of the street 
where the excavation is made, is not a prerequisite to 
liability. The work being done by the express au- 
thority of the city, and in a measure under the eye of 
its engineer, and necessarily dangerous in its nature, 
the municipal authorities are charged with notice of 
its existence. Brusso v. City of Buffalo, 90 N. Y. 
679; City of Springfield v. Le Claire, 49 Ill. 477. There 
is a class of cases where the liability of the city is 
made to depend on its negligence to keep its streets in 
repair, and the question of negligence is dependent on 
notice to the city of the existence of some defect or 
obstruction causing the injury. But where an agent 
or quasi agent of the city creates the defect by an au- 
thorized act, as here, the law imputes notice to the em- 
ployer. 2 Dill. Mun. Corp. (3d ed.), § 1025, note 1. In 
this case different conclusions may well and reason- 
ably have been drawn from the evidence on the ques- 
tion of contributory negligence vel non on the part of 
the plaintiff; and for this reason the court properly 
submitted this inquiry to the jury, and declined to de- 
termine it asa matter of law. City Council v. Wright, 
72 Ala. 411; Eureka Co. v. Bass, 81 id. 200; 8. C., 60 
Am. Rep. 152. 

We find no errorin any of the rulings of the court, 
and the judgment is affirmed. 


———__—___—_—. 


BASTARDY—RIGHT TO TRANSMIT INHERI- 
TANCE. 


ALABAMA SUPREME COURT, JULY 12, 1888. 
BuTLER Vv. E_yton LAND Co. 

A bastard died seized of land, without issue, leaving a bastard 
half-brother and their mother surviving him. The Code of 
Alabama, 1886, section 1922, provides that ‘‘ the mother, or 
kindred of an illegitimate child on the part of the mother, 
are in default of children of such illegitimate child, or their 
descendants, entitled to inherit his estate.”” Held, that the 
statute must be construed with others in pari materia, 
and the established rules of descent; and in analogy 
thereto, the half-brother will take the land, to the exclu- 
sion of the mother. 
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ARY BUTLER, a non-resident negro woman, filed 
) the bill in this cause, praying that one James Go- 
ing be decreed to hold certain real estate in the city 
of Birmingham for her use, and that the Elyton Land 
Company be ordered to make her a deed and a clear 
title thereto, etc. The bill in substance avers the com- 
plainant was the mother of two illegitimate sons, 
named Gus Peteet and Butler Whitney. The former, 
Gus Peteet, died intestate, unmarried and without 
descendants, owning a contract for purchase of cer- 
tain real estate in Birmingham, part of the purchase- 
money having been paid, and for which the Elyton 
Land Company had given him a bond for title. After 
his death his half-brother, Butler Whitney, claiming 
to be the sole heir of the said Gus Peteet, deceased, 
obtained possession of said bond for title, and having 
disposed of the same, it was finally transferred and as- 
signed to one Going. On a bill being filed by said Go- 
ing against the Elyton Land Company, said company 
was ordered to make, and did make, title to and for 
suid real estate to the said Going. Mary Butler now 
claims to be the heir of her illegitimate son Gus Pe- 
teet, and that the deed made to the said Going by the 
said Elyton Land Company is void. A demurrer to the 
bill, assigning as ground therefor that Mary Butler 
was not the heir at law of said Gus Peteet, was sus- 
tained, and the bill was accordingly dismissed, where- 
upon the complainant appealed. 


W. M. Brooks and Barnes & Barnes, for appellant. 
Webb & Tillman, for appellees. 


SOMERVILLE, J. This case turnson the proper con- 
struction of our statute regulating inheritance between 
bastard children and their mothers and other kindred; 
the contest here being one, in effect, between the 
mother and uterine brother of a deceased bastard, who 
died seized and possessed of the real estate in contro- 
versy. These sections of the Code (1886) read as fol- 
lows: ‘‘Sec. 1921. Every illegitimate child is consid- 
ered as the heir of his mother, and inherits her estate, 
in whole or in part, as the case may be, in like manner 
as if born in lawful wedlock. Sec. 1922. The mother, 
or kindred of an illegitimate child on the part of the 
mother, are in default of children of such illegitimate 
child, or their descendants, entitled to inherit his es- 
tate.” The inquiry is whether the mother, Mary 
Butler, under this statute, takes the property of her 
deceased illegitimate son, Gus Peteet, to the exclusion 
of the latter's half-brother, one Butler Whitney, of 
the blood of the same mother. It is contended for ap- 
pellant that the latter section (section 1922) must be 
construed to mean, that in default of children of an 
illegitimate child, the mother shall first inherit; and 
if there be no mother living at the time of descent cast 
then the kindred of the illegitimate child on the part 
of the mother shall be entitled to take his estate, and 
not otherwise. The appellee, on the contrary, con- 
tends that these sections of the Code are not complete 
within themselves, but are a part of an entire system 
of statutes on the subject of descent and distributions, 
and are to be construed in pari materia with them. 
The judge of the City Court adopted the latter view 
of the statute, and we fully concur with him in this 
conclusion. 

These sections are clearly not complete within them- 
selves. It is declared that the mother, or kindred on 
the part of the mother, shallinherit. The word *‘kin- 
dred’? means relations by blood, and includes collate- 
ral as well as lineal relations. It includes children of 
an intestate and their descendants, brothers and sis- 
ters, nieces and nephews, cousins, uncles and aunts, 
and other next of kin. How are these numerous kin- 
dred to inherit, and which, if any of them,are to be 
preferred? And what is to be theshare of each one’s 
inheritance? Necessarily these inquiries are to be an- 
swered by reference to the statutes of descents and 





distributions, which form a part of the same chapter 
and article in the Code that embrace the sections un- 
der consideration. Except so far as declared other- 
wise, the rule of descent for real estate must be gov- 
erned by section 1915, Code 1886, aud 6f personal prop- 
erty by section 1924, which precisely correspond to 
sections 2252, 2261, Code 1876, the law in force at the 
time of the death of the intestate in the year 1883. 
There is nothing in the statute indicating a purpose to 
give the mother a priority of right over kindred 
whose rights are preferred by the statute of descents. 
If this had been the legislative intent, it was easy of 
expression, as appears in the New York statute, which 
declares that if an illegitimate child die intestate, 
without descendants, the inheritance ‘‘shall descend 
to his mother; if she be dead, it shall descend to the 
relatives of the intestate on the part of the mother as 
if the intestate had been legitimate.’”’ 3 Rev. Stat. N. 
Y., p. 42, § 14 (1859). 

This construction is anecessary result from the set- 
tled rule, that in construing a doubtful statute, all 
statutes in pari materia, or relating to the same gen- 
eral subject-matter, are to be taken and examined to- 
gether iu order to arrive at the legislative intent. ‘All 
acts which relate to the same subject,’’ said Lord 
Mansfield in Rex v. Lordale, 1 Burrows, 447, “note 
withstanding some of them may be expired, or are not 
referred to, must be taken to be one system, and con- 
strued consistently.’’ We are also authorized to ex- 
amine for the same purpose the original statute from 
which the present law was first codified in the form it 
now appears, which is the same asthat in the Code 
of 1852. Code 1852, 8§ 1578, 1579. The language of that 
Code is identical with that of all other subsequent 
Codes of the State down to the one now in force. The 
law prior to codification in the present form, as taken 
from the actof 1824, reads as follows: ‘*Sec. 4. Bas- 
tards shall be capable of inheriting, or of transmitting 
inheritance, on the part of their mother, in like man- 
ner as if they had been lawfully begotten of such 
mother; and shall also be entitled to a distributive 
share of the personal estate of any of their kindred on 
the part of their mother, in like manner as if they had 
been lawfully begotten of such mother. Sec. 5. The 
kindred of any bastard on the part of his mother shall 
be entitled to the distribution of the personal estate 
of such bastard in like manner as if such bastard had 
been lawfully begotten of his mother.” Aiken Stat. 
(2d ed.), 1836, p. 129; Clay Dig. Ala., 1843, pp. 168, 169. 
This old statute differs in phraseology, but not mate- 
rially in signification, from the one now embraced in 
the Code of 1886, brought forward, as we have said, 
from the Code of 1852. It was intended to remedy the 
cruel and rigorous policy of the common law in refer- 
ence to bastards, by which was visited ou these unfor- 
tunates a stigma which more properly belonged to 
their parents, and at the same time to deal with the 
erring mother in a more liberal spirit of justice as well 
as of Christian charity. By that law a bastard was 
nullius flius as to the whole question of inheritance. 
He had no mother or father, no brothers, sisters or 
other kindred, no inheritable blood, and hence no ca- 
pacity to inherit or transmit inheritance save to the 
heirs of hisown body. The supposed origin of this 
rule has been asserted to be the discouragement of a 
promiscuous and illicit intercourse between the sexes. 
It is at least debatable whether preqjsely the opposite 
policy, conferring equal rights of inheritance upon le- 
gitimate and illegitimate offspring, would not better 
preserve the high moral duty of chastity between the 
sexes. This was to acertain extent the tendency of 
the civil and Jewish law, as well as of many other an- 
cient codes, now everywhere admitted to be more hu- 
mane and enlightened than the rule of the common 
law on this subject. The general spirit of modern leg- 
islation has accordingly been to sweep away to a great 
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extent this unjust and illiberal policy of the Finglish 
law, and to not only permit bastards to inherit from 
their mothers, but also in many instances to provide 
for their legitimation by the subsequent marriage of 
their parents, or by written declaration made for 
that purpose and duly recorded, and to authorize them 
to transmit inheritance to kindred of their mother's 
blood both collateral and lineal. The laws of Scotland, 
France, Holland and Germany all provide that the in- 
termarriage of the parentsafter the birth of a child 
shall render such child legitimate—a rule of the canon 
law, the adoption of which the ecclesiastics urged 
in vain upon the English Parliament in the reign of 
Henry III. This has long been the law of Alabama; 
legitimation following from the intermarriage of the 
reputed parents, and recognition by the father. Aiken 
Stat., p. 129, § 3; Code, 1886, §§ 2364-2369. 

This construction as to the heritable rights of bas- 
tards and their collateral kindred was placed upon the 
Virginia statute enacted in 1785, and carried into the 
Code of 1819 of that State. Our old statute, as appear- 
ing in Aiken’s and Clay’s Digests, seems to be copied 
from the Virginia Code. That law was construed by 
the Virginia Court of Appeals in Garland v. Harrison, 
8 Leigh, 368 (decided in 1837), an exhaustive and learned 
opinion being delivered by three of the five judges. 
They all agreed that the purpose of the statute was to 
confer on bastards, not only the capacity to inherit 
from their mothers just as they would do were they 
legitimate children, bat also the power to transmit 
inheritance to their material kindred, both collateral 
and lineal, as if they had been born in lawful wed- 
lock. The object of the statute, said Judge Parker, 
was to make bastards ‘‘ quasi legitimate on the mater- 
nal side; to give the bastard a mother and maternal 
kindred; and to make them heritable from each other 
in the order prescribed by the law of descents, as if the 
bastard had been lawfully begotten of such mother. 
It places this line in respect to inheritance precisely 
in the situation it would be in if one born in lawful 
wedlock should die leaving no paternal kindred.” 
Judge Brockenbrough said: “‘A bastard may inherit 
on the part of his motherin like manner as if he were 
the legitimate son of his mother. He may therefore 
inherit from his mother, or from his maternal grand- 
parents, in the direct line, or from his maternal uncle 
and aunt, or great-uncles and great-aunts, in the col- 
lateral, and a half portion from his legitimate or bas- 
tard half-brother, in the same manner that a legiti- 
mate son could inherit from his legitimate half- 
brother.’’ Judge Tucker construed the statute in like 
manuer to render bastards “ capable of inheriting from 
all his kindred on the part of the mother, whoever 
they might be.’’ The whole court vigorously repudiated 
the soundness of the decision of the United States Su- 
preme Court in the case of Stevenson's Heirs v. Sulli- 
vant, 5 Wheat. 207 (decided in the year 1820), and re- 
lied on for authority in this case by appellant’s coun- 
sel, in which that court had come to a different con- 
clusion in construing the Virginia statute, holding 
that it prescribed transmission of inheritance lineally, 
but not collaterally, on the part of the mother of a 
bastard; in other words, that it conferred on bastards 
capacity toinherit by descent immediately or through 
their mother in the ascending line, and to transmit 
the same to their line of descendants, in like manner 
as if they were legitimate, but did not authorize 
brothers, sisters or other collateral kin, even on the 
mother’s side, to inherit from them. 

The question came before the Virginia court again 
in Hepburn v. Dundas, 13 Grat. 219 (decided in 1856), 
and still again, four years later, in Bennett v. Toler, 15 
Grat. 588; and the case of Garland v. Harrison, 8 
Leigh, 368, wasafter renewed discussion adhered to 
and reaffirmed. The Vermont statute provided that 








‘** bastards shall be capable of inheriting and transmit- 
ting inheritance on the part of the mother as if law- 
fully begotten of such mother,’’-—the precise language 
of section 4 of the Alabama law as cited above from 
Aiken’s and Clay’s Digests. 

Tt was held in Town of Burlington v. Fosby, 6 Vt. 88 
‘decided in 1834), that under the statutes of descents 
and distributions one illegitimate child could inherit 
from another illegitimate child of the same mother, 
which is the precise question arising in this case. The 
Ohio statute is in identical language, and the Supreme 
Court of that State, in Lewis v. Eutsler, 4 Ohio St. 354 
(decided in 1854), repudiated the construction placed 
on the Virginia statute by the United States Supreme 
Court in Stevenson’s Heirs v. Sullivant, supra, and fol- 
lowed by the Vermont decision, where a like statute, 
as we have seen, was construed. They without scru- 
ple overruled thecase of Little v. Lake, 8 Ohio, 289 (de- 
cided in 1838), in which Stevenson v. Sullivant had been 
followed. It is observable that in none of these cases 
is there any reference made to the case of Garland y. 
Harrison, supra. 

In Briggs v. Greene, 10 R. I. 495, however the au- 
thority of the Virginia case is expressly adopted in 
construing a similar statute in Vermont, and that of 
the United States Supreme Court in Stevenson v. Sul- 
livant repudiated. It was accordingly held, under a 
statute precisely like the one in Virginia and the for- 
mer one in Alabama, that bastard children of the 
same mother are capable of transmitting inheritance 
on the part of the mother; and when a bastard dies 
intestate, leaving a bastard sister by the same mother, 
her estate will pass to that sister. Opposed to this 
view isthe case of Bent v. St. Vrain, 30 Mo. 268 (de- 
cided in 1860), which follows the United States Su- 
preme Court, without noticing the Virginia decisions, 
and Remmington v. Lewis, 8 B. Monr. 606 (decided in 
1848), which omits to notice any of the foregoing cases 
We adopt the view of the Virginia court as being more 
in accordance with the principles of justice and the 
enlightened and liberal policy of modern legislation on 
the subject. Simmons v. Bull, 56 Am. Dec. 263, note, 
Schouler Dom. Rel., § 381; 2 Kent Com. (12th ed.) 
*208-*214. ‘*Our law of descents,” as said by Judge 
Tucker in Garland v. Harrison, supra, ‘‘ was formed 
in no small degree upon the human affections; the 
Legislature very justly conceiving that the object of 
a law of descent was to supply the want of a will, 
and that it should therefore conform in every case, as 
nearly as might be, to the probable current of those 
affections which would have given direction to the 
provisions of such will. Under the influence of these 
opinions,”* he adds, “‘ they legislated in reference to 
bastards.’’ An English judge long ago said, in har- 
mony with the same idea: “‘The statute of dis- 
tributions makes such a will for the intestate 
as a father, free from the partiality of affec- 
tions, would himself make; and this,”’ he said, ‘I call 
a parliamentary will.’ Edwards v. Freeman, 2 P. 
Wms. 441. We accordingly hold that under our pres- 
ent statute of descents and distributions, the brother 
of the deceased intestate bastard by the same mother 
is entitled to inherit land of which such intestate dies 
seized, to the exclusion of the mother. 

The chancellor so held, and his decree, sustaining the 
demurrer to the complainant's bill, is affirmed. 

—_—.—___. 


WATERS AND WATER-COURSES — REASON- 
ABLE USE. 


CONN. SUPREME COURT OF ERRORS, JUNE 26, 1888. 


MAson v. Hoye. 
Defendant owned and operated a large mill upon a stream 
affording an ample supply of water for nine months, but 
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in which there was regularly for three months a great 
scarcity ; and had a large reservoir, which, at such times, 
the flow of several days was required to fill. He also had 
steam-power for use in his mill at such times. Hismethod 
of using the water was to turn it on from a full reservoir, 
and operate the mill by water alone for a few hours, then 
shut down,and run by steam-power alone for several 
days, while the reservoir was filling again ; thereby de- 
priving plaintiffs, the owners of smaller mills below, and 
having smaller mill-ponds, for a great part of the time, 
of the accustomed flow of the stream, and when the 
water was let on, after quickly filling their ponds, a large 
part went to waste over theirdams. The former owners 
of defendant’s mill were accustomed to use the water and 
steam-power together during the dry season, thus per- 
mitting the usual flow of the stream. 

Held, that defendant’s use was not adapted to the capacity 
of the stream, in the determination of which the regu- 
larly recurring period of scarcity isto be regarded ; nor 
according tothe established customary use of it—and 
therefore was not, as to plaintiffs, a reasonable use. 


CTION by owners of mills and mill privileges, the 
owner of a mill situated above the plaintiffs’ mills 

on said stream, to restrain his unlawful detention of 
the waters therein, to their injury. The Superior 
Court reserved the case for the advice of this court on 
the following finding of facts: ‘* Plaintiffs have been 
for many years severally the owners and occupiers of 
lands, mills and mill privileges situated on Fenton 
river, in the town of Mansfield. The plaintiff, Mason, 
during all that time has owned and operated a saw- 
mill, grist-mill and wagon shop, with machinery 
driven wholly by water-power, under a head and fall 
of about eight feet, supplied from a small pond owned 
by him, covering not over an acre and a half, and 
raised by a dam across the bed of the stream. About 
eighteen inches only upon the top of this pond, when 
full, is available for power. When the flow of water 
into the pond is scant, but adequate for the purpose, 
the ordinary practice at this mill has been to run the 
machinery until the pond is drawn down some six or 
eight inches from the top, and then cease running till 
it fills again, when the use is resumed as before. This 
privilege is an ancient one. The mill and privilege of 
the plaintiff Smith is on the same stream, at a con- 
siderable distance below that of Mason, and is and has 
long been used for the manufacture of silk, by means 
of machinery driven by water-power alone, under a 
head and fall of seven feet, supplied from a small pond 
over the bed of the stream, which has capacity to run 
the machinery only a few hours without supply from 
the stream above. The mill and privilege of the plain- 
tiff Williams is situated only a few rods below that of 
Smith, on the same stream, and is also used for the 
manufacture of silk. The machinery is driven by 
water-power only, under a head and fall of six and a 
half feet, supplied by a pond over the bed of the 
stream, covering less than an acre. A regular supply 
of water from the stream above is indispensable for 
the successful conduct of’the business. This privilege 
is so situated that a larger pond or reservoir would not 
be possible. It would be possible for the other plain- 
tiffs to build larger dams and make new reservoirs to 
store the surplus water for use in times of drought, 
but the expense of doing so would make it of doubt- 
ful expediency asan investment. All these privileges 
depend wholly upon Fenton river for power. The ma- 
chinery and business at each is and has been such that 
the ordinary flow of the stream, during the dry sea- 
sons of the year, as they ordinarily occur, would (ex- 
cept for the acts of the defendant mentioned here- 
after) have been ample to continue the business, and 
meet its ordinary demands. The defendant Hoyle, 
since the year 1875, has been owner and possessor of 





land, mills, and mill privileges in the town of Willing- 
ton, on the same stream, next above the mill of the 
plaintiff Mason, and about four hundred and fifty rods 
therefrom, which are and long have been used for the 
manufacture of woolen goods. The privilege consists 
of a head and fall of twenty feet, the water being 
drawn on to the wheel directly from a small pond near 
the mills, which is supplied by means of a canal or 
ditch connecting with a larger pond or reservoir, 
owned by him, about a quarter of a mile above, on the 
sume stream, where there is an additional fall, when 
the reservoir is full, of about eleven feet; and some 
five acres are covered with the water. The dam at the 
reservoir was repaired and enlarged by the defendant 
about the year 1881. In addition to water-power, the 
defendant has at his mills a steam boiler and engine, 
capable of driving his machinery independently of the 
water-wheel, but it is so arranged that it may be used 
with facility and without detriment to the business in 
connection with the water-power. As a usual thing, 
for eight or nine months of each year, extending from 
September or October to May or June following, there 
has been flowing in the river an ample supply of water 
forall the privileges and mills thereon, and during 
such periods there has been no complaint or ground of 
complaint against the defendant, or any other mill 
owner, as to the mode of using the water; but during 
the remaining three or four months, between May and 
October (subject to a few exceptions in extraordinary 
seasons), the supply of water has been comparatively 
small. And during such dry seasons the amount of 
machinery to be driven at the defendant’s mill has 
been and is greatly disproportionate to the diminished 
capacity of the stream, and it has been impossible for 
the defendant, at such times, to run all his machinery 
by water-power alone, except fora small part of the 
time. The mill and privilege now owned by the de. 
fendant was owned and occupied by other parties for 
the same purposes many years before the defendant 
obtained the same. These prior owners and occupants 
during the season of deficient supply of water, as a 
general rule, used steam and water-power in connec- 
tion; and in this way the water naturally flowing in 
the stream was allowed to pass regularly to the sev- 
eral privileges of the plaintiffs, furnishing a supply 
sufficient to meet the ordinary demands of their busi- 
ness; so that no complaint was made by them or either 
of them. But about the year 1881 the defendant 
adopted a practice in this respect different from that 
of his predecessors, and during the season of the year 
when the water supply has been inadequate for his 
use, he has been in the habit of shutting his gates, 
wholly or partially, so that the water would accumu- 
late in his reservoir, meanwhile running his ma- 
chinery wholly by steam-power from two to five days, 
until there was an accummulation of water in his 
reservoir sufficient to run by water-power alone con- 
tinuously for five or six hours; and after so running, 
he would return again to the exclusive use of steam, 
and continueas before the alternative use of steam 
and water-power. By these means the defendant has 
detained, for periods varying from two to five days in 
the week, and for many weeks, during the dry season 
of each year, substantially all the natural flow of the 
stream, except so much as he required daily for wash- 
ing wool and cloth, and for his boiler (which usually 
has been much less than the natural flow of the 
stream); and then by the use of water-power alone, 
for periods of five or six hours a day, once or twice 
during the week, and sometimes oftener, the water 
has flowed from his wheel in quantities far in excess 
of the natural flow of the stream during such seasons, 
which has resulted in quickly filling the small ponds 
of the plaintiffs, and then running to waste over their 
several dams. The defendant however has not let 
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down at such times more water than was required to 
run all his own machinery. In this way each of the 
plaintiffs has suffered great inconvenience, damage 
and loss. The defendant in this matter has not acted 
maliciously, but from the belief that he had a lawful 
right to make such use of the water. The plaintiffs 
have repeatedly informed him of their annoyance and 
injuries, and remonstrated against his mode of using 
the water. There are several small water privileges on 
the same stream above the defendant’s mills and some 
below the plaintiff's; and as to these the court finds 
that for many years it has been and still is the usual 
practice of each of the proprietors (including also the 
plaintiffs) whenever the head of water in their several 
ponds has been insufficient to enable them to run their 
machinery to advantage, to shut the gates of their 
ponds and hold back the natural flow until there had 
accumulated a sufficient supply for effective use, and 
in no case except that of the defendant was there any 
evidence of resulting damage; and in relation to this 
practice, the court further finds, that owing to the 
small capacity of the ponds, or condition of the dams, 
or other circumstances, there has never been in any of 
these cases any long-continued detention of the 
natural flow of the stream. And on the other hand, 
owing to the small amount of machinery to be driven 
when the use of the water-power has been resumed, in 
no case has there been precipitated upon the mill 
owners below any such unusual quantity as to cause it 
to run to waste, or occasion in any way loss or incon- 
venience, as in the case of the defendant.” 


B. H. Bill and J. M. Hall, for plaintiffs. 
J. L. Hunter, for defendant. 


Loomis, J. The rule that now obtains in all juris- 
dictions, as recognized by all the authorities, is that 
the use made by mill owners of a stream must, in its 
relation to other mill owners on the same stream, bea 
reasonable use. The rule is obviously one that applies 
solely to the relation of the several occupants of the 
stream among themselves. Where one mill owner is 
the sole occupant, there is in law no limitation upon 
his use. The rule being that of reasonable use, the ap- 
plication of the rule becomes a matter for each par- 
ticular case. The question, while in some sense a 
mixed question of law and fact, is yet essentially a 
question of fact. Whether the use be reasonable must 
depend less upon any general rule than upon the par- 
ticular circumstances. But there are certain condi- 
tions essential to a reasonable use so long recognized 
by common consent, or so obviously just, that we may 
safely generalize with regard to them. Snow v. Par- 
sons, 28 Vt. 459. In the first place, the use must be as 
near as possible an equal use, or rather an equal oppor. 
tunity to use. ‘Equity delighteth in equality.” 
Every owner improving a mill privilege has a right to 
consider the law as protectitig him against any unfair 
use by any other owner who may establish a mill above 
him. The term “unfair use"’ is the equivalent of 
‘‘unreasonable use.’”” When the owner above him has 
established his mill, he is bound, not merely by this 
obvious rule of the stream, but by another more gen- 
eral rule of universal application, that no one may so 
use his own as to injure the property of another. This 
golden rule of the law is not of course to be taken lit- 
erally ; for where there is a concurrent use of water, 
and at the same time a deficiency, the use of one will 
to some extent injure another. In the next place, a 
reasonable use is one adapted to the character and 
capacity of the stream. Indeed there is no other fac- 
tor of so much importance that comes into the ques- 
tion as that of the,capacity of the stream; and in de- 
termining this capacity, its condition throughout the 
year is to be considered. If for instance there is an 
ample supply of water for nine months of the year, 





and a scarcity for three, this scarcity, if it occurs so 
regularly that it can be anticipated, is to be treated as 
a fixed quantity in the estimate, and as so far reduc- 
ing the capacity of the stream. We will discuss this 
point more fully in another connection. In the next 
place, a reasonable use must permit the water to flow 
in its accustomed way, so far as this can be done, and 
a beneficial use, though a limited one, be made of the 
reduced stream, each riparian mill owner having his 
fair proportion. It is the right of every mill owner, 
large or small, on the stream, that the water be allowed 
to run in its usual way, except where detained by an- 
other to secure his fair proportion of beneficial use. A 
policy of the State may come in to affect the question. 
lt is for the public interest that all our streams be im- 
proved as far as they can be. This rule has sometimes 
been applied to favor the larger mill owner, but it 
should have regard also to small mill owners, who are 
the great majority of those in such business, or who 
incline to go into it. These men of moderate capital, 
investing their means in mills upon our lesser streams, 
should be protected against such a use of the streams 
by mills disproportioned to their capacities as would 
practically deprive them of water and ruin their privi- 
leges. And where the water is sufficient only for a 
few hours’ use in a day, it isa reasonable demand of 
these lesser mills that they should be allowed water 
enough to run a part of every day, rather than it 
should be detained by any larger mill in such away as 
to compel them to crowd into a single day or night all 
the work of a week. There would be no way in which 
the lesser mills could hold their own against the dis- 
proportionately large ones, with reservoirs of great 
capacity, but to enlarge their own reservoirs and 
ponds to an equal capacity; thus compelling all to en- 
large their works in a manner not demanded by the 
capacity of the stream, and involving an unnecessary 
and perhaps ruinous expenditure. If a large mill 
owner has made a reservoir which it requires several 
days to fill in the dry season, he has no more right, on 
that account, to detain the-water for a week to fill it, 
than he would have to detain ita month. His rights 
are not measured at all by the capacity of his reser- 
voir, for he may be able to double or fourfold its 
capacity, and the law will not allow him to establish 
for himself the rule that shall decide his rights be- 
tween himself and another. The question is not as to 
the capacity of the reservoir, but what is a fair use of 
the water between him and his neighbor below? 
Where the reservoir, as in the case at bar, is simply to 
store the water, and not to furnish the head and fall, 
he can as well use the water when it is a half or a 
quarter filled as the lower owner can use it when his 
smaller pond is wholly filled. A reservoir used to 
store surplus water, when the supply is abundant for 
use at a time when it is deficient, is a great benefit to 
all the lower proprietors; but if used to detain the 
water in the dry season, it may occasion great injury, 
as in this case. 

These principles seem in the highest degree reason- 
able and just. In their application, the particular cir- 
cumstances of each case must determine the result. 
What may be a reasonable use in one case may be an 
unreasonable one in another, even where the general 
facts are similar. The question is so largely one of 
fact, that like decisions in the case of wills, one decis- 
ion can rarely afford a decisive guide for another. But 
we believe that most of the principles we have laid 
down accord well with the best considered cases. A 
seeming conflict is often occasioned by applying some 
general principle to the case in hand, without stating 
the implied qualifications necessary to adapt it to 
other cases. For instance, in many cases we find the 
general proposition, upon which the defendant in this 
case relies, that the upper mill proprietor may detain 
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the water in times of drought until he can advan- 
tageously and profitably use it to propel his ma- 
chinery. The leading case in Pennsylvania, of Hoy v. 
Sterrett, 2 Watts, 327, adopted in substance this propo- 
sition, which was afterward, in Whaler.v. Ahl, 29 
Penn. St. 98, applied in a way to indicate that the test 
as to the extent of the detention of water by the upper 
proprietor was its usefulness to himself, without re- 
gard to his machinery, or the size of the stream with 
reference to the entire use demanded by all the other 
mills on the stream; but this proposition, without the 
suggested qualifications, has not been accepted else- 
where. While it is true that a right to use implies a 
right to detain, yet the word ‘‘reasonable” must 
qualify both the use and the detention. Nothing can 
be more unjust and unsafe than to limit one man’s 
rights by the selfish convenience or business of 
another. Our criticism of the Pennsylvania decisions 
ought, in justice, to be qualified by the further state- 
ment that the courts of that State have adhered more 
rigidly and consistently than those of most other 
States to the rule that the question of the reasonable- 
ness of the use of water was exclusively for the jury. 
In Hetrich v. Deachler, 6 Penn. St. 32, a detention on 
the part of the upper proprietor of three, four and 
five days, and in a single instance of thirteen days, fol- 
lowed, upon resuming business, by such an abundance 
of water let down as injured the plaintiff almost as 
much as the previous detention, was approved; but 
the Supreme Court, after approving the charge leav- 
ing it to the jury to say whether the detention was 
longer than was necessary for the defendant’s proper 
enjoyment of the water at his mill, simply say that 
“the reasonableness of the detention, depending, as 
it must, on the nature and size of the stream, as well 
as the business to wuich it is subservient, and the 
ever-varying circumstances of each particular case, 
must necessarily be determined by the jury.’’ This 
does not seem to be objectionable, and it involves an 
important qualification ef the principle as stated in 
the previous case of Hoy v. Sterrett. But whatever 
view may be taken of the cases in Pennsylvania, else- 
where there is scarcely any disagreement among the 
authorities. The doctrine held by the courts in all 
the New England States is well stated in the charge 
of the judge in the case of Thurber v. Martin, 2 Gray, 
395, which was as follows: ‘‘ Every riparian proprietor 
hasarigbt to use the water of a river or running 
stream for the purpose of working, operating and pro- 
pelling artificial works erected upon its banks. Pri- 
ority of occupation secures to the first occupant the 
exclusive right to the use of the water to the extent 
ofhis occupation; * * * but his right is limited to 
using the water in a reasonable and proper manner 
for the propelling, working and operating of a mill of 
such magnitude only as is adapted and appropriate to 
the size and capacity of the stream, and quantity of 
water flowingtherein. He cannot lawfully detain the 
water in his pond an unreasonable length of time, nor 
discharge it therefrom in such quantities that it will 
run to waste and be lost by the riparian proprietors 
below; but he is bound to use the water in such way 
and manner that every riparian proprietor at points 
further down the stream will have the enjoyment and 
use of it substantially according to its natural flow, 
but still subject to such disturbance and interruption 
as is necessary and unavoidable in and by the reason- 
able and proper use of it for the propelling, working 
and operating of a mill of suitable magnitude, adapted 
and appropriate to the size and capacity of the stream, 
and the quantity of water flowing therein; and if it 
appear, from all the evidence in the case, that the de- 
fendant’s mill is not adapted and appropriate to the 
size and capacity of the stream, and is disproportion- 
ately large and extensive, or if the defendant used the 








water in an unreasonable manner, and the plaintiff 
was in either of these ways, or by either of these 
means, interrupted or disturbed in the operation of 
his mill, he is entitled to a verdict commensurate to 
the injury sustained.”’ Shaw, C. J., in commenting 
upon this charge, says: ‘‘ The court are of the opinion 
that the law was rightly stated by the judge at the 
trial; that it was laid down with fullness and accu- 
racy and with proper qualifications. Every man has 
a right to the reasonable use and enjoyment of a cur- 
rent of running water, as it flows through or along his 
own land, for mill purposes, having a due regard to 
the like reasonable use of the stream by all other pro- 
prietors above and below him.’’ A similar doctrine 
obtains in the State of New York, as laid down in 
Merritt v. Brinkerhoff, 17 Johns. 321. The court in 
that case lays down the law as follows: ‘*The com- 
mon use of the water of a stream by persons having 
mills above is frequently, if not generally, attended 
with damage and loss to the mills below; but that is 
incident to that common use, and for the most part 
unavoidable. If the injury is trivial, the law will not 
afford redress, because every person who builds a mill 
does it subject to this contingency. The person own- 
ing an upper mill on the same stream has a lawful 
right to use the water, and may apply it in order to 
work his mills to the best advantage, subject however 
to this limitation: that if, in the exercise of this right, 
and in consequence of it, the mills lower down the 
stream are rendered useless and unproductive, the law 
in that case will interpose and limit this common right 
so that the owners of the lower mills shall enjoy a fair 
participation, and if thereby the owners of the apper 
mill sustain a partial loss of business and profits, they 
cannot justly complain, for this rule requires of them 
no more than to conform tothe principle upon which 
their right is founded. It cannot then be admitted 
that the defendants may use the water as they please 
because they have aright to a common use, although 
their works may require all the water in order to de- 
rive the greatest profit. The plaiutiffs’ rights must be 
regarded. They must participate in the benefits of 
the stream to a reasonable extent, although the de- 
fendants’ profits may be thereby lessened. If the de- 
fendants insist on the unrestricted use of the water, 
and appropriate it accordingly, and this proves de- 
structive to the mills below, the law in that case 
allows the party injured a compensation in damages.” 
The cases decided in this court of Twiss v. Baldwin, 
9 Conn. 291 (decided in 1832); Wadsworth v. Tillotson, 
15 id. 373 (decided in 1843); Parker v. Hotchkiss, 25 id. 
330 (decided in 1856); Canal Co. v. Edwards, 36 id. 497 
(decided in 1870), and Manufacturing Co. v. Manufac- 
turing Co., 39 id. 581 (decided in 1873)—as far as they 
go accord well with tbe principles laid down in the 
cases cited from Massachusetts and New York; only 
there is perhaps this difference: that in some of the 
cases before the last one (see Canal Co. v. Edwards and 
Twiss vy. Baldwin) the principles adopted would seem 
to be still more favorable to the rights of the lower 
mill proprietor. 

But the general principle stated by us at the outset 
of the discussion, to the effect, that to justify a deten- 
tion of the water by the upper proprietor long enough 
to make an advantageous use of it, his machinery, or 
so much of it as he operates, must be adapted to the 
fixed character of the stream (if it has any) as to de- 
ficiency of water during the dry seasons, apparently 
conflicts with the rule laid down in many cases that 
the adaptation referred to must be to the usual quan- 
tity of water in the stream, or other equivalent ex- 
pressions, by which we have no doubt was meant, as 
applicable to those cases, the medium average flow be- 
tween a high and low stage of water. But in nore of 
the cases where the rule has been applied, so far as we 
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have examined them, did the seasons of great scarcity 
of water occur with such regularity, year after year, 
as in the case at bar. Hence there was nothing to re- 
quire the mill owner to take notice of any thing more 
than the average flow. Thecase most relied upon by 
the defendant under this head seems to be Gould v. 
Duck Co., 13 Gray, 442, which was, as here, an action 
by a lower mill owner agaiust an upper owner for de- 
taining and using the water to the injury of the plain- 
tiff's mill. The facts were found and reported to the 
court by arbitrators, who found that the defendants’ 
works ‘‘ were of such magnitude only as were adapted 
and appropriate to the size and capacity of the stream, 
and to the quantity of water usually flowing therein; 
but in our judgment as to the adaptation and suitable- 
ness of said works to the stream, we have had refer- 
ence to the ordinary volume and flow of water at dif- 
ferent seasons, but no reference to the plaintiff's ne- 
cessities or demand for water in such periods of ex- 
traordinary and extreme drought as occasionally occur 
on this stream, when the water, though sufficient to 
operate the plaintiff's mills, would be insufficient to 
operate the defendants’ factory.”” The controversy 
related to the defendants’ use of the water during a 
period of seven years, or parts of years, from 1851 to 
1857 inclusive. It was also found that “ during the sea- 
son of greatest drought, in the years of 1851, 1852, 1853 
and 1854, the defendants were not able to operate their 
factory throughout the usual working hours of each 
working day, but were obliged, in order to create the 
requisite head and supply of water for their own 
works, to shut their gates earlier than usual on some 
days, and sometimes for a whole day at once; but this 
was not done wantonly, but with a reasonable regard 
to the best interests and advantage of the defendants 
as proprietors of said factory, and in conformity with 
the general usage of mills on this and other similar 
streams.’’ It was also found that the plaintiff's mills 
required less than half the water necessary forthe de- 
fendants’ mill, and that in each dry season, as well as 
at other times, the defendants discharged double the 
quantity of water necessary for the plaintiff's mills, 
which flowed over the plaintiffs dam. And it was 
further found that * the number of working hours lost 
to the plaintiff by thus shutting the defendants’ gates 
in order to replenish their pond would, during the 
period sued for, namely, from the Ist of June, 1851, to 
February, 1857, in the aggregate, amount to an aver- 
age of eight and a half days in each of the years 1851, 
1852, 1853 and 1854; while in the years 1855, 1856 and 
and 1857, it did not appear that there was any loss of 
working time or hinderance of the plaintiff's mills, or 
to the defendants’ factory, from drought or any 
cause imputable to the defendants; and we further 
find that the above proportion of working time lost is 
less than the time usually lost each year by similar 
mills from drought.’’ There are several grounds of 
distinction between this case and the one at bar which 
are suggestive and important; but in this connection 
our object is simply to show from the reported facts 
that the case did not and could not involve the point 
suggested. The seasons of scarcity of water did not 
occur with any regularity, so as to give a fixed char- 
acter to the stream. In three out of seven of the sea- 
sons in question there was no scarcity at all, and in 
the other four it was very insignificant, and the arbi- 
trators speak of those seasons of extreme drought 
when the water would be insufficient to operate the 
defendants’ mill as only occasional. In this case the 
decision that the defendants did not exceed their just 
right in the use of the water was obviously just. The 
defendants could have had no other standard for the 
adaptation of their machinery than the average flow 
of the stream. But inthe case at bar the finding 1s 
that ‘‘as a usual thing, for eight or nine months of each 








year, extending from September or October to May 
or June following, there has been flowing in the river 
an ample supply of water for all the privileges and 
mills thereon, and during such periods there has been 
no complaint, or ground of complaint, against the de- 
fendant or any mill owner as to the mode of using the 
water; but during the remaining three or four months, 
between May and October (subject to a few excep- 
tions in extraordinary seasons) the supply of water 
has been comparatively small. And during such dry 
seasons the amount of machinery to be driven at the 
defendant’s mill has been and is greatly dispropor- 
tionate to the diminished capacity of the stream; and 
it has been impossible for the defendant at such times 
to run all his machinery by water-power alone, except 
for a small fraction of the time.’’ And the other fact 
found, that five days’ detention of the water has en- 
abled the defendant to run only five hours, shows still 
more forcibly the enormous disproportion of his ma- 
chinery to the capacity of the stream during the dry 
season. Now may we not advance a step and adopt 
the principle that if seasons of great scarcity of water 
occur so regularly, and continue so long, as to fix the 
character of the stream in that regard, the upper pro- 
prietor must adapt the running of his machinery to 
that condition? We are not able to find any adjudi- 
cated case where the principle has been thus an- 
nounced, but it seems to us in the highest degree 
reasonable, and it receives strong confirmation from 
what so distinguished a jurist as Chief Justice Red- 
field says in his note to the case of Manufacturing Co. 
v. Manufacturing Co., supra, as found in 13 Am. Law 
Reg. (N. 8.) 92, as follows: **No doubt every mill 
owner upon a stream where there is reason to expect 
a deficiency of water at times, is bound to construct 
his machinery with reference to such occasional emer- 
gencies. But this rule will not apply to extraordinary 
deficiencies, such as no one could reasonably have an- 
ticipated.”” It would seem impossible to find any 
other intelligent basis for the required adaptation of 
machinery to the stream than what may reasonably 
be anticipated through the year. If periods of scarcity 
are uncertain as to their occurrence or as to time and 
extent, it is fair to look to the average flow, for there 
is indeed no other basis for calculation; but in cases 
where there exists a more certain basis, it is a strange 
doctrine that it may be disregarded The reasoning 
of the court however in Drake v. Woolen Co., 99 Mass. 
574, suggests the point that the rule to be adopted 
should be one to promote the largest possible utiliza- 
tion of water-power, which can only be accomplished 
by conceding to the mill owner the right to erect ma- 
chinery requiring the full average flow of the stream, 
with the incidental right to detain the water as may 
be necessary during the dry season, as otherwise the 
workmen must remain idle till the wet season returns 
and the scarcity is over. We find no fault with this 
rule applied to cases where the season of scarcity can- 
not be anticipated, but the reason of the rule makes it 
inapplicable to the case at bar, where it is manifest 
from the finding that if water-power alone was used, 
the workmen could be employed only a small fraction 
of the time during the summer months. So if we con- 
cede to the defendant the right to detain the water, as 
claimed, for the propulsion of his entire machinery, 
the certain result would be that there could be no 
beneficial employment for men and machinery at the 
defendant’s own mill, nor at the several mills of the 
plaintiffs. There can be no public policy in a rule 
thus applied. 

Now the defendant insists that any reasoning which 
is to determine his water-rights must leave out of the 
account the fact that he has steam-power which he can 
use with facility and without detriment, and this posi- 
tion we accept as substantially correct. At the same 
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time the fact that steam-power must be used or the 
mill must stop, and that it always has been used, is a 
significant admission that his machinery has over- 
burdened the water-power. It is found that bis pred- 
ecessors in the ownership of the mill, and who were 
carrying on the same business, so used the water in 
connection with their steam-power as not to injure 
the plaintiffs in the use of their mills. While the de- 
fendant has of course lost no rights to the water by the 
possession of steam-power, yet the fact that he is using 
such power, and can, by using the water in connection 
with it, get a reasonably advantageous use of the lat- 
ter, without injury to the owners below, making his 
present mode of using it unnecessary, is a matter 
proper to be considered in determining whether he 
should be restrained from such injurious use. 

If the principle we have been contending for is not 
sufficiently established to be accepted as controlling 
this case, still the fact of a regularly recurring defici- 
ency of water is at least one important element in de- 
termining the question of reasonable use. The de- 
fendant knew the fact when he bought the property, 
and afterward when, in 1881, he repaired and enlarged 
his reservoir, and when, with presumptive knowledge 
of the result to the plaintiffs, he changed the long- 
established mode of running the mill. And this sug- 
gests another element with which to test the reason- 
ableness of the defendant’s use of the water. The im- 
memorial local custom upon the stream, down to the 
time of the defendant's interposition, to let the water 
flow to the plaintiffs’ mills without any long or injuri- 
ous detention, according to the authorities in this and 
other jurisdictions, has an important bearing upon the 
question. Again there is still another element of great 
significance as it exists in this case, namely, the ex- 
tent of benefit to the defendant by his detention as 
compared with the injury to the plaintiffs. This prin- 
ciple is stated in Hayes v. Waldron, 44 Ne H. 580; 
Union Mills v. Ferris, 2 Sawy. 196. It would seem im- 
possible to find a parallel to the case at bar in the dif- 
ference found to exist between the benefit to the de- 
fendant and the damage to the plaintiffs. If we take 
the period of greatest detention, which has often oc- 
curred, we find that the three mills belonging sever- 
ally to the three plaintiffs must each be idle five days 
to enable the defendant to enjoy the slight benefit of 
afive hours’ use. This discussion, already too pro- 
tracted, may suffice to show that to accede to the de- 
fendant’s claim as to the use of the stream would be 
to enable him to violate most, if not all, the conditions 
of reasonable use to which we have referred, and prac- 
tically to absorb the entire beneficial use of the water 
during the seasons of scarcity. We advise the Supe- 
rior Court that the defendant, upon the facts found, 
has unreasonably detained the water of the stream in 
question, and that judgment should be rendered 
against him in favor of the plaintiffs. 

Park, C. J., and Beardsley, J., concurred; Carpen- 
ter and Pardee, JJ., dissented. 


—_——__>—__—__ 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CONSTITUTIONAL LAW — POLICE POWER — WANT OF 
RAILROAD FENCE.—Laws of Wisconsin, 1881, chapter 
193 (Rev. St., § 1810), is not unconstitutional because 
it excludes contributory negligence as a defense to an 
action for damages occasioned to a person or animal 
by want of a fence to a railroad right of way. Wis. 
Sup. Ct., April 17, 1888. Quackenbush v. Wisconsin & 
M. R. Co. Opinion by Orton, J. 


: EXPRESS COMPANIES — LICENSE — IMMUNITY 
OF CITIZENS.—A statute requiring the agents of foreign 





express companies doing business within the State to 
first obtain a license therefor, does not violate the 
provision of the Federal Constitution that “the citi- 
zens of each State shall be entitled to all the immuni- 
ties of citizens of the several States,’’ a corporation 
not being included in theterm “ citizen.’”’ A corpora- 
tion is but a creature of the local law. 1t has no abso- 
lute right of recognition in any State save that of its 
creation. It has no extraterritorial operation, save by 
comity. The validity of its action, the exercise of any 
right whatever by it, indeed even the recognition of 
its existence, in any other State, depend altogether 
upon its will and consent. OneState cannot force its 
artificial creature into another. If it could, it would 
thereby transport its laws for the government of 
another equal State. Ifthe corporation be accorded 
any rights appertaining to citizenship in another State, 
it is by its sanction, either express or implied. It may 
forbid its presence altogether; and it therefore follows 
of course that it may impose such restrictions as it 
chooses, provided they are not open to constitutional 
objection. The “ immunities’ secured by the organic 
law to the citizen of one State in the other States are 
such privileges as are common to the citizens of the 
latter States under their laws, and do not embrace 
special privileges created by his local law and enjoyed 
by him at home. Nor does the term “citizen,” as 
used in the Constitution, include corporations. This 
is therefore not a case where a State has imposed a 
burden upon the citizens of another State not borne 
by its own. This rule has been declared not only by 
this court, but also by the Supreme Court of the Uni- 
ted States. Insurance Co. v. Com.,5 Bush, 68; Paul 
v. Virginia, 8 Wall. 168; Doyle v. Insurance Co., 94 U. 
S. 535. Ky. Ct. App., Dec. 17, 1887. Woodward v. Com- 
monwealth. Opinion by Holt, J. 


PRIVILEGES OF CITIZENS— DUE PROCESS OF 
LAW — EQUAL PROTECTION OF LAWS.—Act of Michi- 
gan, 1883, No. 167, enacting that no person shall prac- 
tice medicine or surgery who is not a graduate of a 
medical college, unless he has practiced in Michigan 
for five years when the act takes effect, is not repug- 
nant to the Federal Constitution. A great variety of 
cases could be enumerated where the State Legisla- 
tures have required licenses to be granted before per- 
sons could engage in certain kinds of business or in 
certain professions. The practice of the law is a pro- 
fession which the Legislature of every State has 
deemed one which should be regulated by law, and 
those engaged in it are under restraint for the protec- 
tion of the general public. Persons proposing to en- 
gage in that profession are required to pass an exam- 
ination before some court or persons qualified to de- 
termine whether the applicant has the qualifications 
necessary to practice law. The design of this license 
is to protect the community from the consequences of 
a want of professional qualifications, and for the 
reason that none but those who have been specially 
educated with reference to practicing law can do so 
without great injury to the community, who must 
employ lawyers in their business, and who are neces- 
sarily incompetent to judge, and who would other- 
wise be imposed upon by all sorts of pretenders, solic- 
itors for business and ignorant of their profession. 
The right of the Legislature is universally recognized 
to restrain persons in their business or professions 
when the public security or prosperity would be pro- 
moted by such restraints. Cohen v. Wright, 22 Cal. 
322; State v. Goldman, 44 Tex. 104; Sheldon v. Clark, 
1 Johns. 513; Railroad Co. v. Brown, 30 Ill. 347. The 
Legislatures have frequently gone further and im- 
posed atax upon persons practicing law, and these 
laws have been upheld. State v. Gazlay, 5 Ohio, 21; 
Cousins v. State, 50 Ala. 113. There is no good reason 
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why restraints should not be placed upon the practice 
of medicine as well as the law. The public are more 
directly interested in this than in the practice of the 
law; and persons who engage in this profession re- 
quire a special education to qualify them to practice. 
A great majority of the public know little of the 
anatomy of the human system, or of the nature of the 
ills that human flesh is heir to; aud there is no pro- 
fession, no occupation or calling, where people may 
more easily or readily be imposed upon by charlatans. 
It is almost an every-day experience that people 
afflicted with disease will purchase and swallow all 
sorts of nostrums because some quack has recom- 
mended it. Up to the passage of the act in question, 
the people of this State were wholly unprotected 
against quackery, except such protection as the com- 
mon law afforded. As early as 1806 the Supreme Court 
of New York affirmed a judgment against a physi- 
cian, inflicting a fine on him of $25 for practicing: 
medicine contrary to the provisions of an act of the 
Legislature. Sheldon v. Clark, 1 Johns. 513. By the 
terms of this act any person was forbidden to practice 
physic or surgery without a diploma, and if he did so, 
he could not collect his fees as a physician, and was 
subject to a fine of $25, etc. Timmerman v. Morrison, 
14 Johns. 369; Thompson v. Staats, 15 Wend. 395. And 
the constitutionality of these statutes has never been 
questioned. Similar statutes in Massachusetts have 
been upheld since 1817. Spaulding v. Alford, 1 Pick. 33; 
Hewitt v. Charier, 16 id. 356; Wright v. Lanckton, 19 
id. 288. In Maine the Legislature passed the following 
act (Rev. St. Me., 1871, chap. 13, §3): ‘‘ No person ex- 
cept a physician or surgeon who commenced prior to 
February 16, 1851, or has received a medical degree at 
a public institution inthe United States, or a license 
from the Maine Medical Association shall recover any 
compensation for medical or surgical services, unless 
previous to such service he obtained a certificate of 
good moral character from municipal officers of the 
town where he then resided.”’” In Bibber v. Simpson, 
59 Me. 181, it was decided that professional services of 
a medical clairvoyant were *‘ medical services ” within 
the meaning of this act, and could not be recovered if 
the clairvoyant had not complied with the act. There 
was no question or suggestion of the constitutionality 
of this act. The Legislature of Texas, in 1876, passed 
an act to regulate the practice of medicine, which pro- 
vided, among other things, that no one should prac- 
tice medicine without having a certificate from some 
authorized board of medical advisers, as provided by 
this act, and subjecting any one who did to be fined. 
In Antle v. State, 6 Tex. App. 202, the court affirmed 
a judgment inflicting a fine of $50 on a doctor who had 
violated this law. See also State v. Goldman, 44 Tex. 
104. On May 5, 1868, the Legislature of Ohio passed 
an “act to protect the citizens of Ohio from empiri- 
cism, and elevate the standing of the medical pro- 
fession.’’ This act provides “that it shall be unlawful 
for any person within the limits of said State who has 
not attended two full courses of instruction and 
graduated at some schoo] of medicine, either of the 
United States or some foreign country, or who cannot 
produce a certiticate of qualification from some State 
or county medical society, and is not a person of good 
moral character, to practice medicine in any of its de- 
partments,” etc.: “ provided that in all cases where 
any person has been continuously engaged in the prac- 
tice of medicine for the period of ten years or more, 
he shall be considered to have complied with the pro- 
visions of this act; and that where persons have been 
in continuous practice of medicine for five years or 
more, they shall be allowed two years in which to com- 
ply with such provisions.”” Section 2 of this act pro- 
vides that any person violating the provisions of this 
act shall, upon conviction thereof, be fined not less 





than $50 nor more than $100, and upon conviction of 
second violation, in addition to above fine be impris- 
oned in the county jail for the term of thirty days; 
and any person violating the provisions of the act was 
prohibited from collecting his fees, etc. In Wert y. 
Clutter, 37 Ohio St. 348, the statute came under con- 
sideration, and the court say: ‘“‘ This statute was not 
intended to create a right in any one to practice medi- 
cine. It was simply intended to prohibit the exercise 
of the right (which before was universal) by unquali- 
fied persons. The right remains in all persons, except 
those from whom it is taken away by the statute, and 
it is not taken away from a person who at any time 
has been in the continuous practice for ten years or 
more.’’ This act was assumed as a matter of course 
to be valid. A conviction was sustained in Missouri 
under an indictment against the defendant for prac- 
ticing medicine without a licenge, in violation of “An 
act to sustain the credit of the State.’’ State v. Hale, 
15 Mo. 607. In 1883 the Legislature of Minnesota passed 
“An act to regulate the practice of medicine in the 
State of Minnesota,”’ which provided that every per- 
son practicing medicine in any of its departments 
shall possess the qualification required by this act. 
The act created aState board of medical examiners, 
and required all persons, except such as had been prac- 
ticing medicine for five years within the State, as a 
condition to their right to practice, to obtain from 
this board, after examination, its certificate of their 
qualification, unless the person was a graduate of a 
school or medical college, and had a diploma, which 
had been presented tothis board. Chapter 125, Act 
1883. In State v. Board, 32 Minn. 324, the constitu- 
tionalty of this act came before the Supreme Court of 
that State, and was held valid; and in that connection 
the court say: ‘‘It cannot be doubted that the Legis- 
lature has authority, in the exercise of its general 
police power, to make such reasonable requirements 
as may be calculated to bar from admission to this 
profession dishonorable men, whose principles or prac- 
tices are such as to render them unfit to be intrusted 
with the discharge of its duties.” The act came be- 
fore that court again in the case of State v. Board, 34 
Minn. 387, and the former case was cited and ap- 
proved. Illinois, Alabama and Georgia have some- 
what similar statutes, and the courts have held them 
valid, when the question of their constitutionality 
has arisen. Richardson v. Dorman, 28 Ala. 679. State 
v. Green, 14 N. E. Rep. 352, holds that the Indiana act 
of April 11, 1885, making residence in that State for a 
certain number of years one of the necessary qualifica- 
tions of an applicant for a license to practice medi- 
cine, is not repugnant to section 2, article 4, nor to 
section 1, article 14, of the United States Constitution, 
as granting privileges or immunities to citizens of In- 
diana not given to citizens of other States. This ques- 
tion was raised in Ex parte Spinney, 10 Nev. 328; and 
Mr. Justice Beatty, delivering the opinion of the court 
in that case, says: “The second point was more 
strenuously insisted upon; the petitioner contending 
that there cannot be any reasonable ground for a dis- 
tinction between those who have practiced ten years 
in this State and those who have practiced ten years 
elsewhere. But Iam not prepared to say there may 
not be grounds for such a distinction. The Legisla- 
ture may have thought the graduate isa man of sci- 
ence. His knowledge enables him to refer effects to 
their causes. It enables him to discriminate between 
the essential relations of phenomena and their acci- 
dental coincidence. It is sufficiently comprehensive 
to anticipate the operation of new causes, and the in- 
fluence of changed conditions. He will therefore be 
able to adapt his practice tothe peculiar diseases or 
modification of diseases of any locality. The mere 
practitioner, on the other hand, who has not pursued 
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the regular course of medical education, and who has 
learned merely to meet a certain symptom with a cer- 
tain drug, without knowing what pathological condi- 
tion is indicated by the symptom, or what is the spe- 
cific action of the drug, may do very well in the dis- 
ease he is accustomed to, or where the same symptom 
means the same thing, and the accustomed remedy 
meets the same counteracting or co-operating condi- 
~ tions; but he will be dangerous among new diseases, 
or new modifications of disease. How much truth 
there may be in these suggestions, or how important 
it may be as a principle of discrimination, was a ques- 
tion solely for the Legislature. The question was one 
of policy, and its decision is not subject to our re- 
view.” This act does not prohibit any physician or 
surgeon from practice of medicine or surgery because 
he is not a citizen of this State; it makes a medical 
qualification the test of the right to practice. The real 
test of the right to practice is that he shall be a 
“graduate of any legally authorized medical college in 
this State, or in any one of the United States, or in 
any other country; ’’ and in this there is no discrim- 
ination. Now the Legislature saw fit, in establishing 
this test, to except from its provisions a certain class 
of physicians and surgeons. In so doing it in effect 
declared that the physician or surgeon who had actu- 
ally practiced medicine continuously for at least five 
years in this State, and who is practicing when this 
act shall take effect, was as well qualified, in its judg- 
ment, to continue the practice of his profession as the 
student coming fresh from the halls of college with 
his diploma was to commence it. The reasons which 
induced the Legislature to insert the exception may 
have been as varied as the different minds of its mem- 
bers. It certainly had power to insert it, and whether 
the power was reasonably or unreasonably exercised, 
or whether it was expedient to enact the law, are 
questions exclusively within the province of the legis- 
lative branch of the State government, and their judg- 
ment must necessarily be decisive upon these ques- 
tions. State v. Dent, 25 W. Va.1; Ex parte Spinney, 
10 Nev. 328; Wert v. Clutter, 37 Ohio St. 347. Mich. 
Sup. Ct., April 28,1888. People v. Phippin. Opinion 
by Long, J.; Sherwood, C. J., and Champlin, J., con- 
curred; Morse and Campbell, JJ., dissenting. 


CRIMINAL LAW — HOMICIDE — MURDER —EVIDENCE 
OF MOTIVE—COMMISSION OF ANOTHER CRIME.—At the 
trial of defendant for the murder of her brother-in- 
law, A., the government offered evidence to prove, as 
amotive, that A. s wife, who was defendant’s sister, 
had died; that before her death defendant had 
formed a scheme to secure certain insurance on the 
life of A., which was then payable to his wife; that as 
a part of such scheme, defendant then determined to 
kill her sister, then to induce A. to assign the insur- 
ance to her (defendant), and then to kill A. Held, 
that the court correctly ruled that if evidence should 
be admitted tending to show that the defendant knew, 
before her sister’s death, of the existence of the insur- 
ance, and that it could be transferred on the latter’s 
death to herself, and made payable to herself at A.’s 
death, and that before the sister’s death, she had 
formed a plan or intention to obtain this insurance, 
and this plan or intention continued to exist or be 
operative up to the time of A.’s death, then evidence 
might be admitted that the sister died from poison 
administered by defendant, as a part of her method of 
carrying out her intention, in connection with evi- 
dence that she poisoned A., as another part of the 
same plan,and with the same general intention. 
While it is weil settled in this Commonwealth that on 
the trial of an indictment the government cannot be 
allowed to prove other independent crimes, for the 
purpose of showing that the defendant is wicked 





enough to commit the crime on trial, this rule does 
not extend so far as to exclude evidence of acts or 
crimes which are shown to have been committed as 
part of or in pursuance of the same common purpose. 
Com. v. Jackson, 132 Mass. 16, 18; Com. v. Blood, 141 
id. 575. In such cases there is a distinct and sig- 
nificant probative effect resulting from the contin- 
uance of the same plan or scheme, and from the doing 
of other acts in pursuance thereof. It is somewhat of 
the nature of the acts or declarations of intention, but 
more especially of preparations for the commission of 
the crime which is the subject of the indictment. If 
for example it could be shown that a defendant had 
formed a settled purpose to obtain certain property, 
which could only be got by doing several preliminary 
things, the last of which in the order of time was crim- 
inal, the government might show, on his trial for the 
commission of that last criminal act, that he had 
formed the purpose to accomplish the result of obtain- 
ing the property, and that he had done all of the pre- 
liminary things which were necessary to that end. 
This would be quite plain if the evidence of the pur- 
pose were direct and clear; as if a letter in the de- 
fendant’s handwriting should be discovered, stating in 
terms to a confederate his purpose to obtain the prop- 
erty by the doing of the several successive acts, the 
last of which was the criminal act on trial. In such 
case no one would question that proof might be 
offered that the defendant had done all the prelimi- 
nary acts referred to,which were necessary steps in the 
accomplishment of his purpose. But such purpose 
may also be shown by circumstantial evidence. It is 
indeed usually the case that intentions, plans, pur- 
poses, can only be shown in this way. Express dec- 
larations of intention, or confessions, are compara- 
tively rare; and therefore all the circumstances of the 
defendant’s situation, conduct, speech, silence, mo- 
tives, may be considered. The plan itself, and the 
acts done in pursuance of it, may all be proved by cir- 
cumstantial evidence if they are of themselves rele- 
vant and material to the case on trial. And in such a 
case it makes no difference whether the preliminary 
acts are criminal or not. Otherwise the greater the 
criminal the greater his immunity. Such preliminary 
acts are not competent because they are criminal, but 
because they are relevant to the issue on trial; and 
the fact that they are criminal does not render them 
irrelevant. Suppose, for further example, one is 
charged with breaking a bank, and there is evidence 
that he had made preliminary examiuations from a 
neighboring room; the fact that his occupation of 
such room was accomplished by a criminal breaking 
and entering would not render the evidence incompe- 
tent. It is sometimes said that such evidence may be 
introduced where the several crimes form part of one 
entire transaction; but it is perhaps better to say, 
where they have some connection with each other, as 
a part of the same plan, or induced by the same mo- 
tive. Precedent acts which render the commission of 
the crime charged more easy, more safe, more certain, 
more effective, to produce the ultimate result which 
formed the general motive and inducement, if done 
with that intention and purpose, have such a connec- 
tion with the crime charged as to be admissible, 
though they are also of themselves criminal. We do 
not understand that this general view, stated thus, is 
distinctly controverted by the counsel for the pris- 
oner; and it is supported by a great number or decis- 
ions, only a few of which are here cited. Com. v. 
Scott, 123 Mass. 222; Com. v. Choate, 105 id. 451; Swan 
v. Com., 104 Penn. St. 220; Goerson v. Com., 99 id. 
388; Shaffner v. Com., 72 id. 60; Mayer v. Peo- 
ple, 80 N. Y. 364, 375. See also Jordan v. Osgood, 109 
Mass. 457. For cases where such connection was not 
shown, but where the principle waz recognized, see 
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Com. v. Jackson, 132 Mass. 16; State v. Lapage, 57 N. 
H. 245, 295; People v. Sharp, 87 Alb. L. J. 69. Mass. 
Sup. Jud. Ct., May 3, 1888. Commonwealth v. Robin- 
son. Opinion by C. Allen, J. 


EXECUTORS AND ADMINISTRATORS—LIABILITY FOR 
MONEY STOLEN—DEGREE OF CARE.—Aun administrator 
who exposes money belonging to the estate, to be ab- 
stracted from his person by pickpockets, is answerable 
for the loss. That the administrator actually lost 
$1,000 in money belonging to the estate by the theft of 


the same from his person while he was upon a street | 


car in the city of Savannah was established by the 
evidence, and the court fairly submitted to the jury 
the question whether the loss resulted from his failure 
to exercise ordinary diligence. The jury could well 
have concluded that he was negligent, and that he 
ought to have taken better care of the money. The 
occasion was an unusual one, drawing a great crowd 
to Savannah, and rendering the danger from pick- 
pockets very considerable. The administrator, by his 
counsel, cited upon the rule of diligence Code, § 2326; 
2 Story Eq. Jur., § 1269; Stevens v. Gage, 55 N. H. 175; 
8. C., 20 Am. Rep. 191; Carpenter v. Carpenter, 12 R. I. 
544; S. C., 34 Am. Rep. 716. Grant the rule stated in 
these authorities to be applicable, it was fully recog- 
nized by the court, and the trial was had under it. 
Ga. Sup. Ct., April 27, 1888. Tarver v. Torrance. 
Opinion by Bleckley, J. 


INJUNCTION—AGAINST TRESPASS.—Where a city at- 
tempts unlawfully to take away the right of a railroad 
company to load and unload its cars along a city street, 
equity will not refuse to protect the company simply 
for the reason that the attempted invasion of its rights 
is accompanied by acts constituting personal trespass. 
A court of equity will not, it is true, interfere to en- 
join a mere trespass of an ordinary character either 
upon the person or property. The remedies afforded 
at law are deemed adequate in cases of this kind. 
Railroad Co. v. Walton, 14 Ala. 207. But the cases are 
numerous in which thearm of this court has been suc- 
cessfully invoked to enjoin trespasses, which if unre- 
strained, would probably result in irreparable mis- 
chief, or where such mischief might be completely ef- 
fected before a trial at law could be had as to the con- 
troverted right. Judge Story thus states the rule: “If 
the trespass be fugitive and temporary, and adequate 
compensation can be obtained inv an action at law, 
there is no ground to justify the interposition of courts 
of equity. Formerly indeed they were extremely re- 
luctant to interfere at all, even iu regard to repeated 
trespasses. But nowthere is not the slightest hesita- 
tion if the facts done, or threatened to be done, to the 
property would be ruinous or irreparable, or would 
impair the just enjoyment of the property in future. 
If indeed,” he concludes, *‘ courts of equity did not 
interfere in cases of this sort, there would be a great 
failure of justice inthe country.” 2 Story Eq. Jur., 
§ 928. The Chancery Court of England had come up 
to this advanced view of the law as early as the days 
of Lord Hardwicke. Coulson v. White, 3 Atk. 21. 
And this view is now supported by an unbroken array 
of uniform authorities, speaking with one voice on the 
subject. Jerome v. Ross, 7 Johns. Ch. 315; 8S. C., 11 
Am. Dec. 484, note, 498-507; Lyon v. Hunt, 11 Ala. 
295: S. C.,46 Am. Dec. 216; Scudder v. Falls Co., 23 
Am. Dec. 756; Poindexter v. Henderson, 12 id. 550; 
Burnley v. Cook, 13 Tex. 586; S. C., 65 Am. Dee. 79; 
White v. Flannigain, 1 Md. 525; S. C., 54 Am. Dec. 
668. The case of Osborn v. Bank, 9 Wheat. 738, is a 
familiar and high authority from one of the greatest 
of judges, for the position that where a trespass or a 
series of trespasses operate, in effect, to destroy or se- 
riously impair the exercise of a franchise, a court of 
equity will not hesitate to interpose to prevent the 





apprehended injury by the aid of injunction. Andin 
Stage Co. v. Society, 15 Abb. Pr. (N. 8.) 51, it is ex- 
pressly held that an injunction would lie to restrain 
the persistent commission of trespasses of a mere per- 
sonal nature, where they affect a corporate franchise, 
And the same principle has been recognized by this 
court in a case where it was sought to enjoin the en. 
forcemeunt of a municipal ordinance, the violation of 
which was attended with a penalty. Moses v. Mayor, 
52 Ala. 198. The equity of the present bill can be sup- 
ported upon the ground that the court will lend its aid 
to prevent the destruction or serious impairment of a 
vested franchise, the value of which cannot be ade- 
quately estimated in damages. The case is strength- 
ened by the further consideration of preventing ex- 
pensive and vexatious litigation accompanied by a 
multiplicity of suits, and the insolvency of the defend- 
ants, by whom the alleged grievances are threatened 
—facts which strongly corroborate the alleged inade- 
quacy of any legal remedy open to the complainant in 
the courts of law. The records of our courts present 
few cases of threatened injury so irreparable in na- 
ture, or for which a verdict of damages at law would 
furnish so inadequate compensation. Jerome v. Ross, 
11 Am. Dec. 484, note, 500-507. Ala. Sup. Ct. Port of 
Mobile v. Louisville & N. R. Co. Opinion by Somer- 
ville, J. 


INSURANCE—INTEREST—ASSIGNMENT.—The provis- 
ion of ahome and proper care for life by a relative is 
sufficient consideration for the assigument of her 
life policy by a laboring woman living apart from 
her husband, and childless, and if in good faith 
the transaction is not a wager. The law for 
the protection of human life will not permit 
the purchase of a wagering policy, will not  per- 
mit a person to buy an insurance upon the life of an- 
other unless he has reasonable ground for believing it 
to be for his pecuniary interest in some degree that 
the insured life shall continue, or that there shall be 
tie of blood, or marriage, actual or expected. In some 
jurisdictions the law forbids the transfer of a policy 
except to a person who bas such an interest in the life 
insured as would have authorized the procurement of 
the policy. But we think the weight of argument is 
in favor of permitting the owner of a contract of life 
insurance which has the sanction of the law to sell it 
upon the most advantageous terms, having the world 
for a market, provided it is an honest exchange of 
property, aud not a mere cover for a wagering transac- 
tion. In countless instances and under many forms 
the law has sanctioned contracts which of necessity 
must have resulted in pecuniary profit to one person 
if another had soon died. The danger to human life 
from this source has not yet become sufficiently appre- 
ciable to provoke the condemnation of these. There 
is no good reason why the law should condemn an en- 
tire class of contracts, great in number, no more dan- 
gerous to life and of equal capacity for good. The 
rule of law governing all other contracts would seem 
to be the proper one for these, namely, to uphold those 
which are honest and beneficial and to annul all which 
are proven to be covers to fraud. The solicitude 
of the law is for the life of the insured. Upon 
the record Alice Galliger was a laboring woman, living 
apart from her husband, and childless. If with her 
chose inaction she could purchase from a distant rela- 
tive a home and food for life, with care in sickness, we 
are unable to see why the law should forbid it. She 
was willing to trust her life in the keeping of that rela- 
tive. We cannot see why the law should be more 80- 
licitous for her than she for herself. In Insurance Co. 
v. Schaefer, 94 U. S. 457, the head-note is: ‘‘Any per- 
son has a right to procure an insurance upon his own 
life and assign it to another, provided it be not done 
by way of cover fora wager policy.”” And in Insurance 
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Co. v. France, 94 U. 8. 561, the court says: “As held 
by us in the case of Insurance Co. v. Schaefer, supra, 
avy person has a right to procure an insurance on 
his own life aud to assign it to another, provided it be 
not done by way ofacover for a wager policy.’’ In 
the subsequent case of Warnock v. Davis, 104 U. 8. 
775, the expressions to the effect that the law permits 
atransfer only to a person who has an insurable inter- 
est in the life insured were doubtlessly occasioned by 
the belief that the contract under consideration was a 
wager. For in the case of Insurance Co. v. Armstrong, 
117 U. 8. 591, Mr. Justice Field, returning to the sub- 
ject, says: ‘‘A policy of life insurance without restrict- 
ive words is assignable by the insured for a valuable 
consideration equally with any other chose in action 
where the assignment is not made to cover a mere 
speculative risk, and thus evade the law against wager 
policies ;”’ citing Warnock v. Davis, supra. This rule 
prevails in Massachusetts, New York and Rhode 
Island; alsoin England. Insurance Co. v. Allen, 138 
Mass. 24; Valton v. Assurance Co., 20 N. Y. 32; Rawls 
y. Insurance Co., 27 id. 282; Clark v. Allen, 11 R. I. 
439; Ashley v. Ashley, 3Sim. 149. In Lemon v. In- 
surance Co., 38 Conn. 294, the court said: “A question 
was made before us that Miss Lemon had an insurable 
interest in Mr. Peterson’s life. Ifshe had undertaken 
to obtain, and had obtained, an insurance on his life, 
that question might havearisen. But surely Mr. Peter- 
son had an insurable interest in his own life, and he 
obtained the insurance on it, and we know of no law to 
prevent him from making the policy payable in case of 
his death to the person to whom he was affianced, and if 
such policy is delivered as a gift to the party to whom 
it is payable, we know no law to prevent such a gift 
from becoming effectual.’’ In Cunningham vy. Smith, 
70 Penn. St. 450, a person paid for insurance upon his 
own life from money furnished him by another, and 
assigned the policy to that other in pursuance of an 
agreement before it was taken. In sustaining the as- 
sigument the court said in effect that the assignee 
might have had such an interest in the life insured as 
would have enabled him to insure it in his own 
name, although this was doubtful; but the insured 
had an interest in his own life, ‘‘ and if he was willing 
toinsure himself with the money of another, and to 
assign his policy to him, there is no principle of law 
which can prevent such transaction.”’ Conn. Sup. Ct., 
Jan., 1888. Fitegerald v. Hartford Life and Annuity 
Ins. Co. Opinion by Pardee, J. 


LANDLORD AND TENANT—TRADE FIXTURES—ABAN- 
DONMENT.—During his occupancy of premises as a ten- 
ant from year to year C. erected and placed thereon 
certain buildings and fixtures. Afterward, without 
giving up possession, he accepted a written lease of 
“the premises, with all the rights and appurtenances 
thereto appertaining.’’ This lease contained no reser- 
vation of C.’s right to remove the trade fixtures placed 
on the premises by him. Held, equivalent to absolute 
surrender of possession without removal of his trade 
fixtures, and an abandonment of them to the land- 
lord. Ifthe tenant in this case had, under the notice 
to quit given in 1880, removed from the premises with- 
out severing and taking with him the fixtures in ques- 
tion, they would have become the absolute property 
of the landlord. He did not however quit the posses- 
sion, but what he did was this: he recognized the no- 
tice as putting an end to his tenancy by the year, and 
accepted from his landlord the lease above referred to, 
which took effect at the expiration of his yearly ten- 
ancy under the notice. The operative effect of this 
lease as a conveyance and the implied obligation 
thereby cast upon the lessee have been already stated. 
It isa lease for a term of years, to take effect upon the 
expiration of the prior yearly tenancy, containing 





terms, conditionsand stipulations which did not per- 
tain to the prior tenancy by the year, and which con- 
tains no reservation of the right to remove the fixtures 
then on the premises; and it was under this lease that 
the tenant continued in possession. The question then 
immediately before us is, what effect had the accept- 
ance of this lease and continuing in possession under 
it upon the tenant’s right to remove these trade fix- 
tures? Here again in answer to this question, all the 
elementary writers concur iu laying down the propo- 
sition that if a tenant having the right to remove fix- 
tures erected by him on the demised premises, accepts 
a new lease of such premises without reservation or 
mention of any claim to such fixtures, and enters upon 
a new term thereunder, the right of removal is lost, 
notwithstanding his actual possession has been con- 
tinuous; and the reason given is because the fixtures 
set up on the premises at the time of the leaseare part 
of the thing demised, and the tenant, by accepting a 
lease of the kind without reserving his right to the fix- 
tures, has acknowledged the right of his landlord to 
them, which he is afterward estopped from denying. 
2 Tayl. Landl. & Ten., § 552; Ewell Fixt. 174, 175; 
Tyler Fixt. 437-439; Grady Fixt. 98; Gib. Fixt. 43; 
Amos & F. Fixt. 117; 2 Smith Lead. Cas. (8th Am. ed.) 
214. The English cases usually cited in support of this 
position are Fitzherbert v. Shaw, 1 H. Bl. 258; Heap 
v. Barton, 74 E. C. L. 273, and Thresher v. Water- 
Works Co., 2 Barn. & C. 608; and the more recent case 
of Sharp v. Milligan, 23 Beav. 419, was a case where 
tenants in possession had agreed in writing to take a 
lease of the premises from their landlord for the term 
of twenty-one years. Specific performance of this 
agreement was decreed, and in settling the terms of 
the lease to be executed the tenants insisted that it 
should be so framed as to protect their rights to cer- 
tain fixtures they had erected on the premises; and 
they asked this upon the conceded ground that if not 
thus protected, they would be estopped by the lease 
from claiming their trade fixtures. But the master of 
the rolls (Sir John Romilly) refused their request, say- 
ing the tenants ought to have introduced the excep- 
tions in the agreement if they intended their fixtures 
should not become the landlord’s property. From 
these authorities we cannot doubt that if this case 
were before an English court it would be promptly 
decided in favor of the landlord’s right to these fix- 
tures. In this country the question seems first to have 
arisen in the case of Merritt v. Judd, 14 Cal. 59, and 
there the court followed the English authorities, say- 
ing that upon the execution of the new lease the ten- 
ant wasin the same situation as if the landlord, being 
seized of the land, had leased both land and fixtures to 
him. The same ruling was subsequently made by 
Brady, J., in Abell v. Williams, 3 Daly, 17, in the 
Court of Common Pleas for the city and county of 
New York. A different opiniou was however ex. 
pressed by Reynolds, J., in the City Court of Brook- 
lyn, as reported in Devin v. Dougherty, 27 How. Pr. 
456. But both these latter cases were decisions by 
courts of inferior jurisdiction. Finally the question 
came before the Court of Appeals of New York in 
Loughran v. Ross, 45 N. Y. 792, where it was reasoned 
out, and the authorities reviewed. ‘‘In reason and 
principle,’’ says Allen, J., in delivering the opinion in 
that case, ‘‘ the acceptance of a lease of the premises, 
including the buildings, witbout any reservation of 
rights, or mention of any claim to the buildings and 
fixtures, and occupation under the new letting, are 
equivalent to a surrender of the possession to the 
landlord at the expiration of the first term. The ten- 
ant is in undera new tenancy, and not under the old; 
and the rights which existed under the former ten- 
ancy, and which were not claimed or exercised, are 
abandoned as effectually as if the tenant had actually 
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removed from the premises, and after an interval of 
time, shorter or longer, had taken another lease and 
returned to the premises. A lease of land and prem- 
ises carries with it the buildings and fixtures on the 
premises, and the tenant accepting a lease of the 
premises without accepting the buildings, takes a lease 
of the lands with the buildings, and acknowledges the 
title of the landlord to both, and is estopped from 
controverting it.’? So in Massachusetts substantially 
the same doctrine was long ago announced by Chief 
Justice Shaw in Shepard v. Spaulding, 4 Metc. 416; 
the circumstances of the case differing only in the fact 
that there was aninterval between the surrender of 
the interest under the first lease and the granting of 
the second, when the lessor was in actual possession. 
Then comes the case of Watriss v. Bank, 124 Mass. 
571, which in its facts is almost identical with the one 
now before us, and in which the court, speaking by 
Endicott, J., reaffirms the same rule in a very carefully 
reasoned opinion. Opposed to this strong array of 
authority in this country, and to the whole body of 
the English decisions, stands the case of Kerr v. 
Kingsbury, 39 Mich. 150. This case was decided about 
the same time as the one last referred to in Massachu- 
setts, and no reference is made in either to the other. 
The opinion was delivered by Judge Cooley, but we 
cannot go along with him in his reasoning. We are 
not able to discover any thing ‘‘ absurd "in the rule 
laid down by the other authorities, and certainly not 
when applied to a case like the one at bar. If it was the 
intention of the parties in this or any other similar case 
that the right to remove fixtures should continue, 
nothing was easier than to insert in the lease a clause 
to that effect; and it seemstous reasonable to infer 
from the absence of such a clause that it was their in- 
tention that this right should no longercontinue. It 
is also a rational inference, if not a presumption, 


that the parties understood what they were doing, 
and what would be the legal construction and effect 


of the instrument they were executing. That the 
terms of this lease are broad enough to convey the fix- 
tures, and did convey them, is a proposition about 
which we cannot entertain a doubt, and if this be so, 
we must assume the tenant knew it. Itis also to be 
noted that this was the first written lease between the 
parties, and is not simply a renewal of the old one 
upon the same terms and conditions. Its office was 
not to effect an extension or a holding over, under and 
upon the terms of an existing lease or a former ten- 
ancy, but to create a new tenancy, upon new and dif- 
ferent terms; and non constat the landlord would 
have granted, or the tenant could have procured, such 
a lease except upon the condition that the fixtures 
should remain the property of the former,and the 
right to remove them be abandoned. At all events, 
such in our opinion is the construction and effect of 
this instrument; and we neither know of, nor can we 
recognize, any “public policy’? which ought to 
induce the courts to place a different construction or 
give adifferent effect to a lease between landlord and 
tenant from that given to other contracts between 
other parties, or to set aside a well-settled rule or prin- 
ciple of law, in order to promote the interests of either 
party thereto. We therefore affirm the decree so far 
as it decides that the ‘‘ trade fixtures "’ placed upon the 
premises prior to the year 1880 now belong to the land. 
lord. This part of the decree is supported by a very 
able opinion of the court below, found in the record. 
Md. Ct. App., March 15, 1888. Carlin v. Ritter. Opin- 
ion by Miller, J. 


NEGOTIABLE INSTRUMENTS — AGREEMENT NOT TO 
SUE — VALIDITy.—The payee of two promissory notes 
agreed with the maker of the notes, before they had 
matured, that she would not sue him for the amount 





thereof so long as he remained the assignee of her 
husband. Held, that this agreement postponed the 
due-day of the notes, and constituted a legal defense 
to an action upon them brought by the payee while 
the maker was still assignee. It is argued that an 
agreement to refrain from suing upon a right of action 
for alimited time will not, in law, bar an action during 
that time, but will only form the basis of a suit for 
damages in case of its violation.’’ Deux v. Jefferies, 
Cro. Eliz. 352. The legitimate scope and effect of this 
doctrine will be best ascertained by recurring to the 
principles whence it sprang. It is the outgrowth of 
what Baron Parker, in Ford v. Beech, 11 Adol. & E. 
(N. S.) 866, called ‘‘a very old and well-established 
principle of law, that the right to bring a personal ac- 
tion, once existing, and by act of the party suspended 
for ever so short a time, is extinguished and dis- 
charged, and can never revive,’’ and of the cardinal 
rule for the interpretation of contracts that the real 
intention of the parties, as expressed in the whole of 
their agreement, should be effectuated. Under the 
guidance of this latter rule the courts discovered, in 
an agreement not to sue for a limited time, a manifest 
intention that the right to sue should not be forever 
surrendered, and in order to effectuate this purpose, 
they were constrained, because of the priuciple first 
stated, to hold that the legal right of action was not 
suspended even for the limited period. Ford v. Beech, 
11 Adol. & E. (N. 8.) 852; Winans v. Huston, 6 Wend. 
472. Hence it became the general doctrine that an 
agreement, in terms, to suspend a right of personal 
action temporarily could not be pleaded in bar of the 
suit, but must be enforced only in some mode con- 
sistent with the continued existence of the right of 
action. That this doctrine was however applied only 
as a means of upholding the intention of the contract- 
ing parties is further shown by the exception tuit that 
if, besides agreeing not to sue for limited time, the 
party also agrees, that if he does so, the right of ac- 
tion shall be discharged, or the agreement shall be 
pleadable in bar, then such a contract can be set up as 
a bar to the suit brought in violation of it. 1 Roll. 
Abr. 939, tit. ‘* Extinguishment;’’ White v. Dingley, 
4 Mass. 433. By such language the design actually to 
suspend the right of action for a time is too clearly ex- 
pressed to permit of any implication against it. So 
also in accordance with the general judicial purpose 
to carry out the real intention of contracting parties, 
it is held that although a contract not to sue at all 
may usually be pleaded in bar (Hodges v. Smith, Cro. 
Eliz. 623), yet if it be made with only one of two or 
more joint promisors, it shall not constitute a bar, be- 
cause that would defeat the whole right of action, 
when it was obviously intended to preserve it as to 
some at least. Dean v. Newhall, 8 T. R. 168; Couch 
v. Mills, 21 Wend. 424; Line v. Nelson, 38 N. J. Law, 
358. And this is the law, notwithstanding the ancient 
rule that a technical release of one discharges all. 
Applying these principles, then, to the case in hand, it 
appears that the plaintiff, in making the agreement set 
up in defense, had a twofold intention: (1) Not tosue 
upon her notes while the defendant remained as- 
signee of her husband; (2) not to be deprived of the 
right to sue upon them after he ceased to be assignee. 
It also appears that the circumstances in which this 
agreement was made were such that the technical rule 
with regard to the suspension of existing rights of ac- 
tion will not interfere with the enforcement of 
both these designs. For at the date of the contract 
the plaintiff had no right of action upon her 
notes; they were not yet matured. Her evident 
purpose was not to suspend an existing right of 
action, but to postpone the time when such a right 
should arise. There is no legal obstacle in the way of 
giving full effect to a purpose of this nature. This 
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view is not at all opposed by Webb v. Spicer, 13 Q. B. 
894, and Salmon v. Webb, 3 H. L. Cas. 510, for they 
were decided upon the ground that the contract set up 
by the defendant was not legally capable of incorpora- 
tion with the note sued on, because it was made be- 
tween different parties. Hoffman v. Brown, 6 N. J. 
Law, 429, and Dow v. Tuttle, 4 Mass. 414, do however 
seem to be out of harmony with it; but perhaps they 
may be explained upon the notion that as the two re- 
pugnant instruments were contemporaneous, the par- 
ties could not have intended that one should override 
the other, or that they should be enforced together as 
one contract, and therefore the courts would enforce 
one without regard to the other. Notwithstanding 
these decisions, this court in Allen v. Coxe,7 N. J. 
Law, 89, aud Harwood v. Hildreth, 24 id. 51, 
treated such contemporaneous instruments as parts of 
a single agreement, which was to be judicially enforced 
according to the actual intention expressed by all the 
writings taken together. This is the more reasonable 
doctrine. But whatever difficulty Hoffman v. Brown 
and Dow v. Tuttle may suggest as to contemporaneous 
stipulations which are inconsistent with each other, 
there is no difficulty in attributing to parties an in- 
tention to modify, by a late contract, the terms on 
which they had previously agreed, and that is all that 
need be done for present purposes. N. J. Sup. Ct., 
March 20, 1888. Brick v. Campbell. Opinion by 
Dixon, J. 


——__>_____—— 


CORRESPONDENCE. 


THE WronG WorpD. 
Editor of the Albany Law Journal: 

Under the head-lines *‘ Notes of Cases ’’ in your issue 
of August 18, you state that acertain decision of the Su- 
preme Court of Alabama had been “ affirmed” by the 
Supreme Court of Illinois. Were this the only misuse 
of this word by yourand other journals it might pass 
asaslipof the pen. A decision can only be “affirmed” 
byacourt of superior jurisdiction of the particular 
case. It would be as proper to say that the Supreme 
Court of Alabama had been overruled by the Supreme 
Court of Illinois. The word ‘follow’? would be the 
proper one in the connection you use “ affirmed.”’ 

H. C. GLENN. 

VAN WERT, O., Sept. 6, 1888. 


[This shows hasty reading. We did not say that 
the Supreme Court of Illinois had affirmed a decis- 
ion of the Supreme Court of Alabama, We said 
that the Supreme Court of Illinois had affirmed a 
decision of the court of Cook county, Illinois, 37 
Alb. L, J. 113. ‘‘Alb.”? does not stand for Ala- 
bama. We never used ‘‘affirmed” in the sense 
complained of. Our correspondent should follow 
Davy Crockett —‘‘be sure you’re right, then go 


ahead. ””— Ep. ] 
ee 


NEW BOOKS AND NEW EDITIONS. 
MACLAREN’S RoMAN LAW IN ENGLISH JURISPRU- 
DENCE. 

Roman Law in English Jurisprudence. A thesis for the degree 
of Doctor of Civil Law, in course, in McGill University. 
By John J. Maclaren, M. A., B. C. L. Toronto: William 
Briggs, 1888. Pp. 38. 

This thesis has been for some time on our table 


awaiting notice. We can now only say that in our 
judgment collectors of works of this description will 





no doubt welcome Mr. Maclaren’s essay as a Canadian 
contribution to the increasing literature on this inter- 
esting subject. We have read it with much pleasure, 


STERNE’S CONSTITUTIONAL History. 
Constitutional Hist ory and Political Development o the Uni- 
ted States, fourth revised edition, by Simon Sterne of the 
New York Bar. New York and London: G. P. Putnam 
Sons, 1888. 


Mr. Sterne is well known as a lawyer whose inter- 
ests are somewhat broader than his mere professional 
labors. He has from time to time done excellent ser- 
vice in various departments of governmental reform, 
and in the volume before us gives evidence of the 
superior bent of his mind. The present work is an at- 
tempt at a popular exposition of a grand theme—one 
which to Americans is of paramount importance. The 
preliminary chapter, treating of the history of the 
Federal Constitution, does not profess to be exhaust- 
ive, but is an adequate, cursory view of causes leading 
upward to the Federal Constitution. The fact is not 
emphasized but is noticed that the Colonial Constitu- 
tion demonstrated the superiority of written constitu- 
tions over common-law cunstitutions, or what we 
might term of organic instruments to mere ethnic 
tendencies. This fact we regard as of superlative im- 
portance in any philosophic investigation of the 
causes which produced the Federal Constitution. 

The succeeding chapters on the different depart- 
ments of the Federal government are very good, brief 
and to the point. We notice here however one state- 
ment, perhaps not yet fully ascertained; we refer to 
the chapter on the * Judicial Power,’’ where the au- 
thor adopts the prevalent idea that the English courts 
of the eighteenth century had no power to declare an 
act of Parliament void as unconstitutional. He there- 
fore seemingly regards the power of the Federal judi- 
ciary as an anomaly, or rather asan original investiture 
of governmental power. We think this view not yet 
proven. In the former centuries of English history 
there was a decided tendency on the part of the Eng- 
lish courts to take high ground in passing on the va- 
lidity of acts of Parliament. Bracton L. 4, fol. 228; 
Dr. Bonham’s Case, 8 Co. 234; London v. Wood, 8 Mod. 
687, 688; Duy v. Savage, Hob. R. 87. 

This tendency we have always regarded as the real 
fountain of the judicial-power-articles in the Federal 
Constitution of the United States. Yet other writers 
beside Mr. Sterne do not agree to this. Seee. g., 19 
Am. Law Rev., 174. While the tendency of the 
English courts just denoted proved abortive in 
England, it no doubt colored the conceptions of those 
of our well-trained lawyers who were the framers of 
the Federal Constitution. For if they conceived that 
at common law the judiciary ought to be the true and 
ultimate test of the validity of all laws, it was only 
natural for them to invest the courts created under 
the new government with the power once claimed by 
other orthodox common lawyers for similar courts, 
We admit that we are of those who see far more of the 
race law in the Federal Constitution than is generally 
credited. But yet Mr. Sterne may be right in his 
statement on this point. All we wish to point out is 
that this particular proposition requires deep investi- 
gation before any general conclusion can be drawn 
with absolute certairfty. 

Mr. Sterne’s chapters on the Post-Constitutional 
History of the United States are very good, and in a 
small compass present clearly the salient points in the 
nation’s growth. That the Federal Constitution, un- 
der the guidance of the Federal courts, isa very elas- 
tic instrument, we presume no one now doubts. But 
that it is as imperial an instrument as it is, few we 
think fully appreciate. Yet the early canons of our 
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constitutional interpretation have created a Federal 
government as powerful as even Hamilton desired— 
so powerful that under all the alluring uegations of 
power it is and fairly will be imperial in its omuipo- 
tence. 

Nothing shows Mr. Sterne’s good sense more than 
his abstention from theorizing on the tendency of the 
Federal government. His book marches along with 
the course of events, but he himself indulges in no 
vaticination. He is therefore more practical than 
fanciful. Indeed he is to some extent at this point 
prosaic, but to the general reader he is therefore more 
helpful and the less misguiding. 

When he comes to the addenda to this edition, Mr. 
Sterne makes some very useful observations on what 
we may call the political tendencies of the times, and 
in spite of his pronounced and even unselfish attitude 
on these great questions, he is very cautious and 
guarded, in an evident effort to be thought temperate 
and conservative. 

This book must be helpful to the general reader. In- 
deed it isa good book for the lawyer, but it would 
have been more useful to the latter had it included a 
table of cases or some reference to the Federal Re- 
ports. Cases are mentioned, but withouvt the usual 
reference to the reports in which they officially ap- 
pear. This necessitates the lawyer’s reference to a 
digest of Federal cases, but with leading cases this is 
not a difficult matter. 

We ought perhaps to notice the last chapter, which 
treats of State Constitutions and their development. 
It contains excellent reference to some needed re- 
forms in the direction of the suffrage and municipal 
indebtedness, and also some good arguments for the 
reform of parliamentary procedure on private bills on 
the Anglican plan. 

We have no hesitation in recommending Mr. Sterne’s 
book, both for what it contains and for what it sug- 
gests. It is to us only another evidence that the most 
useful lawyer is not he who secludes himself in the 
narrow chambers of his practice, but he who exerts 
himself to think on the broader questions of public 
importance. Weare only sorry that Mr. Sterne has 
said nothing on one great question, the codification of 
Federal law and procedure. But we believe here he 
has gone over to the ranks of the conventional do- 
nothing lawyers who fancy it profound to be con- 
servative and reactionary. In this one regard we do 
not approve of his course. 





—_—_.—__—. 


NOTES. 

NDER astatute providing that ‘‘a man with an- 
other man’s wife, or a woman with another wom- 

an’s husband, found in bed together, under circum- 
stances affording presumption of an illicit intention, 
shall each be punished,” etc., an indictment charging 
that the respondent *‘being then and there a man,”’ was 
found in bed with another man’s wife, ‘‘under cir- 
cumstances affording presumption of an illicit and fel- 
onious intention,” is bad for Jack of allegation as to 
what the ‘illicit intention’? was. The rule as to 
when it is sufficient to charge an offense in the words 
of the statute was stated in State v. Higgins, 53 Vt. 
191, being quoted from Mr. Pomeroy, and was thus: 
* Whether an indictment in the words of a statute is 
sufficient or not depends on the manner of stating the 
offense in the statute; if every fact necessary to con- 
stitute the offense is charged, or necessarily implied 
by following the language of the statute, the indict- 
ment in the words of the statute is undoubtedly suffi- 
cient; otherwise not.’”’ That rule in substance has 
always been the test applied to indictments in this 
State. Under it this indictment is insufficient. The 





‘*illicit,’’ as its derivation indicates, means that which 
is unlawful or forbidden by the law. Bouy. Law. Dict.; 
Webst. Dict. It is not claimed that every illicit in- 
tention would warrant a conviction under this statute, 
It must be a particular lawful intention. Therefore 
as the indictment stands, all the allegations might be 
true, and the respondent be not guilty. The illicit in- 
tention might have been to steal, burn or murder as 
well as to have unlawful sexual connection. Vt. Sup, 
Ct., Feb. 24, 1888. State v. Miller. Opinion by Veazey, 
J.—Albany Law Journal. (There is arefreshing inter- 
est in this paragraph. To go back tothe very begin- 
ning, the statutory provision as to the evidence which 
is to infer guilt of conjugal infidelity is peculiar. The 
accused must have been found “in bed’’ together. 
The law takes no cognizance of the offense unless it be 
committed ‘‘in bed.’’ Then to most minds it would 
have appeared that the mere fact of a man’s being 
found in bed with his neigbbor’s wife was sufficient to 
“afford presumption of an illicitintention.’’ But not 
so apparently in the eyes of the framer of the statute. 
There must be other “circumstances” concurring 
with the common couch ere guilt can be inferred. 
Again turning to the indictment, there is a novelty in 
the description of the accused as having on the occa- 
sion of the offense ‘“‘ been then and therea man.” In 
the view of the prosecutor no doubt the accused might 
at some other place or at some other time have been a 
woman, butthat is of no moment, seeing that at the 
place and time of the alleged offense he was “ then and 
there a man.” The decision itself would seem to sug- 
gest that even in the new world the recent changes in 
the criminal procedure in Scotland would appear revo- 
lutionary. But the most interesting suggestions ofall 
are those conveyed in the last two sentences of the re- 
port: ‘‘As the indictment stands, all the allegations 
might be true, and the respondent not guilty. The il- 
licit intention might have been to steal, burn or mur- 
der, as wellas to have unlawful sexual connection.” 
Now going to bed with one’s neighbor’s wife has al- 
ways been deemed of itself to infera heinous offense, but 
hitherto one had noidea of the vast possibilities of 
crime which such conduct opened up. We presume 
from the context that stealing, burning and murder- 
ing are cited merely as examples ex grege, and that the 
illicit intention inferred by this conduct might have 
begn any offense known to the criminal law. In this 
view acharge taking the form of our old indictments 
might run somewhat as follows: ‘‘ Whereas by the 
laws of this and every well-governed realm an attempt 
to commit willful fire-raising is a heinous crime, and 
severely punishable, yet trueit is and of verity, that 
you the said John Smith are guilty of the said crime, 
actor orart or part, in so far as on or about the 10th 
day of August last, in the house number 247 High 
street, at present occupied by William Brown, tailor, 
youthesaid John Smith did go to bed with Jessie 
Spence or Brown, wife of the said William Brown, 
and this you did with the intention of committing 
willful fire-raising.’’ There is here a valuable sugges- 
tion for the defense in actions of divorce. Hitherto 
it has been deemed sufficient to prove that A. slept 
with B's wife, and there remained no other possible 
defenses save lenocinium and condonation. But all 
this will be changed if we adopt the American sugges- 
tion. It will be prudent however for the defender to 
choose some comparatively venial offense as a cloak 
for the conjugal misconduct. Thus in answer to an 
article in the condescendence for the pursuer libelling 
an act of adultery, we might have: ‘Answer for the 
co-defender—Admitted that the co-defender slept 
with the defender or the occasion libelled. Quoad 
ultra denied. Explained that co-defender went to bed 
with the defender with the intention of night poach- 
ing.’”’]} Journal of Jurisprudence and Scottish Law 
Magazine. 
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CURRENT TOPICS. 


§ arule, legal cook-books are not of much use. 
We mean those books which essay to give 
recipes for winning causes. Like the kitchen cook- 
books they generally prescribe too many and too 
rare ingredients for common acquisition. Such 
works as Warren's “ Law Studies,” Ram on “ Facts,” 
Harris on ‘‘ Advocacy,” may while away an idle 
hour, but they do not teach a man how to become 
an advocate or a lawyer. They offer common- 
places and truisms, which like the sermons that 
we hear on Sunday, serve m:inly to assure us of 
the expounder’s orthodoxy. As for the matter-of- 
course and clap-trap Mr. Donovan, we do not con- 
sider him for any purpose except warning and 
avoidance. Advocacy, like war, is better studied 
in the examples of great practitioners than in mere 
general rules. It is easy to tell the novice that he 
must be very industrious; that he must be learned, 
witty and wise; that in the preparation of a cause 
he must try to foresee every thing that may be 
urged against him; that he must acquire the power 
of perfect statement; that he must never ask a 
foolish question, nor lose his self-possession; that 
he must be careful to expose the sophistries of his 
opponent and conceal his own; that he must not 
soar above the jury nor condescend too apparently ; 
that he must not be abusive but must cultivate the 
art of indirect denunciation; that he must be 
neither servile nor contemptuous; that he should 
rely on principles rather than precedents, but must 
not fail to cite the last case in point; and so on, 
ad infinitum and ad nauseam. These precepts will 
never make a lawyer. Therefore when we took up 
a handsome and portly volume, entitled ‘‘The 
Work of the Advocate, a practical treatise contain- 
ing suggestions for preparation and trial, including 
asystem of rules for the examination of witnesses 
and the argument of questions of law and fact, 
together with the rules of trial practice,” by Judge 
Byron K. Elliott, assisted by his son, William F. 
Elliott, we were prepared to be disappointed (if we 
may be pardoned the hibernicism). We have long 
had a very high opinion of the Judge as a man of 
extraordinary industry, wide learning in the law, 
long experience on the bench, and general wisdom 
in judgment, combined with an unusually good 
thetorical style and a very considerable general cul- 
ture; but we did not suppose he could offer much 
new or useful on the well-worn topic which he has 
chosen. But after paying his book the unusual 
compliment of a complete perusal, we see reason to 
change our opinion, or at least materially modify it. 
The work is in a considerable degree novel in treat- 
ment, and so interesting as to merit reading by 
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every lawyer, young or old. The general division 
is ‘* Work out of Court” and ‘“ Work in Court;’’ 
under the former he treats of learning and prepar- 
ing the facts, ascertaining and preparing the law of 
the case, the theory of the case, precautionary steps 
and incidental matters; choosing the forum, rem- 
edy and method of trial; under the latter, of con- 
tinuance, empanelling the jury, the right to open 
and close, the statement of the case, instruments of 
evidence, the delivery of evidence, the examination 
in chief, the cross-examination, the address to the 
jury, argument of questions of law, fallacies and ar- 
tifices, instructing the jury, special interrogatories, 
special verdicts, the verdict and its incidents, ex- 
ceptions and bills of exceptions, proceedings after 
verdict — under the last we find nothing about the 
practitioner’s getting his pay. It will be seen that 
this is not merely a book of ethical or general ad- 
vice, but a book of trial practice, suited to the 
needs of a busy lawyer. It thus has a value, aside 
from the ‘‘ good advice” which it contains, in the 
rules of practice, which are very adinirably and 
concisely stated, we presume by the younger au- 
thor. Judge Elliott’s part of the work shows a 
wide reading and study of general literature, rhet- 
oric, philosophy and logic, and he adorns and for- 
tifies his own views by many apt citations and quo- 
tations of the authoritative writers in all these 
fields, to say nothing of the wide command of law 
learning which he displays. It is a pleasure to read 
such an excellent style, never diffuse and never 
barren, supplied with striking antitheses, and en- 
livened by apt anecdotes. The ‘‘ Country Parson” 
says the first essential of a sermon is that it should 
be interesting; this is true of a book. Our judge 
says: ‘‘ Learned and unlearned men read dry, bald 
writers, like Bishop Butler, with reluctance, though 
they appreciate the force of the argument. Dry, 
dull speakers, at the bar and in the pulpit, put men 
to sleep, and a sleepy mortal was never yet con- 
vinced or persuaded.” The judge is always acute 
and ingenious. We have long believed that the 
cross-examination of one’s own client in the office 
is much more important than the cross-examination 
of the adverse witnesses on the trial. The author 
bears us out in this when he says: ‘‘ An examina- 
tion of the client is not well conducted unless it re- 
veals his weakness as well as his strength.” As ex- 
amples of the author’s felicitous way of putting 
things we quote: ‘‘The theory of the case outlined 
in the pleadings is to the advocate as the ship to 
the sailors who ‘fight by sea.’ They may veer and 
tack, but they must do their fighting from their 
ships.” ‘‘The words of power are special words, 
and the special words of greatest power are gener- 
ally the short, simple and plain ones. A man 
thoroughly in earnest seldom uses grand words. 
Possibly a man of books and not of actions, of 
dreams and not of works, or a man of words and 
not of thoughts, such as Dominie Sampson, might 
roll out long words when frightened or excited, 
but the real man on a real occasion is apt to use 
short words that ring with meaning.” Nothing 
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could be neater than this: ‘‘ This would be shifting 
an absurdity off logic in order to make a present of 
it to jurisprudence.” One of the most interesting 
chapters is that on ‘‘ Fallacies and Artifices,” mean- 
ing logical artifices. We think the author lays 
rather too much stress on a study of logic as a 
preparation for the bar. It is our impression that 
good writers and good reasoners are made in spite 
rather than by reason of treatises on rhetoric and 
logic. Geometry we should regard a much better 
preparation for the bar than logic, just as example 
is better than precept. The author might well 
have added a section on artifices of manner, and we 
should be very glad to write one for him, and will 
do so, sometime, in these columns. On the whole 
we have enjoyed Judge Elliott’s book very much, 
and having done it the rare compliment of reading 
it through, we shall now pay it the still rarer com- 
pliment of putting it on our shelves as one of the 
few law books which we always keep at our hand. 
The book is elegantly printed, and published by 
the Bowen-Merrill Company, Indianapolis. 


We have studied and watched these artifices of 
counsel with unceasing interest. We once knew 
an eminent lawyer who was frequently retained as 
counsel only for the trial merely on account of his 
face, which expressed the emotion necessary to the 
occasion with wonderful power; he would look vir- 
tuous, or sorry, or injured, or indignant, and with- 
out a word would thus play an important part. 


Another had snorted many a witness down and 
many a cause out of court by a certain contemptu- 
ous noise which we believe he must have acquired 


by studying the walrus tribe. It is said that the 
celebrated Daniel Cady was wont to produce a pro- 
found impression by nodding assent to the proposi- 
tions of his associates, and wagging a vigorous 
negative to those of his antagonist. When William 
A. Beach thought an adverse witness too hard a 
nut for him to crack, he sometimes would dismiss 
him with a withering look, observing: ‘‘I have no 
questions for you, sir,” in a tone that implied, ‘‘ de- 
part, thou cursed!” We have seen a perfectly fair 
witness cringe under this treatment and an awful 
hush come over the gaping audience. Mitchell 
Sanford produced a tremendous impression on us 
once, in an address to the jury, by exclaiming, 
‘‘Thus far may prejudice and oppression come, but 
here shall their proud waves be stayed,” at the 
same time slapping the rail of the jury box. This 
was a touch only practicable where the jury sat in 
a pen, and the second time we heard Mitchell per- 
form it we were less impressed. Still it no doubt 
had an effect on the jury unfamiliar with it. Many 
of our local bar will recall Henry Smith’s various 
powers as anactor. His manner was frank, or mag- 
nanimous, or satirical, or humorous, as the moment 
required, but was never more effective than when 
it expressed a real pity that his antagonist was not 
making out a better case. Porter must have been 
worthy of study when he was allowing Guiteau to 
get the better of him in that famous cross-examina- 





tion. We all know the trick of pretending to have 
no questions for cross-examination, and just as the 
witness is going off the stand suddenly recalling 
him with, ‘‘Oh, yes, I had overlooked one inquiry,” 
and then asking a perfectly fatal question ‘‘in a 
casual, offhand way.” We all know the cross-ex- 
aminer who pretends indifference and sleepiness, 
and who almost yawns as he asks two or three vital 
questions, when he is really on pins and needles of 
suspense. We all know the polite counsel, the 
conversational counsel, the jocose counsel; also the 
cold and awful counsel, and the counsel who im- 
plies eternal torments in his manner. It is a great 
art to adapt one’s manner to that of the witness, to 
meet him on his own ground, as it were. A most 
amusing instance of this we once saw, where the 
witness, a retired camp-meeting exhorter, was tes- 
tifying in ‘‘ the nasal twang heard at conventicle,” 
and in a sort of godly fervor addressing a long 
narration to the jury as if they were twelve sinners, 
The opposing counsel instantly seized the situation, 
and at appropriate intervals gave stricken groans, 
and exclaimed, sotto voce, ‘‘amen, brother!” and 
when the witness desisted appeared quite downcast 
and too penitent to ask any blasphemous questions. 
This treatment completely broke up the audience, 
the jury, the bar and the judge, but the witness 
evidently was unconscious of the sensation. 


Having thus given the learned author a first-class 
puff, we feel that we may reasonably call upon him 
to reciprocate, and we compel him to do so by ex- 
tracting the following from his work, taking it for 
granted that he means us among others: ‘‘ Writers 
of leading articles in the law periodicals are, for 
the time at least, and in a limited sense, specialists 
discussing particular subjects with a well-defined 
object in view. If they do their duty well, as in 
general they do, they will discuss the particular 
topic better than an author of even more ability 
writing upon a general subject. Their mental 
power is concentrated, and they see more clearly the 
lights and shades, the agreements and the differences, 
than one who takes a broad view of even one 
branch of jurisprudence. For this reason a greater 
benefit from the study of these articles may be de- 
rived than can usually be gained from the study of 
the text-books. To be sure, these articles can 
neither be well understood nor properly used with- 
out a knowledge of the elementary principles; but 
when these principles are mastered, the articles of 
which we are speaking light up many dark places, 
and reveal the true road. What has been said can- 
not, of course, apply in its full force to articles 
which string together upon a slight thread of 
thought the conclusions of text-writers and judges; 
but even from leading articles, as they are called, 
of this class, assistance may often be obtained. 
These criticisms of cases found ‘in our law periodi- 
cals, although not always just, are sources from 
which valuable knowledge may be acquired. When, 
as often happens, an error is pointed out, it is done 
so clearly and so strongly that the converse of the 





THE ALBANY LAW JOURNAL. 


227 














rule adopted by the judge is so distinctly perceived 
that there is little room for mistake. On the other 
hand, when it happens, as very often it does, that 
the critic is wrong, the right appears in all the 
stronger light, so that no great mental vigor is re- 
quired to attain the true knowledge. But not alone 
for these reasons should the advocate look to the 
magazines, for he will often find in them sugges- 
tions that will lead to a train of thought which will 
clear away doubt and perplexity, and light up more 
than one dark corner. We are not now, it may not 
be amiss to remark, referring to the mere reading 
of the magazines as they come from the press, for 
that, we suppose, will be done for the purpose of 
keeping in line with the current legal literature and 
decisions, but we are speaking of occasions when 
the advocate, with his mind aroused to actual work, 
is searching for the law of his case. More lawyers 
than one, veterans in experience and masters in 
rank, have received valuable assistance from the 
law journals.” 


NOTES OF CASES. 


N Central Railroad and Banking Co. v. Cheatham, 
Alabama Supreme Court, July 17, 1888, it was 
held that it is within the implied power of a rail- 
road company, for the protection of its property, to 
issue a printed circular offering a general standing 
reward ‘‘ for the arrest, with proof to convict, any 
person for the malicious obstructing of” its tracks, 
and such offer is binding on the company, and that 
a railroad superintendent may bind the company 


by issuing such a circular, though no authority to 
do so has been granted him by the board of direc- 
tors; such an act being within the scope of his gen- 


eral duties. The court said: ‘‘ Without contro- 
verting the power of such corporations to offer re- 
wards in special cases, it is contended that they 
have no implied power to offer a general standing 
reward. The argument is that the State having 
enacted laws to protect their property, and being 
presumed capable of enforcing them, such implied 
power is unnecessary. The general principle will 
be conceded that a corporation can do no acts and 
make no contracts except such as are authorized by 
its charter or by the general law. All the powers 
however need not be conferred in express terms. 
They are implied powers incident to every private 
corporation; power to do such acts as are necessary 
or proper, directly or indirectly, to carry the express 
powers into effect, and to enable it to answer the 
purposes of its creation. Among the powers inci- 
dental to all private corporations is the authority to 
institute the established and appropriate legal pro- 
ceedings for the enforcement of their rights and 
the protection of their property. It is of the high- 
est importance and necessity that the tracks of rail- 
road companies, employing the powerful agency of 
steam in the transportation of freight and passen- 
gers by day and by night, shall be kept free from 
obstructions, and that every reasonable precaution 
to secure safety should be used by the officers or 





agents to whom this duty is intrusted. For the 
purpose of affording protection the statute declares 
that any person who wantonly or maliciously places 
any obstruction or impediment on a railroad shall 
be guilty of a felony. The enforcement of the 
criminal law is essential to the peace, good order 
and security of the community. The institution of 
prosecutions against those who commit the offense 
of obstructing the railroad is a legitimate and 
proper means of protecting the property of such 
corporations. The power to institute such prose- 
cutions is a necessary implication from the nature 
of their business and the necessities of their condi- 
tion. The prosecution of persons accused of crime 
by citizens, whose rights have been specially of- 
fended, is encouraged in aid of the State authori- 
ties to bring them to justice, and the offer of re- 
wards for the apprehension of perpetrators of felo- 
nies when unknown, and of fugitives from justice 
when known, is the policy of the State. Code 
1886, § 4746. There can be no question of the au- 
thority of the corporations to offer rewards and 
employ agents to detect and arrest violators of the 
criminal law enacted for their protection. On the 
ground of such authority is founded their responsi- 
bility for the willful and malicious acts of such 
agents when done in executing the agency. Rail- 
road companies ordinarily operate long lines, which 
render it impracticable to guard every section. 
Usually, obstructions are placed on the road-beds 
under cover of secrecy, and the perpetrators are 
unknown. Prompt action is necessary to their de- 
tection. Delay after the commission of the offense 
renders the detection more difficult, and frequently 
defeats it altogether. A general reward tends to 
promote immediate and prompt vigilance and ef- 
fort, is more efficient to prevent the commission of 
such offenses, and is not inconsistent with any law 
or public policy, nor foreign to the objects of the 
corporation. A general standing reward may be 
offered by natural persons, and equally by corpora- 
tions. Ricord v. Railroad Co., 15 Nev. 167; Hupress 
Co. v. Patterson, 73 Ind. 4380. But though the cor- 
poration may have such implied power it is insisted 
that the superintendent has no authority to offer a 
general reward unless expressly granted by the 
board of directors. A corporation necessarily acts 
by representation, and the appointment of an agent 
includes power to do any thing necessary and usual 
to execute the authority with effect. The scope 
and character of the business which he is empow- 
ered to transact is the measure of the authority of a 
general agent. The real authority of a’ superin- 
tendent is not restricted to such powers as may be 
conferred in terms by the board of directors, or the 
by-laws, or by the usages of the corporation, but 
also includes such powers as are incident to his 
general duties and express authority. To him is 
intrusted, as the representative of the corporation, 
the general management and supervision of the 
running and operation of the road, and it is his 
general duty to take care that it is kept in safe con- 
dition. In the discharge of this duty he may adopt 
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any legitimate mode and employ any means which 
are usually deemed effectual and proper to protect 
the road against obstructions. As we have shown 
that railroad corporations have the implied power 
to offer a general reward for the detection, appre- 
hension and bringing to justice of persons obstruct- 
ing the road, such authority is incident to the busi- 
ness and duties of the superintendent and to the 
purposes of his department; consequently within 
the scope of his agency. Ruilway Co. v. Rodrigues, 
47 Ill. 188.” 


In Moxie Nerve Food Co. v. Beach, 35 Fed. Rep. 
465, U. 8. Circuit Court, Mass., July 2, 1888, it 
was held that where a witness for plaintiff testifies, 
on direct examination, only as to the uses and ef- 
fects of ‘‘ Moxie” or ‘‘ Moxie Nerve Food,” he may 
not on cross-examination be required to disclose the 
particular ingredients of that preparation, that be- 
ing a trade secret, the disclosure of which would 
injure plaintiff's business. The court said: ‘‘ Un- 
der the rule which prevails in the United States 
courts limiting the right of cross-examination of a 
witness to the matters stated in his direct examina- 
tion (Railroad Co. v. Stimpson, 14 Pet. 448, 461; 
Houghton v. Jones, 1 Wall. 702, 706), I do not think 
the proposed questions to Dr. Thompson are admis- 
sible. The witness was asked in his direct exami- 
nation as to the uses and effects of Moxie, or Moxie 
Nerve Food, for the terms are used interchangea- 
bly, but he was not asked as to the particular in- 
gredient of Moxie, what it was, or the place or 
source from which it came. In spite of the conten- 
tion of defendants’ counsel to the contrary, it 
seems to me that this may fairly be considered the 
limit of the inquiry by the counsel for complainant. 
But aside from this, I have grave doubt whether 
the witness can be obliged, under the circumstances 
existing in this case, to disclose what is evidently a 
trade secret, the result of which might be to ruin 
his business. I have examined with care the briefs 
of counsel, and it must be admitted that the ques- 
tion is not free from difficulty. I am strongly im- 
pressed however that it would be inequitable to 
force the witness to make the disclosures called for, 
and therefore, unless bound by authority, I must 
deny the motion. The defendants have failed to 
produce any authorities in their favor upon the ex- 
act point in issue. The complainant supports its 
position by reference to the case of Tetlow v. Savour- 
nin, 15 Phila. 170; 11 Wkly. Notes Cas. 191, where 
arule for attachment against the plaintiff for his 
refusal to answer what ingredients his goods were 
composed of was dismissed. The counsel for the 
plaintiff in that case urged that the whole commer- 
cial value of such proprietary manufacturers de- 
pends upon secrecy as to their composition, and 
protested against depriving a man of his property 
by such a proceeding as this. If these questions 
must be answered, every manufacturer will be at 
the mercy of any one who desires to extort from 
him an account of his process, for an attempt to re- 
strain an infringer would result in the disclosure of 





all that makes the invention valuable. The case 
was heard before Judge Mitchell and Judge Hare, 
It seems to me that the arguments urged in Tetlow 
v. Savournin against the right of the defendant to 
oblige the witness to make disclosure are sound, 
and are applicable to the present case.” 


—_— —— 


ADDRESS OF GEORGE G. WRIGHT, PRESI- 
DENT OF THE AMERICAN BAR ASSOCIA. 
TION, SARATOGA SPRINGS, AUG. 15, 1888. 

- 

GENTLEMEN OF THE ASSOCIATION: In the discharge 
imposed upon me by the constitution I may, happily 
for you as wellas for myself, as I hope, be somewhat 
brief. My immediate predecessor was required to 
communicate changes in Congressional legislation and 
that of thirty-two States, whereas [am to note such 
in national legislation and but fifteen States, to-wit: 
Ohio, New Hampshire, New York, Maryland, Massa- 
chusetts, Mississippi, Georgia, South Carolina, Rhode 
Island, New Jersey, Kentucky, Iowa, Virginia, Texas 
and Florida. The laws of the State last named, though 
enacted before our last meeting, the president did not 
have, hence I refer to them, as he did to those of Ten- 
nessee (1886), which were not printed in time for his 
predecessor. 

Because these statutes were received at a very late 
day—some sv late as to permit only the most hurried 
examination—and as Congress is still in session, hav- 
ing at the last hour, by the kindness of a friend, the 
acts thus far passed by that body—for these and other 
reasons [ am compelled to report each State sepa- 
rately. And why not this method as well as any 
other? Tbe constitution in requiring these notes of 
changes has in view practical results and benefits. And 
I do not know why these may not come quite as well 
by separate examination and comment as auy other. 
Subject only to the supreme law (Federal Constitu- 
tion), each State is sovereign, and it should be a mat- 
ter of no small interest from year to year to note the 
intelligence, the tendency of public thought, the pro- 
gress and advancement, or reverse, of each, as disclosed 
or reflected in the legislation of each, and this by and 
for itself. Comparisons we can all make for ourselves 
if indeed they may not be suggested and referred to 
somewhat as we proceed with the work of the hour. 
However this may be, I turn to the task before me. 


CONGRESS. 


Of Congressional legislation there is little to be said. 

Chapter 8 provides for the punishment of horse- 
stealing, robbery and burglary in the Indian Terri- 
tory, but is not applicable where the offense is commit- 
ted by one Indian upon the person or property of an- 
other. 

By another (chapter 12) it is declared that section 
4883, in relation to patents, shall be so amended as that 
they may be issued as well by one of the assistant sec- 
retaries of the interior as by the secretary himself. It 
seems that many patents had been signed by such as- 
sistants, which had been validated by special legisla- 
tion, and hence this general statute. 

To aid in the protection of submarine cables it is 
provided (in chapter 14) thatif any one shall willfully 
and wrongfully break or injure, or attempt to break 
or injure, or in any manner aid, abet or be accessory 
to the breaking or injuring of any submarine cable, 
he shall be guilty of « misdemeanor, etc. Or if any 
one shall by willful negligence so break or injure such 
cable, he is alike guilty and shall be punished, ete. 
The penalties provided are not to bar any action for 
damages resulting from such breaking or injury. 
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To enable the representatives of foreign governments 
and attachés thereof to live properly and own the re- 
quisite residences at the Federal capital, it is enacted 
(chapter 22) that the act of March 3, 1887, to restrict 
the ownership of real estate in the Territories to 
American citizens “ shall not apply to or operate in 
the District of Columbia.” 

A passport fee of one dollar is allowed to be charged 
by the state department (chapter 23), and for the en- 
couragement of those dealing in good stock, it is di- 
rected that all duties imposed or assessed on animals 
imported for breeding purposes, and whether for the 
importer’s own use or for sale, shall be remitted, and 
in substance further providing for the dismissal of all 
actions pending to recover such duties (chapter 35). 

To check a disposition found, as is supposed, among 
Congressmen and other officials to engage in games of 
chance in Washington and Georgetown, it is made an 
offense to bet, gamble or make books and pools, or for 
any person in those cities to bet on the result of any 
trotting or running race of horses, or boat race, or 
rice of any kind, or on any election or contest of any 
kind, or game of base ball (chapter 64). 

The act of January 24, 1888 (chapter 102), authorizing 
the president to arrange a conference between this 
country aud the republics of Mexico, Central and 
South America, Hayti, San Domingo and the empire 
of Brazil, to be held at Washington in 1889, for the 
purpose of discussing and recommending for adoption 
to their respective goveruments some plan of arbitra- 
tion for the settlement of disagreements and disputes 
that may hereafter arise; for considering questions re- 
lating to business intercourse between them, as well 
asmatters of commerce; and to encourage reciprocal 
commercial relations, is one which may lead to great 
practical and important results; not alone between 
the nations named, but form the basis for like and 
most desirable action upon the part of others. In ex- 
tending the invitation to this conference the president 
is to set out the subjects it is called to consider (the 
act enumerating them), and provision is made for the 
appointment of ten delegates for this country (let me 
whisper without compensation other than their nec- 

essary actual expenses), as well as such clerks and as- 
sistants as shall be necessary. 

For the protection of United States officials in the 
Iudian Territory it is provided that an Indian commit- 
ting any of the offenses named against an Indian 
agent, deputy marshal, etc., while lawfully engaged in 
the discharge of any duty, or who by threats of vio- 
lence obstructs them, etc., shall be subject to Federal 
laws as to such crimes and to the penalties in such 
cases provided. Another gives to any United States 
marshal, when necessary, the power and duty to enter 
the Indian Territory to execute any criminal process 
inthe same manner as in his own district. Inaugura- 
tion Day is declared to be a legal holiday in the Dis- 
trict of Columbia, and in the line of prior legislation a 
department of labor is established, under the charge of 
acommissioner, assisted by a great retinue of clerks, 
agents, experts, etc. It is made his duty to inquire 
and diffuse among the people information on subjects 
connected with labor in its most general and compre- 
hensive sense, and especially in its relation to capital, 
the hours of labor, the earnings of laboring men and 
women, and the means of promoting their material, 
social, intellectual and moral prosperity—objects pre- 
eminently worthy the best efforts of this or any coun- 
try, and if attained in any fair degree, as contemplated 
by the specific and apparently well-directed provis- 
ions of this act, will tend to the wise and just settle- 
ment of many mooted and unhappy questions which 
agitate, and as I submit, foolishly distract and divide 
capitaland labor. If it shall go as a courier, unbur- 
dened by the luggage of cheap demagoguery and ig- 








norant partisanship, it may bring tidings of great joy. 
Let us hope that freed from this and all unfriendly 
burdens, it may prove an evangel of peace, help and 
good-will to both these great interests, and hence tend 
to the welfare and quiet of all people throughout the 
land. 

On the first of June an act was passed to revive the 
grade of general in the army, and the president was 
authorized to appoint such officer. The intention of 
this legislation was well understood, for the public 
heart had made the selection. How fleeting however 
are earth’s highest honors. Even as I write the toll- 
ing bells tellus that the recipient of this high position 
is being laidto rest. Itis not for me nor this the oc- 
casion to speak of General Sheridan, his life, his devo- 
tion to his country and its flag, the debt owing him 
by this grateful and tearful pation. As was well and 
properly said by the chief executive: ‘‘ His intrepid 
courage, his steadfast patriotism, and the generosity 
of his nature inspired with peculiar warmth the love 
of the people. Above his grave affection for the man 
and pride in his achievements will struggle for the 
mastery.” ‘And all the people * * * mourned 
for him many days, and said: How is the mighty 
fallen that saved tbe people of Israel.’’ 

And thus notwithstanding the many thousand bills 
introduced in the two houses of Congress, and the 
numberless acts coming to my knowledge, we have all 
there is demanding attention according to my con- 
struction of the duties of this office. If there be, as is 
possible, some important general provisions concealed 
in the belly of some of the many appropriation bills— 
avice much more common heretofore than now—I 
have not in my mental surgery uncovered them. That 
we have no more legislation by this body, however it 
may be with others, I do not regret, but turn at once 
to the States to see what there is demanding atten- 
tion. 

FLORIDA. 

In this volume, containing one hundred and sixty-six 
actsand joint resolutions, we have the first legislative 
action of the State under the Constitution of 1885. As 
usual we find few—say one in thirteen—of any gen- 
eral importance, either in or out of the State. Some 
there are however, and to these I turn. 

All laws and parts thereof, imposing a license tax on 
commercial agents, commonly known as ‘‘drummers,’’ 
are repealed (5). Whether this was because of the 
inter-State commerce clause of the Federal Constitu- 
tion and the decisions thereunder by the Supreme 
Courts does not appear, nor is it material to inquire. 

This State tov has the subject of prohibition before 
it; for as required by the Constitution, we find an act 
providing for the submission of the question to a vote 
of the people upon petition of one-fourth of the regis- 
tered voters (20). 

The elective franchise extends to aliens who have 
declared their intention to become citizens in con- 
formity with the laws of the United States, and among 
others not entitled to vote are those indirectly inter- 
ested in any bet or wager the result of which shall de- 
pend upon any election (24). Why an indirect inter- 
est should qualify more than a direct, it was to mea 
little difficult to understand, but I find it all explained 
and corrected by an act (25) which immediately fol- 
lows. 

A very nice enactment, [ submit, is that which 
seems to require, at least defines, the method of giving 
notice before applying for special or local legisla- 
tion (28). 

For the protection of the revenue of the counties, 
and to save very much valuable time in not a few 
criminal prosecutions, a method is provided (attempted 
at least) to prevent unnecessary witnesses beiug sum- 
moned by defendants (39). 
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The individual liability of stockholders in any com- 
pany organized under the general incorporation law is 
so much as remains unpaid on their subscriptions, and 
no more (69). While as to railroads there are several 
acts to which I briefly refer. 

1. Prohibiting by suitable penalties any officer or 
agent, etc., of any road from giving transportation to 
any member or delegate to a political convention for 
a less rate than is charged to the general public for the 
same class of transportation (59). 

2. Also prohibiting free passes or discounting rates 
toany member of the Legislature or the salaried offi- 
cers thereof. Both giver and recipient are to be pun- 
ished (61). 

3. A hopeful statute for these carriers is that which 
provides that as to live stock heretofore killed, etc., 
and where action has been or shall be brought within 
three years after such killing, etc., the fact of such 
killing, etc., when satisfactorily shown shall be prima 
facie evidence of negligenceon the part of the com- 
pany (60). 

4. Others require companies when receiving first- 
class fares to furnish first-class cars to persons of color 
(63); prohibit the consolidation of parallel or compet- 
ing lines (65); provide for the regulation of freight 
and passenger tariffs; prevent unjust discrimination, 
etc. (not unlike that found in Iowaand perhaps other 
States, to which I shall refer more at length hereafter) 
(66); while the last to be here mentioned, I should 
think of easy application by the average jury, in that 
in relation to actions for injuries to persons or prop- 
erty, it is provided that no one shall recover who con- 
sents to or by his own negligence causes the injury, 
but that if plaintiffand company are both at fault there 
may be a recovery of damages, to be diminished how- 
ever in proportion to the fault attributable to the party 
injured. An employee can recover for the act of a co- 
employee, and a contract restricting such liability is 
void (64). 

An act, perhaps as protective of thejinterests of me- 
chanics, laborers, etc., as to liens and collections of 
moneys due, asin any State, will be found in chapter 
67. How far it goes without stopping to mention 
other parts, is especially seen when it is known that it 
gives a lien upon farm, orchard, garden, grove, park 
or other grounds, * * * crops planted, cultivated 
or harvested therefrom, to any person who may per- 
form labor upon or in such farm, garden, etc., whether 
in fencing or in cultivating the same. The remedies 
for the enforcement of these and all liens therein pro- 
vided forare summary and indeed extraordinary. 

Thus we have all the legal literature coming within 
our purpose, of this far southern State, and I turn to 
its twin sister (both admitted March 3, 1845). 


IOWA. 


The General Assembly of this State met on January 
9 last, and was in session just ninety days. It passed 
two hundred and six acts and joint resolutions, nearly 
one-half being for appropriation and legalizing pur- 
poses. Some of the others are of general importance. 

In view of the growing dangers of reckless expendi- 
tures by cities and towns, an act in the interest of the 
people is one requiring that all appropriations therein 
shall be made by the council for each fiscal year at or 
before the beginning thereof; prohibits the issue of 
warrants or making of contracts in excess of such ap- 
propriations, or any beyond the amount of the legally 
authorized levy (chapter 4). 

A very detailed—and by the people of the State of 
all classes regarded as very important—act is by its 
title found to be: “An act to regulate railroad corpo- 
rations and other common carriers; to restrict the 
powers and further define the duties of the board of 
railroad commissioners in relation to the same; to 





prevent and punish extortion and unjust discrimina. 
tion in the rates charged for the transportation of pas- 
sengers and freights; and to furnish a mode of pro- 
cedure and rules of evidence in relation thereto.” It 
contains thirty-three sections, and its length forbidg 
that I do more than state generally its provisions, 

The act applies to all railroad corporations and 
sleeping-car, freight or freight line companies, and to 
allcommon carriers engaged in the transportation of 
passengers or property by rail. It undertakes to de- 
fine and prohibit unjust discriminations; to declare 
unlawful all preference or advantage to one person 
over another; that said carriers shall afford equal fa- 
cilities for interchange of traffic between lines; shall 
make no greater charge for a short than a long haul; 
no discrimination against shipping points; prohibits 
freight pooling; requires schedules of rates to be pro- 
vided and kept for public inspection; to give notice of 
any advance in schedules; that charges shall conform 
to such schedules; that acopy thereof shall be filed 
with the railroad commissioners; prohibits combina- 
tions against continuous traffic; gives power to rail- 
road commissioners to inquire into the business of 
such carriers; to receive and investigate complaints; 
methods for enforcing orders if not complied with; 
the right of appeal from such orders to the Supreme 
Court; gives the commissioners the right, and it is 
their duty, to make for each road a schedule of rea- 
sonable maximum rates for the transportation of 
freight and cars (which has been done); to revise and 
change the same from time to time; investigate viola- 
tions of these schedules, and in a summary manner, 
so as to conduce to dispatch and the needs of justice; 
provides also that the said commissioners shall in the 
performance of their duties have the right of transpor- 
tation overall the roads, and the same for any experts 
or agents whose services they may require. In addi- 
tion there are numberless provisions for the enforce- 
ment of the law in all its parts, and especially for 
charging unjust and unreasonable rates, without de- 
fining however what they are; full power is given to 
grant injunctions, and the heaviest penalties against 
all carriers, their agents and servants, for their omis- 
sions and violations. [only add that questions as to 
the validity of the statute and the action of the com- 
missioners thereunder are already before the courts, 
both State and national (decisions thus far adverse to 
the law). Whatisto be the final result time alone 
can disclose, 

The significance and tendency of this legislation is 
shown by the very next act, which requires the com- 
missioners to be chosen by the electors instead of ap- 
pointed, as heretofore, but no one in the employ of 
any common carrier, or owning bonds or stock or 
property in any railroad company shall be eligible to 
the office, and if any one after his election shall enter 
into such employ, or become interested in the stock 
thereof, he shall be disqualified from acting as such 
commissioner. 

There are also other statutes requiring railroad com- 
panies to fence their tracks; to change the name of 
any station so as to have it conform to that of the 
town within which it is situated, and the failure of 
the company to comply with the order of the com- 
missioners in this respect is a misdemeanor. And fin- 
ally one giving power to certain city councils to re 
quire railroad companies|to build viaducts over their 
tracks. 

As to courts, provision is made in counties contain- 
ing a named population for the appointment of a clerk 
not of their number to the grand jury, and on the trial 
of a criminal case the State and defendant are each en- 
titled to the same number of peremptory challenges— 
ten in the higher felonies and three in misdemeanors. 

There are some radical changes in the law touching 
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the registration of voters in cities, and also an apt 
statute in relation to contesting elections of presi- 
dential electors. 

So too we find several statutes in relation to coal, 
coal mining, etc.; to provide a method of weighing 
coal at mines; one for the appointment of State mine 
inspector; another for greater safety in mining, and 
to protect workmen in their wages (scrip, checks, 
drafts payable or redeemable otherwise than in their 
face value in money are prohibited); and still another 
for the protection of discharged employees and to pre- 
vent blacklisting, which extends to all corporations 
and persons, whether in connection with mines or any 
thing else. 

By chapter 78, if susceptible to any meaning, which 
I must doubt, severe penalties are levelled against any 
one who shall sell seeds at fictitious prices; or to use 
the very language of the act, ‘“‘at a price equal to or 
more than four times the market price of such grain, 
seed or cereal.’’ This was evidently intended to strike 
at what is sometimes spoken of as the ** Bohemian oats 
swindle,’’ or imposition upon the unsuspecting but oc- 
casionally grasping producer, whether of bulbs or ce- 
reals. 

Pools are to be punished, for it is declared (chapter 
84) that ifany corporation of this State, or of any 
other State, and conducting business in this, or any 
partnership or individual shall create, enter into, be- 
come a part of, ora party to any pool, trust, agree- 
ment, combination or confederation * * * to reg- 
ulate or fix the price of oil, lumber, coal,grain * * * 
or any othercommodity; or shall create, enterinto or 
become a party to any pool, etc., to fix or limit the 
amount or quantity of any commodity to be manu- 
factured, mined, etc., or sold, he shall be deemed guilty 
of a conspiracy, and punished, etc. In a prosecution 
under this statute against a corporation or partner- 
ship, all its officers and agents are competent witnesses 
for the State, and they can be compelled to testify and 
produce all books pertinent to the issue, and shall not 
be excused from answering any question, producing 
any books, etc., because the same might tend to crimi- 
nate such witness, but the testimony so produced shall 
not be used against the witness in any suit, civil or 
criminal, to which he may bea party. 

There is also an act restricting non-resident aliens in 
their right to acquire and hold real estate, and a very 
far-reaching little section which declares that if paper 
(negotiable) shall have been procured by fraud upon 
the maker thereof, no holder of the same shall recover 
thereon a greatersum than he paid therefor, with in- 
terest and costs. 

There are some other acts to which I perhaps ought 
to refer, and though I have taken up quite too much 
time with this State, I must say a word to those relat- 
ing to the sale of intoxicating liquors. 

lt is known that for years there has been in 
force in this State what is known asa prohibitory stat- 
ute. The legislation of last session was intended to 
make it certain, if possible, that “ prohibition’’ should 
“ prohibit,’’ and hence we have in these recent acts 
the most stringent provisions as to applications for 
permits (all applications to be made to the District 
Court); in relation tosales and purposes thereof (very 
few indeed); notice of such applications; as to the 
persons to whom persons selling or purchasing; heavy 
bonds; permits only to be granted; the good charac- 
ter of the persons selling or purchasing upon petition 
accompanying application; forresistance to such ap- 
plication; the heaviest penalties for violating their 
provisions; and in a word they are so framed, as be- 
lieved by those supporting them (and as to this there 
is perhaps not much, if any, doubt), as to insure wher- 
ever enforced the destruction or every thing like a 
saloon, and the maintenance only of places where in- 





toxicants will be sold for the purposes provided 
therein. This legislation will well repay examina- 
tion. 

I only add that these statutes as well as others in 
this State contain the very great vice of amending 
prior sections by inserting words or lines, or striking 
out or changing without re-enacting in terms the prior 
act or section as thus amended, while the method 
adopted in South Carolina and other States, to repeat 
and re-enact the whole statute or section as amended, 
is far preferable aud very much to be commended. 


GEORGIA. 


Aided by the suggestions of the very active member 
of the Council for this Empire State of the south, I 
select the following as entitled to consideration: 

An act providing by constitutional amendment for 
increasing the number of Supreme Court judges from 
three to five; for the levy and collection of a tax of 
$10,000 upon dealers in domestic wines in certain lo- 
calities and under prescribed restrictions; making an 
attorney competent and compellable to testify for or 
against his client as to any matter, knowledge of which 
he acquired other than by virtue of his relations as 
such, or by reason of anticipated employment; pro- 
viding a mode of obtaining rights of way by those en- 
gaged in the business of mining; declaring that prom- 
issory notes and evidences of debt, warehouse and ele- 
vator receipts, bills of lading and other commercial 
paper symbolic of property may be delivered as a 
pledge within the meaning of the delivery of property 
essential to such bailment; for the commutation of 
time (very liberal, it will appear) for good and upright 
conduct to penitentiary convicts, and making the rec- 
ords upon which such commutation is based evidence 
for or against convicts in all courts of the State—in 
substance requiring the Suprems Court to decide all 
questions made in certain cases of reversal; forbid- 
ding the sale of liquor within two miles of any voting 
precinct on daysof any State, county, municipal or 
primary elections; an act giving the right of action to 
the surviving child, etc., against railroads negligently 
killing, etc., and which authorizes a recovery for the 
full value of the life, is declared to mean the full value 
without deduction for necessary or other personal ex- 
peuses of the decedent had he lived; to authorize the 
judges to hold special terms for the purpose of grant- 
ing charters to corporations; to define and punish the 
offense of blackmail with the singular proviso ‘‘ that 
no court in this State shall have jurisdiction to inquire 
into any presentment or indictment found by a grand 
jury of the county in which the offense has been com- 
mitted ;”’ providing fora uniform mode of procedure in 
civil actions, whether legal or equitable, to be com- 
menced by petition regardless of form, practically 
abolishing all distinctions of method between law and 
equity procedure; permitting manufacturing and min- 
ing companies to organize savings banks; forbidding 
the borrowing of money of banks or other corporations 
by the officers or agents thereof without permission of 
the board of directors; to prevent the sale of opium or 
its preparations to those habitually addicted to its use; 
making it a misdemeanor to prevent or attempt to 
prevent any person from engaging, remaining in or 
performing the business, labor and duties of any use- 
ful employment or occupation; prohibiting discrimi- 
nation by telegraph companies in matters of sending 
messages, etc.; and finally, in the interest of gor- 
mands, to regulate the capture of terrapins from 
March 1] to July 25 of any year, and forbidding the cap- 
ture of female terrapins at any time of less than a pre- 
scribed size or length, and if such are caught by the 
unwitting trapper he shall at once restore them to 
their native element for the benefit of future epi- 
cures. 
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In addition I find a very full and apparently well- 
prepared act regulating the business of insurance,about 
two hundred and fifty pages of the nine hundred in the 
volume devoted to special acts in relation to railroads, 
banks, loan and trust, insurance, steamboat, canal and 
navigation companies, either granting or amending 
charters, apparently giving such powers and privileges 
as will tend to invite capital, and encourage by such 
means the further and more rapid development of the 
State. 

That there is a large and growing interest in public 
schools is shown by ageneral act revising and consoli- 
dating other laws on this always important subject, as 
wellas very many others for the regulation and en- 
couragement of schools in different parts of the State. 
I observe further that the general act gives to the 
board of education the power to prescribe text books, 
not to be changed oftener than every five years, 
except by a three-quarter vote of all the board; pro- 
vides that the Bible shall not be excluded, and that the 
children of the two races shall be instructed in sepa- 
rate schools, each to have as far as possible the same 
facilities; but if any teacher shall receive and teach 
white and colored children in the same school he shall 
not be allowed compensation out of the school fund. 

It is to be remarked that Georgia is taking a most 
active interest in the liquor traffic, for in addition to 
what is referred to above on this subject, I find more 
than twenty different acts relating to very many coun- 
ties and localities prohibiting the sale as well as the 
manufacture of spirituous, vinous, malt and all liquors, 
fixing the license fee in some cases as high as $10,000, 
and many other provisions indicating the purpose to 
stamp out the traffic as far as possible. 

Other matters might, and perhaps ought to be, re- 
ferred to in connection with the legislation of this 
State, but I must needs omit them and go to the 
“ dark and bloody ground ”’ of 


KENTUCKY. 


The representatives of ‘‘the good people’’ (to use 
the language of many preambles found in these laws) 
of this old Commonwealth, met on the 30th of Decem- 
ber last, and as the result of their labors, we find two 
hundred and fifty-four acts and joint resolutions. If 
possible, a greater proportion than in any other State 
are private and purely local. Those otherwise may re- 
ceive a brief reference. 

There is an act in the same line with other States, 
requiring certain buildings to be furnished with per- 
manent ladders and fire escapes (124); also one accept- 
ing the provisions of the act of Congress for the estab- 
lishment, etc., of agricultural experiment stations, 
etc. (208); and another establishing a State board of 
pharmacy (492); one to punish selling spirituous, vin- 
ous and malt liquors at retail without having license 
therefor (797); also for the apportionment and pay- 
ment of annuities after the death of the party enti- 
tled thereto (1116); and a rather unique section in 
1157, of at least doubtful validity, which provides that 
upon the affirmance * * * of an appeal from a 
judgment against any insurance or railroad company, 
or against any corporation not created hy or organized 
under the laws of this Commonwealth, ten per centum 
damages of the amount of the judgment appealed 
from shall be assessed against the appellant, although 
such judgment be not superseded, and this, as will be 
seen, whatever the merits of the appeal, the heavy 
penalty attaching to two named classes of home, and 
all foreign corporations. 

It is also worthy of remark that an act was passed 
(for asecond time as required) to take the sense of the 
people as to the expediency, etc., of holding a conven- 
tion to amend the Constitution (19); as also two acts, 
one to amend and improve the common school laws 





(1534) and the other for the benefit of graded schools 
(1537), covering about one-fifth the entire volume, ap- 
parently prepared with the greatest care and showing 
a most commendable interest in this great subject, 
worthy of emulation in any Commonwealth, north or 
south, east or west. I do not note all the features of 
these acts, further than to say that a widow, spinster, 
or alien, residing, etc., who is a tax payer, or who has 
children within the ages fixed by the common school 
law to be educated, shall be deemed a qualified voter 
thereunder; that a widow having a child between six 
and twenty years of age may vote for school trustees; 
that text books cannot be changed oftener than once 
in five years; indigent children are to be furnished 
with such books at the public expense; and finally 
that the schools and their management and support, 
though in some respects under the same officers for 
white and colored children, are to be kept quite dis- 
tinct and separate. 

1 pause for one moment to note how fitting that this 
historic Commonwealth, famed for its eloquence and 
statesmen, should send through its representative, on 
the day of his demise, to the State and nation these 
words: 

“That in his death the State of New York and the 
nation has lost a gallant leader, an honored citizen, 
whose spotless integrity, both in public and private 
life, and brilliant statesmanship and patriotic services 
to his country while in the Congress of the United 
States, won for him the confidence and admiration of 
the American people.”’ 

Thus much and more might Kentucky and all the 
people say of this peerless man. For truly was Roscoe 
Conkling able, eloquent, honorable, honest, of the no- 
bility of mankind, ‘“* generous as a prince of the royal 
blood.”” Whatever the promptings of the heart, re- 
sulting from a most favorable acquaintance, time for- 
bids jthat I say more. 


MARYLAND, 


though just adopting a code of public, general and 
local laws, gives us, after a session of less than three 
months, a volume of nine hundred and twenty-six 
pages of five hundred and sixty-two acts aud joint 
resolutions. 

This large volume, I am impressed, grows not a lit- 
tle out of the fact that their code is to be so prepared 
as to include the amendments or changes of this ses- 
sion, and hence the desire to make it as complete and 
perfect as possible before publication. Not having 
this code before me, and since many of these amend- 
ments (and they are almost legion) are quite unintel- 
ligible without an opportunity to compare with the 
original, for these reasons, I say, I doubt not much 
recent important legislation must escape reference. 
Some acts there are however which may, as I think, 
properly be mentioned. 

The State assents to the act of Congress establishing 
agricultural experiment stations in connection with 
State colleges, etc. 

It is also provided that when a minor in private cus- 
tody is brought before a court or judge on habeus cor- 
pus the tribunal shall be guided in its orders by what 
appears to be the best interests of the party in respect 
to his temporal, mental and moral welfare. 

Chapter 174, as its title will sufficiently indicate, is 
in the interest of labor in that it is ‘‘to secure to 
laborers within this State the benefit of its exemption 
laws, and to prevent assignment of claims for the pur- 
pose of securing their collection against laborers out- 
side of the State. (Illustration — As personal wages 
are exempt say in Maryland not in Pennsylvania. The 
duties of the debtor, a citizen of Maryland, in the ser- 
vice of a railroad company, take him to Pennsylvania. 
Under this law an assignment by the creditor of the 
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claim for the purpose of securing collection in the lat- 
ter State, and avoiding the exemption laws of Mary- 
land would be unlawful.) If asked what is the labor- 
er’s remedy who has thus been compelled to pay his 
debt, I answer that the creditor so assigning is made 
liable in an action of debt for the full amount of the 
claim, interest and costs so collected without benefit 
of the exemption laws of the State, and in such action 
the fact of sending, assigning, etc., such claim shall 
be prima facie evidence of the intent of such creditor 
to evade the exemption laws. 

It is declared by another law that insolvency pro- 
ceedings shall not in any manner release any judg- 
ment recovered for seduction, nor for damages for de- 
faming any female; and in the same line is another 
act making actionable words imputing a want of chas- 
tity to any female, whether married or single. 

No court can refuse the writ of mandamus or in- 
junction on the mere ground that plaintiff has an ade- 
quate remedy in damages, unless satisfied that defend- 
ant has property from which the damages could be 
made, or he shall give bond for plaintiffs indemnity. 

Anact which it would seem might prevent pro- 
tracted and often vexatious litigation is that which 
gives to the court in actions on procedendo, or on new 
trial by order of appellate or lower tribunal, the power 
to stay all proceedings until all costs adjudged by 
either court shall be paid by the party adjudged liable 
therefor. 

False pretences in obtaining registration of cattle 
and other animals are to be punished; and the better 
to preserve the public health deception in the sale or 
use of butter and cheese is prohibited. (Every State 
almost, it seems, is determined to have good and 
wholesome dairy products.) 

Where a judgment of non-pros is entered because 
the recovery is below the jurisdiction of the court, 
such judgment is a bar to another action for the same 
cause; but the amount of the recovery, less costs, shall 
constitute a debt recoverable in any court, the verdict 
and judgment being conclusive evidence. 

In cases of insolvency, debts owing to clerks, ser- 
vants, etc., for wages due from an insolvent for not 
more than three months anterior, are to be preferred 
and paid first after costs, taxes, etc., and excepting 
lien claims recorded at least three months prior to the 
assignment. © 

Acts will be found also regulating the heating of 
steam-passenger cars; several in relation to the liquor 
traffic; taking the opinion of the eleciors as to its con- 
tinuance in certain localities; prohibiting sales in 
other districts (in all about a dozen); to prevent 
fraudulent sales of any new or novel seeds or agricul- 
tural products; and requiring all the witnesses to a 
will or codicil to be examined, if their attendance can 
be had. 

But this State also believes in the policy of insuring 
greater purity in primary elections and conventions, 
and hence there is one governing their holding in Alle- 
gany county, and another for the protection of such 
elections of the Democratic party in Queen Anne 
county. (This struck me asa little novel, but on a 
more careful reading I found by the last section, on 
sober second thought, it was deemed advisable to pro- 
tect in the same manner any other political party de- 
siring to hold its primaries under such act.) 

And finally the Legislature, in a spirit patriotic and 
true, legalizes the action of the Baltimore authorities 
in appropriating many thousand dollars for the erec- 
tion of a monument to the memory of Francis Scott 
Key, commemorating his eminent military services 
and patriotism, as also his authorship of that immortal 
and matchless anthem, ‘‘ The Star Spangled Banner.” 

Having by joint resolution (number 10) indorsed the 
administration of the present national executive, and 





especially his message on the reduction of the na- 
tional revenue, the two houses adjourned, whether at 
once I do not know, and so will we retire from a State 
which for the most part has such good laws, the land 
of Charles Carroll, of Carrollton, and go to that of 
Hancock and Otis. 


MASSACHUSETTS, 


Here, as in other States of the North-east, savings 
banks receive their full share of legislative attention, 
and hence we find, beside many special ones, fourteen 
acts for the better government and organization of 
these institutions, the protection of depositors, etc. ; 
also a half dozen or more in relation to the liquor 
traffic, one of which declares that any beverage con- 
taining more than one per cent. of alcohol by volume 
of sixty degrees Fahrenheit shall be deemed to be in- 
toxicating liquors, etc. Another, which levels its 
penalties against any woman for being drunk twice 
during the year; while the more important step is 
taken for submission to popular action of an amend- 
ment to the Constitution prohibiting the manufacture 
and sale of intoxicating liquors to be used as a bever- 
age. 

The railroad commissioners are directed to still 
further investigate the subject of heating and lighting 
passenger, mail and baggage cars, and no women or 
children can be required or compelled to ride in 
smoking cars. 

An act in relation to the labor of children excludes 
any under thirteen from employment in workshops, 
etc.; from indoor work for wages during the hours 
when the public schools of his district are in session, 
nor shall he be employed in any manner during school 
hours, unless at school, etc., during the preceding 
year; and if under fourteen, he is not to be employed 
before six in the morning nor after seven in the even- 
ing. There are other provisions of the same general 
tenor. 

An act which seems rather odd in a State where 
money is regarded so cheap and abundant relates to 
the discharge of small loans, wherein it is declared 
that all loans hereafter contracted for less than $1,000 
shall be dischargeable by the payment or tender of 
the sum actually borrowed and interest at the rate of 
eighteen per centum per annum, together with a sum 
for the actual expenses of making such loan, etc., not 
exceeding $10, but the lender shall be entitled to in- 
terest at this rate for six months when the debt is 
paid before the expiration of that time; all payments 
in excess to be applied to the reduction of the princi- 
pal. It cannot well be doubted that if the borrower 
could afford to pay, the lender might possibly be in- 
duced to take this rate, which would be reasonably 
large even for the ‘‘ rowdy west.’’ The propriety and 
practical value of the enactment is apparent enough 
however when it is remembered that in this State 
there is no limitation as to amount of interest for 
which parties may contract. 

There is an act exempting from taxation the prop- 
erty of certain institutions, including temperance so- 
cieties (on terms); another requiring that the ballot 
cast by a woman for school committee shall have the 
purpose clearly written, etc., on the back thereof; an- 
other that the words ‘‘die without issue’ * * * or 
others which may import a want or failure of issue 
* * * ghall be construed to mean not an indefinite 
failure of issue, but such at the time of death, etc.; 
another that every agreement to give a legacy or 
make a devise shall be in writing, signed, etc.; thata 
promissory note shall have the incidents of negotia- 
bility, though the time of payment is uncertain, pro- 
vided it is payable at all events, and at some time that 
must certainly come; another that a mortgage on real 
estate, recorded more than four months after its date 
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shall not be valid against an assignee in insolvency, 
etc., while those perhaps of more interest to citizens of 
other States are the two—one for printing and distrib- 
uting all ballots cast in elections for national, State, 
etc., officers, at the public expense, and the other in 
lieu of the action of other States to regulate the hold- 
ing of caucusses or meetings of the qualified voters of 
cities and towns for political purposes. These and like 
laws are in the direction of reform in our elections 
and integrity in caucus action, the latter often quite 
as important and decisive of results as the after elec- 
tion. The proposition to print all ballots and get them 
into the hands of electors at the public expense, is, as 
you are aware, attracting much public attention; has 
been discussed by many of our best thinkers and pub- 
licists, and is certainly worthy the most careful trial. 
How far either of these fields may safely and properly 
be entered by legislative action, is a question of first 
impression, and [ leave it without further comment, 
and come to the seventh child of the Federal Consti- 
tution. 
MISSISSIPPI. 

The Legislature of this State was in session a little 
more than sixty days. I find at least a quarter hun- 
dred acts on the subject of the liquor traffic; one 
prohibiting such sales to any other than parents, guar- 
dians, etc., for a person under the age of twenty-one 
years; some of the others fixing the amount of license 
in certain places, but a great majority prohibiting 
positively within places named, or within from one to 
five and one-half miles of certain school-houses, 
churches, colleges, towns, etc. If the State did not 
cover as it does a very large area (47,000 square miles), 
these inhibitions might reasonably be presumed to in- 
clude the greater part of its territory. As it is, there 
are many square miles where the saloon cannot legally 
abide. The use of liquor in dispensing hospitality in 
one’s home however is not prohibited, but expressly 
excepted from the operation of these acts. An appeal 
is also allowed to the Circuit Court by any one con- 
testing an application for a license before the board of 
supervisors, or the corporate authorities of any city or 
town, and on the appeal the caseisto be heard de 
novo. 

In addition to these acts, the failure to pay the poll- 
tax levied under the laws of the State is declared to be 
a misdemeanor; banking institutions are required to 
report to the auditor at least four times each year; 
Confederate soldiers who have attained the age of 
seventy years are exempt from what is styled the 
** peddler’s privilege tax," and such soldiers disabled, 
etc., with certain exceptions and under prescribed con- 
ditions are to be paid $30 per annum by the State. 

In amending an act in relation to passenger and 
freight rates of railroads, it is provided that when any 
accident occurs to a train attended with serious per- 
sonal injury, the conductor or engineer shall, as soon 
as practicable, telegraph the same to the clerk of the 
railroad commission, and the company shall within 
five days thereafter make a full report in writing, etc., 
including the cause of the accident. The act further 
declares that the commissioners have power to see 
that railroad companies shall provide suitable recep. 
tion rooms; to designate the site of any new depot; 
prescribe the number and dimensions of the rooms 
therein, designating, if deemed proper, separate rooms 
for the sexes and races; provide for the erection of 
“*union-passenger depots,”’ fixing the proportion to be 
paid by each company. Conductors are also given the 
power to assign passengers to any car, or part thereof, 
equal accommodations being afforded to those holding 
tickets of the same class; if a passenger is guilty of 
disorderly conduct, etc., he may be ejected from the 
car. Another statute requires all such companies to 
provide equal but separate accommodations for the 





white and colored races, either by having two cars, or 
by dividing one by a partition; the conductor can 
make the designation or assignment, and if any shall 
refuse to go into the proper car or the place to which 
he is assigned, he can be refused admission to the train 
without liability on the part of the conductor or com- 
pany. Any company failing to comply with the law 
is guilty of a misdemeanor, and the conductor also, if 
he neglects or refuses to carry out the provisions of 
the act. - 

Actions ex contractu are to be tried at the return 
term where defendart has had at least thirty days’ 
novice, unless he files an affidavit showing a meritori- 
ous defense; and if only a partial defense is made, 
plaintiff may dismiss as to that and take judgment for 
balance, but such judgment is conclusive of all mat- 
ters involved in the suit as instituted. 

In cases of petit larceny, affray, riot, etc., it is 
within the discretion of the grand jury to indict or 
give information as in the act provided, to the justices 
of the county who shall within their respective juris- 
dictions have power, etc. False pretenses in obtaining 
the registration of horses, cattle, etc., are punishable; 
the weigher or purchaser of cotton cannot deduct two 
nor auy number of pounds Known as “‘ scaleage,’’ but 
must aecount for the actual weight under penalty; in 
actions for personal injury upon any convict or person 
in custody, the statute of limitations shall not run 
against the injured party while so in prison or cus- 
tody; and corporations may execute appeal and other 
bonds required in the progress of judicial proceedings, 
by authorized agents or attorneys without affixing the 
corporate seal. One who sells goods, etc., by sample, 
etc., pays for the privilege a tax of $25; the travelling 
salesman of liquors by wholesale pays $250, while the 
irrepressible book agent pays but $5, and not this if he 
represents a religious publishing house and sells none 
other than religious literature. Remarking finally 
that there are a great many special acts for the incor- 
poration of banks, railroad companies, aud like pur- 
poses, but that other than those referred to I find 
nothing entitled to further notice, and hence go to the 
** granite hills’’ of 


NEW HAMPSHIRE. 


Your attention is called to a volume of about two 
hundred and eighty pages, containing three hundred 
and ten acts, all of which however but about twenty 
or twenty-five are private or special. 

I find eight in relation to savings banks, and of 
others I deem it necessary to refer to the following: 

Chapter 5 provides for the punishment of any one 
who willfully, without being entitled thereto, wears 
the badge of the ‘Grand Army of the Republic”’ to 
obtain aid or assistance thereby. 

Chapter 10. In a decree of divorce or nullity of mar- 
riage, the court is given power to award the husband 
part of the estate of the wife in the nature of alimony 
when justice and equity require it. 

16. An act similar to that found and to be hereafter 
mentioned in Rhode Island, relates to the transfer of 
stock as collateral security. 

21. [t seems that a prior statute provides exemption 
for ten years from taxation in favor of certain manu- 
facturing interests; and this amends it so that there 
should be no exemption in one town where the same 
property has been previously exempted in another. 

24. The court is given the power, where the husband 
is insane or has joined any society which professes to 
believe the relation of husband and wife unlawful, 
etc., to require that the estate of the husband orsome 
part thereof shall be set off to her, or for her benefit 
and that of any minorchildren, to be held as the court 
may direct, either absolutely, or for a limited time or 
upon specified conditions. 
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25. By this no one under eighteen years, and no 
woman, shall be employed in laboring in any manu- 
facturing or mechanical establishment more than ten 
hours in any day, and no child under thirteen years 
shall be employed there at any time; proper penalties 
being affixed against parents and employers for vio- 
lating the terms of the act. 

26. A statute similar to that in some other States 
requiring weekly payment of wages to their employees 
in the manufacturing, mining, mercantile and other 
establishments named. 

29. Reserves the right of the vendor to his lien 
against attaching creditors or purchasers, in case of 
conditional sale, if he files the written memorandum 
of such lien in the proper clerk’s office of the town 
within twenty days after the delivery of the property ; 
and if filed after that time it is valid only against such 
creditors or purchasers as are subsequent to such 
record. 

44, In addition to those by prior legislation provided 
for, exempts from the performance of duty as jurors, 
a new class, to-wit: ‘‘Any person interested in the 
illegal sale of intoxicating liquors, or renting build- 
ings for that purpose, * * * and their names shall 
not be placed on said list.’”” Thus it would seem are 
the stings of disability becoming more and more fre- 
quent and manifest. 

52. In all mixed schools, and those graded above the 
primary, physiology and hygiene, including special 
reference to the effects of alcoholic stimulants and 
narcotics upon the human system, shall be prescribed 
by the school committee. 

54. Relates to the punishment of those who inter- 
fere with lawful trades, business or occupations, and 
to the protection of labor. 

64. Declares that any will not executed under seal 
shall be as effectual to affect real and personal estate as 
though sealed by the testator. 

65. All have read of the ‘“* Morey Letters,’’ and New 
Hampshire declares by this act that if any one shall 
sign the name of any other person to any letter or 
document, etc., for the purpose of influencing votes, 
he shall be fined not exceeding #1,000, or imprison- 
ment not exceeding one year. 

67. The *‘ Lamper Eel”’ is to be protected, and hence 
they are not to be taken in certain localities between 
the first day of May and August, norin any place on 
Sunday, Monday or Tuesday, during May, June and 
July, nor at any time in trap, weir or eelpot. 

77. Power is given to the court, upon proper appli- 
cation, to restrain and abate, or enjoin any buildings, 
etc., resorted to for illegal gaming, lewdness, etc., or 
keeping for sale spirituous or malt liquors, wine or 
cider, the same being declared to be a nuisance. 

84. Prior legislation in favor of, and for the protec- 
tion of larks, robins, sparrows, etc., is here so amended 
as to take the “‘ English sparrow” out of its humane 
provisions. This is probably because they are ‘‘ Hing- 
lish, you know,”’ or do not come within the protective 
provisions of the ‘‘ Mills Bill.” 

93. Building and loan associations are authorized 
by this act with the usual provisions, as far as I can 
see, and 95 relates to the heating of passenger cars, the 
methods to be first approved by the railroad commis- 
sioners, but in no event can the common stove be 
used. 

Adding that these laws also provide (86) that no ac- 
tion shall be maintained for crossing uncultivated 
land to reach any public water for the purpose of fish- 
ing, unless actual damages have been sustained; that 
there are still other provisions for the benefit of the 
wife whose husband is an habitual drunkard, etc. 
(100); prohibiting the husband from imposing any re- 
straint on her personal liberty, etc., and for the pro- 
tection of her minor children (103); also in relation to 





bribery in the case of any judicial, legislative or execu- 
tive officer or member, before or after he is qualified 
or takes his seat (109); and finally, an act for a conven- 
tion to revise the Constitution. We pass from the 
hills of New Hampshire to another of the “old 


thirteen.” 
—»~—___—_- 


STATUTE— SUFFERING GAMING ON LI- 
CENSED PREMISES— KNOWLEDGE OF 
SERV ANT. 

QUEEN’S BENCH DIVISION, JUNE 12, 1888, 


Bonp v. EvAns.* 


Where gaming had taken place upon licensed premises to the 
knowledge of a servant of the licensed person who was in 
charge of the premises, but without any knowledge or 
connivance on the part of the licensed person, held, 
that the licensed person had suffered gaming to be car- 
ried on on the premises within the meaning of section 17 
of the Licensing Act, 1872, and was rightly convicted. 


ASE stated for the opinion of the court by the sti- 
pendiary magistrate at Longton and Stafford- 
shire. 

The appellant, a licensed victualler, was charged un 
der section 17 of the Licensing Act, 1872, with suffer- 
ing gaming to be carried on on his premises, and was 
convicted, subject to a case which stated the follow- 
ing facts: 

The appellant’s premises consisted of an ordinary 
inn, ale-house and victualling-house, to which there 
was a skittle-alley communicating by doors and pas- 
sages with the rest of the premises. 

The appellant had employed one George Owen to 
manage the skittle-alley and to attend upon the per- 
sons frequenting the same, and Owen had received 
from the appellant general directions not to permit 
gambling on the skittle-alley. 

On February 23, 1888, two police constables visited 
the skittle-alley, and upon going inside found some 
men playing cards for money. 

At this time Owen was present in charge of the skit- 
tle-alley, and was cognizant of the acts of the men 
who were playing cards. It was admitted that the 
appellant was not present, and had had no actual 
knowledge of the card-playing, and Owen never com- 
municated with him on the subject. 

The magistrate was of opinion that notwithstanding 
the decision in Somerset v. Hart, 12 Q. B. Div. 360, the 
appellant ought to be convicted, being satisfied that 
Owen, who had been placed in charge of the skittle- 
alley, was present and well aware of what was going 
on and permitted the gaming to take place. 


Grain, for appellant. 
H. D. Greene, Q.C., for respondent. 


Manisty, J. The appellant in this case was con- 
victed under the Licensing Act, 1872 (35 and 36 Vict., 
chap. 94), section 17, for suffering gaming to be carried 
on on his premises. The magistrate before whom he 
was charged has found the facts to,be that gambling 
took place on the skittle-alley which was attached to 
the appellant’s public house, and that it took place 
with the knowledge of the appellant’s servant, who 
was in charge of the skittle-alley, but without the 
knowledge of the appellant. In this state of circum- 
stances it was conteuded before the magistrate, on the 
authority of Somerset v. Hart, 12 Q. B. Div. 360, that 
there ought not to be a conviction, and on the argu- 
ment before us the same decision and that of Newman 
v. Jones, 17 Q. B. Div. 182, were relied on for the ap- 
pellant. 





*L. R., 21 Q. B. Div. 249. 
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The 17th section of the Licensing Act, 1872, under 
which the appellant was convicted, is one of a group 
of sections headed “Offenses against public order,” 
and passed for the prevention of such offences. It is 
important to consider the language of these sections. 
By section 13, ‘if any licensed person permits drunk- 
enness or any violent, quarrelsome, or riotous conduct 
to take place on his premises, or sells any intoxicat- 
ing liquor to any drunken person,”’ he is made liable to 
a penalty. A question arose on that section in the year 
1884 in the case of Cundy v. Le Cocq, 13 Q. B. Div. 207, 
which I will consider before I deal with the other 
cases, because it isa decision on the earlier section. 
The judgment there has an important bearing on the 
present case because of the reasons given by Stephen, 
J. Hesaid: “I am of opinion that the words of the 
section amount to an absolute prohibition of the sale 
of liquor to a drunken person, and that the existence 
of a bona fide mistake as to the condition of the per- 
son served is not an answer to the charge, but is a 
matter ouly for mitigation of the penalties that may 
be imposed. Iam led to that conclusion both by the 
general scope of the act, which is for the repression of 
drunkenness, and from a comparison of the various 
sections under the head ‘ offences against public order,’ 
Some of these contain the word ‘knowingly,’ as for 
instance section 14, which deals with keeping a disor- 
derly house, and section 16 which deals with the pen- 
alty for harboring a constable. Knowledge in these 
and otber cases is an element in the offence; but the 
clause we are considering says nothing about the 
knowledge of the state of the person served. I be- 
lieve the reason for making this prohibition absolute 
was that there must be a great temptation to a publi- 
can to sell liquor without regard to the sobriety of the 
customer, aud it was thought right to put upon the 
publican the responsibility of determining whether 
his customer is sober.”” 13 Q. B. Div. 209, 210. In my 
opinion the principle of that decision is applicable to 
the present case, for I think it was intended by sec- 
tion 17 absolutely to prohibit gaming on licensed 
premises, and that the substantial effect is that the 
responsibility is thrown upon any person who keeps a 
licensed house to take proper precautions to prevent 
all gaming on his premises. 

The only difference between the 13th and the 17th 
sections is that in section 13 the word ‘‘ permits” is 
used, while in section 17 the word is “‘ suffers,’’ but the 
word * knowingly”’ is left out in both sections. In 
section 13 the expression used is simply ‘* permits,” 
in section 14it is *‘ knowingly permits;’’ in section 15 
it is *‘ permitting” only, in section 16, sub-section 1, 
it is ‘‘ knowingly harbors or knowingly suffers to re- 
main,” and in section 17 it is merely *‘ suffers,’’ omit- 
ting the word “ knowingly.’’ It should also be ob- 
served that the word “‘ knowingly ’’ occurred in the re- 
pealed statute (9 Geo. IV, chap. 61, sched. C}, but is 
omitted from the 17th section of the act of 1872, which 
is substituted for that enactment. 

Bosley v. Davies, 1 Q. B. Div. 84, was a decision upon 
section 17, and involved a consideration of the ques- 
tion whether proof of knowledge on the part of the 
innkeeper was necessary to support a conviction. It is 
very important to consider the language which was 
used in dealing with that question. In the course of 
the argument Cockburn, C. J., made this observation : 
‘A man may be said to ‘suffer’ a thing to be done if 
it is done through his negligence.” 1Q. B. Div. 87. 
The decision was that ‘the case must be sent back to 
the justices with an intimation of the opinion of the 
court that actual knowledge in the sense of seeing or 
hearing by the party charged is not necessary, but 
that there must be some circumstances from which it 
may be inferred that he or his servants had connived 
at what was going on. Constructive knowledge will 





supply the place of actual knowledge.” 
Div. 88. 

That decision was followed by Redgate v. Haynes, 
1 Q. B. Div. 89, where the conviction was upheld 
although no knowledge on the part of the appellant 
that gaming took place was proved. The judgments 
there are directly in point with regard to the present 
case. Blackburn, J., said: ‘“‘I agree that the mere 
fact that gaming was carried on on her premises 
would not render her liable to be convicted, because 
that is not ‘suffering’ the gamiug to be carried on, 
and if the justices were of a different opinion they 
were wrong; but I think if she purposely abstained 
from ascertaining whether gaming was going ou or 
not, or, in other words, connived at it, that this would 
be enough to make her liable; and I think that where 
the landlady goes to bed she is still answerable for the 
conduct of those whom she leaves in charge of the 
house, and if those persons connive at the gaming, she 
is responsible.”” 1 Q. B. Div. 94. Lush, J., also said: 
“Tagree that it is not necessary that actual knowl- 
edge of the gaming should be proved. Section 17 says 
that the owner of licensed premises who ‘suffers’ 
gaming shall be liable to a penalty, and I think that 
connivance on the part of the landlady or the person 
in charge would be quite sufficient.’”’ 1Q. B. Div. 96, 

It seems to me that those twojcases, added to Cundy 
v. Le Cocq, 13 Q. B. Div. 207, to which I have already 
referred, constitute a series of authorities against the 
appellant’s contention, on which we ought to act, and 
besides this, if there were no authority on the ques- 
tion, I should entertain no doubt as to the object of 
the statute. 

It remains to consider the cases which were relied 
on for the appellant. 

In Somerset vy. Hart, 12 Q. B. Div. 360, the justices re- 
fused to convict, and it was held that they were right, 
on the ground that there was no evidence to show any 
counivance or willful blindness on the part of the 
landlord, and it did not appear that the servant was 
in charge of the premises. In the present case it is 
distinctly found as a fact that the appellant’s servant 
was in charge of the akittle-alley where the gaming 
took place. In delivering judgment in Somerset v. 
Hart, 12 Q. B. Div. 360, Lord Coleridge, C. J., said: 
“The only case cited for the appellant which raises 
any difficulty in my mind is that of Mullins v. Collins, 
L. R., 9 Q. B. 292, where however I observe the late 
Mr. Justice Archibald says that he does not intend in 
any way to interfere with the maxim that before a 
person can be criminally convicted he must be shown 
to have a mens rea. But the true effect of that case 
may, I think, be summed up by saying that there the 
judgment was in affirmance of a conviction.” 12Q. 
B. Div. 262, 263. This last observation applies to the 
present case. Further on the chief justice says: “It 
may be observed further that the liquor was served by 
a woman, as to whom there was, it would appear, 
some doubt whether she was not the appellant’s wife, 
and if the magistrates thought she was his wife, and 
entrusted by him with the management of the house, 
the case would be brought within the principle of the 
other cases that have been cited.”’ 12 Q. B. Div. 363. 
That is equivalent to saying that if the appellant's 
wife was engaged in the management of the business 
the case would come within the decisions in which 
convictions had been upheld. No doubt, the chief 
justice goes on to say, ‘‘ the other cases that were cited 
give me no difficulty, for, as it appears to me, in all 
of them the judges expressly say that there must be 
something from which connivance on the part of the 
licensed victualler may be inferred, at all events to ne- 
cessitate a conviction. It is nowhere held in those 
cases that he can be said to suffer gaming where what 
takes place is not within his knowledge, but merely 
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within that of one of his servants, and there is no con- 
nivance on his part.’’ 12 Q. B. Div. 364. The chief 
justice certainly appears to have thought that the con- 
nivance of the landlord himself must be inferred in 
order to justify a conviction, but that is not so, for 
the other decisions to which I have referred show that 
the connivance of the servant in charge of the premi- 
ses is sufficient. I cannot reconcile the statements 
contained in this passage with the other decisions. 

Newman v. Jones, 17 Q. B. Div. 182, was a decision 
on other statutes. Moreover it appears from the 
judgment in that case, that the court quashed the 
conviction of the appellants, which had proceeded on 
the ground that ‘‘ they were legal owners of the prop- 
erty of the club, and members*of the committee”’ 
(17 Q. B. Div. 138), but if the decision was that the ap- 
pellants were not liable as members of the committee, 
that was not the question submitted to the court, for 
the only question submitted by the case was whether 
“the appellants as trustees of the club were liable?” 
17 Q. B. Div. 134, 135. In that case also neither Bosley 
v. Davies, 1 Q. B. Div. 84, nor Redgate v. Haynes, id. 
89, were adverted to. 

If Somerset v. Hart, 12 Q. B. Div. 360, and Newman 
v. Jones, 17 id. 132, militate against the other de- 
cisions to which I have referred, I prefer to adhere 
to the others. 

For these reasons I am of opinion that the convic- 
tion in the present case was right, and ought to be 
affirmed. 


STEPHEN, J. Iam of the same opinion, and I only 
wish to add a few observations on the cases which 
have been referred to. 

The first case in point of time is Mullins v. Collins, 
L. R., 9 Q. B. 292, decided in 1874. That was a charge, 
under section 1€ of the Licensing Act, 1872, of supply- 
ing liquor to a constable on duty, and it was held that 
the publican was liable to be convicted, although the 
liquor was sold by his servant without his knowledge. 
There the servant sold the liquor in the ordinary 
course of business, taking his chance whether the con- 
stable was on duty or not, and did not ask, and the 
conviction was upheld on the ground that the willful 
ignorance of the servant made his master responsible. 

In Bosley v. Davies, 1 Q. B. Div. 84, there was very 
unsatisfactory proof that any one knew that gaming 
was going on, and the case was accordingly remitted 
to the justices. I think this and all the other cases 
show that the prohibition is not quite absolute, but is 
subject to this limitation, that in order to justify a 
conviction some one must know of or connivefat the 
gaming. 

In Redgate v. Haynes, 1 Q. B. Div. 89, the justices 
thought that the landlady had been willfully blind to 
what was happening, and that the hall porter had 
acted in the same way, but it was held by the court 
that the connivance of the hall porter, in whose charge 
the hotel was left, was sufficient to support the con- 
viction. 

These two cases show that the connivance of the ser- 
vant in charge of the premises is sufficient. 

In Somerset v. Hart, 12 Q. B. Div. 360, the facts were 
somewhat peculiar. That case, unlike the others 
which have been referred to, was a case where there 
had been an acquittal by the justices, and moreover 
the servant who knew of the gaming was only a pot- 
man, and was not in charge of the premises, and there 
had been no delegation of authority to him. This is 
how I understand Somerset v. Hart, 12 Q. B. Div. 360, 
and so understood it does not seem to me to be in con- 
flict with the other decisions. The chief justice there 
distinguishes the case of Mullins v. Collins, L. R., 9 
Q. B. 292, where the servant either knew that the con- 
stable was on duty or was willfully blind to the fact. 
In Somerset v. Hart, 12 Q. B. Div. 360, the landlord 





knew nothing, and the potman only knew of the gam- 
ing as a fact, but did not come to know it as a part of 
his business. 

In Cundy v. Le Cocq, 13 Q. B. Div. 207, decided on 
section 13, I said that the prohibition agaiust serving 
a drunken person imposed by that section was abso- 
lute. Thatcase no doubt has a bearing on the present 
case, but I do not attach so much importance to it as 
Manisty, J., does. 

In Newman v. Jones, 17 Q. B. Div. 138, there is a 
mistake in the judgment, because Cundy v. Le Cocq, 
13 id. 207, is there spoken of as the case of a charge 
under section 16 of selling liquor to a constable on 
duty, whereas the charge was under section 13 for sell- 
ing liquecr to a drunken person. The error however is 
not one of any considerable importance. Newman v. 
Jones, 17 Q. B. Div. 132, is the only decision which 
made me hesitate at al] in the present case, because at 
first it seemed to me to have been held that there 
could not be a conviction because the steward had 
acted contrary to the orders of the appellants. But 
the trustees of a club are on a different footing from a 
licensed victualler, whois the proprietor of a house, 
and the holder of a license. For these reasons I think 
that Newman v. Jones, 17 Q. B. Div. 132, stands on its 
own circumstances, and is distinguishable from the 
present case. 

In the present case I follow Bosley v. Davies, 1 Q. 
B. Div. 84, and Redgate v. Haynes, id. 89, and without 
differing from the decision in Somerset v. Hart, 12 id. 
360, I have come to the conclusion that the conviction 
was right and ought to be affirmed. 

lean see no distinction between the word ‘“‘ per- 
mits,’’ which is used in some of the other sections, 
and the word “ suffers,’’ which occurs in section 17. 

On general grounds I should entertain no doubt as 
to the intention of the statute. I think the meaning 
is that the landlord of licensed premises must prevent 
that which the act prohibits from being done on his 
premises, and if he does not prevent it, so much the 
worse for him. I wish to repeat with regard to section 
17 what I said in Cundy v. Le Cocq, 13 Q. B. Div. 207, 
with regard to section 13, that the statute imposes a 
prohibition. 

Conviction affirmed. 





CONTRACTS—IN RESTRAINT OF TRADE— 
UNLIMITED AS TO TIME. 


RHODE ISLAND SUPREME COURT, MAY 17, 1888. 


FRENCH V. PARKER. 


A contract not to engage in the profession of medicine or sur- 
gery within certain limits is not void simply because the 
duration of the restraint is not limited. 


| panna to bill asking for an injunction to re- 
strain defendant from practicing as physician in 
a certain place. 


William H. Clapp, for complainant. 


James M. Ripley and Nathan W. Littlefield, for re- 
spondent. 


DuRFEE, ©. J. The case stated in the bill is to the 
effect that in February, A. D. 1887, the defendant, 
who was then a physician and surgeon living and prac- 
ticing his profession in the city of Pawtucket, pub- 
lished an advertisement offering to relinquish a very 
lucrative practice to the ‘*‘ right man, purchasing his 
real estate at its actual value;”’ that the complainant, 
likewise a physician and surgeon, was then living and 
practicing his profession in Waterbury, Conn.; that 
he was led by the advertisement to enter into nego- 
tiations with the defendant which resulted in his pur- 
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chasing the said practice and estate, and his removal 
to Pawtucket with his family, at great expense, and 
there entering upon the practice of his profession as 
the successor of thedefendant; that he paid the de- 
fendant $15,000, over $5,000 of which was for the 
practice, the assessed value of the estate being 
less than $10,000, and not of so much value 
to the complainant, except for his use as a 
practicing physician; that the defendant gave the 
complainant, in addition to the deed conveying the 
estate, a written covenant by which, in consideration 
of one dollar aud other valuable considerations, the 
defendant assigned his practice to the complainant, 
and agreed to introduce and recommend the complain- 
ant to his patients, and also agreed not to engage at 
any time thereafter ‘“‘in the practice of medicine or 
surgery in said city of Pawtucket.’’ The bill alleges 
that the defendant has opened an office in Providence, 
advertised his card in the Pawtucket papers, visited 
his old patients, and is now practicing medicine and 
surgery in Pawtucket daily, to the great damage of 
the complainant, and that the defendant declares that 
he intends to continue to visit and prescribe profes- 
sionally for all persons in Pawtucket who may call for 
him. The bill asks for an injunction to restrain the 
defendant from practicing in Pawtucket. The defend- 
ant demurs. 

The defendant contends, in support of the demur- 
rer, that the covenant, beiug a covenant in restraint 
of the exercise of a profession, is void because it is 
without limitation of time. Theground of this con- 
tention is that such a contract is valid only when 
it is reasonable, and it is not reasonable if 
the restraint which it imposes is larger than is 
necessary for the protection of the party in whose fa- 
voritis implored. This view is in accord with the 
language used by the judges in several English cases, 
but no case is cited in which it has been held finally 
that a contract in restraint of trade or business is void 
simply because the duration of the restraint is not 
limited. We know of no such case. 

In Hitchcock v. Coker, 1 Nev. & P. 796; 6 Ad. & EL. 
438, the defendant had agreed not at any time to en- 
gage in the business of chemist and druggist, or either 
of them, in the town of Taunton; and the Court of 
King’s Bench, on the authority of the language used 
by Tindal, C. J., in Horner v. Graves, 7 Bing. 735, 743, 
decided that the agreement was void because it was 
unlimited as to time; but oa appeal to the judges in 
Exchequer Chamber, the decision was reversed, Tin- 
dal, C. J., delivering the opinion. In the course of his 
opinion he said: ‘“‘ We agree in the general principle 
that where the restraint of a party from carrying on a 
trade is larger and wider than the protection of the 
party with whom the contract is made can possibly re- 
quire, such restraint must be considered as unreason- 
able in law, and the contract which would enforce it 
must be therefore void.” 

But distinguishing between extent and duration of 
restraint, he held, speaking for the court, that the 
contract was valid, because a trader has an interest 
in his trade beyond his own exercise of it, namely, the 
good-will, which may be sold, bequeathed, or become 
assets, and which it is therefore not unreasonable for 
him to have protected by a continuance of the re- 
straint beyond his own life. The defendant contends 
that the ground of this decision is that there is, in the 
case of a trade, a good-will which may be bequeathed 
or may pass as assets, and which will therefore be the 
more valuable for a continuance of the restraint after 
the trader’s death; whereas there is no good-will at- 
taching to the profession of a physician or lawyer 
which can be bequeathed or pass as assets, and there- 
foreany continuance of the restraint after the death 
of the lawyer or a physician is unreasonable, because it 
will avail nothing. 





We think this is too narrow a view of the decision. 
One of the cases prominently cited in support of 
this decision was Bunn v. Guy, 4 East, 190, in which 
the covenant of an attorney not to practice within cer- 
tain limits was held to be good, although the restraint 
was unlimited as totime. Of course the court would 
not have cited the case as authority for the decision if 
they did not regard it as falling within the principle 
of the decision. Moreover athird reason was given 
for the decision, namely that the good-will of the 
trade might be sold during the life of the trader, and 
would sell for more if protected from competition dur- 
ing the life of the party restrained than it would if it 
were protected only during the life of the trader. This 
reason is as valid in the case of a profession as of a 
trade; for whether, technically speaking, there be any 
good-will attending a profession or not, the profes- 
sional practice itself would probably sell for more than 
the restraining contract, if the restraint were unlim- 
ited in duration, than it would if the restraint were 
for the life of the promisee or the covenantee only. 
If the complainant here wished to retire from his prac- 
tice, and sell it, he could probably sell it for more if 
he would secure the purchaser from competition with 
the defendant forever than he could if he could only 
secure him from competition during his own life. So 
if he wished to take in a partner he could for the same 
reason make better terms with him. It seems to us 
that the real principle of decision in Hitchcock v. Coker 
was this: that if thecontract was otherwise valid, it 
would not be held to be invalid simply because the re- 
straint might continue beyond the life of the party for 
whose benefit it was accorded,if for any reason it 
might be beneficial to bim to have it so continue. 

In Archer v. Marsh, 6 Ad. & El. 959, which was decided 
after, though heard before, the decision of the Court of 
Exchequer Chamber in Hitchcock v. Coker, Lord Den- 
man, commenting on the reversal of the judgment of 
the Court of King’s Bench, said that the judgment was 
reversed ‘‘on the principle that the restraint of trade 
in that case could not be really injurious to the pub- 
lic, and that the parties must act on their view of what 
restraint may be adequate to the protection of the one, 
and what advantage a fair compensation for the sacri- 
fice made by the other.’”’ This, if we understand it 
correctly, is equivalent to saying that if the restraint 
be otherwise not unreasonable, the courts will leave 
the parties to make their own terms in regard to its 
duration, and this is consonant with the uniform 
course of decision both before and since Hitchcock vy. 
Coker. Thus the party restrained in Davis v. Mason, 
5 T. R. 118, wasa surgeon; in Hayward v. Young, 2 
Chit. 407, a surgeon and man-midwife; in Mallan v. 
May, 11 Mees. & W. 652, a surgeon and apothecary; 
in Bunn v. Guy, 4 East, 190, an attorney; in Butler v. 
Burleson, 16 Vt. 176, a physician and surgeon; and in 
McClurg’s Appeal, 58 Penn. St. 51, a physician. Jn all 
these cases the contracts were sustained, though un- 
limited as to time, simply because the area of restric- 
tion was not unreasonable. See also Gilman v. Dwight, 
13 Gray, 356; Atkyns v. Kinnier, 4 Exch. 776; Hoyt v. 
Holly, 39 Conn. 3826. 

In Butler v. Burleson, supra, the court say: “ Dr. 
Burleson can be as useful to the public in any other 
town as at Berkshire, and the livesand health of per- 
sons in other villages are as important as they are 
there.”” In Dwight v. Hamilton, 113 Mass. 175, it was 
decided that a contract by a physician for the sale of 
his “‘ practice and good-will’’ in a particular town is 
valid, and carries with it an implied covenant on his 
part not to resume the practice in the town, and that 
if he attempts to do so the court will restrain him by 
injunction. In Whittaker v. Howe, 3 Beav. 383, an 
agreement by a solicitor not to practice as solicitor in 
Great Britain for twenty years without the consent of 
the plaintiff, to whom he had sold his business on 
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those terms was held to be valid, and an injunction 
was granted to prevent a breach. There the restraint 
was not unlimited, but plainly it might have lasted for 
years after the plaintiff's death. Thecontract is nec- 
essarily subject to a natural limitation, since it must 
terminate with the life of the party restrained; and 
abstractly there is no presumption that he will out- 
live the other party. It probably seldom happens that 
it makes any real difference whether the restraint is 
limited to the life of the party who profits by it, or is 
left without limitation, since the physician, lawyer 
or trader who sells out his business in one place to en- 
gage in it elsewhere is not likely, after a few years, if 
he has any ability, to want to break up and return to 
his old home and then start anew. The tree that is 
transplanted and retransplanted after coming into 
fruit is not often the better for it. And it may be 
questioned whether the consideration is not of itself 
reason enough for allowing the parties to suit them- 
selves in the matter. . 

In Hastings v. Whitley, 2 Exch. 611, the defendant 
had given his bond not to carry on the business of 
surgeon or apothecary at a particular place. In suit 
thereon by the executors of the obligee, the bond was 
held tobe good. The report states that one of the 
points for the defendant was that the bond was illegal 
and void if it should be construed to extend to the de- 
fendant’s practicing his profession after the obligee’s 
death. The court held that the obligation was co-ex- 
tensive with the life of the obligor; and Parke, B., in 
giving judgment, said: “‘It was held in Hitchcock v. 
Coker that there was nothing illegal in the restriction 
being indefinite as to duration, the same being in other 
respects reasonable.’’ The counsel for the defendant 
suggested in the course of the hearing, the distinction 
which is here attempted, and the same judge replied: 
“What is the difference? The good-will of an apothe- 
cary is often disposed of.’’ And the court took no 
further notice of it, though the restraint extended to 
business of the defendant as asurgeon as well as his 
business as an apothecary, if it can be supposed that 
Baron Parke meant to say that the calling of an 
apothecary was a mere trade. The case among the 
cases cited for the defendant which comes nearest to 
an authority for him is Mandeville v. Harman, 42 N. J. 
Eq. 185; S. C., 59 Am. Rep. 686, note; 35 Alb. L. J. 165. 
In that case the defendant had covenanted not to en- 
gage in the practice of medicine or surgery in the city 
of Newark at any time afterward. The suit was by 
the covenantee, in equity, for an injunction. The 
court refused the injunction on the ground that 
whether a restraint so unlimited as to time was reu- 
sonable or not had never been decided in that State. 
The court did not decide that such a restraint was in- 
valid, thought its intimations were adverse to it. It 
referred to Keeler v. Taylor, 53 Penn. St. 467, as hold- 
ing that such contracts, if not limited to a reasonable 
time as well as confined to a reasonable space, were 
void atlaw. We have not been able to find any such 
doctrine in Keeler v. Taylor. The injunction was re- 
fused there because the terms of the contract were 
hard and complex, the injunction being, in the opin- 
ion of the court, of grace, not of right. 

In McClurg’s Appeal, 58 Penn. St. 51, which was in 
all points almost identical with the case at bar, the 
same court which had previously decided Keeler v. 
Taylor granted an injunction, with very strong re- 
marks in favor of the jurisdiction. See per Shars- 
wood, J., 55. 

Mandeville v. Harman was ahard case for the de- 
fendant. Our conclusion is that it is not a sufficient 
reason for refusing the injunction that the contract is 
unlimited as totime. In this State the common-law 
and chancery jurisdiction are vested in the same tri- 
bunal, and it isthe practice of the court, sitting in 





equity, to decide questions of law as well as of equity 
for itself, and to grant or refuse relief according as it 
decides them. 

The defendant contents that it is not a breach of 
the contract for him to visit his old patients in Paw- 
tucket when summoned by them from Providence. 
We think it is clearly a breach, his contract being not 
to engage at any time inthe practice of medicine or 
surgery in the city of Pawtucket. It is true that the 
complainant may not get the patieuts if the defendant 
does not visit them, but it was the chance of getting 
them that would result from the defendant’s not prac- 
ticing in Pawtucket which the complainant purchased, 
and this chance we think he is entitled to have se- 
cured to him. 

Dewmurrer overruled. 


———_.——__—— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CHARITIES — BEQUESTS TO CHARITABLE USES — S0- 
CIETY TO BE ORGANIZED — DESIGNATION OF BENEFICI- 
ARIES.—A legacy to an educational or charitable insti- 
tution, ‘‘ the same to be funded and the inceme only 
to be expended annually,”’ is vested absolutely in the 
donee. A bequest of $20,000 “‘ to the town of Skowhe- 
gan for the worthy and unfortunate poor, and to save 
them from pauperism, to be funded, and one-half of 
the income of the same to be expended by a woman’s 
aid society formed for that purpose,’”’ creates a valid 
trust, although the society under whose direction the 
income is to be expended may not yet have been 
formed. A trust is created for the worthy and unfor- 
tunate poor—clearly acharity. The direction that one- 
half the income shall be expended by a ‘‘ woman’s aid 
society formed for that purpose ’ does not invalidate 
the legacy. Whether such society exists or shall be 
hereafter formed makes no difference. The benefici- 
aries are named. ‘‘ For ye have the poor always with 
you.” A gift to a corporation not in esse for a charity 
is valid (Swasey v. Society, 57 Me. 523); a fortioré 
when the income only is to be expended under the di- 
rection of a society formed for that purpose. Me. Sup. 
Jud. Ct., March 2, 1888. Dascomb v. Marston. Opin- 
ion by Haskell, J. 


COUNTIES — OBSTRUCTION OF WATER-COURSE -— LI- 
ABILITY FOR.—A county is not liable to a citizen for 
the flooding of his premises, caused by obstructing the 
course of a stream by the county officers in the proper 
discharge of their duties. The appellant avers that 
the appellee ‘* unlawfully, carelessly and negligently ”’ 
so changed and obstructed the course of a stream as 
to flood his premises. A county can necessarily act 
only through its agents. If liable at all for a tort, it 
can only be when committed by its agents, engaged in 
the course of its business. It is inferable from the pe- 
tition that the act complained of was done by them in 
the erection of a county jail. Assuming this to be so, 
or that it was done, at least, in the course of the 
county’s employment, and within the scope of its busi- 
ness proper, we reach the question involved, to-wit, is 
a county responsible fora tort? Formerly it was held, 
as to corporations proper, that as they were not cre- 
ated to commit wrongs, therefore it was ultra vires, 
and they could not do so. This has long since ceased 
to be the rule however. In Railroad Co. v. Quigley, 
21 How. 202, the Supreme Court of the United States 
decided, as to corporations proper, that they were li- 
able for acts done by their agents, whether in con- 
tractu or in delicto, in the course of their business and 
employment. To the same effect is the case 
of Salt Lake City v. Hollister, 118 U. 8S. 256; 
and this is now the well-settled rule. Counties 
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however are subordinate political divisions. They do 
not possess corporate powers under special charters, 
but exist by virtue of the general laws of the State, 
apportioning its territory into political divisions for 
the conveniences of government. They are a part of 
the machinery of the government. They are created 
for public purposes. Public duties are imposed upon 
those residing within their limits without request 
from them; and in order that they may properly per- 
form them they are clothed with certain corporate 
powers. They are therefore often called quasi cor- 
porations. A difference should manifestly be drawn 
between them, invested, as they are, with powers and 
duties without their consent, and corporations proper, 
that obtain special privileges for the peculiar benefit 
of their corporators. The State may compel the citi- 
zen to the performance of his county corporate duties 
by means of penalties, but he does not stand in the 
light of a person who has for a consideration volun- 
tarily assumed obligations so as to owe a duty, and be 
answerable to every one interested in its performance. 
In the case of municipal and ordinary corporations, it 
is otherwise, because they accept special charters, and 
presumably valuable privileges. Their creation is due 
to local advantage and convenience or individual bene- 
fit, while the leading object in establishing a county 
is to effectuate the political and civil organization of 
the State as to its general purposes and policy. It is 
an arm of the State, giving local effect to them. It 
looks largely to the administration of justice, the 
maintenance of the highways and bridges, the support 
of education, and kindred governmental objects. It 
is created at the will of the sovereign, without special 
regard to the consent or will of those residing in it. 
It is a necessary instrumentality in carrying out the 
policy of the State and in governing its people. It is 
governmental in its purpose and nature. It is not, in 
the strict legal sense, a municipal corporation, likea 
city. As a quasi corporation, it is distinguishable 
both from a private corporation and a municipal cor- 
poration proper. A city is liable to an individual, in 
certain cases, for a failure to discharge its corporate 
duties, upon the ground that its powers have been 
granted at the special solicitation and for the benefit 
of its citizens, and not so much to aid in the adminis- 
tration of the State government as for local advantage 
and convenience. Further illustration by way of dis- 
tinction is unnecessary. A county being but an arm 
or branch of the State government, it is no more liable 
to be sued for the neglect or tort of its officers than 
the State is for that of those in authority in it. The 
common law gives no such right, and it therefore can 
only exist by statute. There is none in this State. 
Judge Cooley says: “‘It is settled that these (quasi) 
corporations are not liable to private action at the suit 
of a party injured by a neglect of its officers to per- 
form a corporate duty, unless such action is given by 
statute. The doctrine has been frequently applied 
where suits have been brought against towns, or the 
highway officers of towns, to recover for damages sus- 
tained in consequence of defects in the public ways. 
The common law gives no such action, and it is there- 
fore not sustainable at all unless given by the statute.’’ 
Cooley Const. Lim. 247. In the case of Brabham v. 
Supervisors, 54 Miss. 363, it was held that a county is 
not liable for an injury arising from its neglect [to re- 
pair a county bridge. In Kincaid v. Hardin Co., 53 
Iowa, 430, it was decided that a county is not re- 
sponsible for an injury sustained by reason of the de- 
fective construction and imperfect lighting of a court- 
house. In Dosdall v. County of Olmsted, 30 Minn. 96, 
it was declared that one cannot sue a county for an 
injury due to the negligence of its officers in failing to 
repair a sidewalk appurtenant to the court-house. In 





Wehn v. Commissioners, 5 Neb. 494, it is said that a 


county is not liable to a citizen for the erection of a 
jail in the immediate vicinity of his residence, nor for 
suffering it, through filth and disorder, to become a 
nuisance. Many cases could be cited to the same 
effect. Among them are Commissioners v. Mighels, 7 
Ohio St. 109; Bigelow v. Randolph, 14 Gray, 541, and 
Eastman vy. Meredith, 36 N. H. 284. The same reason 
exists for denying the citizen the right to sue acounty 
for a wrong, whether it arises from its action or mere 
non-action, whether from mere neglect or a positive 
act. If permissible in one instance, it would be in the 
other; and evenif in either, it would lead to in- 
numerable suits, and a wide avenue for trouble and 
obstruction to the State government. This is illus- 
trated by the cases above cited. The denial of the 
right may sometimes, and no doubt often does, result 
in individual hardship; but public policy demands it. 
It must be kept in view that the paramount object of 
the existence of a county is governmental; that it is 
indeed a part of the sovereignty itself. In view of 
this, and for its proper conduct, it has become a set- 
tled judicial rule that no liability exists upon its part 
unless it be authorized expressly, or by necessary im- 
plication, by statute. Its general purpose forbids that 
it should otherwise be open to suit, or answerable for 
the manner in which it either exercises or fails to ex- 
ercise its corporate powers. Ky. Ct. App., May 5, 1888. 
Downing v. Mason County. Opinion by Holt, J. 


DAMAGES — CONTINUING TRESPASS.—Where a tres- 
passer enters and cuts grass upon the land of another, 
making the same into hay, and converting the hay, 
such acts constitute a continuing trespass, and the 
measure of damages is the value of the hay converted. 
On the trial witnesses, who testified that they were 
acquainted with the value of hay at Logan, the land 
being situated near that town, were permitted, against 
defendant’s objection, to testify to their opinion as to 
the value of the hay in question. The objections urged 
against that ruling were (1) that as defendant’s act in 
cutting the grass was a trespass, the measure of plain- 
tiffs damages was the value of the grass as it stood 
upon the ground before the trespass; and (2) that if 
defendant is liable for the value of the hay, his lia- 
bility is measured by the value at the place of conver- 
sion, and hence the knowledge of the witnesses of the 
value of the hay at Logan did not qualify them to ex- 
press an opinion as to its value at that place. Under 
the finding of the jury that the tenancy had been ter- 
minated defendant's acts in cutting the grass, and 
making it into hay, and consequently carrying it away 
and converting it, was a continuing trespass, and he is 
liable for all of damages caused thereby. He acquired 
no right to the hay by his act of cutting and curing it, 
but the ownership remained in plaintiff. His subse- 
quent act of carrying it away, and converting it, was 
as much a violation of plaintiff's rights as any of his 
acts had been, and it is for that act that plaintiff seeks 
to recover. By it he was deprived of his property, 
and he is clearly entitled to recover the value of the 
property at the time the act was committed. Iowa 
Sup. Ct., May 17, 1888. Acrea v. Brayton. Opinion 
by Reed, J. 


EVIDENCE— PROOF OF HANDWRITING — COMPARI- 
son.—When the genuineness of handwriting is in 
question, it may be proved by comparison with other 
handwriting of the party sought to be charged, ad- 
mitted or proved to be genuine, and such writing is 
admissible in evidence, whether pertinent to the issue 
or not, as a standard for the purpose of comparison 
with the handwriting in controversy. The principles 
governing this case seem to be pretty thoroughly set- 
tled by the decisions of the courts in this and other 
States. The question came before the court in Massa- 
chusetts in Com. v. Coe, 115 Mass. 504, where it was 
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held that before a writing can be used as a standard of 
comparison of handwriting, it must be proved that the 
specimen offered as a standard is the genuine hand- 
writing of the party sought to be charged, and that 
the question of its admissibility as a standard is to be 
determined by the judge presiding at the trial; 
and so far as his decision is of a question of 
fact merely, it is final, if there is any proper 
evidence to support it; and that exceptions to 
its admission as a standard will not be sus- 
tained unless it clearly appears that there was some 
erroneous application of the principle of law to the 
facts of the case, or that the evidence was admitted 
without proper proof of the qualifications requisite for 
its competency. The same question has very recently 
been before the court in Vermont,in the case of 
Rowell v. Fuller’s Estate, 59 Vt. 688, where the 
court, reviewing the decisions, there says that 
the question has not before been authoritatively 
decided in that State, and lays down this rule: that 
when a writing is disputed, and another is offered in 
proof as a standard, the court should first find asa fact 
that the latter is genuine, and then submit it to the 
jury in comparison with that in controversy. The doc- 
trine, as enunciated in Com. v. Coe, supra, which is 
the same as that so recently settled in Vermont, has 
since been reaffirmed in Costello v. Crowell, 133 Mass. 
352, and again in Costelo v. Crowell, 139 id. 590. The 
rule in England is now the same as in Massachusetts 
and Vermont. For centuries however it was other- 
wise, and the English courts denied the admissibility 
of sucb testimony altogether, until 1854, when Parlia- 
ment, by 17 and 18 Victoria, chapter 125, passed what 
is known as “*The Common-Law Procedure Act,’’ 
which provides that ‘‘comparison of a disputed writ- 
ing with any writing proved to the satisfaction of the 
judge to be genuine shall be permitted to be made by 
witnesses; and such writings, and the evidence of wit- 
nesses respecting the same, may be submitted to the 
court and jury as evidence of the genuineness, or 
otherwise, of the writing in dispute.’’ Under this 
rule, when any writing is proved to be genuine, to the 
satisfaction of the presiding judge, it shall be admit- 
ted as a standard of comparison. By the English rule, 
under this statute, the jury need not consider or in- 
quire into the genuineness of the writing introduced 
for the purpose of comparison, as the statute obviates 
the necessity of any suclj inquiry, and makes the find- 
ing of the judge conclusive on that point. In the light 
of the authorities, and the decisions in those jurisdic- 
tions where the same rule prevails as in this State in 
relation to proof of handwriting by comparison, we 
believe the rule adopted by them, upon the question 
by whom the genuineness of the standard is to be de- 
termined, to be the more correct and satisfactory one. 
Notwithstanding that however, there are courts of 
high standing, and for whose decisions we have great 
respect, which have adopted a different rule, and 
which hold that the jury should ultimately pass upon 
the question. Such is the rule in New Hampshire, 
where as it is well understood, the doctrine of proof 
of handwriting by comparison has always clung more 
tenaciously to the conservative English common-law 
rule than ever appeared satisfactory to the courts of 
Maine, Massachusetts, Connecticut, Vermont, and 
some of the other States. In State v. Hastings, 53 N. 
H. 461, Sargent, ©. J., speaking of the introduction of 
evidence to prove the genuineness of the handwriting 
offered as a standard, says: ‘‘It is to be received, and 
then the jury are to be instructed that they are first to 
find, upon all the evidence bearing upon that point, 
the fact whether the writing introduced for the pur- 
pose of comparison, or sought to be used for that pur- 
pose, is genuine. If they findit is not so, then they 
are to lay this writing, and all the evidence based 





upon it, entirely out of the case; but if they find it 
genuine, they are to receive the writing, and all the 
evidence founded upon it, and may then institute 
comparisons themselves between the paper thus used 
and the one in dispute, and settle the final and mair 
question whether the signature in dispute is or is not 
genuine.”’ In Costelo v. Crowell, 1389 Mass. 589, 1t was 
said that unless the decision of the judge in admitting 
the specimens as standards is founded upon error of 
law, or upon evidence which is, as matter of law, in- 
safficient to justify the finding, the full court will not 
revise it upon exceptions. The same principle is laid 
down in Nunes vy. Perry, 113 Mass. 276, and cases there 
cited. Notwithstanding the common-law rule in 
England and in several of the States does not allow 
the proof of handwriting by comparison of hands as 
liberally as in Maine, Massachusetts and Connecticut 
(Moore v. United States, 91] U. 8S. 273), yet it has 
always been the practice in these States to introduce 
other writings, admitted or proved to be genuine, 
whether relative to the issue or not, for the purpose of 
comparison of the handwriting. The object is to en- 
able the court and the jury, by an examination and 
comparison of the standard with the writing in con- 
troversy, to determine whether the latter is or is not 
genuine. Hammond's Case, 2 Me. 35; Chandler v. Le 
Barron, 45 id. 536; Woodman v. Dana, 52 id. 18; 
Homer v. Wallis,11 Mass. 309; Moody v. Rowell,17 Pick. 
490; Richardson v. Newcomb, 21 id. 315; Lyon v. Ly- 
man, 9 Conn. 55. ‘‘ For this purpose,’’ observes the 
court in Woodman v. Dana, supra, “ the specimens of 
handwriting, not otherwise pertinent to the issue, that 
are admitted or proved to be genuine, may be intro- 
duced before the court and jury as a standard for 
comparison by which to test the genuineness of the 
writing in controversy; and for this purpose such 
standard specimens may be compared by experts, in 
the presence of the jury, and such experts are permit- 
ted to express an opinion as to the fact whether the 
controverted paper be genuine or not, founded upon 
such comparison.” Me. Sup. Jud. Ct., Feb. 20, 1888. 
State v. Thompson. Opinion by Foster, J. 

INSURANCE — ACCIDENT — CHARACTER OF INJURY.— 
A policy in an accident insurance company provides 
that “if the insured shall sustain bodily injuries, by 
means as aforesaid, which shall, independently of all 
other causes, immediately and wholly disable and pre- 
vent him from the prosecution of any and every kind 
of business pertaining to the occupation under which 
he is insured, then on satisfactory proof,” he shall be 
indemnified, ete. Held, that this must be construed 
to mean, not that he must be so disabled as to prevent 
him from doing any thing whatsoever pertaining to 
his occupation, or any part of his business pertaining 
to his occupation, but that he must be so disabled as 
to prevent him from doing any and every kind of busi- 
ness pertaining to his occupation. The object to be 
accomplished by this contract was indemnity to the 
plaintiff for loss of time from being wholly disabled 
from prosecuting his business by aninjury received as 
specified in the policy. He was not able to prosecute 
his business unless he was able to do all the substan- 
tial acts necessary to be done in its prosecution. If 
the prosecution of the business required him to do 
several acts and perform several kinds of labor, and he 
was able to do and perform oue only, he was as effec- 
tually disabled from performing his business as if he 
could do nothing required to be done, and while re- 
maining in that condition he would suffer loss of time 
in the business of his occupation. Suppose a barber 
who can use his razor and shears in his right hand 
only. but can use his left to wipe his customer's face, 
comb and dress his hair, and receive pay and make 
change, by an accident is wholly deprived of the use of 
his right hand, so that he can neither shave his cus- 
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tomer nor cut his hair; can it be said that he is not 
wholly disabled from the prosecution of his business 
asa barber? An accident policy which would not 
afford indemnity in such a case would be a delusion 
andasnare. This construction is sustained by May 
Ins., § 522; Hooper v. Insurance Co., 5 Hurl. & N. 546 
—affirmed in Exchequer Chamber, 6 id. 839. We think 
the presiding justice might have gone further in the 
construction of this clause of the policy, and in- 
structed the jury that to entitle the plaintiff to re- 
cover, he was not required to prove that his injury 
disabled him to such an extent that he had no physi- 
cal ability to do what was necessary to be done in the 
prosecution of his business, but that it was sufficient 
if he satisfied them that his injury was of such a char- 
acter and to such an extent that common care and 
prudence required him to desist from his labors and 
rest as long as it was reasonably necessary to effectu- 
ate a speedy cure—so that a competent and skillful phy- 
sician called to treat him would direct him so to do. 
It is the duty of the insured toward the insurer to use 
all due care and pursue the proper course to effectuate 
a cure, so that the loss of time for which he is to re- 
ceive indemnity may be no greater than is reasonably 
necessary. Me. Sup. Jud. Ct., March 8, 1888. Young 
v. Travellers’ Ins. Co. Opinion by Libbey, J. 


MARINE — PERILS OF THE SEA — EXPLOSION OF 
BOILER.—Where a vessel becomes unmanageable by 
reason of the explosion of her boiler, and within a few 
minutes thereafter sinks, such loss is not within the 
meaning of “ perils of the sea’”’ as defined in the Civil 
Code of California, section 2199, which declares that 
“ perils of the sea are from storms and waves; rocks, 
shoals and rapids; other obstacles, though of human 
origin; changes of climate; the confinement neces- 
sary at sea; animals peculiar to the sea; and all other 
dangers peculiar to the sea;”’ nor as understood in 
the law of marine insurance generally. The bursting 
of a boiler is not within any of the first six causes 
named. Is it a danger peculiar to the sea? Perils of 
the sea bave been defined to be ‘‘all perils, losses and 
misfortunes of a marine character or of a character 
incident to a ship as such.”’ T. & M. I. Co. v. H. F. & 
Co., House of Lords, July 14, 1887. In that case it was 
said: “‘The damage to the donkey-engine was not 
through its being in a ship at sea. The same thing 
would have happened had the boiler and engines been 
on land, if the same mismanagement had taken place. 
The sea, waves and wind had nothing to do with it. 
* * * ITtis, I think, impossible to say that this is 
damage occasioned by a cause similar to perils of the 
sea on any interpretation which has ever been applied 
to that term. It will be observed that Lord Ellen- 
borough limits the operation of the clause to marine 
damage. By this I do not understand him to mean 
only damage which has been caused by the sea, but 
damage of a character to which a marine adventure is 
subject. Such an adventure has its own perils, to 
which either it is exclusively subject, or which possess, 
in relation to it, a special or peculiar character. To 
secure an indemnity against these is the purpose and 
object of a policy of marine insurance * * * But 
the explosion of the boiler on board the Panama had 
no marine character at all. It might have happened 
in precisely the same way, and done the same kind of 
damage, if a similar engine had been in use for the 
purpose of moving manufacturing machinery on 
shore.’’ These views seem to express very clearly the 
proper meaning of the seventh clause of section 2199, 
supra. In support of the contention that an explosion 
of the boiler isa peril embraced within the list of 
perils insured against by this policy, appellant cites 
Administrators of Perrin v. Insurance Co., 11 Ohio, 
169, and Insurance Co. v. Glasgow, 9 Mo. 413. In the 
Ohio case the risks insured against were described in 





the policy as follows: ‘‘ Of the seas, rivers, fires, ene- 
mies, pirates of the rivers, assailing thieves, and all 
all other losses and misfortunes which shall come to 
the damage of said steamboat according to the true 
intent and meaning of said policy.” It was there held 
that the loss occasioned by the bursting of a boiler was 
aloss within the policy, but we do not understand the 
court to have held in that case that such a loss was a 
loss by peril of the seas. In Telegraph Co. v. Insur- 
ance Co., 6 Q. B. Div. 57, the Ohio case was quoted ap- 
provingly, yet it was there held that the bursting of a 
boiler was a peril not within the general term “perils 
of the sea.”’ In Insurance Co. v. Glasgow, supra, it 
seems that the policy was the same as in the Ohio case. 
ln all the cases cited it was held simply that the loss 
was one which came within the insurance clause pro- 
viding against “all other perils, losses,’ etc. In the 
case before us the general clause is, ‘‘and all other 
losses and misfortunes that shall come to the hurt, 
damage or detriment of the said vessel, or any part 
thereof, to which insurers are liable by the rules and 
customs of insurance in San Francisco, excepting such 
losses and misfortunes as are excluded by this policy.” 
Cal. Sup. Ct., May 15, 1888. Miller v. California Ins. 
Co. Opinion by Paterson, J. 


NEGLIGENCE—CARELESS DRIVING—CONTRIBUTORY 
NEGLIGENCE — VIOLATION OF ORDINANCE.—Plaintiff, 
while sitting on his cab, was injured in consequence 
of the negligent driving of a wagon against it by a 
servant of the defendant. There was evidence tend- 
ing to show that at the time of the accident plaintiff 
was violating a city ordinance by waiting in a street 
without placing his vehicle and horse length wise with 
the street, as near as possible to the sidewalk, and that 
his illegal conduct contributed to the injury. It also 
appeared that another ordinance required drivers of 
vehicles standing in a street to keep their horses and 
vehicles so as not to obstruct the street. Held, that 
the refusal of the court to instruct the jury that “if 
the unlawful act contributed to cause the alleged in- 
jury, the plaintiff was not in the exercise of due care, 
and he cannot recover,’’ was erroneous, but that the 
court correctly refused to rule that the plaintiff could 
not recover if at the time of the accident he was violat- 
ing the ordinance, and so doing an unlawfulact. The 
question is, whether if the plaintiff's unlawful act con- 
tributed to cause his injury, it was a bar to his recov- 
ery, or merely evidence of negligence which might not 
bar him, according to the view which the jury should 
take of his conduct asa whole inits relation tothe ac- 
cident. It has often been held that a violation of 
law at the time of an accident by one connected with 
it, is evidence of his negligence, but not conclusive. 
Hanlon v. Railroad Co., 129 Mass. 310; Hall v. Ripley, 
119 id. 135; Damon v. Scituate, id. 66. In recent times 
a large number of penal statutes have been enacted, 
in which the Legislature has seen fit to punish acts 
which are not mala in se,and sometimes when in a 
given case there is no actual criminal intent. On 
grounds of public policy laws have been passed under 
which a person is bound to know the facts in regard 
to the subject with which he is dealing, when under 
possible circumstances ignorance would not be incon- 
sisteut with proper care. One who selis milk must 
know that it is not adulterated. An unlicensed per- 
son must know that what he sells is not intoxicating 
liquor. Com. v. Boynton, 2 Allen, 160. And if ina 
possible case he trespasses in innocent ignorance the 
law gives him no relief. He can only appeal to the 
sense of justice, and the discretion of the public au- 
thorities, to save him from the punishment which the 
law would inflict. It is obvious that in suits for neg- 
ligence, if the contributing conduct of the plaintiff is 
to be considered as a whole, it may sometimes be found 
that he has pot been guilty of actual negligence or 
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fault, although he has violated the law. One element 
of his action may be neglect of a duty prescribed by a 
statute when there are other concurring elements 
which show that his course was entirely justifiable. 
As a general rule, in deciding a question in relation to 
negligence, each element which enters as a factor into 
one’s act to give it character is to be considered in 
connection with every other, and the result is reached 
by considering all together. But for reasons which 
will presently appear, illegal conduct of a plaintiff di- 
rectly contributing to the occurrence on which his 
action is founded, is an exception to this rule. Such 
illegality may be viewed in either of two aspects: 
Looking at the transaction to which it pertains, as a 
whole, it may be considered as a circumstance bear- 
ing upon the question whether there was actual neg- 
ligence; or looking at it simply in reference to the vio- 
lated law, the act may be tried solely by the test of 
that law. In the latter aspect it wears a hostile garb; 
and an inquiry is at once suggested whether the plain- 
tiff, as a transgressor of the law, is in a position to ob- 
tain relief at the hand of the law. In the first view 
the illegal conduct comes within the general rule just 
stated; in the second it does not. This distinction 
has not always been observed. A plaintiff's violation 
of law has usually been discussed in connection with 
the subject of due care. In Bosworth v. Swansey, 10 
Metc. 363, Chief Justice Shaw, after referring to the 
rule that a plaintiff must be free from “‘ imputation of 
negligence or fault,’’ says in reference to unlawful 
travelling on the Lord’s day: ‘‘ This would be a species 
of fault on his part which would bring him within the 
principle of the cases cited.’”’ In Jones v. Andover, 10 
Allen, 18, Chief Justice Bigelow says: ‘‘The term 
‘due care’ as usually understood in cases where the 
gist of the action is the negligence of the defendant, 
implies not only that a party has not been negligent 
or careless, but that he has been guilty of no violation 
of law in relation to the subject-matter of the trans- 
action which constitutes the cause of action.’’ In 
Steele v. Burkhardt, 104 Mass. 59, an action for negli- 
gence in driving against the plaintiff's horse which was 
left standing in a street, in violation of an ordinance, 
Chief Justice Chapman considers the general subject 
of the plaintiff's due care, and then treats particularly 
the contention of the defendant that the plaintiffs 
were compelled to prove their violation of law in order 
to establish theircase. McGrath v. Merwin, 112 Mass. 
467, was an action founded on defendant’s alleged neg- 
ligence in starting the machinery of a mill while the 
plaintiff was at work in the wheel-pit making repairs 
on the Lord’s day; and Mr. Justice Morton, in deliv- 
ering the opinion, deals with the case solely upon the 
principle that courts will not aid a plaintiff whose ac- 
tion is founded upon his own illegal act, and says: 
“The decisions in this Commonwealth are numerous 
and uniform to the effect that the plaintiff, being en- 
gaged in violation of law, cannot recover if his own il- 
legal act is an essential element of his case, as disclosed 
upon all the evidence.’”’ He further states the rule in 
such cases to be ‘‘ that if the illegal act of the plaintiff 
contributed to his injury he cannot recover; but 
though the plaintiff at the time of his injury was act- 
ing in violation of law, if his illegal act did not con- 
tribute to the injury, but was independent of it, he is 
not precluded thereby from recovering.” In Davis v. 
Guarnieri, 45 Ohio St.——, Owen, C. J., states as the 
second of three considerations upon which the doc- 
trine of contributory negligence is founded, ‘‘the 
principle which requires every suitor who seeks to en- 
force his rights, or redress his wrongs, to come into 
court with clean hands, and which will not permit 
him to recover for his own wrong.”’ No case has been 
brought to our attention, and upon careful investiga- 
tion we have found none,in which a plaintiff whose 








violation of law contributed directly and proximately 
to cause him an injury has been permitted to recover 
for it; and the decisions are numerous to the con- 
trary. Hall v. Ripley 119 Mass. 135; Banks v. Rail- 
way Co., 136 id. 485; Tuttle v. Lawrence, 119 id. 278; 
Lyons v. Desotelle. 124 id. 887; Heland v. Lowell, 3 
Allen, 407; Steele v. Burkhardt, 104 Mass. 55; Damon 
v. Scituate, 119 id. 66; Marble v. Ross, 124 id. 44; 
Smith v. Railroad, 120 id. 480. And it is quite imma- 
terial whether or not a plaintiff's unlawful act con- 
tributing to his injury is negligent or wrong when 
considered in all its relations. He is precluded from 
recovering on the ground that the court will not lend 
its aid to one whose violation of law ia the foundation 
of his claim. Hall v. Corcoran, 107 Mass. 257. While 
this principle is universally recognized, there is great 
practical difficulty in applying it. The best minds 
often differ upon the question whether in a given case 
illegal conduct of a plaintiff was a direct and proxi- 
mate cause, contributing with others to his injury, or 
was a mere condition of it; or to state the question in 
another way, appropriate to the reason of the rule, 
whether or not his own illegal act is an essential ele- 
ment of his case as disclosed upon all the evidence. 
Upon this point it is not easy to reconcile the cases. It 
has been unanimously decided that in Gregg v. Wy- 
man, 4 Cush. 322, there was error in holding a plaintiff's 
illegal conduct to be an essential element of his case, 
when in factit was merely incidental to it. Hall v. 
Corcoran, ubi supra. But whatever criticisms may 
have been made upon the decisions or the assumptions 
in certain cases that illegal action of a plaintiff con- 
tributed to the result, or was to be treated as a con- 
curring cause, or upon language in disregard of the 
distinction between a cause and a condition, there has 
been noue upon the doctrine that when a plaintiff's il- 
legal conduct does directly contribute to his injury, it 
is fatal to his recovery of damages. Baker v. Port- 
land, 58 Me. 199; Norris v. Litchfield, 35 N. H. 271; 
Sutton v. Wauwatosa, 29 Wis. 21. The plaintiff relies 
with great confidence upon the case of Hanlon v. Rail- 
road Co., 129 Mass. 510, in which the judge at the trial 
refused to rule that ‘‘ if the defendant was driving at 
arate of speed prohibited by the ordinances of the 
city of Boston, and this speed contributed to the in- 
jury, this fact would itself constitute negligence on 
the part of the defendant, and would entitle the plain- 
tiff to recover, if he was in the exercise of due care,” 
and his refusal was held right by this court. In giv- 
ing the opinion, after pointing out that driving at a 
rate of speed forbidden by the ordinance might have 
occurred without fault of the driver, and might have 
been justified by circumstances authorizing the jury 
to find that there was no negligence, the judge says: 
“Tt is not true thatif an unlawful rate of speed con- 
tributed to the injury that alone would give the plain- 
tiff a right to recover, if he was without fault.’’ There 
are intimations, without adjudication, to the same ef- 
fect in Wright v. Railroad Co., 4 Allen, 283, and in 
Lane v. Atlantic Works, 111 Mass. 136. Seealso Kirby 
v. Association, 14 Gray, 249; Heeney v. Sprague, 11 R. 
I. 456; Brown v. Railroad Co., 22 N. Y. 191; Flynn v. 
Canton Co., 40 Md. 312. But there is nothing in this 
language inconsistent with the principle which we 
have already stated. This decision related to the lia- 
bility of a defendant. It may be where a penal stat- 
ute does not purport to create a civil liability, or to 
protect the rights of particular persons, that a viola- 
tion of it will not subject the violator to an action for 
damages, unless his act, when viewed in connection 
with allthe attendant circumstances, appears to be 
negligent or wrongful; and at the same time courts 
may well hold, that in the sanctuary of the law a vio- 
lator of law, imploring relief from the consequences 
of his own transgression, wil) receive no favor. The 
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court rightly refused the instruction requested, that 
the plaintiff could not recover if at the time of the ac- 
cident he was violating the ordinance, and so doing 
an unlawful act. This request ignored the distinction 
between illegality which is a cause, and _ illegality 
which is a condition, of a transaction relied on by a 
plaintiff, or between that which is an essential ele- 
ment of his case when all the facts appear, and that 
which is no part of it, but only an attendant cireum- 
stance. The position of a vehicle which has been 
struck by another may or may not have been one of the 
causes of the striking. Of course it could not have 
been struck ifit had not been in the place where the 
blow came. But this is a statement of an essential 
condition, and not of a cause of the impact. The dis- 
tinction is between that which directly and proxi- 
mately produces or helps to produce a result as an effi- 
cient cause, and that which is a necessary condition 
or attendant circumstance of it. If the position of the 
plaintiff's vehicle was such as in connection with ordi- 
nary and usual concurring causes would naturally pro- 
duce such an accident, that indicates that it contrib- 
uted toit. But even in that case external causes may 
have been so exclusive in their operation, and so free 
from any relation to the position of the vehicle as to 
have left that a mere condition, without agency in 
producing the result; that is, a contributing cause of 
an accident, is usually a question fora jury, to be de- 
termined by the facts of the particular case; and such 
it has been held to bein many cases like the one be- 
fore us. Damon v. Scituate, 119 Mass. 66; Hall v. Rip- 
ley, id. 135; Welch v. Wesson, 6 Gray, 505; Spofford v. 
Harlow, 3 Allen, 176; White v. Lang, 128 Mass. 598; 
Baker v. Portland, 58 Me. 199; Norris v. Litchfield, 35 
N. H. 271; Sutton v. Wauwatosa, 29 Wis. 21. Mass. 
Sup. Jud. Ct., May 4, 1888. Newcomb v. Boston Pro- 
tective Department. Opinion by Knowlton, J. 
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NOTES. 

Lge (recumbency) is not the habit. even in vaca- 

tion, of the California lawyer. Stimulated by the 
bracing atmosphere brought in by the trade-winds of 
the Pacific ocean, his rest is a change of activity. His 
best resort in June and July, when the valleys are 
brown with the golden harvests of grain and grass, is 
the high Sierras, where, with abundance of water and 
trout in the streams, and of verdure and deer in the 
forests, he may fish and hunt without perspiration, in 
balmy atmosphere ladened with the odor of majestic 
pines, sleeping either in or out of doors with peaceful 
joy, with just enough of weariness to make sleeping 
bliss. Only when asleep does he lie horizontally. He 
reclines in his hammock or with his cigar. Did any 
one ever enjoy a cigar with his head on a level with 
his sternum? Only on the mantle over his office fire 
do his feet seek a higher altitude than his head. At 
an altitude of six thousand to nine thousand feet 
above the sea, the feet are content with terra firma. 
As to the saddle, there is here no more delightful 
method of locomotion; and as to wires, when lost 
during the eclipse of the moon, eight thousand feet 
above the sea, and two thousand feet above any hu- 
man habitation, there can be no greater joy to the 
sense of feeling than that of finding a telephone wire 
right in the neck. The California lawyer is now at 
home. He has fished out the little streams of the 
Coast Range, and tempted the trout of the larger 
mountain rivers, ridden or tramped over the highest 
peaks of the Sierras, and gazed upon or made the as- 
cent of Shasta, made another visit to Yosemite, and a 
flying trip to Monterey to see the eastern styles. Or 
he has steamed across the Pacific to Japan, or up the 
coast to see the glaciers of Alaska; but every where he 








was active, alert. Only when asleep, or when star- 
gazing through forests which reach up two hundred to 
two hundred and fifty feet toward the heavens, was 
he flat on his back, and that in the latter case for but 
a moment, as the observatory at Mount Hamilton, 
with the largest telescope in the world, does not en- 
courage the notion that one’s study of the sky, or the 
promised land beyond, should be prosecuted from the 
back. And as tothe earth, we never got any thing 
but a cold from lying in her bosom.—Law Librarian. 


More or Justice Russsportom’s Buiu.—That bull 
of the justice’s, while strolling along a highway in 
Greene, met a bandanna club which was celebrating 
the victories of next November, and immediately 
charged the whole force with dreadful effect. In the 
confusion Miss Eugenia Van Hoven Dalrymple of Jer- 
sey City, whose father is one of the most eminent but- 
ter butchers in the country, and who was then enjoy- 
ing his annual two weeks’ vacation in the mountains, 
was tossed over a fence with such force that her bustle 
was bent all out of shape and her nerves were strained 
to a distressing extent. Mr. Dalrymple proposed to 
sue Justice Russbottom, as the owner of the bull, for 
damages, but the justice, with that clear perception 
of causes and their relation to effects that has rendered 
him celebrated, promptly ruled that the club, which 
carried red bandannas and thereby irritated the bull, 
is the only possible defendant in the case. ‘The old 
English statutes,’’ said the judge in his weighty opin- 
ion on the subject, ‘once held that animals were re- 
sponsible for the infractions of the law committed by 
them. Hogs, bulls and other animals have even been 
tried by juries in quite recent years and sentenced to 
punishments of various sorts, usually a cruel death, 
but no such law prevails in the Catskills or in this cen- 
tury, and if there did, I would see it in ——, I would 
hesitate before f enforced it on my own bull. But be- 
ing animals of instinct only, without such reasoning 
powers as some men possess, they are now held guilt- 
less of premeditation in any evil they may inflict. The 
ruling of the court is that your suit will have to be 
brought against that club that paraded around our 
peaceful highways with red bandannas attheir mast- 
heads, irritating lawful bulls.’’ As the club has seven 
members laid up on beds of pain, with the campaign 
uniforms of at least sixteen more irretrievably ruined 
for further service in this canvass, as well as a large 
and imposing banner split right across the old Roman’s 
nose, and moreover as it was a visiting club and has no 
domicile within the jurisdiction of Justice Russbot- 
tom, the case is a very interesting and perplexing one. 
The justice has asked us for an opinion on the subject, 
but our sense of the justice’s own ability in the matter 
renders us very reluctant, through diffidence, to un- 
dertake the task. We would like to ask the learned 
editor of the ALBANY LAW JOURNAL, as one not 
troubled by similar scruples, to help the justice out.— 
Albany Times. 

[We do feel a diffidence in venturing to ad- 
vise so learned a person as Justice Russbottom. The 
law for executing homicidal animals has fallen into 
‘* innocuous desuetude,”’ but we dare say it is still 
extant, and that judges would be compelled to ad- 
minister it if called upon, just as they found them- 
selves bound to grant the appeal of battle so late as 
1818. But we would advise the justice to plead: 
first, contributory negligence; it was grossly careless 
in the injured persons to carry red objects within 
sight of a bull; second, insanity; any member of 
the Bull family must be out of his head to charge 
upon his best friends, the red bandanna bearers. 
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CURRENT TOPICS. 

R. WILLIAM B. HORNBLOWER, of New 
| York, read before the American Social Sci- 
ence Association, at its recent meeting at Saratoga, 
a paper entitled ‘‘ Is Codification of the Law expe- 
dient?” On the whole the writer deals with the 
subject in a remarkably fair and candid spirit. 
He states the objections to the common law very 
fairly. He says: ‘‘At first blush, the codifiers 
have much the better of the argument. What they 
say sounds very plausible and logical, and seems 
very feasible. Nor are they entirely without jus- 
tice in their criticisms of the system of judge-made 
or so-called common law. The objections raised 
by such men as Bentham and Austin to what they 
call ‘Judicial Legislation’ are very forcible, and 
are entitled to careful consideration. That the 
principles of the law are difficult of ascertainment, 
imbedded as they are in numerous and often incon- 
sistent decisions, is quite true. That great re- 
search and keen acumen are often requisite to extract 
the rule of law governing a particular question from 
the mass of authorities bearing directly or indirectly 
upon it, is also true. It is also unfortunately true 
that the law is to a large extent unknown, and even 
unknowable to the layman who lacks the trained 
skill necessary to enable him to collate, compare 
and distinguish cases in the reports, or to utilize 
the digests, while, nevertheless, he is bound at his 
peril to know’ the law and to act accordingly, since 
‘every man is conclusively presumed to know the 
law’ on every subject. The unfortunate layman 
may well be compared to a traveller wandering 
through an unknown wilderness, full of pitfalls on 
every hand. These he must at his peril avoid. 
Yet his only guides are a series of signs posted 
upon the trees, each referring back to the other 
and directing him by references to land-marks ut- 
terly unknown to him, or by courses and distances 
which he has no compass or instrument wherewith 
to measure or compute. * * * §o also as to the 
uncertainty of the law even to the skilled lawyer, 
there is very great force in the objections urged to 
the existing system. Elasticity may have its ad- 
vantages. It may in the long run work well for 
the community as a whole. It may enable courts 
of justice by a long course of decisions, now tend- 
ing in one direction, and now in the other, to work 
out a systematic and harmonious and just scheme 
of law. But for the individual suitor, whose rights 
are sub judice and who must pay the expenses of a 
particular step in the path of advancing jurispru- 
dence, elasticity is any thing but a reassuring word. 
The right of a court to vary from previously de- 
clared rules of law, to modify, to distinguish, even 
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to overrule earlier decisions, may be a good thing 
for mankind, but it is a manifest hardship to the 
individual man, who is mulcted in costs and law- 
yers’ fees for relying on the earlier decisions, under 
the advice of counsel ‘learned in the law.’ It 
sometimes seems indeed as if the science of the law 
consisted only in the art of guessing what the high- 
est court of the State will decide on a given condi- 
tion of facts if established by evidence, and how 
far it will follow and how far distinguish or over- 
rule previous adjudications. I for one must own 
up to the heresy of a disbelief in the merits of elas- 
ticity in the law. I regard certainty as one of the 
greatest desiderata in jurisprudence. Law that is 
eertain can at least be known and obeyed; law that 
is uncertain can neither be known nor obeyed. 
Law that is uncertain is not law at all. It is only 
when law defines itself and declares itself in pre- 
cise and accurate and definite language that it be- 
comes a rule of conduct demanding and enforcing 
obedience. If codification can give us a practical 
remedy for elastic and uncertain law, and a remedy 
which will not bring with it other evils greater 
than the one it cures, then I for one am heartily in 
favor of codification. Another serious objection 
urged against judge-made law is that it is largely 
ex post facto, as Austin puts it, that is to say the 
courts declare the law upon a given state of facts 
in an actual controversy after the parties have 
acted, instead of the law being declared in advance 
by the Legislature to meet future cases. In other 
words, rules of law are worked out at the expense 
of individual litigants, and in the heat of forensic 
controversy, with all the adventitious advantages 
or disadvantages of one side as compared with the 
other, in the eloquence or ingenuity or learning of 
counsel upon one side, or the stupidity or igno- 
rance or inaptness of counsel on the other side. 
And when as the result of months, and perhaps 
years of litigation, the rules of law applicable to 
the case are declared by the court of last resort, 
perhaps by a bare majority of one, the defeated 
party is obliged to foot the bill of an expensive liti- 
gation and abide by all the consequences of the 
rules of law thus declared, although he could not 
possibly have known in advance what the rules of 
law were or rather would be when declared, and 
could not possibly have governed his conduct by 
rules of law not yet formulated or announced. 
There is great force in the argument that the Leg- 
islature should prescribe rules of law in advance of 
litigation by which men’s conduct could be gov- 
erned and their controversies decided rather than 
leave the rules of law to be wrought out by the 
hammering of the judicial anvil upon the red-hot 
iron of a fierce lawsuit. The anvil process may 
produce a good piece of workmanship, but it is 
terrible to the unfortunate litigant whose case is 
being hammered for the benefit of jurisprudence 
and posterity. Well may he exclaim with the 
humorist: ‘What has posterity done for me, that I 
should suffer for posterity?’ Why should not the 
State bear the expense of making law in advance 
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rather than the individual bear the expense of hav- 
ing law made ex post facto? * * * I am not 
one of those who regard these arguments as wholly 
fallacious. On the contrary, as I have already in- 
dicated, I regard them as exceedingly forcible and 
weighty. I regard them as so forcible and weighty 
that if I were satisfied that codification were a 
practical and effectual remedy for the evils com- 
plained of, I should heartily favor codification.” 
But Mr. Hornblower answers these objections by 
urging that ‘‘they are more formidable in theory 
than in practice;” that ‘‘in the vast majority of 
transactions, and in almost the entire field of hu- 
man conduct, the law is reasonably plain and cer- 
tain and ascertainable;” that the doubtful points 
are usually the statutory points; that it is impossi- 
ble to frame a statute that shall not give rise to 
diverse construction; and finally and chiefly, ‘‘the 
lack of proper machinery for framing a code.” 
He calls Mr. Field’s code ‘‘ botch work,” but with 
his candor and his views on the subject generally, 
he would probably say the same of any code, al- 
though he and Mr. Carter and Mr. J. Bleecker Miller 
should spend their lives in constructing it. The 
objection to legislative tinkering is very easily ob- 
viated by providing a commission for suggesting 
and passing upon amendments. He quotes Prof. 
Monroe Smith as opposing codification because it 
will ‘‘denationalize our jurisprudence,” and as ap- 
proving judge-made law because under it ‘‘ there is 
a constant tendency to assimilation between the 
various States.” It seems to us that the surest way 
to assimilate the law of the nation would be by codi- 
fication. If New York should enact a Civil Code it 
would be adopted, with few changes, by every 
State which has adopted our Code of Procedure. 
The sting of Mr. Hornblower’s paper is in its tail, 
through which he emits his bitter hostility to the 
proposed Civil Code. We do not care to follow 
him here, except to say that it is not true that “the 
advocates of codification in England have united in 
condemnation of it.” Only a very few have con- 
demned it, and the chief of these had to eat his 
own words to doit. Besides, we don’t care much 
for the opinions of the English professors. Almost 
every improvement in the laws of England how- 
ever has been borrowed from us, and a country 
which imitated us in its procedure would be very 
likely to follow us in our scheme of principles. 


The New York Press says District-Attorney Fel- 
lows spells his vocation with ana. He evidently 
has not read, or at least does not follow our views 
of recumbency in vacation. He is going about de- 
livering stump-speeches in the political canvass in- 
stead of delivering them to confiding or skeptical 
juries. This is all wrong. ‘lo say nothing of his 
disregard of the public interests, it is unfair to 
scores of murderers and felons pining in durance, 
and longing for Mr. Fellows to come back and let 
them off. He might perhaps better serve his party, 
although in a humbler way, by releasing some in 
time to vote, as we dare say now and then one would, 





on his side. Much better would it be if the gen- 
tleman were spending his vacation on his back, 
even if it were in his office, with a fragrant 
Havana between his teeth, dictating to a distinc- 
tively comely type-writer of the gentle sex. Better 
if he were spending it at his club, recalling to ad- 
mirers, less than forty years of age, the bloody 
fields whereon he earned his title of Colonel. We 
can appreciate his patriotic anxiety for the welfare 
of this country, which he did so much to promote 
in her desperate struggle to preserve her integrity. 
We can appreciate his wild determination to pre- 
cipitate himself into the deadly tariff breach. But 
there are other gentlemen who are hired and ex- 
pected to attend to these matters of general inter- 
est. Have we not one hundred thousand Federal 
office-holders, who under the present efficient ad- 
ministration of civil service reform doctrines, are 
actively looking out for these matters? Mr. Fel- 
lows, being only a county officer, should restrict the 
ardor of his nature, and condescend to mind the 
narrow criminal affairs of Manhattan Island. If he 
attends well to these, no doubt his admiring con- 
stituents may at some time make him ruler over 
many things, perhaps even mayor, or at least presi- 
dent. He should reflect that it is his peculiar 
province to arraign local criminals, and not the 
great mass of criminals constituting the opposite 
political party. There are plenty of burglars in the 
Tombs, without bothering about those who are now 
trying to break into the Federal offices. He also 
should consider the risk he runs of having some 
boodler accidentally convicted by his over-officious 
subordinates in his absence. He should heed the 
gentle expostulations which have been addressed 
to him from the bench, and resume business at the 
old stand. It is barely possible that those narrow- 
minded Manhattan Islanders have some reason to 
expect that he should give his time and attention to 
the affairs for which they pay him a rather liberal 
salary. It is possible that they made a mistake in 
choosing for such a comparatively insignificant 
office a man whose genius soars so much higher. 
It is always a mistake for a commander-in-chief to 
select for his chief of staff one who has himself 
been an independent commander. Napoleon made 
this mistake in thus appointing Soult in the Water- 
loo campaign. If local justice meets serious de- 
feats, it will be because the man to whom the pro- 
tection of the community has been intrusted cannot 
bring his mind down to such petty matters, when 
the grand affairs of the nation are at stake. But 
really Colonel Fellows ought to come off the stump 
or resign his office. We dare say he will do the 
latter. 


We flatter ourselves that we know a good thing 
when we see it, even if we do not assent to the 
writer’s general views, and so we applaud this sen- 
tence in Mr. J. T. Ringgold’s paper on ‘The 
Theory of Culpability,” in the current number of 
the Criminal Law Magazine: ‘‘If there be such a 
disease as ‘kleptomania,’ its victim may be con- 
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sidered as a person who does automatically what 
our remote ancestry did deliberately, and as one of 
their regular means of subsistence.” Nothing 
could be neater than that. 





NOTES OF CASES. 





N City of Gainesville v. Caldwell, Georgia Supreme 
Court, May 7, 1888, it was held that a wit- 
ness having been examined by commission, was 
prima facie mentally competent to testify; and 
evidence consequently taken, tending to show that 
he was insane when he was examined, was for con- 
sideration by the jury under proper instructions 
from the court, and not for final adjudication by 
the judge presiding, there being also testimony in 
favor of sanity. The court said: ‘‘ Turner, after 
being examined as a witness in behalf of the plain- 
tiff below, was found to be a lunatic or insane, and 
was committed to the lunatic asylum of South Caro- 
lina, the State of his residence. Upon the offer to 
read his testimony as taken by the interrogatories, 
evidence taken from other witnesses by interroga- 
tories, pro and con, was before the court, and it was 
insisted that the court should look into this testi- 
mony, and decide whether the witness was sane or 
insane at the time he was examined by the com- 
missioners to take his interrogatories. The court 
declined to determine the question affirmatively or 
negatively as to whether he was sane or not, but 
submitted all the evidence to the jury, with proper 
instructions we may assume, with reference to con- 
sidering or not considering the evidence, according 
as they found he was sane or insane at the time of 
his examination. We think this was right. He 
having been examined under a commission issuing 
from the court, the presumption is that the com- 
missioners would not have examined him unless he 
had been sane at the time of the examination. We 
have a case (Formby v. Wood, 19 Ga. 581) in which 
a person, who by his guardian had sued as a luna- 
tic, entered an appeal. The case having been de- 
cided against the guardian, the lunatic himself came 
in and entered an appeal, and in doing so he filed a 
pauper affidavit. The question came up afterward 
on a motion to dismiss the appeal on the ground 
that the affidavit had been made by the lunatic, 
and the appeal entered by him instead of by the 
guardian, The court held that prima facie the lu- 
natic was competent to take the oath and to enter 
the appeal, and the motion to dismiss it was de- 
nied. Here we have the case of commissioners act- 
ing under authority of the court, having examined 
this person as a witness. The testimony was re- 
turned as duly taken, and the question came as to 
whether the witness was competent to be sworn as 
awitness. Prima facie he was competent, because 
he had been sworn by persons properly appointed 
by authority of the court to administer the oath. 
He had been sworn and examined, and therefore 
his evidence was properly submitted to the jury, 
and together with it all the evidence on both sides 





touching upon the question of the witness’ sanity 
or insanity. This testimony included the evidence 
of one of the commissioners, who testified that the 
witness was sane, and was careful and rational in 
making his answers to the interrogatories. We 
think that if it was the duty of the court to deter- 
mine prima facie upon the competency of the wit- 
ness in regard to his sanity or insanity, the mere 
fact that he had been examined as a witness by 
commissioners, under the commission, was enough 
to justify the court in allowing the evidence to be 
read, and to submit that, together with all the tes- 
timony touching the sanity or insanity of the wit- 
ness to the jury, for them to deal with.” 


In Bradbury v. Fire Ins. Ass’n of England, Maine 
Supreme Judicial Court, June 12, 1888, it was held 
that a policy on plaintiff's ‘‘frame stable building, 
occupied by assured as a hack, livery and boarding 
stable,” specifically described, and on ‘this car- 
riages, sleighs, hacks, horses, harnesses, blankets, 
robes and whips contained therein,” does not cover 
plaintiff's hack not in said stable but in a repair 
shop one-eighth of a mile away on another street 
in the same city, without the knowledge or consent 
of the insurer, for the purpose of being repaired. 
The court said: ‘‘ Upon the question there appears 
some conflict among the authorities. The general 
rule stated by text-writers, and held by the general 
current of decided cases, is that the place where 
the personalty insured is kept is of the essence of 
the contract, as by that the character of the risk is 
largely determined, and the property is covered by 
the policy only while in the place described. 1 
Wood Ins. 110; Blodgett Fire Ins. 22; Foundry v. 
Insurance Co., 1 Cliff. 300; Insurance Co. v. Gus- 
dorf, 48 Md. 506; Railroad Co. v. Insurance Co., 7 
Gray, 64. The following -cases are cited as estab- 
lishing an exception to the general rule, and as sus- 
taining the plaintiff's contention. Hverett v. Insur- 
ance Oo., 21 Minn. 76; Holbrook v. Insurance Co., 
25 id. 229; McCluer v. Insurance Co., 43 Iowa, 349; 
S. C., 22 Am. Rep. 249; Longueville v. Assurance Oo., 
51 Iowa, 553; S. C., 33 Am. Rep. 146; Lyons v. In- 
surance Co., 13 R. I. 347; 8. C., 51 Am. Rep. 364. 
We think a careful examination of all these cases 
will show that the chattels insured are so described 
in the policy that they can be identified without 
reference to the building or place where they were 
kept; and the courts held that the words ‘con- 
tained in’ a certain building, or kept in a certain 
building or place, was a part only of the descrip- 
tion of the chattel, and if from its nature, charac- 
ter or ordinary use the parties must have under- 
stood that it was to be out of the building or place 
a part of the time in ordinary use, the policy should 
be held to cover it while so out. This is going to 
the verge in construing the language used by the 
parties in a contract, when ordinarily it does not 
bear such meaning. But this case does not appear 
to us to be within the authority of those cases. 
the policies in suit do not insure a particular car- 
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riage or hack by any description by which it can be 
identified without reference to the stable. They do 
not insure all the plaintiff's carriages, hacks, etc., 
used in his livery business contained in the stable 
described. It cannot be held that they cover only 
such carriages, hacks, etc., as were contained in 
the building named at the date of the policies. 
From the nature of the plaintiff's business it must 
have been in the contemplation of the parties 
that the chattels named might be changed from 
time to time during the year; some sold, some worn 
out, some destroyed by accident, and others put in 
to take their places. The policies are similar to an 
insurance of a shop-keeper on his stock of goods in 
shop, or of a railroad company on its rolling stock 
on its road — constantly changing. In such cases 
the property insured can be ascertained only from 
the place of business named. Lyons v. Insurance 

Co., 13 R. I. 847; Foundry v. Insurance Co., 1 Cliff. 

300; Ring v. Assurance Co. (Mass.), 14 N. E. Rep. 

525. The policies insure such of the plaintiff's car- 

riages, hacks, etc., as are contained in his stable at 

the time of loss. We can see no other way of iden- 
tifying the property covered by the policies. It 
cannot be that the policies should be so construed 
that they will cover a hack once put into the stable 
and then taken out, wherever it may be. The lan- 

guage of the contract is not apt to embrace such a 

risk. The risk might thus be increased twofold or 

threefold, and still if the contract must be con- 
strued as covering it, it is not a forfeiture of the 
policy for an increase of the risk. It is simply the 

risk contemplated by the parties. Railroad Co. v. 

Insurance Co., 7 Gray, 66.” See Noyes v. N. W. 

Nat. Ins. Co., 64 Wis. 415; S. C., 54 Am. Rep. 631; 

English v. Franklin F. Ins. Co., 55 Mich. 2738; 8. C., 

54 Am. Rep, 377. 

ADDRESS OF GEORGE G. WRIGHT, PRESI- 
DENT OF THE AMERICAN BAR ASSOCIA- 
TION, SARATOGA SPRINGS, AUG. 15, 1888. 

II. 
NEW JERSEY. 

Here we have three hundred and thirty-seven pub- 
lic and special public acts, and eleven joint resolutions. 
As compared with many other States, few are private 
or local. A great proportion however refer and relate 
to State and municipal goveruments and polity. Thus 
there are fifteen to twenty relating to borough gov- 
ernments; quite as many on the subject of assess- 
ments and taxes; also of roads and turnpikes. As to 
manufacturing corporations, perhaps double the num- 
ber, and six or eight of value to savings banks and 
their officers and stockholders. 1 find several on the 
subject of the liquor traffic. and two of them especi- 
ally (chapters 110 and 179) providing under fair penal- 
ties for license; giving the power to prohibit to the 
managing boards in incorporated towns, and to any 
county on petition and vote; the petition to require 
the vote to be signed by at least one-tenth the legal 
voters; the power to prohibit absolutely the sale of 
alcoholic, spirituous, vinous, malt, brewed or intoxi- 
cating liquors therein. Thus, we have the power to 
prohibit in incorporated towns, and ‘‘local option” 
in the counties. 

I find also a very nice little statute severely punish- 





ing those who mark, mutilate and otherwise injure 
books belonging to library associations; another giy- 
ing to trust companies in certain instances the power 
to discount bills, buy and sell coins, bills of exchange 
and commercial paper; another for the promotion of 
manual training in public schools; and a very impor- 
tant and elaborate act, with others in aid, for the cer- 
tification of marriages, births and deaths, the vital 
facts relating thereto, and for the record thereof. 

The huntsman, whether for sport or otherwise, must 
seek elsewhere than in this State for the wild deer for 
two years after February 28, 1888, and at the expira- 
tion of that time, only during the month of Novem- 
ber in each year, while the English hare is protected 
for three years; and by still another act, the State is 
divided into two game sections, which fix the time for 
taking, etc., certain game, birds and animals therein. 

Legislation will be found also to still further secure 
to workingmen the payment of their wages in lawful 
money, and for the punishmeut of certain manufac- 
turers who may violate the same (128); providing that 
all persons under the age of sixteen, detained in any 
jail, workhouse or penitentiary, shall be kept separate 
and apart from those above such age; to provide still 
further security in cases of fire in hotels and other 
buildings; while bicycles and other vehicles propelled 
by pedo or manu-motive-power are declared to be car- 
riages for road purposes, and the riders thereof have 
certain rights which *‘all the world and the rest of 
mankind ” are bound to respect. 

If we turn to chapter 166, we find that clerks may 
be appointed for the grand jury; by 165 that dyers 
have alien upon goods for labor performed, or mate- 
rials furnished in or about the same, or other goods of 
the owner; that 190 establishes standard packages for 
cranberries, declaring that the legal bushel of this 
good appetizer shall be thirty-two quarts, rounded 
measure; and finally the people of this good State 
conclude to validate instruments having scrolls and 
other devices by way of seals, instead of wax, and to 
permit scrolls, etc., hereafter, on all instruments 
where a seal shall be deemed necessary, to be just as 
effectual as if they had impressed a waxy substance as 
large and imposing as any sun-flower. 

A very different subject is treated of in 219, which 
provides for the appointment of two persons to be 
known as commissioners of juries, not of the same 
political party, who, as therein pointed out, are to 
draw and select all grand and petit juries; another 
(222) in relation to local indexes for public records in 
counties of two hundred thousand inhabitants (a sub- 
ject certainly of vast and growing importance in the 
populous counties of the east, or elsewhere, and which, 
in view of the many difficulties in the description of 
irregular pieces of property, etc., would seem to de- 
mand the best thought of those competent to judge 
and act). 

Pure cider vinegar it is hoped to secure by chapter 
238, while 177 requires the polls to be open on election 
days, without intermission, from 6 A. M. until sunset; 
then 204 allows special partners to contribute to a lim- 
ited partnership goods, wares and merchandise inlieu 
of cash; but 205 is more important, in that it gives to 
a married woman living apart from her husband, hav- 
ing no issue from such marriage, the right to sell her 
private property without her husband joining in the 
conveyance or sale thereof. 

Travellers are to be relieved of snow blockades, if 
road overseers do their duty, under chapter 248; while 
the ‘‘advertising for sale,” etc., of counterfeit coins, 
etc., is prohibited and punished by chapter 233; and 
finally the soldier is protected and remembered, in 
that $500 of his property is exempt from tax- 
ation (323); that holding an office in any 
county or city, the tenure whereof is not affected by 














ny 








THE ALBANY LAW JOURNAL. 249 














law, he is to continue therein during good behavior; 
cannot be removed for political reasons, nor except for 
good cause to be shown after hearing (chapter 104); 
und also, that if any one, without being entitled so to 
do, shall wear the insignia or rosette of the ‘* Loyal 
Legion,’’ he shall be punished, ete. (chapter 232). 

But this is enough for this apparently well-governed 
State, and now, what shall be found of interest in the 
imperial State of 

NEW YORK? 


At a very late hour I received the advance sheets of 
what I suppose to be all the enactments of the last ses- 
sion of this State, about six hundred, and hence prob- 
ably all. 

“The people of the State of New York, represented 
in Senate and Assembly,”’ evidently feel little need of 
general legislation, and hence we have very few acts 
of this kind. 

As in some other States, the wearing of the insignia 
or rosette of the order of the ‘‘ Loyal Legion” to ob- 
tain aid, ete., is prohibited. The sale or useof intoxi- 
cating liquors, including ale, wine, beer, and fermented 
cider on the grounds of agricultural or horticultural 
fairs, or within two hundred yards thereof, is pro- 
hibited; and a commission is provided for to ré@vise, 
simplify, consolidate, etc., all statutes relating to the 
disposition, use, etc., of intoxicating liquors, who are 
to report the result of their labors to the Legislature 
with bill, etc., embodying a clear, positive, etc., sys- 
tem adapted to the requirements of the people, etc. 

Prior statutes relating to the solemnization of mar- 
riages are amended, to what extent I have not care- 
fully examined, but I observe among others, “the 
leader of the Society for Ethical Culture of New York 
City,’”’ is authorized to tie the two willing hearts. 

In harmony with some other States it is declared 
that no honorably discharged soldier, sailor, etc., 
holding a position by appointment in any county or 
city, shall be removed therefrom, except for cause 
upon hearing. The authorities of every public school 
are required to assemble the scholars thereof on the 
first day of May (Arbor Day) in each year, and bave 
such exercises as shall tend to encourage the planting, 
protection, etc., of trees and shrubs. 

All officials of the State receiving and disbursing 
public moneys are required to deposit and keep the 
same in some responsible bank or banks, or banking- 
house, to be designated by the comptroller. 

There is an act providing for the incorporation of 
societies for the prevention of cruelty toanimals. Also 
one making a most radical innovation and introduc- 
ing a new method for the infliction of the death pen- 
alty (amending prior statutes), containing among 
others, a provision that the punishment must in every 
case be inflicted by causing to pass through the body 
of the convict a current of electricity of sufficient in- 
tensity to cause death, to be continued until death en- 
sues. This law also abolishes public executions, and, 
as said by another, attempts ‘‘to prevent the con- 
demned criminal from holding daily levees at the 
door of his cell.” 

If a defendant shall reside in the State undera false 
name, without knowledge of plaintiff, the time of resi- 
dence under such assumed name shall not inure to 
such party pleading or setting up the statute of limi- 
tations. Chapter 543 givesalien toany one placing 
a monument, grave-stone, etc., in any cemetery 
for the agreed price thereof on such monument, 
etc., such lien to be worked out by giving no- 
tice to the superintendent of the cemetery, who 
is to notify the owner; if debt is not paid 
within a time named, the monument may be re- 
moved to the outside of the burial ground and there 
sold, proceeds paid over, etc.; apparently a most sum- 
mary proceeding, without the intervention of any 





court, or invoking any kind of judicial action. There 
is also an act amendatory and supplementary to prior 
statutes to secure the people against unclean, impure, 
adulterated milk, cream, etc. Another providing for 
free evening lectures in the city of New York, for the 
benefit of working men and working women, on the 
natural sciences and kindred subjects; and the hearts 
of all lovers of the gun and rod, as we may well sup- 
pose, are made glad by a very elaborate statute, pro- 
viding for the appointment of one chief and fourteen 
assistants, to be known as ‘‘Game and Fish Protec- 
tors,” together having apparently all the powers 
needed to enforce the laws of the State for the pro- 
tection of game, fish, etc. To carry out the law an ap- 
propriation of $19,000 is made, liberal provisions for 
salaries, and it would seem that thereunder fish, deer, 
turkeys, moose and all animal creation would be 
reasonably well protected for the benefit of the future 
citizens of this great State. 

This must suffice for New York. There are many 
amendatory acts as to civil and criminal procedure 
and matters of like importance. Some of them, I am 
satisfied, involve no substantial changes. Others I 
have not had time to compare. While I shall much 
regret if for this or any reason I have omitted refer- 
ences to matters of importance, I am nevertheless 
compelled to do so and go to the first child of the 
great ordinance (1787), 

OHIO. 


The worthy member of the‘ General Councii from 
this great central State, whom I regret to say is pros- 
trated by illness, from which we all hope he may soon 
recover, called my attention to such legislation therein 
as seemed to him entitled to consideration. Without 
following in order the references made, I remark that 
I find at least nine acts in relation to the liquor traffic, 
some prohibiting selling within certain distance of 
meetings, institutions, etc., named; others providing 
for local option in townships, cities, etc.; one in 
respect to instruction in schools as to the effects of 
alcoholic drinks, and all tending to limit and restrict 
sales; one forbidding the employment of color-blind 
persons by railroad companies; another as to reports 
by proper officers of long-time unknown depositors 
in savings banks, and which contams, among other 
provisions, to me the somewhat novel one that after a 
certain time all such deposits shall be paid to the 
county treasurer and credited to the general fund 
thereof. 

You will find also an act to prevent adulteration and 
deception in the sale of dairy products; another de- 
claring that no cattle wintered in Florida, Georgia and 
six other States named, and the Indian country, shall 
for six months of the year be driven into Ohio; that 
goods made by convicts in other States shall, if ex- 
posed for sale in this State, be labelled “convict 
made;’’ for the appointment of nine inspectors; pro- 
viding for the placing to the credit of a convict a cer- 
tain amount of his earnings, to be paid to him or his 
family as the managers may deem best; a very nice 
and suggestive little enactment regulating the pay- 
ment of dividends by corporations; another for the 
payment of wages to employees in mining and other 
companies twice in each month in lawful money, ete. ; 
prohibiting boys under twelve from working in any 
mine, or those between twelve and sixteen unless 
they can read and write; one amending the law in re- 
lation to primary elections by political parties, a valu- 
able provision being that proxies are prohibited in con- 
ventions of such parties; and finally the poor English 
sparrow is doomed in that a bounty of ten cents per 
dozen is to be paid for their destruction, and thus 
while, according to the veracious Bill Nye, a big police- 
man with his club may legitimately and safely brain 
them in Central Park, an inhabitant of Ohio (for if 
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not such he cannot get the bounty) may add to his ex- 
chequer by furnishing the heads or dead bodies of 
these ostracised chirpers and hoppers. Let us leavea 
State though ever so good vet so cruel and go to 


RHODE ISLAND. 


In this State we have laws continuously from the 
public statutes of 1882 (revision), chapters 665 to 711 in- 
clusive, and covering sixty-six pages. 

Chapter 672 provides for the further submission to 
the electors of a proposed amendment to the Constitu- 
tion on the subject of suffrage, which limits the right 
to male citizens, twenty-one years of age, having a 
residence and home in the State for two years, and in 
the town or city in which he may offer a vote, for six 
months; whose name is registered on the last day of 
December of the year next preceding the time of his 
voting, provided that if the vote is offered in an elec- 
tion of a city council, or upon a proposition to impose 
a tax, or the expenditure of money, an elector must, 
within the year next preceding, have paid a tax based 
upon property assessed in such city, of the value at 
least of $134. A further amendment provides for the 
assessment upon every person, who, if registered, 
would be qualified to vote, the sum of one dollar, 
which is to be paid into the treasury of said town or 
city for the support of public schools. 

To secure equality of rights to those dealing with 
life insurance companies, it is provided that no such 
company shall make any distinction or discrimination 
as to premiums or rates, except such as shall apply to 
all persons of the same sex, age, general condition of 
life and hope of longevity, nor require rebate, diminu- 
tion or discount upon the sum to be paid, nor sigu any 
contract by which the insured shall bind himself, his 
heirs, etc., to accept any less sum than the ful] value 
of the policy, other than such as are imposed upon all 
persons in similar cases (chapter 673). 

There is further legislation (amendatory of chapter 
488 of the public laws) for the purpose of still more 
effectually helping worthy soldiers and saiiors uf the 
late war and their families (chapter 682); as also for 
the more efficient action under prior statutes of the 
State board of health (chapter 684). 

So too it is provided that corporations may be dis- 
solved upon the petition of any stockholder or creditor 
when it becomes insolvent, or where, by reason of the 
fraud, negligence, misconduct or continued absence 
from the State of its executive officers, whose stock- 
holders have omitted for an unreasonable time to hold 
meetings or attend to its concerns, the effects of such 
corporation are in danger of being wasted, or does or 
omits any act which is ground of forfeiture. In such 
cases the court is to appoint a receiver, who is to pro- 
ceed, etc. (chapter 686). 

For the protection of patrons of hotels and boarding- 
houses, the State board of health is required to exam- 
ine into the sanitary condition of such buildings, into 
the source, sufficiency and quality of the water sup- 
ply; the ventilation; means of preventing fire, and 
modes of escape therefrom; and such other conditions 
as such board may require (chapter 688). 

A statute of some importance is chapter 690, which 
declares that the delivery of a certificate of stock of a 
corporation, transferable only on the books of the 
company, on surrender of the certificate, to a bona 
fide holder or pledgee for value, together with a writ- 
ten trausfer of the same, or a power of attorney to 
sell, assign and transfer, signed by the owner of the 
certificate, shall be a sufficient delivery to transfer the 
title against all parties, saving the right of the corpora- 
tion to pay dividends to the record holder until the 
transfer is recorded. 

Railroad corporations are required to draw cars of 
other companies over their roads; to furnish conven- 








ient and suitable depot accommodations for the pas- 
sengers and merchandise of other roads, aud to see to 
the delivery of the same in the same manner it re- 
ceives and delivers its own passengers and freight. If 
disagreements arise, the Supreme Court appoints 
three commissioners who are to decide, and any jus- 
tice of that court bas power by injunction or other 
order to compel compliance with the directions of 
such commissioners (chapter 695). 

It is declared to be the object of 701 (using its very 
terms) to provide for neglected and dependent chil- 
dren, not recognized as vicious or criminal, such influ- 
ences as will tend toward an honest, intelligent, self- 
supporting manhood and womanhood, the State so far 
as possible holding to them the parental relation. The 
object is certainly most praiseworthy, and the act 
would seem to be well framed to secure in part, or 
some extent, at least, its accomplishment. 

Aside from an act in relation to unclaimed deposits 
in savings banks (chapter 692), another for the estab- 
lishment of a State agricultural school (chapter 706), 
and one amendatory of the general statute in relation 
to mechanics’ liens, I believe in those referred to, we 
have all necessary to note of the legislation of the 
State of ‘“‘ Rhode Island and Providence Plantations,” 
and Will turn to ‘sunny ”’ 

SOUTH CAROLINA. 

If a want of industry could by possibility be charged 
to any of the people of this State, it certainly cannot 
to their representatives in the last Legislative As- 
sembly, which met November 22, and adjourned De- 
cember 24, 1887, giving to their constituents a volume 
of four hundred and twenty-eight pages, containing 
two hundred and sixty-six acts and joint resolutions, 
or an average of ten for each legislative day. As you 
may readily suppose, a very large proportion are local 
or private (about two hundred and fifty), and yet there 
are some well deserving notice. Among others as fol- 
lows: 

For relief of sureties upon appeal bonds (not very 
different from that found in many States) (chapter 
378), in relation to appeals in criminal cases, which de- 
uies to any judge the power, pending an appeal to the 
Supreme Court, to grant bail to any one convicted of 
any offense the punishment whereof is death or im- 
prisonment for life, or for any term exceeding ten 
years (chapter 380); and another as to the charges to 
be made by railroads for the transportation of prop- 
erty (chapter 384). This act, evidently intended by 
amendments of a prior statute to relieve it somewhat 
of its trammels, provides in its most notable portion, 
that the commissioners (State railroad) have authority, 
conjointly with the railroad companies, to make 
special rates for the purpose of developing all manu- 
facturing, mining, milling and internal improvement 
companies in the State, a provision which it may be 
suggested might be copied with profit in other States 
needing, as all do—especially the newer ones—such 
encouragement and development. 

Chapter 385 gives to the father, or the mother, the 
father being dead, the power by deed or last will and 
testament, to dispose of the custody and tuition of any 
minor child or children, whether born before or after 
the death of the father, during the minority of said 
child, to any person or persons in possession or re- 
mainder. Such custodian is given the rights of a 
guardian of person aud property (made by deed or 
will), and must report to the proper court. 

Christian institutions of learning are protected 
against the evils of cock-fighting within three miles of 
their location (chapter 395); while the purchaser or re- 
ceiver of stolen goods, knowing that fact, may be pre- 
sented and punished, whether the principal felon be 
previously punished or is ever brought to justice or 
not (402). 
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A statute containing, at least to those trained under 
the common law, provisions somewhat novel is ove 
regulating criminal practice (chapter 114). By this it 
is provided, among other things, that any indictment 
shall be deemed good if, in addition to allegations as 
to time and place, it charges the crime substantially 
in the language of the common law or statute; that 
every objection thereto fora defect apparent on the 
face thereof shall be taken before receiving the jury 
and not afterward; that any defect in form may be 
amended by the court; that it shall be competent for 
the court to amend an indictment during trial so as to 
conform it to the proof, and such trial is to proceed as 
if no variance had occurred. And while the right to 
ten peremptory challenges is secured a party charged 
with the commission of certain felonies, yet, if there 
be a dozen or more jointly tried for the same offence, 
no more than twenty such challenges shall be allowed 
to all. 

The quail, pheasant, partridge, woodcock and wild 
turkey are not to be killed, caught or injured, nor to 
be pursued for such purposes, nor sold nor exposed 
for sale between the first of April and November, nor 
the dove between the first of March and August in 
any year (chapter 421). 

Most of the statutes named are amendatory, while 
we have new and apparently well-considered legisla- 
tion in chapter 423; in relation to warehousemen and 
property in their charge. By this no receipt is to be 
good unless the grain, etc., be actually received, be in 
store and under the control of such warehousemen at 
the time of issuing such voucher. If duplicate receipts 
are issued they are to be so marked. Such warehouse 
vouchers are transferable by indorsement; the holder 
is to be deemed the owner so far as to give validity to 
any pledge, etc., created thereby; but if the words 
“not negotiable ’’ are indorsed thereon there cannot 
be a transfer with right of lien, ete. Reasonably 
heavy penalties follow the violation of the provisions 
of the statute, and the right of private action is re- 
served to cover all damages, immediate or consequen- 
tial. 

All the earnings or moneys of a married woman are 
declared to be her own separate estate, and any con- 
veyance or mortgage affecting her separate estate, exe- 
cuted by her, shall be effectual to charge such estate, 
when the intention to so convey or charge is declared 
in such instrument, etc. (chapter 407). 

Adverting by reference merely to the act intended 
to ‘“‘prevent monopolies in the transportation of 
freights and to secure free competition in the same”’ 
(410), to that creating and establishing a department 
of agriculture (396), and that defining the several de- 
partments of the State University (to be established, 
it will be observed, exclusively for white stu- 
dents), I say with these hurried references to 
these in many respects important statutes, I[ 
leave this State with onefurther remark: In the en- 
acting clause of every statute will be found these 
words, ‘‘ Be it enacted by the Senate and House of 
Representatives of the State of South Carolina, now 
met and sitting in General Assembly, and by the au- 
thority of the same,’’ and the conclusion shows not 
only date of passage, but of approval. Emergency 
clauses however, asin the case of Texas, next to be 
noted, are not to be found. 


TEXAS. 


We have only to do with the laws of the special ses- 
sion of this State, which met April 16 and adjourned 
May 15 of the current year. Of the thirty acts there 
found but few are “ noteworthy.” 

The first relates to private corporations, and speci- 
fies thirty-one distinct purposes for which they may 
be formed. Among others, for the “‘ promotion of mu- 





sic, painting or other fine arts;’’ “ the support of pub- 
lic worship,’ as also for the “purchase and sale of 
goods, wares and merchandise and agricultural and 
farm products.’’ The act is amendatory of the one 
referred to last year by your president, and retains 
the anomalous provision of which he spoke, requiring 
the number of incorporators for the purpose last 
named to be at least ten; that no one can hold orown 
more than $500 worth of stock, and if he holds more is 
liable for all debts. The necessity of this act would 
seem to grow outof what is recited in the second sec- 
tion, to-wit: that prior acts restricted the amount of 
capital stock in the formation of corporate and co-op- 
erative associations to an extent injurious to the pub- 
lic interests,and because of the great public importance 
that such corporations which tend to the rapid devel- 
opment of the State, with greater capital stock should 
be immediately organized. And this recital, by the 
way, is one which in this or some other form is found 
in all their acts, and which being peculiar as far as I 
know to this State, I may refer to hereafter. 

Another act relates to appeals and writs of error, 
which seems designed to hasten decisions in the Su- 
preme Court of cases which are of great interest to 
the people of the State (chapter 2). 

The third chapter relates to taxation, and provides 
that property temporarily removed from the State on 
or before the lst day of January, and if removed prior 
thereto for the purpose of evading taxation, and all 
notes or bonds executed for money loaned in the State 
wherever they may be, shall be liable to assessment; 
the latter so long as such bonds or notes remain un- 
paid. 

Another chapter (4), also relating to taxes, makes 
them a prior or first lien in cases of assignment or levy 
by attachment or other process, or when the estate of 
a decedent is insolvent; but in the latter case such 
lien is subject to allowances to widows and minors, 
funeral and expenses of last sickness. 

Other acts exempt some ninety counties from the 
operation of the district (school) system; provide for 
reports of the disbursement of the school fund, and 
for the loan of a half-million belonging to the general 
revenue of the public free-schoo] fund, to be returned 
without interest when the available school fund will 
justify. The Stateis evidently in a good condition 
financially, and this legislation shows too a most laud- 
able interest in the maintenance of free public 
schools. 

An act of four lines gives the full right, power and 
remedy of injunction to the county or district attor- 
ney or attorney-general to prevent, prohibit or re- 
strain the violation of any revenue or penal law of the 
State; such right or remedy being declared to be cu- 
mulative (chapter 110). 

And thus you have all the legislation of this great 
State. Referring fora moment tothe matter before 
suggested, I find that almost every act not only shows 
the vote by which it passed each house, but also recites 
a reason or reasons why it was not read three several 
days, and why ‘‘an emergency exists for its taking ef- 
fect from and after its passage.’’ These provisions are 
as far as 1 know peculiar, and though in part analo- 
gous to the constitutional requirement found in some 
States, that all general statutes shall take effect on a 
day named long after the approval, and then only 
when published and circulated, unless the Legislature 
shall provide otherwise, and its earlier publication—I 
say, though thus analogous, the Constitution of Texas 
seems to go further, and requires that the law shall re- 
cite why it could not be read on three several days, 
the vote by which it was passed, and also why or for 
what reason it is deemed necessary to have it take ef- 
fect at once or upon its passage, and this too appar- 
ently before its publication, or whether published or 
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not. And thus we see again how each State for itself 
shapes its fundamental law and methods and forms of 
legislation. But one State remains; that is 


VIRGINIA. 


In a volume of five hundred and eighty-two pages 
this ancient Commonwealth gives us very little in the 
least noteworthy. 

To pollute drinking-water is made a misdemeanor; 
undertakers who pay a license tax as merchants are ex- 
empt from jury service; operatives and laborers in and 
about coal mines, steel, iron and all other manufactories 
are secured their wages at regular intervals in lawful 
money of the United States; the names of special as 
well as general partners composing a partnership are 
required to appear conspicuously upon the front of 
their place or places of business; the general partners 
only cau contract in relation to such businéss; a fail- 
ure of the special partner to comply with the act 
makes him liable as a general partner. Certain judges 
(apparently where their salaries are small or the busi- 
ness not over burdensome) may practice in other spec- 
ial tribunals and cases; and finally there is an act for 
submitting te the electors the question of « constitu- 
tional convention. Happily, as we hope, the State has 
but little need for further general legislation, which 
should be, as I have no doubt it is, cause for thanks- 
giving and congratulation. 

And this, gentlemen, completes the review of State 
statutes. Some others I ought to have had, but after 
the most diligent effort could not obtain. Asa conse- 
quence I must turn them over tothe coveted care of 
my successor. 

And thus, gentlemen of the association, having 
broughtto your attention, [ fear in a manner quite 
imperfect and certainly at too great length, the most 
notable changes in statute law on points of general in- 
terest in the States named and by Congress during the 
preceding year, I may be pardoned—since there is 
nothing negativing the right or duty so to do—some 
general observations. 

And first, and permit me to add, most prominent, to 
discharge a duty always sad. 

Three years since, one standing where I do, but now 
enjoying, as we all believe, the reward of an honest 
Christian life, took occasion to speak in words of 
beauty and feeling of the great commander who had 
then so recently from McGregor’s mount ‘‘ stepped 
from the topmost round of the ladder of earth to his 
home in the skies.” Last year your president, in 
touching eulogy, spoke of one who had been long and 
usefully connected with the work of this association, 
his State and the nation. And let us to-day also pause 
for a moment whiie we pay a slight tribute to the 
memory of one who, within the year, by his death, has 
brought mourning to the high court over which he 
presided for many years, as also to the nation and the 
world. 

Jay, Ellsworth, Marshall, Taney and Chase had 
worn the ermine of his station, and on bis shoulders it 
was neither misplaced, tarnished nor dishonored. Or 
as Mr. Webster said to the first chief justice, ‘* When 
the spotless ermine of the judicial robe fell upon him, 
it touched nothing less spotless than itself.’’ Perhaps 
not even the warmest eulogists of the late chief justice 
would claim for him all the learning and splendid abll- 
ities of some of his predecessors—for who can compare 
with them as jurists and statesmen ?—and yet all ad- 
mit, and especially those who knew him best, his high, 
almost unequalled. administrative character, his devo- 
tion to every duty, his strong practical sense—not per- 
haps overflowing with the abstract or technical learn- 
ing of the law, and yet full of its best and purest spirit 
—its great vital fundamental principles. He was as 
one very nearhim writes me, master of a clear style; 





his opinions were always direct, perspicuous, decisive 
and dignified, and once the point in hand was brought 
out and decided, he withheld his pen, without need- 
less and to be deplored amplification. His was a kind 
heart—his relations with his associates and the bar 
always cordial and considerate, frank and courteous, 
He was a model presiding officer, and an able and con. 
scientious judge. Called at atime when questions of 
the gravest magnitude were confronting it to the head 
of the highest court of the land, if not of the world, 
Morrison R. Waite so met his high responsibilities 
as to reflect the highest credit upon himself and our in- 
stitutions; and should those to succeed him as worth- 
ily wear his mantle as he did that of his predecessors, 
neither bar, people nor the world of jurisprudence 
will have cause to blush or feel that the tribunal so in- 
timately connected with the welfare and stability of 
the country will ever be wanting in dignity, and abil- 
ity—that integrity and learning so essential to popular 
confidence and desirable strength at home and abroad. 
Recognizing how essential this confidence, well 
founded, is to national harmony and unity—believing 
that this confidence he shared with his distinguished 
associates in an unusual degree, I can pay him no 
higher eulogy; nor will or can more be exacted of 
those to succeed him in the years to come—years so 
fraught with hope or fear to this land, the freest and 
best of earth. 
But I pass to other matters. 


SPECIAL LEGISLATION. 


The hastiest reading of the statutes to which I have 
referred will impress us with the immense amount of 
special, private or local legislation therein found. 
These statutes contain about six thousand five hun- 
dred pages, and I hazard nothing in saying that over 
five thousand of them are of the character or relate to 
the subjects named; and if you exclude appropriation 
and apportionment bills, probably not one in twenty 
would be general. I am impressed that the older 
States have not kept pace with the newer in the cor- 
rection of this evil, and a great evil itis. In Iowa, as 
in others, by the Constitution no corporation can be 
created by special law, and in all cases where a general 
law can be made applicable, including taxes, laying out 
roads, incorporation of cities and towns, locating and 
changing county seats, and many other matters, all 
laws shall be general and of uniform operation through- 
out the State. In States referred to where there is no 
such constitutional inhibition there will be found, lam 
quite sure, two or three thousand acts violative of such 
command. It is not to be wondered at therefore, as 
that princely man, Governor Stevenson, said three 
years since: “That the Legislature meets in regular 
session, and after much time spent in the important 
business of changing names, granting divorces, the re- 
moval of county seats, the remission of fines for minor 
offenses, the alteration of county roads, it becomes 
unexpectedly impressed with the idea that very grave 
andimportant affairs of the State have been wholly 
neglected.’’ And hencean adjournment to the next 
year. And if he had added, asI do, that in this legis- 
lation you will find special acts for every purpose— 
good, bad and indifferent—as for instance, to incorpo- 
rate a ‘“‘ Jockey Club,’”’ and the ‘Trotting Club,” to 
organize the ‘‘Gunpowder Baptist Church, ** to regu- 
late the shooting of black ducks,”’ ‘‘ to change the name 
of Jennie Flannigan to Jennie Reed,”’ *‘ to incorporate 
the Owl Club No. 1,” and giving like artificial hfe to 
“The Star of Bethlehem Order of Galilean Fisher- 
men;’’ to punish persons for “ taking small fish out of 
low water in Taylor county ’’—a dozen different local 
laws for as many different counties, and others alike 
odd and equally important. I say if he had added 
this you would have realized somewhat how the time 
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aud money of the people are wasted by the considera- 
tion of matters quite outside the domain of legitimate 
legislation. As J have said, thisis a great and grow- 
ing evil, and ought to be remedied, and it is hoped 
will be in the revisions and amendments of State char- 
ters now contemplated and in progress in so many 
States. Nine-tenths of all these matters, if not all, 
ought to be left at home, and this in the interest of 
wiser and more honest legislation on general topics, 
and the prosperity aud purses of the people as well as 
of legislators. 
RAILROAD LEGISLATION. 


On this subject, and perhaps corporations generally 
—but I speak of railroads alone—I say on this subject 
there are three stages. 

First. A craze before and at the time the first roads 
are building to or in a State to do every thing, by leg- 
islation and other methods, in the way of State, 
county, city, town and local taxes and burdens, and 
otherwise to invite and encourage them. 

Second. And about the time the State is well check- 
ered or grid-ironed, and the hoped-for good fully se- 
cured, to do every thing by unfriendly action (not so 
esteemed perhaps, but regarded by the movers as nec- 
essary for the protection of the people) to cramp, crip- 
ple and impair their (so-called) exorbitant income, and 
limit the extortionate prices charged by these long- 
waited for, but now-dreaded and cormvurant monopo- 
lies. 

Third. The pendulum swings somewhat the other 
way, and in the course of years, better thought and 
more familiar acquaintance with the true relations of 
such corporations to the people and their best inter- 
est, friendly intercourse, a conviction that each must 
and wants to so use its own as if possible not to injure 
another; such and other reflections lead to the repeal 
of much of the unfriendly legislation, as also to the 
correction of mistakes and unreasonable demands, 
and as a consequence an era of good-will and entire 
harmony for years tocome. Look to the very newest 
States and its legislation and you will find the first 
stage; to those in the great western valley of the na- 
tion, and you find to some extent the second; and to 
the older States and we have the third. But all have 
or will pass through the three experiences, and per- 
haps it is necessary to the full protection of the people 
and the better security of the large investments in 
these great, and not to be denied, needful and useful 
improvements and enterprises. Let us hope that the 
third is soon to be reached by all. 

Kindred to this is the unmistakable purpose of the 
people seconded, let us hope, and indeed we know by 
the interests and pleasure, no lessthan duty of rail- 
road organizations, to exact all the additional safe- 
guards of life, comfort and safety, not to passengers 
alone, but to employees as well, which science, skill or 
money can devise or furnish. Hence the duty to in- 
quire into these subjects imposed upon commissioners 
or others in many States and by Congress; the exclu- 
sion under penalty of old methods of heatingand ven- 
tilation; and the effort, pushed with so much vigor by 
many of the most intelligent and inquiring minds, to 
take the trainman from his hazardous perch on the 
cars and equally dangerous work between, and substi- 
tute safer and equally efficient methods for handling 
trains. These and many other matters tell us that 
what the people demand and will have of right—and 
tooas we must unhesitatingly believe, the companies 
wish to give—is the greatest comfort and safety to all 
using as well as those managing this now universal 
mode of travel and transportation. And this will 
come, be assured, if money and skill and effort will 
bring them. 

Analogous to these matters is the tendency of legis 
lation in all the States and Congress for the better 





protection of labor, more efficient means for its cer- 
tain payment, as also upon the subject of boycotting 
and blacklisting; for the protection of the public 
against that spirit of anarchy and violence which scouts 
all law, confounds freedom with licentiousness, ‘* ab- 
hors religion and repudiates God,” places the individ: 
ual above courts, juries, their verdicts and judgments, 
and thus endangers not only the public peace and wel- 
fare, but the very existence of organized government. 
“There shall be war and rumors of war—see that ye 
be not troubled.’’ Amid all turbulence and violence 
be it ours orderly and yet courageously to see to it 
that the majesty of the law shall be asserted, and cuts 
its way to its legitimate conclusions, whoever may 
complain, or whoever or whatever party or organiza- 
tion may be voted up or voted down. 


“<A 


SALOON. 


The hastiest reference to the legislation to which I 
have referred—and it is paralleled in other States— 
ought also to satisfy any one, that whether dram 
drinking shall be more or Jess in the future, at least 
the saloon is doomed as a place of resort. The popular 
heart and conscience will demand more churches, and 
“*school-houses on the hill-top,”’ andthe exclusion of 
the saloon from the valleys or elsewhere. In thus 
speaking I express my conviction from what are to 
me the unmistakable tendencies of the public judg- 
ment and will as shown in legislative acts — that hon- 
est, onward-pressing sentiment which in this country 
shapes legislation,and tears down as well as builds up— 
whatever my personal views on the general subject. 
The latter are of no consequence, while the formermay 
welldemand the attention of this and all associations— 
south as well as north, west as wellas east, in almust 
every State, without regard to political considerations, 
party affiliations, social conditions or religious associa- 
tions, and fortunate that thisis so. The work is stead- 
ily going on; not always perhaps in lines the best 
adapted to the end in view, but the result of aggregate 
actions, all to the same end, will be a banished saloon. 
It may return, or the drink habit in the meantime, 
even ina worse form, may continue, but whether 
these changed conditions shall be for the public up- 
building and morals, or the detriment of both, time 
alone will disclose. In this matter the people are to 
have and will have their way, and those opposed had 
as well get off the track or be run over and injured pe- 
cuniarly, politically and every way by the on-coming 
train, freighted with temperance thought, temperance 
effort and temperance determination. 


STATES AND LOCAL CONDITIONS 


Finally how does this and every like review impress 
us with theindependence of every State, the differ- 
ences in their local institutions and legislative wants, 
and yet the unity of the whole? Thus New England 
—and I speak of these matters not to the disparage- 
ment of any—industriously and carefully guards the 
accumulations of the century; speaks in legislative 
halls for an old constituency and old institutions; the 
west struggles in part for what the east ulready has, 
and seeks to invite and foster, that it may grow; the 
south, in some respects old, yet in others new, en- 
courages new lines of trade, agriculture and manufac- 
turing, and yet follows in some respects the beaten 
tracks of those whoin years gone made it a power in 
all the affairs of the nation. And so it is that one 
adopts the civil, another the common law, still 
others innovate or substantially abolish one or both. 
One State under penalties excludes colored chil- 
dren from the schools, while another will by man- 
damus compel their reception where excluded by rea- 
son of color. Some exclude almost entirely all local 
or special legislation; others devote months to little 
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else. Some have property or educational qualifica- 
tions for voters; others not. Some are pre-emiueutly 
conservative, revering and adhering to old forms, 
rules and laws; others never so happy as when aggres- 
sive, aud as they believe progressive—wiping out the 
old and substituting the uew. Some elect their judges 
by popular vote; others appoint them or elect by the 
General Assembly; each may differ from all others in 
qualifications for office-holding, tenure of office and 
duties therein; and yet notwithstanding these and a 
thousand other differences, the States move on hap- 
pily, prosperously and harmoniously as members of 
one great government, which though supreme in itself, 
is no more so than every State in its appropriate 
sphere. How strange and complex the system? What 
astudy for the now and the great future! A very 
entertaining writer in arecent number of one of our 
most popular magazines, speaking of this subject, uses 
language which I very gladly adopt: 

“To one travelling over this vast country, especially 
the northern and western portions, the superficial im- 
pression made is that of uniformity, andeven monot- 
ony ; towns are alike, cities have a general resemblance, 
State lines are not recognized, and the idea of con- 
formity and centralization is easily entertained; sim- 
ilar institutions, facility of communication, a disposi- 
tion to stronger nationality, we say, are rapidly fusing 
us into one federal mass. 

‘But when we study a State at its center, its politi- 
cal action, its organization, its spirit, the management 
of its institutions of learning and of charity, the ten- 
dencies, restrictive or liberal, of its legislation, even 
the tone of social life and the code of manners, we 
discover distinctions, individualities, almost as many 
differences as resemblances. And we see—the saving 
truth in our national life— that each State is a well- 
nigh indestructible entity, an empire in itself proud 
and conscious of its peculiarities, and jealous of its 
rights. We see that State boandaries are not imag- 
inary lines, made by the geographers, which could be 
easily altered by the central power. Nothing indeed 
inour whole national development, considering the 
common influences that have made us ‘is so remark- 
able as the difference of the several States. * * * 
One State copies the institutions of another, but there 
is always something in its life that it does not copy 
from any other. And the perpetuity of the Union 
rests upon the separateness and integrity of this State 
life. I confess that lam not so much impressed by 
the magnitude of our country as I am by the wonder- 
ful system of our duplex government in unity, which 
permits the freest development of human nature, and 
the most perfect adaptability to local conditions. I 
can conceive of uo greater enemy to the Union than 
he who would by any attempt at further centralization 
weaken the self-dependence, pride and dignity of a 
single State. It seems to me that one travels in vain 
over the United States if he does not learn that les- 
son.’’* 

And now, gentlemen of the association, thanking 
you for your kind attention, the officers, one and all, 
for their aid and assistance during the year, very 
greatly appreciated, I assure you and them, I declare 
this eleventh annual meeting duly organized for the 
transaction of such business as may properly come be- 
fore it, with the hope that our labors may assist in 
giving to the people wiser and juster laws; in the ele- 
vation of that profession which I am sure we all love 
so well, and in some measure at least, in the perpe- 
tuity of that Union which the best minds and blood of 
the world made possible, and which a patriotic and 
considerate posterity will, as we hope, preserve for all 
time. 


TRADE-MARK — “ACID PHOSPHATE” — IN- 
JUNCTION. 


UNITED STATES CIRCUIT COURT, MARYLAND, 
JULY 9, 1888. 


RuMFORD CHEMICAL WoRKS Vv. MuTH.* 


Upon a bill for injunction to restrain the use of a trade-mark 
claimed by complainant in the name “Acid Phosphate,” 
applied to a medicinal preparation, held, that the proofs 
showed that the name was not meaningless and arbitrary, 
but with reasonable exactness described the character. 
istics and qualities of the preparation for the purpose of 
which it was intended to be used, and that being thus de. 
scriptive, it could not be exclusively appropriated by 
complainant as itstrade-mark; and it appearing that the 
defendants did mot make use of any deceptive imitation 
of complainant's labels and packages, but properly dis- 
tinguished their preparation from complainant's, and 
sold it as their own, the injunction was refused. 

N equity. Bill for injunction to restrain the use of 
the trade-mark ‘Acid Phosphate.”’ 


Rowland Cox and Francis P. Stevens, for complain- 
ant, cited Wotherspoon v. Currie, L. R., 5 H. L. 508; 
Hier v. Abrahams, 82 N. Y. 519; Congress Spring Case, 
45 id. 300; Selchow v. Baker, 93 id. 59; Manufacturing 
Co. v. Manufacturing Co., 32 Fed. Rep. 94; Benedictine 
Case, 36 Alb. L. J. 364; Lockman v. Reilly, 95 N. Y. 
65; Smith v. Sixbury, 25 Hun, 232; Roberts v. Sheldon, 
8 Biss. 398; Electro-Silicon Co. v. Hazard, 29 Hun, 369; 
Conrad v. Brewing Co., 8 Mo. App. 277; Lee v. Haley, 
21 L. T. Rep. (N. 8.) 546; Edleston vy. Vick, 18 Jur. 7; 
Kidd v. Johnson, 100 U. 8S. 617; Electro-Silicon Co. v. 
Levy, 59 How. Pr. 469; Sawyer v. Horn, 1 Fed. Rep. 24, 
and cases cited; Avery v. Meikle, 81 Ky. 81, and cases 
cited; Moxie Nerve Food Case, 32 Fed. Rep. 205; Estes 
v. Leslie, 27 id. 22. 

Daniel & Dallam, E. Otis Hinkley, George H. Lath- 
rop and Frederick H. Betts, for defendant, cited Canal 
Co. v. Clark, 13 Wall. 323, 327; Manufacturing Co. v. 
Manufacturing Co., 32 Fed. Rep. 98; Battery Co. v. 
Electric Co., 23 id. 277; Burton v. Stratton, 12 id. 696; 
** Ferro-Phosphorated Elixir of Calisaya Bark,’’ Cus- 
well v. Davis, 58 N. Y. 223; ‘* Paraffin Oil,” Young v. 
Macrae, 9 Jur. (N. S.) 322; ‘“ Leibig’s Fixtract of 
Meat,” Meat Uo. v. Hanbury, 17 L. T. Rep. (N. 8.) 298; 
“ Dessicated Codfish,’’ Town v. Stetson, 3 Daly, 53; 
“Night Blooming Cereus,’’ Phalon v. Wright, Am. 
Trade-Mark Cas. 307, 308; Medicine Co. v. Wood, 108 
U. S. 224, 225; Fetridge v. Wells, 13 How. Pr. 385; Ginter 
v. Tobacco Co.,12 Fed. Rep. 782; Manufacturing Co. v. 
Stannage, 6id. 279; Manufacturing Co. v. Larsen, 8 
Biss. 151; Machine Co. v. Frame, 21 Blatchf. 431; Bat- 
tery Co. v. Electric Co., 23 Fed. Rep. 276. 


Morris, J. It appears from the testimony that in 
chemistry the product obtained by partly neutralizing 
phosphoric acid with a base is called an acid phosphate 
of that base, as acid phosphate of lime, acid phos- 
phate of potassium, acid phosphate of magnesium or 
sodium or zine or strychnine. There are therefore 
very many acid phosphates, and the words “‘ acid phos- 
phate’ alone suggests an indefinite and incomplete 
idea, unless by the context or use or association, 
there is suggested to the mind the base which must be 
present as a constituent of every phosphate. Thecom- 
plainant corporation, doing business in Providence, 
R.1., about the year 1868, guided by the chemical 
knowledge and discoveries of Prof. Eben N. Horsford, 
and under his direction began the manufacture for 
sale of a preparation to be used as a medicine, condi 
ment or beverage, which was essentially an acid phos- 





* Warner, in July number of Harper’s Magazine. 
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phate of lime, and to which it gave the name of 
“ Horsford's Acid Phosphate,’ and by that name la- 
belled, advertised and sold it in large and increasing 
quantities. This preparation went into very general 
use; andasit was the first preparation of the kind 
thus popularized, and for a long time the only one 
known to the public, it came to be usually called for 
not as ** Horsford’s Acid Phosphate,’’ but simply as 
“Acid Phosphate.’’ 

Parke, Davis & Co., manufacturing chemists of De- 
troit, Mich., began in 1881 the manufacture and sale 
of a preparation of the same character after a formula 
used by Dr. William Peppler, of Philadelphia, very 
similar to Horsford’s, and which they called ** Liquor 
Acidi Phosphorici,” and which by labels, circulars 
and advertisements they represented to be a scientific 
substitute for ‘‘ Horsford’s Acid Phosphate.”’ In 1887 
Parke, Davis & Co. changed the name and label of 
their preparation, and called and labelled it ‘* Liquid 
Acid Phosphate,”’ representing it to be the same as 
their ‘“* Liquor Acidi Phosphorici,’’ and a substitute 
for Horsford’s Acid Phosphate, stating that it con- 
tained phosphoric acid in combination with calcium, 
magnesium, iron, sodium and potassium. In these 
circulars they say: ‘‘ We have hitherto labelled this 
preparation ‘Liquor Acidi Phosphorici,’ adopting the 
name and following the formula of Dr. William Pep- 
pler, of Philadelphia. The preparation has however 
come to he so universally known as ‘Acid Phosphate’ 
that we have thought it best to adopt that name on 
our labels.”’ 

There is no question that the preparation had be- 
come so universally known by the name “Acid Phos- 
phate,’’ because it had been brought into public netice 
by the complainant’s preparation, which was exten- 
sively used as an aid to digestion, and called for at 
soda fountains asa tonic beverage by that name. The 
nominal defendants in this case are Messrs. Muth & 
Bro., of Baltimore, but it is the sale by them of 
the preparation made and advertised by Parke, Davis 
& Co., and labelled ** Liquid Acid Phosphate,’’ which 
is complained of, and it is they who are defending this 
suit. There is no complaint of any misleading repre- 
sentation with regard to the manufacture or origin of 
the goods sold by the defendant, and no ground for 
complaint of any deceptive imitation of complainant’s 
labels or packages. Indeed Parke, Davis & Co., in all 
respects except inthe use of the name “Acid Phos- 
phate,’ seek to give prominence to the fact that the 
article sold by defendants is made by them, and not 
by complainant, and that the formula is somewhat dif- 
ferent, and as they claim, an improvement on Prof. 
Horsford’s. There is therefore entirely wanting that 
element of deception by imitative labels and false rep- 
resentations which moves the court to grant restrain- 
ing injunctions in many trade-mark cases. 

The sole question for decision is whether or not the 
words “acid phosphate,’’ as applied to complain- 
ant’s preparation, are words of that class which the 
law will protect as a trade-mark. This narrow 
question of great importance to the complainant has 
been most thoroughly and ably presented by counsel, 
and it resolves itself into a question of fact; for as to 
principles of law there is no contest. The right of the 
complainants to protection in the trade-mark claimed 
by them depends upon whether or not acid phosphate 
is an arbitrary name given by them to a preparation 
to which it had never before been applied, and not a 
description of it; for if it isa reasonably sufficient de- 
scription of the character, kind and quality of the 
thing to which it has been applied, then it is a weli- 
settled rule of law that no one can make an exclusive 
appropriation of such a name. The phrase “acid phos- 
phate’ is common in chemistry, and constantly found 
in treatises aud text-books. It was not invented by 





the complainants, but had been in use some twenty or 
thirty years before they made use of it. Any com- 
pound of any phosphoric acid with a base may appro- 
priately be called a phosphate; and if there is present 
so much acid that it could saturate a greater quantity 
of the base, it is properly called an ‘‘ acid phosphate,”’ 
to distinguish it from a “basic phosphate,” in which 
the base preponderates, or a ‘“‘ neutral phosphate,” in 
which neither is in excess, all three of these terms be- 
ing perfectly well-kuown in chemistry. It is not to 
be gainsaid that as a complete and exhaustive indica- 
tion of all that the preparation contains the phrase 
‘‘acid phosphate ’”’ is inexact. It does not indicate that 
it is a solution, which it is, whilea proper acid phos- 
phate is a solid until it is dissolved. It does not indi- 
cate the character of the acid, and it does not indicate 
what base or bases have been used. But this criticism 
is true of most words or phrases in common use. 
‘* Fresh bread” is one of the commonest phrases, and 
yet itdoes not indicate with precision whether the 
bread is made wheat or rye, of bolted or unbolted 
flour, whether or not it contains salt, or with what 
character of yeast is it made. In fact it means a some- 
what different thing in every community in which it 
is used as travellers are apt to find out. The true test, 
it appears to me, must be not whether the words are 
exhaustively descriptive of the article designated, but 
whether in themselves, and as they are commonly 
used by those who understand their meaning, they are 
reasonably indicative and descriptive of the thing in- 
tended. If they are thus reasonably descriptive, and 
not arbitrary, they cannot be appropriated from gen- 
eral use and become the exclu sive property of any one 
This rule is clearly explained and applied by Folger, 
J., speaking for the Court of Appeals of New York in 
the case of Caswell v. Davis, 58 N. Y. 223. He says: 
‘‘Nor is the question whether the name used as a 
trade-mark will convey an exact notion of how tocom- 
pound an article, so that one reading it will be able to 
make alike article. If the necessary effect is to in- 
form the reader or hearer of the general character- 
istics and composition of the thing, it is a name which 
may be used with equal truth by any one who has 
made and offers for sale a thing compounded of the 
same ingredients, and who desires to express to the 
public the same facts. Nor does the coupling 
together in a new combination of words which before 
that had been used apart, and had entered into the com- 
mon scientific vocabulary, give a rigbt to the exclu- 
sive use of such combination, where it is indicative, 
not of origin, maker, use and ownership alone, but 
also of quality and other characteristics.” 

In the case then before the New York Court of Ap- 
peals, the plaintiffs, Caswell, Mack & Co., had pre- 
pared a medicine to which they had given the name 
of ‘* Ferro-Phosphorated Elixir of Calisaya Bark.”’ 
The plaintiffs were the first to invent and use the com- 
bined word “ ferro-phosphorated,”’ and gave it to the 
preparation to distinguish it as the preparation made 
by themselves, and also to announce that there was 
iron and phosphorus init. This it was decided they 
could not do to the exclusion of other persons; for al- 
though the combined word was their own invention, 
and did as their trade-mark indicate the origin and 
maker of the article, it did more, and by words which 
were of common significance it indicated that the in- 
gredients iron and phosphorous were combined with 
the calisaya bark, and therefore it could not be pro- 
tected as a trade-mark. This case only applies the 
recognized ruling in many other cases. 

It seems impossible to maintain that the words 
‘‘acid phosphate”’ are not in this sense descriptive 
words, indicative of the composition and character- 
istics of Horsford’s preparation. There is evidence in 
what has heretofore been done by the complainant 
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and by Horsford himself which tends strongly to sup- 
port this conclusion. The complainant’s trade-mark, 
as originally registered in the Cnited States patent- 
office in the year 1877, states that the complainant 
‘*has adopted for his use a trade-mark for acid phos- 
phate (a chemical preparation used for various pur- 
poses). The trade-mark consists essentially of the 
word-symbol ‘ Horsford,’ which is used in conjunc- 
tion with the name of the article to which it is ap- 
plied, and in the form, namely, ‘ Horsford’s Acid 
Phosphate,’ as shown with the accompanying fac 
simile. * * * The particular goods to which the 
trade-mark is appropriated is acid phosphate.’’ Sub- 
sequently, about eight years later, and after the be- 
ginning of the difficulty which has led to this litiga- 
tion, the complainants registered in 1885 their trade- 
mark as simply ‘‘Acid Phosphate,’’ and they then de- 
scribed the article to which it was applied, in general 
terms, as a medicinal preparation for disorders of the 
digestive organs and nervous system, and a condiment 
and ingredient for a beverage. It seems to me that 
when in the specification of the first registration, the 
complainant declared that its trade-mark was the 
word *‘ Horsford,” and then in compliance with the 
act of Congress requiring that they should state “the 
class of merchandise and the particular description of 
goods comprised in such class by which the trade-mark 
has been or is intended to be appropriated,” it stated 
simply that the particular goods was acid phosphate, 
they conceded that acid phosphate was a descriptive 
name sufficiently describing, not a class of goods, but 
a particular description of goods. There is evidence 
also that Prof. Horsford considered the term “acid 
phosphate’’ descriptive of the essential characteristics 
of the preparation for the uses for which he designed it. 
There was granted to him, March 10, 1868, patent No. 
75,272, for “improved manufacture of acid phosphates 
to be used in food.” In his specification he says: “My 
invention consists in the use of acid phosphate of lime, 
magnesia or alkali as a condiment in liquid form, 
either by itself as a substitute for vinegar, or an ingre- 
dient in a beverage or sauce, or for other culinary or 
sanitary purposes, where it is desirable toemploy an 
acid in liquid form. The importance of phosphates to 
the animal economy, to be supplied through food, has 
long been recognized. I have found the advantage to 
the health of using liquid monabasic acid phosphate, 
when employed in aid of digestion and assimilation, 
to be of the most marked character. * * * The 
acid phosphate I employ is generally a compound 
of one atom of lime with one atom of phosphoric 
acid, with a small addition of free phosphoric 
acid, and is prepared asfollows.’’ He then describes 
the process of preparation, and adds: ‘*‘ The acid phos- 
phate of lime may be substantially replaced by the 
corresponding compounds of magnesia and potassa or 
soda, produced by the well-known chemical meth- 
ods.”’ 

His claim is for ‘‘the manufacture of liquid acid 
phosphate of lime for use as a condiment or article of 
diet or ingredient to be employed in beverage or food, 
substantially as and for the purposes herein set forth.” 

It seems to me that it is fairly to be inferred from 
this specification of Prof. Horsford, and it is distinctly 
stated in other portions of the evidence that the par- 
ticular base used in obtaining the phosphate to be 
used inthis preparation is not deemed of substantial 
importance. It would appear tbat it is the phosphoric 
acid, presented to the stomach in that form in which 
it is found in an acid phosphate which has been dis- 
solved, which is supposed to have the therapeutic ef- 
fect attributed to the preparation. In describing this 
medicine therefore it was not essential to mention the 
base of the phosphate, forthat is not important, but 
the substantially important description was given 





when it was stated to be a liquid acid phosphate. It 
seems to metherefore that in view of the statements 
contained in the original registration of the trade- 
mark and in patent No. 75,272, the complainant can 
hardly be heard to say that the words ‘‘acid phos- 
phate ’’ were then regarded as arbitrary and meaning- 
less, and not as intentionally descriptive of what was 
considered to be the essential characteristics of the 
preparation. while a court of equity should regard 
with disfavor, and seek to remedy, invasions of proper 
trade-marks, and to rebuke all unfair dealing by 
which the good-will earned by one trader is unlaw- 
fully pirated by another, care must be exercised that 
protection is not granted to the appropriation of de- 
scriptive names in such manner that a perpetual mon- 
opoly is created in the article described, in favor of 
those who have no exclusive right to manufacture it. 
Canal Co. v. Clark, 13 Wall. 311. 

The counsel for defendants have also submitted an 
argument based upon the right, after a patent has ex- 
pired, which any one has, to use the name which the 
inventor has given toa new patented article, and by 
which it has become generally known. Complainant 
however insists that the defense is not raised by the 
answer, and that there is no testimony to show that 
complainant’s preparation was made under the patent 
No. 75,272, granted to Horsford. I have not found it 
necessary to consider or pass upon this question, rest- 
ing my decision upon the inherent objection to the 
words themselves, which prevents their lawful appro- 
priation as a trade-mark. 

There being no deceptive similarity in defend- 
ant’s label and packages, and nothing complained of 
except the use of the words ‘‘acid phosphate,’’ in my 
judgment the bill must be dismissed. 

a Cee 
COPYRIGHT — DRAMATIZATION OF NCVEL 
—INJUNCTION. 
ENGLISH CHAN. DIV., MAY 10, 1888, 


WARNE Y. SEEBOHM.* 


The defendant dramatized a novel of the copyright of which 
the plaintiffs were proprietors, and for the purposes of 
representation made several copies of the play either in 
manuscript or by typewriter. Considerable passages in 
the play had been extracted almost verbatim from the 
novel. Heid, that there must be a perpetual injunction 
restraining the defendant from printing or otherwise 
multiplying copies of his play containing any passages 
copied, taken or colorably altered from the plaintiffs’ 
book so as to infringe the plaintiffs’ copyright therein. 


\ RS. Frances Hodgson Burnett wrote a novel called 
i ‘** Little Lord Fauntleroy ,’’ which was published 
by the plaintiffs in this country, where they also reg- 
istered the copyright. 

On the 4th of February the defendant wrote to Mrs. 
Burnett, who was then staying at Florence, the fol- 
lowing letter: 


Dear Madam: I write to teil you I huve taken the 
liberty of writing a little comedy in three acts, the 
motive of which has been suggested to me by your 
most charming story ‘‘ Little Lord Fauntleroy.” I 
have however retained most of the characters, and 
have let them remain just as you have so beautifully 
sketched them, with the exception of the boy Cedric, 
whom I have to makea little older. I have naturally 
had to invent a large amount of fresh plot and action 
in order to develop the dramatic intensity of the 
theme; but Lassure you that in doing so I have striven 
my utmost to handle the material at my command as 


*58 L. T. Rep. (N. S.) 928. 
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delicately as possible, and sincerely trust I have writ- 
ten nothing that could cast a slur on one of the most 
beautiful stories it has ever been my pleasure to read. 
The comedy, which I intend playing at an experimen- 
tal performance at an early date, has been most highly 
spoken of by those critics who have read it, and [ 
trust, my dear madam, that in its production I shall 
receive your complete sanction. 


To this Mrs. Burnett replied, first by telegram, as 
follows: 


The dramatic right to ‘‘ Fauntleroy” is legally re- 
served. It must not be infringed. Have dramatized 
myself. 


And then by the following letter: 


Dear Sir: Your letter, to which I have just tele- 
graphed reply, was a great surprise to me. On the 
title page of each copy of ‘‘Lord Fauntleroy” is 
printed “All rights reserved.’’ This, I have been in- 
formed by authority, legally secures to me the dra- 
matic right, and enables me to protect myself if it is 
infringed. My object in taking this precaution was 
to dramatize the story myself. This I have already 
begun to do. You will see that it would be out of the 
question to expect my consent to the production of a 
play founded upon my work without the slightest, ref- 
erence to my rights or consultation with me. * * * 
It is my wish to do the work myself, and it certainly 
would seem my right to do it, even in these days when 
the work of one’s brain, the power that cannot be 
bought, and the professional skill that cannot be 
taught, are the things which seem least one’s own. 


In reply to the telegram Mr. Seebohm wrote as fol- 
lows: 


Dear Madam: Your telegram to hand. You appear 
to be laboring under some delusion as regards the 
reservation of the dramatic rights of your story. By 
the English law any one may adapt for stage repre- 
sentation any novel, story or tale published either by 
itself or in a magazine or journal. The author of the 
story can prevent the play from being printed and 
sold as a book, but he or shecannot prevent it being 
acted. The only way in which the author of a story 
can reserve for himeelf the stage rights is by dramat- 
izing it and publicly representing it before its publica- 
tionas a book. As thereis no record of your story 
having been produced as a play previous to its publi- 
cation as a book, I am afraid, my dear madam, you 
cannot reserve for yourself the sole right of dramatiz- 
ing it. Moreover the comedy [have written is notadra- 
matic version of your story; it is only suggested by it; 
the best part of the plot and dialogue, and nearly all the 
situations are quite original. I am exceedingly sorry, 
my dear madam, that I should have to do any thing 
that is opposed to your wishes, but when you come to 
consider the matter not only from a legal but from a 
practical point of view, I trust that you will see the 
matter in a different light. 

He subsequently wrote announcing that the piece 
had been produced at the Prince of Wales’ Theater, 
and that the first performance was an immense suc- 
cess. It appeared from the evidence that the names 
of the principal characters in the play were the same 
as those in the novel; that the principal situations in 
the novel were reproduced in the play; that the plot 
of the play was in all its salient points identical with 
that of the novel, and all the principal ideas were 
taken from the novel, while a large part of the dia- 
logue, especially the childish sayings of the Little Lord 
Fauntleroy, were taken in many instances word for 
word from the novel. In other cases explanatory and 
descriptive passages in the novel were introduced into 
the play in the form of dialogue. It was contended by 
the plaintiffs that the play was a substantial reproduc- 





tion or copy of the novel. The defendant, on the other 
hand, denied this, and said that much of the dialogue 
aud some of the most important situations were not 
to be found in the novel; that what he had done was 
to take the idea suggested by the novel as the founda- 
tion of what was practically a new work. He denied 
the infringement of the plaintiff's copyright, and said 
that there had never been more than four copies of 
his play in existence, one of which had been deposited 
at the lord chamberlain’s office, the remaining three 
being used for the purpose of production of the play. 


Graham Hastings, Q. C. (E. F. Studd with him), for 
plaintiffs. 


Buckley, Q. C., and Lewis Coward, for defendant. 


STIRLING, J. This is an action brought by the pro- 
prietors of the copyright in a novel or tale, written by 
Mrs. Frances Burnett, and entitled, ‘‘ Little Lord 
Fauntleroy,” to restrain an alleged infringement of 
their rights by the defendant, who is the author of a 
play also entitled ‘‘ Little Lord Fauntleroy.’ The de- 
feudant has in fact dramatized the novel, and caused 
his play to be performed on the stage. Of this the 
plaintiffs do not complain; the alleged infringement 
consists in this—that for the purpose of producing 
the play the defendant has made four copies of the 
play, either in manuscript or by the aid of a type- 
writer. One of these copies has been deposited with 
the lord chamberlain, the other three have remained 
in the possession of the defendant or the persons em- 
ployed by him in the representation of the piece. 
Copies of the novel and of the play have been put in 
evidence. It was submitted at the bar, and I have 
satisfied myself by actual comparison, that very con- 
siderable passages in the play have been extracted 
almost verbatim from the novel. Thus, in the first act 
there are 674 lines, of which forty-seven consist of 
stage directions. Deducting them, there are 627, of 
which 125 (orabout one-fourth) are taken from the 
novel. Some of the passages so extracted are promi- 
nent and striking parts of the dialogue contained in 
the novel. It is not stated in the pleadings, but was 
admitted at the bar, that the defendant claims the 
right to make such further copies of the play as may 
be necessary to enable him tv give further representa- 
tions of his piece in London and elsewhere. I have 
now to decide whether the plaintiffs are entitled to 
complain of what the defendant has done and intends 
to do; and if so, to what relief they are entitled. It 
was not disputed that the plaintiffs’ title depends on 
statute. There have been three principal acts of Par- 
liament on the subject of copyright. By the earliest 
(8 Anne, chap. 19), there was conferred on authors the 
sole right and liberty of printing and reprinting. In 
the second (54 Geo. III, chap. 156), copyright is styled 
‘the sole liberty of printing.’’ The act now in force 
(5 & 6 Vict., chap. 45) defines (section 2) copyright to 
be ‘the sole and exclusive liberty of printing, or 
otherwise multiplying copies of any subject to which 
the said word is herein applied.”’ And by section 3 it 
is enacted that ‘the copyright in every book which 
shall after the passing of this act be published in the 
life-time of its authorshall * * * be the property 
of such author and his assigns.’’ By section 2 the 
word ‘‘book”’ is to be construed to mean and include 
‘‘every volume, part, or division of a volume.’* Not- 
withstanding the language of the act, not every ver- 
batim reprint of part of a book is an infringement of 
copyright. In the words of Lord Hatherley, in Chat- 
terton v. Cave (L. Rep. 3 App. Cas. 492), “books are 
published with an expectation, if not a desire, that 
they will be criticised in reviews, and if deemed valu- 
able, that parts of them will be used as affording illus- 
trations by way of quotation or the like, and if the 
quantity taken be neither substantial nor material, if, 
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as it has been expressed by some judges, ‘a fair use’ 
only be made of the publication, no wrong is done and 
no action can be brought.’’ In Tinsley v. Lacy, 1 
Hemm. & Mill. 747, the question arose whether it was 
fair use of anovel to print and publish a drama 
founded on it. In that case it was proved that a por- 
tion of the drama, including the most striking inci- 
dents and much of the actual language, had been 
taken bodily from the novel; and it was in evidence 
that the profit on the publication of the play had been 
almost inappreciable. Nevertheless a perpetual in- 
junction was granted against the printing and publish- 
ing of the play without any preliminary inquiry as to 
damages. In giving judgment Lord Hatherley (then 
vice-chancellor) says: “Although it is open to any 
actor or declaimer to recite a poem or other work 
written by another as publicly as he pleases, it could 
scarcely be said that he would be at liberty on the oc- 
casion of his recitations or performance to distribute 
copies of the work for sale among the audience, nor 
could it be any excuse to say that the copies were in- 
tended merely to assist the audience, who desired, 
while listening to the recitation, to have a copy of the 
words in their hands.” In Novello v. Sudlow, 12 C. B. 
(O. 8S.) 177, it was decided that the printingfor multi- 
plying copies of a piece of music not for sale, but for 
gratuitous distribution among the members of a musi- 
cal society was a violation of the right of property 
vested in the owner of the copyright therein. This 
being so, I am unable to see that the multiplication of 
an indefinite number of copies of a play (which, if 
printed and published, would be an infringement of 
copyright) for the purpose of enabling that play to be 
publicly represented, can be otherwise than an in- 
fringement. It is said however that any one has a 
right to dramatize a novel—that is, not merely to con- 
ceive but to write dramas, and to do every thing neces- 
sary for that purpose including the making of a copy 
for the lord chamberlain. In my opinion this is a fal- 
lacious mode of stating the right. The statute confers 
on the author of a book and his assigns ‘‘ the sole and 
exclusive liberty of printing or otherwise multiplying 
copies’’ of the book. By implication every person 
other than the author and his assigns is prohibited 
from printing or otherwise multiplying copies of the 
book. But this is the only restriction imposed on the 
public, and subject to it, every one is free to make use 
of the book as he pleases. So long therefore as he does 
not print, or otherwise multiply copies of the novel, 
any person may dramatize it, and may cause his drama 
to be publicly represented. But if, for the purpose of 
dramatization, he prints or otherwise multiplies copies 
of the book, he violates the rights of the author no 
less than if the copies were made for gratuitous distri- 
bution. Theauthorities appear to me to be consistent 
with this view. In the earlier cases—Coleman v. 
Wathen, 5 T. R. 245, and Murray v. Elliston, 5 Barn. & 
Ald. 657—the point raised in the present action could 
hardly have arisen, for they were decided at a time 
when the statutes in force conferred only an exclusive 
right of printing. Itis unlikely that any copies (other 
than manuscripts) were used for the purpose of the 
representation of the plays which were the subject of 
these actions, and such manuscript copies would not 
have been infringements of the author's rights. The 
case most relied upon for the defendant was Reade v. 
Conquest, No. 1,3 L. T. Rep. (N. 8.) 888; 9 C. B. (N. 
S.) 755. It was decided on a demurrer to a count of 
the declaration which alleged that the defendant, 
without the consent of the plaintiff, dramatized the 
plaintiff's book, and publicly represented and _ per- 
formed. or caused to be represented and performed, 
as a drama the said book. The declaration does not 
allege that the defendant printed or otherwise multi- 
plied copies of the book. In the course of the argu- 








ment the defendant’s counsel says (9 C. B. [N.S.] 764: 
“Tt is not suggested here that the defendant multi- 
plied copies of the plaintiff's book. The complaint ig 
that the defendant has dramatized the story and 
caused it to be represented at his theater.’’ In giving 
judgment, Williams, J., says: ‘‘ The right claimed by 
the plaintiff was twofold. First, he contended that 
his statutable right was infringed by the act of the de- 
fendant. It was held however in the case of Coleman 
v. Wathen, ubi sup., that representing a public dra- 








“matic piece of the plaintiff's upon the stage was nota 


publication within the meaning of 8 Anne,chapter 19,so0 
as to subject the defendant to the penalty imposed by 
the statute, and the second section of 5 and 6 Victoria, 
chapter 45, defining ‘ copyright’ to mean ‘the sole and 
exclusive liberty of printing or otherwise multiplying 
copies of any subject to which the said word is herein 
applied,’ seems tofurnish a complete answer to the 
plaintiff's claim under the statute.’’ That case there- 
fore seems to me to have been decided on the ground 
that the plaintiff's statutory right of multiplying copies 
of his book was not infringed. In the present case [ 
am of opinion that if the defendant had caused his 
play to be printed and published there would have 
been as substantial an infringement of the plaintiffs’ 
right as occurred in Tinsley v. Lacy, ubi sup. For the 
reasons already given I think that what has been done, 
and is intended to be done by the defendant, consti- 
tutes an infringement of the plaintiffs’ legal rights, no 
less than if the defendant had printed and published 
his play; and notwithstanding the smallness of the 
damage, I consider myself bound by the authority of 
Tinsley v. Lacy to grant a perpetual injunction to re- 
strain the defendant from printing or otherwise mul- 
tiplying copies of his play containing any passages 
copied, taken, or colorably altered from the plaintiffs’ 
book, so as to infringe the plaintiffs’ copyright in the 
novel or tale entitled ‘ Little Lord Fauntleroy.”’ The 
plaintiffs further insist on an order directing the de- 
livery up for cancellation of the existing copies of the 
play, and they rely on the decision in Hole v. Brad- 
bury, 41 L. T. Rep. (N. 8S.) 153; 12 Ch. Div. 886. In 
that case however as I understand the facts, the whole 
of the work complained of was an infringement of the 
plaintiffs’ rights. In the present case however, upon 
an examination of the play, I have come to the con- 
clusion that it may not be impossible for the defend- 
ant to sever the passages which he has extracted from 
the novel from the rest of his work, and if he desires 
it, I will give him an opportunity of doing so. He 
must however first state upon oath what copies of the 
work exist; secondly, extract from those copies which 
are in his possession or power, and deliver up to the 
plaintiffs for cancellation all passages copied, taken, or 
colorably imitated from the plaintiffs’ book; thirdly, 
produce to the plaintiffs, if required by them, for ex- 
amination the copies after the pirated passages have 
been extracted, and there must be liberty for the 
plaintiffs to apply for a further order if they are dis- 
satisfied with the result. I introduce these last words 
purposely, because, as was pointed out in the course of 
the argument, there is a possible mode by which, with- 
out infringing the plaintiffs’ copyright, the defendant 
may be able to make copies of the play. The costs of 
the action must be paid by the defendant. 


—__—_—_—>___—_—— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CRIMINAL LAW -- RAPE — INDICTMENT — DESCRIP- 
TION OF VICTIM.—An indictment for rape which states 
that defendants “‘ forcibly ravished Mary H. Jones, 4 
female,” is sufficient; the word “female,” in such 
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case, meaning the same as woman. Ala. Sup. Ct., May 
29, 1888. Myers v. State. Opinion by Stone, C. J. 





DEFINITION — HAWKERS AND PEDDLERS — LICENSE 
—‘* MANUFACTURE.’’—Admixture by boiling together 
drugs to form a nostrum is not a process of manufac- 
ture, exempting from the peddler’s tax any persons 
selling goods of their own manufacture. The defend- 
ant carried on the business of selling medicines in this 
manner: He came to Winston, and renting a house, 
engaged in the manufacture of medicine called the 
“Herbs of Life.” He bought from the resident drug- 
gists alcohol, chloroform, tincture of capsicum and 
other ingredients, and boiled them together, bottled 
the compound, and labelled it ‘‘ Herbs of Life.” He 
leased vacant lots in different parts of the town, and 
held open-air concerts, with music, dancing and min- 
strel performance. At intervals he would address the 
crowd, and extract teeth, while vendors of the medi- 
cine passed through the audience with the medicine 
in baskets, selling the same. We say that the: term 
“ goods,”’ used for brevity, and comprehensive enough 
in its general meaning, does not embrace the preced- 
ing articles also, yet we think the mere admixture of 
the drugs constituting the ‘‘ Herbs of Life,”’ the at- 
tractive and delusive name given to it, is not a process 
of manufacturing within the meaning of the excep- 
tion. The mere fact that the drugs were here mixed 
by the defendant could scarcely have been intended to 
place them beyond the contemplated taxation, while 
the same mixture done by others would be subject to 
the tax. The distinction could hardly have been con- 
templated by the enacting General Assembly. The 
mixing of ingredients is not the conversion of them 
into a new article of which the process of manufac- 
turing can be reasonably predicted. The process 
meant was such as a conversion of rags into paper, 
ginned cotton into yarn or cloth, wool into articles of 
farm or domestic use, and the like, so that a new arti- 
cle is formed; and this, by the industry of man and 
the expenditure of labor, which, by its increased 
value from labor thus bestowed, it was intended by 
the exemption to foster and favor. Thus understood, 
the defendant cannot, by merely putting certain drugs 
together and boiling them, avail himself of the pro- 
viso and escape the tax. N.C. Sup. Ct., May 7, 1888. 
State v. Morrell. Opinion by Smith, C. J. 





- ‘* MACHINERY "'—HAMMER.—A hammer used 
for driving spikes into cross-ties on a railroad 
is not “machinery,’’ within the meaning of the 
Code of Alabama of 1886, section 2590, subdivision 1, 
providing that an employer is liable for injuries to an 
employee as if he were a stranger, when the injury is 
caused by any defect in the machinery used in the 
business of the master or employer. In construing 
words used in a statute, reference should be made to 
the subject of legislation; and if they have acquired 
a defined, popular signification when referable to such 
subject, the presumption is that they were used in 
such sense by the Legislature. A machine is a piece 
of mechanism which, whether simple or compound, 
acts by a combination of mechanical parts, which 
serve to create or apply power to produce motion, or 
to increase or regulate the effect. As used in the pa- 
tent act, it has been defined to be ‘‘a concrete thing, 
consisting of parts, or of certain devices, or combina- 
tion of devices.””. Burr v. Bury, 1 Wall. 531. Pri- 
marily, machinery means the works of a machine; the 
combinatiou of the several parts to put it in motion. 
But we do not understand that the term was used in 
the statute in its primary sense; but, having a more 
enlarged signification, should be construed as so used, 
nothing appearing to show that it was intended to be 
used in its primary or restricted sense. Thus under- 
stood, the term ‘‘ machinery ” embraces all the parts 








and instruments intended to be and actually operated, 
from time to time, exclusively by force created and 
applied by mechanical apparatus or contrivance, 
though the initial force may be produced by the mus- 
cular strength of men or animals, or by water or 
steam, or other inanimate agency. Seavey v. Insur- 
ance Co., 111 Mass. 540. The carding, spinning and 
weaving machines, together with the instrumentality 
by which the prime motive power is created or ap- 
plied, constitute the machinery of a cotton mill. 
When cars, though used at times, and at other times 
detached, are formed into a train, to which the pro- 
pelling force is imparted by means of a locomotive, 
the entire train constitutes machinery connected with 
or used in the business. Ala. Sup. Ct., May 29, 1888. 
Georgia Pac. Ry. Co. v. Brooks. Opinion by Clop- 
ton, J. 


INSURANCE — ACCIDENT —- PROXIMATE CAUSE OF 
DEATH.— While one insured against accidents was 
driving upon a public street, his horse became fright- 
ened at an unsightly object, and ran away, without 
upsetting the carriage or coming in contact with any 
thing, and was at length brought under control; but 
the insured was apparently greatly endangered at the 
time, and suffered so severely, either from fright or 
strain caused by his physical exertion in restraining 
the horse, that he died within an hour afterward. 
Held, that the death ensued from bodily injuries 
effected through external, violent and accidental 
means. Certainly there was an accident. The defini- 
tion of “ accident,’’ generally assented to, isan event 
happening without any human agency, or if happen- 
ing through human agency, an event which, under the 
circumstances, is unusual, and not expected to the 
person to whom it happens. This definition exactly 
fits the facts here. Argument cannot be necessary to 
satisfy any one that the injury happened by violent 
means. A well man suddenly meets a perilous emer- 
gency, which taxes all his physical and mental 
strength, and his death is caused thereby in an hour. 
The greater question is whether the death was caused 
by external means. We have no doubt it was. And 
really all the questions of the case may be resolved 
into the single inquiry as to what was the real cause 
producing death, and here a question of fact must, to 
some extent, be determined. The testimony is meager. 
Possibly the counsel for the plaintiffs relies on the 
preliminary proofs of loss as evidence in chief, which 
are fuller than the general testimony; but that is not 
allowable. Leavingthe proofs of loss to serve only 
the proper purpose for which they could be _ intro- 
duced, all the evidence we have, more than the facts 
already stated, is that the insured became deathly 
sick, and after death a discoloration appeared on the 
surface of the body in the region of the heart. There 
is no pretense that the body bore any marks of con- 
tact with any thing inflicting injury, or that it came 
in contact with any physical object during the time of 
the accident. Our belief is, on the facts legitimately 
before us, that death was produced by a ruptured 
blood vessel about the heart, and that such rupture 
was caused by the extraordinary physical and mental 
exertion which the deceased put forth to save his chil- 
dren and himself from injury. The pbysical strain 
and mental shock was more than he could bear. In 
this calculation of the facts, we have come easily to 
the conclusion that, as between these parties, physical 
and external causes effected the death. The miscon- 
duct of the horse, and inseparably connected there- 
with, the conduct of the man on the occasion, in his 
effort to avoid the threatened catastrophe, brought 
death. The defendants however do not agree to this 
version of the facts. They contend that death was 
produced purely by fright, and not by the aid of any 
physical means whatever, and that the means through 
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which death was produced must be considered as in- 
ternal only. But if itis to be admitted tbat death 
was caused through fright, even then we are just as 
strongly convinced that it was also caused by external 
means. Whether one thing or another shall be con- 
sidered, the proximate cause depends upon the rela- 
tion of the parties to the suit with each other, as well 
as upon other circumstances. If the death be laid to 
fright, it must be because fright produced bodily in- 
jury, and the means which produced fright were ex- 
ternal. It is impossible to impute the death to fright 
without an explanation of the circumstances or situa- 
tion which produced the fright. Suppose any person 
inquires of another what caused the death of a friend, 
and the answer be that he died from fright, would the 
question be more than half answered? Would not the 
inquirer immediately and instinctively ask the cause 
of the fright? In most conditions, and in almost every 
sense, fearis an effect of something merely. There 
must be some active cause behind it. In the present 
case it was no more than an agency through which the 
accident acted. It was a dependent and not inde- 
pendent factor in the series of operating forces. It 
was no more the real cause of the death than a ham- 
mer in the hands of a workman, who strikes a blow 
with it, is the cause of such blow. The efficient, true 
cause, dominating all other causes in the combina- 
tion, was the misbehavior of the runninghorse. Sub- 
sequent occurrences were merely the instrumentali- 
ties through which the real cause spent its force. The 
act of the horse was the beginning; death was the end. 
The authorities are helpful to this view, though per- 
haps not exactly apropos or decisive. A person pushed 
into ariver may be able to swim, and if in full pos- 
session of his faculties, able to save himself; but if, in 
the confusion and terror of the moment, he loses his 
self-command and is drowned, the person thrusting 
him in the water is liable for the consequences. 
Whart. Neg., § 94. A man with an axe chased a boy, 
who in his fright ranintoa store against a barrel of 
wine, breaking the barrel. The man was held re- 
sponsible for the loss of the wine. Vanderburg v. 
Truax, 4 Denio, 467. A person is liable civiliter for 
brandishing a gun for the purpose of scaring another 
(Beach v. Hancock, 27 N. H. 223); and is liable crim- 
inaliter for the same thing (Com. v. White, 110 Mass. 
407). Where by a defendant's negligence his horse 
ran into another's sleigh and frightened his horses, 
causing them to run into the plaintiff's sleigh, it was 
held that the defendant was liable. McDonald y. 
Snelling, 14 Allen, 290. A woman, fearing she would 
be run over by an express wagon carelessly driven, 
jumped against the wall of a building, and injured her 
face. The act of the express company, by its agent, it 
was held, caused the injury. Coulter v. Express Co., 
56 N. Y. 585. See Page v. Bucksport, 64 Me. 51, and 
cases there cited. It will be observed that in these 
cases—and there are many others that fall within the 
same classification—the results are predicated upon 
the idea that, where an accident arises from the 
fright of a person, the injury flowing from it is im- 
putable to causes producing fright. Then there are 
cases more directly touching the question as to 
whether the injuries in the case at bar were produced 
by external means ornot. It has been held that an 
insane man who takes his own life dies from an in- 
jury produced by external, accidental and violent 
means. Insurance Co. v. Crandall, 120 U. S. 527. 
Same result follows when death ensues from acciden- 
tal drowning. Trew v. Insurance Co., 6 Hurl. & N. 
845; Winspear v. Insurance Co., 6 Q. B. Div. 42. Acci- 
dentally inhaling coal gas, causing death, entitles are. 
covery upon a policy like the present. Paul v. Insur- 
ance Co., 45 Hun, 315. A death from blood poisoning, 
produced by virus communicated to the hand by a fly, 





comes within the terms of such a policy. Bacon y, 
Association, 44 Hun, 599. The latter case has been 
criticized upon the point whether the means in that 
instance were violent or not. In Insurance Co. y, 
Burroughs, 69 Penn. St. 43, the court says: ‘If thein- 
jury be accidental, and the result is death, what mat- 
ters it whether the injury is caused by a blow from a 
pitchfork or a strain in handling it.’’ In these cases 
it was held that the true cause of the death came from 
the outside—were external means. Upon principle, 
wethink the same decision must be reached here. 
Me. Sup. Jud. Ct., March 8, 1888. McGlinchy v. Fidel- 
ity & Casualty Co. Opinion by Peters, C. J. 

FILLING UP BLANKS BY AGENT. — Where 
an agent of an insurance company soliciting insurance, 
in describing the property insured, falsely, and with. 
out the knowledge of the insured, fills the blanks in 
the printed forms of application of the company, he is 
the agent of the company in taking such application, 
and not of the insured, although there is a stipulation 
on the face of such application that the description of 
the property is made by the owner, or by his au- 
thority. It must be conceded that plaintiff did not 
seek Beals for this work; did not even ask him to do 
it, and paid him nothing therefor; did not even sus- 
pect that at that time he was his agent, but did be- 
lieve that he was an insurance agent, looking after the 
interests of the company whose advantages he was 
advocating to plaintiff. He was canvassing for busi- 
ness for the defendant; had made several trips to 
plaintiff's house, before he saw him, toinsure it; and, 
against plaintiff's preference, finally induced him to 
insure in this company. He was supplied with its 
blanks, and was employed and paid by it. This appli- 
cation was practically the work of Beals, though the 
stipulation on the face thereof provides that the ap- 
swers and statements were made by plaintiff or his au- 
thority; thus attempting to make the agent of the 
company the agent of the assured. The ordinary in- 
structions of companies to their agents, and their deal- 
ings with them, is too well known for us to shut our 
eyes to the manner in which their work is carried on. 
This is but a form of words to attempt to create on 
paper an agency which in fact never existed. It is an 
attempt of the company, not to restrict the powers of 
its own agent, but an effort to do away with that rela- 
tion altogether by mere words, and to make him, in 
the same manner, the agent of the assured, when in 
fact such relation never existed. Insurance Co. v. 
Myers, 55 Miss. 479. We do not believe the entire na- 
ture and order of this well-established relation can be 
so completely subverted by this ingenious device of 
words. The real fact, as it existed, cannot be hidden 
in this manner. Much less can it be destroyed, and 
something that did not in reality exist be placed in its 
stead. The substance is superior to the mere drapery 
of words with which one party wishes bring into ex- 
istence and clothe an unreal authority. Sullivan v. 
Insurance Co., 34 Kans. 170; Kausal v. Insurance Ass’n, 
31 Minn. 17; Insurance Co. v. Wilkinson, 13 Wall. 222; 
Insurance Co. v. Harmer, 2 Ohio St. 452; Sprague v. 
Insurance Co., 69 N. Y. 128; Boetcher v. Insurance 
Co., 47 Iowa, 253; Gans v. Insurance Co., 43 Wis. 108; 
Iron Works v. Insurance Co., 25 Conn. 465; Clark v. 
Insurance Co., 40 N. H. 333; 2 Wood Ins., §§ 385, 388; 
May Ins., §140. We believe, under the evidence, that 
he was simply an agent, or solicitor, as he is called, 
with power only to take and forward applications. 
Yet the company cannot relieve itself of all liability 
for his acts for that reason. The company did make 
him their solicitor, and it must be presumed that he 
was given full power to take applications, and give 
such information to the company as he might obtain 
either from the applicant or from other sources. For 
this purpose, at least, he was the agent of the com- 
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pany, with full power; and if he wrote down false 
statements after he had been truthfully informed by 
the applicant, and after a personal inspection of the 
premises, the assured should not suffer for his mis- 
representations. We will concede that the defendant 
believed that the statements in the application were 
correctly set forth in the application, and if the com- 
pany had known the actual facts they would not have 
issued the policy, and that it was deceived by the ap- 
plication; but this will not relieve the company be- 
cause the deception was practiced upon it by its own 
agent, and not by the plaintiff. Donnelly v. Insur- 
ance Co., 70 Iowa, 693; Insurance Co. v. McKee, 94 TI. 
494; Insurance Co. v. Eddy, 55 id. 213. Weare of the 
opinion that after the defendant had'received the pre- 
mium of the plaintiff, and issued him a policy, it was 
estopped from denying the truth of the statement 
filled in by its own agent in the application of plain- 
tiff. The knowledge that Beals possessed was, for the 
purposes of this action, the knowledge of the com- 
pany. He was acting as their agent, and it was his es- 
pecial duty to ascertain the actual facts about the 
risk, as the company made him their agent for that 
purpose. The application was good enough to secure 
the premium for the company; and where there was 
no fraud, nor intention to deceive defendant, on the 
part of plaintiff, it ought to be held sufficient, ordi- 
narily, to recover the losses plaintiff has sustained. 
After the company has received the benefits of the 
contract, it ought not to be permitted to escape lia- 
bility by questioning the statements of its own agent, 
and setting up his fraud as a defense against a party 
who has been truthful and honest. Insurance Co. v. 
West, 76 Va. 575; Higgins v. Insurance Co., 74 N. Y. 
6; Eggleston v. Insurance Co., 65 Lowa, 308; Insurance 
Co. v. Hogan, 80 Ill. 35; Sherman v. Insurance Co., 39 
Wis. 104; Patten v. Insurance Co., 40 N. H. 3875; 
Breckinridge v. Insurance Co., 87 Mo. 62; Simmons v. 
Insurance Co.,& W. Va. 474; Insurance Co. v. Mahone, 
56 Miss. 180; Thomas v. Insurance Co., 20 Mo. App. 
150; Insurance Co. v. Robinson, 98 Ill. 324; Insurance 
Co. v. Lewis, 48 Tex. 622; Ber. Dig. Ins. 440, et seq. ; 
May Ins., § 143; 1 Wood Ins., § 143. Kans. Sup. Ct., 
May 4, 1888. Continental ‘ns. Co. of New York v. 
Pierce. Opinion by Holt, C. 


MUNICIPAL CORPORATIONS — REGULATING SALES OF 
MEATS — POWER TO LICENSE.—Where the charter of a 
city specially confers on it the power to regulate the 
sale of meat, and provides generally for its making all 
regulations which may be necessary for the promotion 
of health and the suppression of disease in the city, 
ordinances requiring licenses from meat vendors are 
authorized, and the city may fix such license at so 
high a rate as to become a source of revenue. It is in- 
sisted that if the power to regulate confers the power 
to require a license, then the license fee cannot be 
fixed at such a sum as will result in producing a reve- 
nue for the city—that to sanction such a result there 
must be expressly given the power to tax. Cooley 
Tax. (1st ed.) 408, in speaking of grants of power to 
license, remarks: ‘‘ Where the grant is not made for 
revenue, but for regulation merely, a much narrower 
construction is to be applied. A fee for the license 
may still be exacted, but it must be sucha fee only 
as will legitimately assist in the regulation; and it 
should not exceed the necessary or probable expense 
of issuing the license, and of inspecting and regulat- 
ing the business which it covers. If the State intends 
to give broader authority, it isa reasonable inference 
that it will do so in unequivocal terms.’’ Under the 
narrow rule of construction thus laid down, we would 
not regard the amount of the license fee in this case 
as obnoxious to objection. But this court has always 
applied a more liberal rule of construction in refer- 
ence to license fees. Ferry Co. v. East St. Louis, 102 





Ill. 560; Howland v. City of Chicago, 108 id. 500; 
Braun v. Same, 110 id. 186; Distilling Co. v. Same, 
112 id. 19; Dennehy v. Same, 120 id. 627. In the above 
cases license fees in quite large amounts, and mani- 
festly, in part at least, for revenue, were sustained. 
And the force of those decisions in their application 
to the present case is not avoided by the fact that 
there was given there express power to tax, license and 
regulate, as the license fees were sustained under the 
power to license, and not under the power to tax. 
Ill. Sup. Ct., March 28, 1888. Kinsley v. City of Chi- 
cago. Opinion by Sheldon, J. 


NEGOTIABLE INSTRUMENTS — EXECUTION: - RATIFI- 
CATION OF FORGERY.—In an action on a note against a 
surety, where the issue is as to the genuineness of the 
signature, and where the pleadings and evidence do 
not point to the crime of forgery on the part of any 
particular person, but tend to show that if the signa- 
ture was not genuine, it was made by one who sup- 
posed he had authority, and that the note was subse- 
quently ratified by the surety, the facts do not call for 
an application of the doctrine of ratification of forged 
instruments. It does not appear that the promise of 
the appellant induced the plaintiff to change his posi- 
tion in any manner, or that In reliance thereon he sur- 
rendered any right or benefit whatever. There is 
therefore no element of estoppel in the case as pre- 
sented in the pleading or instruction of the court. 
The appellant contends that a person whose name has 
been forged to a note cannot ratify or adopt the crim- 
inal act so as to become bound, unless facts have in- 
tervened which create an estoppel, and preclude him 
from setting up as a defense that his signature is not 
genuine. There appears to be an irreconcilable con- 
flict in the decisions of the courts of last resort on this 
question. Thus, in Wellington v. Jackson, 121 Mass. 
157, the Supreme Judicial Court of Massachusetts, fol- 
lowing its earlier decisions, held that one whose signa- 
ture has been forged toa promissory note, who, yet 
with knowledge of all the circumstances, and intend- 
ing to be bound by it, acknowledged the signature, 
and thus assumed the notes as his own, was bound to 
the same extent as if the note had been signed by him 
originally, without regard to whether or not his ac- 
knowledgment amounted to an estoppel in pais. 
Bank v. Crafts, 4 Allen, 447; Bartlett v. Tucker, 104 
Mass. 336-441. To the same effect is Hefner v. Vando- 
lah, 62 Ill. 483; S. C., 14 Am. Rep. 106; Fitzpatrick v. 
Commissioners, 7 Humph. 224. There are other cases 
which, while seeming to lend support to the doctrine 
that a forged signature may be ratified, nevertheless 
turn upon the proposition that the holder of the note 
had in some way acted in reliance upon the promise or 
admission of the person whose name appeared on the 
note, or that the latter had received or participated in 
the consideration for which the note had been given, 
and was therefore estopped to deny the genuineness 
of his signature. Still other decisions depend upon 
principles which distinguish them from cases involv- 
ing the doctrine of ratification or adoption of forged 
instruments purely. Bank v. Keene, 55 Me. 103; For- 
syth v. Day, 46 id. 176; Corser v. Paul, 41 N. H. 24; 
Woodruff v. Munroe, 33 Md. 146; Bank v. Middle- 
brook, 33 Conn. 95; Livings v. Wiler, 32 [1l. 387; Bank 
v. Warren, 15 N. Y. 577; Crout v. De Wolf.1R. I. 398; 
McKenzie v. Linen Co., 6 App. Cas. 82; Forsythe v. 
Bonta, 5 Bush, 548. It is a well-established rule of 
law that if one not assuming to act for himself does an 
act for or in the name of another, upon an assumption 
of authority to act as the agent of the latter, even 
though without any precedent authority whatever, if 
the person in whose name the act was performed sub- 
sequently ratifies or adopts what has been so done, the 
ratification relates back and supplies original authority 
to do the act. In such acase the principal is bound 
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to the same extent as if the act had been done in the 
first instance by his previous authority; and this is so 
whether the act be detrimental to the principal or to 
his advantage, or whether it be founded in tort or 
contract. The reason is that there was an open as- 
sumption to act as the agent of the party who subse- 
quently adopted the act. The agency having been 
knowingly ratified, the ratification becomes equiva- 
lent to original authority. Wilson v. Tumman, 6 Man. 
& G. 234; Smith v. Tramel, 68 Jowa, 488; 27 N. W. 
Rep. 471. So if a contract be voidable on account of 
fraud practiced on one party, or if, for any reason, it 
might be avoided, yet if the party having the right to 
avoid the contract, being fully informed, deliberately 
confirms or ratifies it, even though this be done with- 
out a new consideration, and after acts have been 
done which would have released the person affected, 
the party thus ratifying is thereby precluded from ob- 
taining the relief he otherwise might have had. Wil- 
liams v. Boyd, 75 Ind. 286. The ratification or adop- 
tion of a forged instrument, or of acontract which is 
prohibited by law, or made in violation of a criminal 
statute, involves altogether different principles. One 
who commits the crime of forgery by signing the name 
of another to a promissory note does not assume to act 
as theagent of the person whose name is forged. 
Upon principle, there would seem to be no room to 
apply the doctrine of ratification or adoption of the 
act insuch acase. Where the act done constitutes a 
crime, and is committed without any pretense of au- 
thority, it is difficult to understand how one who is in 
a sense the victim of the criminal act may adopt or 
ratify it, so as to become bound by a contract to which 
he is to all intents and purposes a stranger and which, 
astohim, was conceived in a crime, and is totally 
without consideration. As has been well said, it is 
impossible, in such a case, to attribute any motive to 
the ratifying party but that of concealing the crime, 
and suppressing the prosecution; “for why should a 
man pay money without consideration when he him- 
self had been wronged, unless constrained by desire 
to shield the guilty party?’’ The distinction made in 
many well-considered cases seems to be this: Where 
the act of signing constitutes the orime of forgery, 
while the person whose name has been forged may be 
estopped by his admissions, upon which others may 
have changed their relations, from pleading the truth 
of the matter, to their detriment, the act from which 
the crime springs cannot, upon consideration of pubiic 
policy, be ratified without a new consideration to sup- 
port it. Shisler v. Vandike, 92 Penn. St. 447; Me- 
Hugh v. County of Schuylkill, 67 id. 391; Work- 
man v. Wright, 33 Ohio St. 405; 31 Am. Rep. 546, 
and note; Owsley v. Philips, 78 Ky. 517; Brooke v. 
Hook, 24 Law T. 34; 3 Alb. Law J. 255; 2 Dan. Neg. 
Inst., §§ 1351-1353; 2 Rand. Com. Paper, § 629. In case 
of a known or conceded forgery, we are unable to dis- 
cover any principle upon which a subsequent promise 
by the person whose name was forged can be held 
binding, in the absence of an estoppel in pais, or with- 
out a new consideration for the promise. Workman 
v. Wright, supra; Owsley v. Philips, supra. Ind. Sup. 
Ct., April 11, 1888. Henry v. Heeb. Opinion by 
Mitchell, C. J. 


PARTIES—DESCRIPTIO PERSONZ.—A _ promis- 
sory note which says *‘ We promise to pay,” without 
further naming the maker, and which is signed “A. 
Hassett, President,” binds him personally; the word 
‘*President” being merely descriptio persone. In 
view of the large number of adjudicated cases, it is 
sometimes difficult to determine whethera note or bill 
of exchange drawn by an agent, but for the use and 
benefit of his principal, binds the agent personally or 
not. There are however some general rules upon the 











subject which seem to be well settled. Judge Story 
says: ‘‘Where upon the face of the instrument the 
agent signs his own name only, without referring to 
any principal, then he will be personally bound, al- 
though he is known to be or avowedly acts as agent.” 
Story Prom. Notes, § 68. But “if it can, upon the 
whole instrument, be collected that the true object and 
intent of it are to bind the principal,and not to bind the 
agent, courts of justice will adopt that construction of 
it, however informally it may be expressed.” Id., § 69. 
Prof. Parsons saya: ‘“‘If anagent makes a note in his 
own name, and add to his signature the word ‘Agent,’ 
but there is nothing on the note to indicate who is 
principal, the agent will be personally liable, just as if 
the word ‘Agent’ were not added.” 1 Pars. Notes & 
B. 9. And ‘‘one who puts his name on negotiable 
paper will be liable personally, as we have seen, al- 
though heacts as agent, unless he says so, and says 
also who his principal is; that is, unless he uses sume 
expression equivalent, to use Lord Ellenborough’s 
language, to, ‘Iam the mere scribe.” Forif the con- 
struction may fairly be that while he acts officially, or 
at the request of others, yet what he does is still his 
own act, it will be so interpreted.’’ Id. 102. And see 
also Sayre v. Nichols, 5 Cal. 487; Stackpole v. Arnold, 
11 Mass. 27; Williams v. Robbins, 16 Gray, 77; Manu- 
facturing Co. v. Fairbanks, 98 Mass. 101; Sturdivant 
v. Hull, 59 Me. 172; Pentz vy. Stanton, 10 Wend. 271; 
Powers v. Briggs, 79 Ill. 493. The cases cited by appel- 
lant are not in conflict with the rules above stated. In 
Bank v. Colby, 64 Cal. 352, the note was signed by “ G. 
A. Colby, Prest. Pac. Peat Canal Co., D. K. Tripp, See. 
pro tem.’’ It wasindorsed by Colby and four others. 
The action was against Colby and Tripp as makers, 
and the other defendantsas indorsers. The court said: 
** Read as a whole, we think it apparent from its face 
that itis the note of the company indorsed by the in- 
dividuals.’ In Bean v. Mining Co., 66 Cal. 451, the 
note was signed ‘‘ Pioneer Mining Company, John E. 
Mason, Supt.’”’ The plaintiff sought to hold Mason 
personally responsible on the note, but the court con- 
sidered him not bound. The court said: ‘‘ The signa- 
ture is not ‘John E. Mason, Superintendent of the 
Pioneer Mining Company;’ the last portion of which 
in the absence of any wordsinthe body of the note 
indicating an intention that it should be an obligation 
of the company, might, it is claimed, be held to be 
merely descriptio persone. But there the words 
‘Pioneer Mining Company’ precede the name ‘John 
E. Mason.’” In Bank v. Bank, 5 Wheat. 326, the 
question was whether a certain act done by the cash- 
ier of a bank was done in his official or individual ca- 
pacity. The action was based upon a check, and the 
court said: ‘‘ But the fact that this appeared on its 
face to be a private check is by no means to be con- 
ceded. On the contrary, the appearance of the corpo- 
rate name of the institution on the face of the paper at 
once leads to the belief that it isa corporate, and notan 
individual, transaction; to which must be added the 
circumstance that the cashier is the drawer, and the 
teller the payee; and the form of ordinary checks de- 
viated from by the substitution of to order, or to 
bearer. The evidence therefore on the face of the bill 
predominates in favor of its being a bank transaction.” 
In Carpenter v. Farnsworth, 106 Mass. 561, the action 
was onacheck, having the words ‘‘ tna Mills’’ printed 
in the margin, and signed, “J. D. Farnsworth, Treas- 
urer.’’ The court said ‘‘that this check manifests 
upon its fact that the writing is the act of the princi- 
pal, though done by the hand of an agent; orin other 
words, that it is the check of the Aicna Mills, executed 
by Farnsworth as their treasurer and in their behalf.” 
The other cases cited do not need special notice. In 
the light of therules of law above announced the ques- 
tion then is, did the defendant, by signing the note as 
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be did, make himself personally responsible for 
its payment? It seems to us that there can be but 
one answer to this question, and that is that he did. 
There is nothing on the face of the note to show that 
thereis any principal back of the defendant. He signed 
his own name, and wholly failed to indicate, if he had 
a principal, who or what the principal was. The word 
‘ President,” which he added to his name, must there- 
fore be regarded asamere descriptio persone. Cal. 
Sup. Ct., May 19, 1888. Hobson v. Hussett. Opinion by 
Belcher, C. C. 


TELEGRAPH—LIABILITY FOR NEGLIGENCE—FAILURE 
TO DELIVER MESSAGE.—A condition in a telegraph 
blank relieving the company from liability for mis- 
takes or delays in the transmission or delivery of un- 
repeated messages, does not reasonably extend to fail- 
ure to deliver after transmission. Hibbard v. Tele- 
graph Co., 33 Wis. 564; Telegraph Co. v. Graham, 1 
Colo. 182; Telegraph Co. v. Fenton, 52 Ind. 5,6; True 
v. Telegraph Co., 60 Me. 18; Birney v. Telegraph Co., 
18 Md. 841; Bartlett v. Telegraph Co., 62 Me. 217; 
Telegraph Co. v. Blanchard, 68 Ga. 309; Berry v. 
Cooper, 28 id. 543; Telegraph Co. v. Fontaine, 58 id, 
433; Clarke v. Meixsell, 29 Md. 222; Sweatland v. Tele- 
graph Co., 27 Iowa, 433. Thatsuch condition or stipu- 
lation, in so far as it undertakes to exempt the com- 
pany from liability for negligence of servants and em- 
ployees is void, is too well settled to require discussion 
here. Tex. Sup. Ct., Feb. 14, 1888. Gulf, C.&S. F. R. 
Co. v. Miller. Opinion by Acker, J. 





FAILURE TO DELIVER MESSAGE—-DAMAGES.— 
In an action against a telegraph company for failing 
to deliver a message announcing a death, held, that 
damages cannot be recovered by the plaintiff solely for 
the mental anguish occasioned by the non-delivery of 
the message. Where mental suffering isan element of 
physical pain, or is anecessary consequence of physical 
pain, or is the natural and proximate result of the phy- 
sical injury, then damages for mental suffering may be 
recovered,where the injury has been caused by the neg- 
ligence of the defendant; but in an action of this kind 
we do not think that damages for mental anguish 
or suffering can be allowed. ‘Such damages can only 
enter intoand become apart of the recovery, where 
the mental suffering is the natural, legitimate and 
proximate consequence of the physical injury.” City 
of Salina v. Trosper, 27 Kans. 544. The general rule is 
“that no damages can be recovered for a shock and 
injury to the feelings and sensibilities, or for mental 
distress and anguish, caused by a breach of the con- 
tract, except a marriage contract.’’ Russell v. 
Telegraph Co., 3 Dak. 315. In So Relle vy. 
Telegraph Co., 55 Tex. 308, it was decided that 
an action for mental suffering alone could be 
maintained Theopinion in that case however was 
prepared by a member of the Commission of Appeals 
of Texas, and subsequently in the case of Railway Co. 
v. Levy, 59 Tex. 563, the Supreme Court of Texas over- 
ruled that decision. See also Wood Mayne Dam. 74. 
Kans. Sup. Ct., April 7, 1888. West v. Western Union 
Tel. Co. Opinion by Horton, C. J. 


WASTE—WHAT IS—CONVERTING MEADOW INTO ARA- 
BLE LAND.—The conversion of meadow into arable 
land is not waste in law unless it is such in fact; and 
itis for the jury to say whether such act has impaired 
the value of the property asa whole. While in its es- 
sential elements waste is the same in this country and 
in England, being a spoil or destruction in houses, 
trees, and the like, to the permanentinjury of the in- 
heritance, yet in respect to acts which constitute 
waste, the rule that governs in a new and opening 
land, covered largely with primeval growth, must be 
very different. When the proportions of arable and 





wood lands are adjusted to give the greatest value to 
the farm in its present condition, a conversion of one 
kind into another may be in itself a waste committed; 
while here the clearing of the forest growth and fit- 
ting the virgin soil which it covers for cultivation, is 
ordinarily an improvement most valuable to the prop- 
erty, and is not, norcan it be, injurious to the suc- 
ceeding estate in fee. Tothe full and clear exposi- 
tion of the law, as applied to limited cases (and the 
cases decided are mostly cases of dower) held in this 
State, in general, we give our approval, as warranted 
by previous adjudications, in adjusting the relative 
rights subsisting between the tenant for life and the 
tenant in remainder or reversion. In an early case, 
Ballentine v. Poyner, 2 Hayw. 110, Haywood, J., says: 
‘*T would define waste thus: An unnecessary cutting 
down and disposing of timber, or destruction thereof 
upon wood lands, where there is already sufficient 
cleared land for the widow to cultivate, and over and 
above what is necessary to be used for fuel, fences, 
plantation utensils,and the like;’’ adding however 
that if the lands are covered with trees, such as juni- 
per swamps, and can be put to no Other use, and have 
value only in the growth upon them, then the *“* widow 
shall not be liable for waste for using such timber ac- 
cording to the ordinary use made of the same in that 
part of the country.’’ To which it may be proper to 
fix a limit to the denudation, that it do not exceed the 
annual increase from natural growth which replaces 
that portion of the trees removed. In Ward v. Shep- 
pard, id. 283 (461), Johnston, J., says: ‘* That waste in 
this country is not to be defined by the rules of the 
English law in all respects; for cutting timber trees 
for the purpose of clearing the lands was not waste 
here, though it was soin England;” but if the trees 
were cut for sale, this would be waste; and that 
‘* what shall be deemed waste must be, in a consider- 
able degree, in the discretion of the jury, upon evi- 
dence.” In Perkins v. Coxe, id. 339 (517), Taylor, J., 
announces the same ruleas to cutting timber for other 
uses than repairs, and extends it to collecting and 
burning lightwood to make tar for sale,as a perma- 
nent injury that would take several years to replace. 

In Sheppard v. Sheppard, id. 382 (580), Hall, J., after 
examining numerous authorities cited by counsel, de- 
clares the law to be that where “waste of insignifi- 
cant value is done scatteredly, through a whole tract,’’ 

the proposition that the widow must lose the place 
wasted is ‘‘ too heavy a penalty when the damage is to 
the amount only of a small sum, and that should be 
deemed to be waste only which is substantially an in- 

jury to the inheritance.”’ These rulings, early made, 

have laid the foundation of the law on the subject of 
waste, as it declares and regulates the relations be- 
tween the owners of the separate estates, and it has 
been developed in the same direction in subsequent 
cases. Thus it is declared by the court, Gaston, J., 

delivering the opinion in Shine v. Wilcox, 1 Dev. & B. 

Kq. 631, that ‘‘ the cutting down of timber is not waste 

unless it does a lasting damage to the inheritance and 

deteriorates its value; and not then if no more was 

cut down than was necessary for the ordinary en- 

joyment of the land by the tenant for life.” in the 

further discussion, after repudiating the adaptability 

of the common law to this country, which is covered 

with forest, that clearings of it for cultivation which 

is highly beneficial to the land can be itself waste, he 
proceeds to say: ‘‘Whether it has been beneficial orin. 

jurious to him [the owner of the succeeding estate in 

fee] isa question of fact which must depend on the 

relative proportion of the cleared to the wood land, on 

the comparative value or wortblessness of the trees 

destroyed, and on the ordinary use made of the trees 

in the part of the country where the land is situated.” 

Referring to the provision for the widow’s support in 





264 


THE ALBANY LAW JOURNAL. 











the assignment of dower, he says that *‘ such an use of 
the land as was necessary for that support, and as 
prudent proprietors were accustomed to make of their 
own, was deemed to have been intended in the provis- 
ion, although the value of the estate might be some- 
what impaired thereby. We also hold [he continues] 
that the turning out of exhausted lands is not waste.”’ 
In Carr v. Carr, 4 Dev. & B. 179, it was decided that 
the widow might make turpentine from trees which 
her husband had opened in his life-time, and might 
box new pines to make a crop, not exceeding that 
which he had made in his life-time upon the land. So 
the widow may clear for cultivation as much of the 
land as a prudent owner of the fee would, and sell the 
timber cutin doing so. Davis v. Gilliam, 5 Ired. Eq. 
308. If done with a due regard to the proportion of 
wood and cleared land, she may clear what is neces 
sary for the enjoyment of the estate. Nash, C. J., in 
Lambeth v. Warner, 2 Jones Eq. 165. It will be seen 
from these citations and references that the charge of 
the court pursues the course of the adjudications upon 
the law of waste, and adapts it to the different as- 
pects as shown in theevidence. It thus becomes us to 
abide by the law as declared and reiterated by the 
courts since the beginning of the present century, and 
ruled substantially in the charge we are now consid- 
ering. The real and important inquiry is, has the land 
been abused during the defendant’s occupancy by a 
spoliation unwarranted by the usage of prudent hus- 
bandmen in respect to their own property, to the im- 
pairment of it asa whole in value? N. C. Sup. Ct., 
May 18, 1888. King v. Miller. Opinion by Smith, C. J. 


WATER AND WATER-COURSES—ICE—RIGHT OF RIPA- 
RIAN OWNERS.—The ice in a mill-pond is the property 
of the riparian owner, and he has the svle right to 
take it, subject only to the qualification that it is not 
to be taken in such quantities as to appreciably dimin- 
ish the head of the water at the dam below. As to 
right of mill-owners to the ice over the land of others, 
I find no case in Pennsylvania directly in point,and 
the decisions in other States are conflicting. Myer v. 
Whitaker, 55 How. Pr. 376, decides that the owner 
of the mill has the exclusive right to gather the ice on 
the mill-pond. Butin Marshall v. Peters, 12 How. Pr. 
218, and Dodge v. Berry, 26 Hun, 246, it was held that 
the mill-owner does not own the ice on the land of 
others, and the latter may remove it if they do not 
actually and perceptibly injure the mill-owner. These 
are New York Supreme Court cases. The plaintiff re- 
lies largely on the case of Manufacturing Co. v. Smith, 
34 Conn. 462, where the mill-owner made no proof of 
actual damage, and failed torecover. The judgment 
was reversed for the reason that water was sometimes 
scarce; that the ice and snow prevent deep freezing, 
and therefore the riparian owner could not remove 
the snow and ice at pleasure, for such removal might 
result in an actualand not merely a constructive in- 
jury to the mill-owner. The principle seems to be 
that a water-course is real property. The title to the 
bed of the stream is in the riparian owner, and he has 
a right to a reasonable use of the water; and such use 
is just and reasonable which does no sensible injury to 
owner below. Cummings v. Barrett, 10 Cush. 186; 
Elliot v. Railroad Co., id. 191; Ice Co. v. Excelsior, 38 
Am. Rep. 255, note; Gould Wat.,§191. It was held in 
December, 1886, by the Supreme Court of Maine (Stev- 
ens Vv. Kelly, 6 Atl. Rep. 868), that the owner of a mill- 
dam across an unnavigable stream has a qualified in- 
terest in the water flowed, but nonein the ice formed 
upon it. “The ice is the property of the riparian 
owner, and he has the sole right to take it, with the 
single qualification that it is notto be taken in such 
quantities as to appreciably diminish the head of the 
water at the dam below.’’ This rule seems reasonable, 





and we adopt it so far as applicable to the case in hand 
The rights of the parties are relative. The plaintiff, 
aside from his right as riparian owner, has an ease. 
ment only in the water of the lake, namely, the right 
to flow and useit as a mill-power; and in the exercise 
of this right, he did not deprive the upper owners of 
any property or rights they had in Wheaton’s pond, 
and the stream flowing through it. At most their 
rights were modified, not lost. Their possession was 
not disturbed except by the changed condition caused 
by the erection of the dam. They had the right to 
the reasonable use of the water, and still have; and to 
exercise this right they may go upon their own land, 
and take water and ice to the same extent as if the 
dam had not been built. Indeed whether they could 
gather ice or not on Wheaton’s pond, they may avail 
themselves of the improvements to their property in 
this respect, provided the plaintiff is not materially 
injured. Stevens v. Kelly, supra. ‘‘The mill is the 
principal. The dam is subservient to it.’’ It follows 
the exercise of this right is lawful, and not tortious, 
and disturbs no right or possession of the plaintiff. 
Nor can it be said to be an unlawful diversion of the 
water, even though the ice was taken under a claim of 
right, stored and sold as merchandise. In Elliot v. 
Railroad Co., supra, an upper riparian owner allowed 
the railroad company to divert the water from adam 
on his land toa tank along its road forthe purposes of 
supplying its locomotives. He cut ditches, and con- 
ducted water from small water-courses into the pond. 
The jury found the water which flowed through these 
artificial channels was equal to the quantity taken by 
the railroad company. Held, that the lower owner 
could not recover because he sustained no actual in- 
jury. So too in the case of Railroad Co. v. Miller, 112 
Penn. St. 34, the railroad company pumped the water 
on its own land into large tanks, and took it in pipesa 
mile distant to its station, at Dowington, where it 
was used to supply its locomotives. Mr. Justice Pax- 
son said: ‘‘The railroad company may use the water 
by virtue of its rights as riparian owners; but such 
use must be such as not to sensibly diminish the stream 
to the riparian owner below.’’ This was a diversion of 
water from a dam that had been used nearly a hun- 
dred years as a paper-mill power—much like the case 
at bar; and seems, in connection with the other cases 
referred to, as decisive against the plaintiff's right to re- 
cover. Ido not think this conclusion is in conflict with 
Water-Works Co. v. Canal Co., 14 Moak Eng. R. 100, 
and Asylum Dist. v. Hill, 34 id. 378. There the water- 
works company undertook to divert the entire stream. 
Penn. Sup. Ct., April 23, 1888. Searle v. Gardner. 
Opinion per Curiam. 





NEW BOOKS AND NEW EDITIONS. 


New York CHANCERY REPORTS. 


Reports of Cases Adjudged and Determined inthe Court of 
Chancery of the State of New York. Complete edition, 
copiously annotated by embodying all equity jurispru- 
dence with tables of cases reported and cited. By Robert 
Desty. Book II, containing 6 and 7 Johns. Ch., Hopk. 
Ch., and 1 and 2 Paige Ch. Lawyers’ Co-operative Pub- 
lishing Co., Rochester, N. Y. 


This is a sumptuous volume of over 1100 pages. 
The annotations of Mr. Desty are very full and ex- 
tended, covering over one hundred topics, and contain 
throughout references to both ‘‘American Decisions” 
and “American Reports,” which in our judgment 
adds materially to their permanent value. We are 
confident that this series will readily find its way to 
most libraries and eventually displace the original edi- 
tion. 
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CURRENT TOPICS. 





UR leading magazines and their would-be con- 
tributors of late have been discussing the re- 
lation of publisher or editor and contributor with a 
good deal of zeal. We had hoped to be spared any 
participancy or involvement in this debate, but 
something akin to it has been sprung upon us re- 
cently, not for the first time. That is the matter 
of reviews of books. It is due to the writers of 
law books to admit that they have seldom troubled 
us personally with remonstrances. Indeed, we 
cannot now recall a single instance. As to pub- 
lishers it has been somewhat different. It is nat- 
ural that the publisher should consider this matter 
in a different light from the reviewer, and perhaps 
should regard the review as properly a remunera- 
tion for a copy of the book, or an adjunct of the 
advertisement, if one is published in the reviewing 
journal. Mr. Bishop, we all know, says that it is 
impossible for a legal editor to write an impartial 
review of a book advertised in his own columns. 
In truth it is generally the case, probably, that the 
reviewer does not know or care whether the book 
is so advertised or not. One mistake that publish- 
ers make is in assuming that their book is entitled 
to notice, as a matter of course, in return for a 
copy, if not in consideration of an advertisement. 
Now law books are of various classes. There is 
the book that is so poor or unimportant that it de- 
serves no notice, or it is a mercy to the author and 
publisher not to notice it. This is a rare class. 
Then there is the class that is so poor and import- 
ant that the profession need to be warned against 
it, or at least to have its errors and defects pointed 
out. This is rather more common. Then there is 
the class that is every way important and admira- 
ble, and of which the profession should be notified 
in order that they may avail themselves of it. 
This is still more common. And finally there is 
the class, important and partly good and partly bad 
in execution, and which is to be judged on princi- 
ples of constitutional statutory construction — if 
the good is separable from the bad it should be al- 
lowed to stand if enough is left to make it effectual 
for any useful purpose. This is perhaps the most 
numerous class of all. What the publisher always 
wants, especially if he is an advertiser in the re- 
viewing journal, is an unmitigated puff, and if the 
reviewer substantially copies his advertisement or 
circular it is all the better. The publisher wants 
words of enthusiastic commendation, which he can 
cut out and quote in later advertisements and cir- 
culars, This is business. What the reviewer owes 
to the profession is an honest opinion of the merits 
and demerits of the work, and unless it is generally 
understood that this is what may be expected from 
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him his opinion will probably not be of much bene- 
fit to the publisher. This is criticism. It may be 
that the critic is mistaken in assertions. These he 
will gladly correct on having his attention called to 
them. It may be that he is mistaken in his opin- 
ions. These he will never modify or retract, unless 
based on mistakes pointed out, on the complaint of 
any publisher or author—not even if the sangui- 
nary Mr. Bishop falls foul of him and calls him 
blackguard. Another point in which publishers 
are sometimes at fault is the matter of comparisons. 
The publisher always thinks comparisons ‘‘ odor- 
ous” unless they are in his favor. But a compari- 
son with other works of the same class, either 
previous or contemporary, is a very just and deci- 
sive test. He calls on the lawyer to substitute his 
new work for an old one, or to take it rather than 
a rival one, and the lawyer reasonably looks to his 
law journal reviewer to tell him if there is any rea- 
son why he should do so. Or the publisher asserts 
that his work will accomplish such and such things, 
and the lawyer looks to his law journal reviewer to 
tell him if the publisher’s prospectus is too imagi- 
native or not. The law book reviewer’s task is 
delicate. There is almost always some good in 
every new book, but seldom is a law book so 
good as the publisher hopes and the author thinks 
it is. The one has invested his money and the 
other his brains, and they are naturally prejudiced 
in favor of the product. The reviewer usually does 
not know or care for either, and is only anxious to 
tell the truth as nearly as his opportunities and 
abilities will enable him. Especially delicate is the 
reviewer’s duty in respect to a proposed series, the 
purchase of which will involve a good deal of 
money. Here he should be exact and impartial in 
informing the profession of the performance and 
the nearness of its approximation to the promise. 
Publishers are quite too apt to get the idea that 
they own the reviewer, especially when they have 
had ‘‘good luck” with him. A ‘‘sét back” in 
this is taken as a personal grievance. It is proba- 
bly because the reviewer feels his task to be diffi- 
cult that he is frequently so non-committal, or so 
Bunsbyish, or occupies the .space with safe truisms 
—‘‘talk about the weather,” as it were. Generally 
he can at least speak well of the print, but we have 
been denounced for finding fault with that. After 
all, the publisher should be glad to have his book 
abused if he cannot get it praised. We are some- 
times inclined to believe that abuse is better for the 
publisher than praise, for it frequently excites an 
unhealthy curiosity to see if the reviewer can really 
be right. The abuse of that silly, hysterical, namby- 
pamby, erotic performance of Miss Amélie Rivés, 
‘*The Quick or the Dead,” has undoubtedly given 
it an immense sale, which it never would have had 
if the critics had praised it. But the Jaw book 
critic should not hesitate to tell the truth about a 
book, even if he feels sure that his condemnation 
will help it. 


Mr. Justice Stirling has just decided in Re Pala- 
tine Estate Charity, 58 L. T. Rep. (N. 8.) 925, that 
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a spire is a ‘‘necessary occasion ” of achurch. The 
Law Times observes: ‘‘It might even be an ‘ orna- 
ment,’ as organs and bells have been held to be or- 
naments, but it was certainly a ‘necessary occasion,’ 
being a purpose necessary and proper in order that 
the building might fulfill the object for which it 
was erected, namely, that of being the parish 
church of St. Mary, Stoke Newington. The church 
as designed by the architect is incomplete at the 
present moment, for it has not got a spire, and the 
spire is the place in which it is usual to hang the 
bells, which are a part of the necessary ornaments 
or furniture of the church. Now however the 
spire must be built. It is also allowable to pay out 
of the charity the salaries of the sextons, the verger 
and the tuner of the organ, but not those of the 
organist, the assistant organist, the blower or the 
bell ringer, or the singers, as these latter employ- 
ees are not concerned with the maintenance of the 
church.” But what is the use of organs and bells 
if they are not played and rung? As to the spire 
we doubt. The spire is said to be an emblem or 
outgrowth of the ancient phallis-worship, and so 
can scarcely be deemed essential to the maintenance 
of a church, especially if it should chance to have 
celibate priests. Possibly however it is sanctioned 
by the idea of the propagation of religion. 


These English certainly have some queer phrases. 
We learn from the London Law Times that what 
we are accustomed in this country to call a 
‘« merry-go-round ’—the circular railway or swing 
or stud of hobby-horses at fairs or in parks —is in 
English a ‘‘roundabout.” Probably Thackeray 
wrote his celebrated ‘‘ Roundabout Papers ” in one, 
“Lift ” for elevator; ‘‘ brasses” for baggage-checks ; 
‘* boxes” for trunks; ‘‘ metals” for rails of a rail- 
way; ‘‘ tramway” for street-car; ‘‘ booking-office ” 
for ticket-office; ‘‘ points” for switches; and now 
“roundabout * for merry-go-round. We certainly 
must run over to England and study the language a 
few months. 


An article by Mr. Charles B. Waite, the male 
editor of the Chicago Law Times, entitled ‘‘ Who 


were voters in the early history of this country?” 
shows the curious fact that women voted early in 
the history of this country, and that the restriction 
of the right of suffrage to males was the work of 
comparatively modern Constitutions. Originally 
freehold suffrage prevailed, and the word ‘‘ inhabi- 
tant’ was the common test. ‘* Lady Deborah Moody, 
in 1654, voted for town officers, and for taxes, and 
officers of Gravesend, Long Island, and for years 
elected all the town officials by her single vote. 
(Lady Deborah Moody, by James W. Gerard, 301.)” 
In New Jersey the law in 1797 was that ‘‘ every 
voter shall openly and in full view deliver his or her 
ballot (which shall be a single written ticket, con- 
taining the names of the person or persons for 
whom he or she votes),” etc. ‘‘In New York and 
Virginia the husband could vote for his wife’s free- 











hold. This was also the case in Rhode Island. (19 
R. I. 586.) The same rule prevailed in Massachu- 
setts. (4 Mass. 387.)” Women were also ‘among 
the charter proprietors in New Jersey, Virginia and 
South Carolina.”” Mr. Waite also states what has 
before been stated in this journal — that women in 
the sixteenth and seventeenth centuries voted for 
members of Parliament, and that in 1572 Dame 
Dorothy Packington, lady of the manor of Ayles- 
bury, returned the two members, and that in Olive 
v. Ingram, 7 Mod. 263, it was held that women 
could vote for sextons. (It would indeed have 
been hard to deny a woman the privilege of choos- 
ing her last bed-maker.) Mr. Waite sums up as 
follows: ‘‘ We have seen that the right of suffrage 
was without distinction of sex, in Massachusetts 
for 160 years; in Rhode Island for about 180 years; 
in Connecticut for nearly 180 years; in New York 
for over 120 years; in New Jersey, by the Consti- 
tution, for 170 years, and by the laws for over 100 
years; in Pennsylvania, by the Constitution, nearly 
200 years, and by the laws for over 100 years; in 
Delaware, by the Constitution, for 130 years, and 
by the laws for over 100 years; in Maryland nearly 
100 years; in Virginia, by Charter and Constitu- 
tion, 170 years, and by the laws nearly 100 years; 
in South Carolina for nearly 200 years; in North 
Carolina 150 years; in Georgia for nearly 100 years; 
in New Hampshire until the Constitution of 1784; 
in Vermont, by law, for nearly 50 years, and by 
the Constitution until the present time; in Tennes- 
see for over 70 years; and in Texas, under the Con- 
stitution of the citizen Republic of Texas; thus re- 
maining until, by admission into the Union, Texas 
became a part of the male Republic of the United 
States.” By this he means, we take it, not that 
women generally voted or claimed the right to 
vote, but that the right was not expressly limited 
to the male sex. Theoretically, women have just 
as good aright to vote as men, and if they gener- 
ally demand that right in any community, we do 
not know on what ground of legal or moral princi- 
ple it can be denied them. Practically, it is a dif- 
ferent thing. It seems to us that there are voters 
enough. The increase of male population increases 
the corruption of politics to a fearful extent. Ad- 
mitting all women to vote would increase it still 
more, although undoubtedly women would not 
prove so corruptible a class as men. Still if women 
want to see the folly of voting, what right have 
men to say them nay? They form one-half of the 
human race, are as intelligent, and much more vir- 
tuous than men, and many of them have no men to 
represent them even theoretically. On some ac- 
counts we would like to see them voting on such 
an issue, for example, as temperance. The ques- 
tion is a serious one and should be treated in a 
serious spirit, and not with the flippancy which it 
elicits from the greater part of the present voters. 
And on the other hand, the advocates of woman 
suffrage should not treat with contempt and abuse 
the women who do not want to vote. There can 
be no doubt that if the question were left to the 
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women they would to-day decline the privilege by 
a large majority. 


We would suggest to the reporters of the decis- 
ions of the State courts of last resort that it would 
be an improvement to let each case begin and end 
a page, leaving a blank at the end of each for an- 
notations. This would afford an opportunity for 
annotation, and encourage it, without marring the 
appearance of the book. 


NOTES OF CASES. 

N Phillips v. De Wald, Georgia Supreme Court, 
October 12, 1887, the court said: ‘‘ The decla- 
ration alleged that the defendant negligently left 
the horse in the street attached to a buggy un- 
hitched and unattended. The diligence in secur- 
ing his horse and preventing his escape, which the 
defendant was bound to observe, was that care 
which every prudent man exercises or would exer- 
cise in dealing with similar horses at a like place 
under like circumstances. The omission of that 
degree of diligence would be negligence, and 
whether it was omitted or not in this instance was 
a question for the jury. From the facts above 
cited, all of which appeared in evidence, the jury 
concluded that the negligence was established, and 
we think their conclusion was well warranted. 
Though a horse be sensible, very gentle, and ac- 
customed to stand unhitched at his owner’s door 
in a busy, noisy street, yet if he be fancy, stylish, 
restless and very high-strung, the jury may infer 
negligence from leaving him loose elsewhere in the 
same or another street, unattended except by the 
owner watching him from a distance of five or six 
feet. It is said that the horse was not vicious, or 
if so, that the defendant did not knowit. A vic- 
ious animal is any individual of a vicious species, 
or a vicious individual of a harmless species. This 
horse was neither, and consequently the learning 
touching vicious animals, whether derived from 
statutes or judicial decisions, has nothing to do 
with the case. Every horse whatever, no matter 
how gentle or amiable, must be properly attended 
or secured in the crowded business streets of a city 
when there by the act of the owner, subject to his 
control. The instincts common to the species ren- 
dered this necessary, and of these instincts every 
owner must be presumed to have notice. The 
qualities of the individual horse have no relevancy, 
except as throwing light upon the means proper to 
be used to secure him, and the kind of attendance 
or other precautions which common prudence re- 
quires, Again, it is argued that though the horse 
may have been loose in the streets by negligence, it 
was not that negligence but the direct acts of 
others which caused him torun away. Also that the 
injury to the plaintiff was too contingent and remote, 
as related to defendant’s negligence, to be the subject 
of recovery in damages. It may be fairly antici- 
pated by one who negligently leaves a horse and 








buggy to straggle through a city that efforts will 
be made to stop or capture the horse, and that such 
efforts or other movements or noises may cause him 
to run away, and that if he should run away some 
person may be hurt. Between leaving a horse to 
go at random where there is great danger of doing 
mischief and hurling a missive at or into a crowd 
—careless, if it strike or not—there is but little 
difference. The horse may be regarded as a squib 
—slow at first, but likely to become swift and de- 
structive. When a horse attached to a buggy is 
by the owner's negligence loose in the street, and 
moving at will, persons who see the horse thus go- 
ing at large are at no fault for trying to stop or 
capture him, and if by their rush, throwing up of 
hands, or other demonstrations, they frighten him 
and cause him to run away, invade the sidewalk 
and injure a person passing lawfully thereon, the 
owner will be responsible in damages for the in- 
jury. Griggs v. Fleckenstein, 14 Minn. 81 (Gil. 62); 
McDonald v. Snelling, 14 Allen, 292; Lynch v. Nur. 
din, 1 Ad. & El. (N. 8.) 29.” 


In Eureka Vinegar Co. v. Gazette Printing Co., 
Circuit Court, E. D. Arkansas, June 30, 1888, it 
was held that cider is an alcoholic beverage, ob- 
tained by the fermentation of the juice of apples, 
and cannot lawfully be sold in a State whose stat- 
utes prohibit the sale of ‘‘alcohol, or any spirituous, 
ardent, vinous, malt or fermented liquors.” The 
court said: ‘‘Courts are bound to take notice of 
the meaning of words in the English language, and 
of such matters of science as are well known to all 
men of common understanding and intelligence. 
Brown v. Piper, 91 U. 8. 42; Terhune v. Phillips, 99 
id. 592; King v. Gallun, 109 id. 99; Ah Kow v. 
Nunan, 5 Sawy. 560; Waller v. State, 38 Ark. 656; 
1 Whart. Ev., §§ 282, 335. The meaning of the 
word ‘cider,’ its method of production, and its 
general constituents, are matters of common knowl- 
edge, and upon which all books of accepted au- 
thority agree. No court would be justified in af- 
fecting ignorance of these facts, or in closing its 
eyes to them in a case requiring their application. 
In a popular sense the term ‘cider’ includes the 
expressed juice of apples, either fermented or un- 
fermented, and hence the terms ‘sweet cider’ and 
‘hard cider’ are in popular use to distinguish be- 
tween the juice of the apple before and after fer- 
mentation. In strictness, the juice of the apple 
before fermentation is simply apple juice, and it is 
only by fermentation that it becomes cider, and 
when the word ‘cider’ alone is used in law or com- 
merce it is commonly understood to mean the fer- 
mented juice of apples. But there is no pretense 
that the plaintiff's cider is sweet or unfermented 
apple juice. The plaintiff's counsel concede that it 
is what it is stated to be in the circular of the 
plaintiff appearing in the complaint, viz., ‘Old Or- 
chard hard cider.’ What then is cider? In the 
Encyclopedia Britannica (9th ed.), tit. ‘ Cider,’ it 
is thus defined: ‘Cider, an alcoholic beverage ob- 
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tained by the fermentation of the juice of apples.’ 
The following are the definitions of other standard 
authorities: ‘A fermented liquor made from the 
juice of apples’ (Brande’s Encyclopedia of Sci- 
ence, Literature and Art, tit. ‘ Cider’); ‘a fermented 
liquor made from the juice of apples— formerly 
used for all kinds of strong liquors except wine’ 
(Worcest. Dict., tit. ‘Cider’). Mr. Worcester, in 
his definition of cider, gives its supposed Greek 
equivalent, and translates it ‘strong drink ;’ and in 
Wyckliffe’s translation of the New Testament the 
passage in Luke i, 15, which in the authorized ver- 
sion reads ‘ He shall drink neither wine nor strong 
drink,’ is translated ‘He shall not drink wine nor 
cider.’ What are the constituents of this ‘fer- 
mented liquor?’ Alcohol is one. Alcohol is a 
volatile organic body, constantly formed during the 
fermentation of the vegetable juices, containing 
sugar in solution. In popular language it is the 
intoxicating principle of fermented liquor. It is 
exclusively produced by the process of fermenta- 
tion. Ferment, the substance which is necessary 
to the process of fermentation, is naturally present 
in the juice of the apple, and in temperate or warm 
climates fermentation takes place, and alcohol is 
generated until the saccharine matter in the juice 
is consumed, without the addition of ferment or 
other substance. * * * There is a wide differ- 
ence between the language of the early statutes 
which imposed a tax on the liquor traffic for rev- 
enue only and the present statutes of this State, 
which have for their chief object the total or par- 
tial suppression of the evils resulting from the sale 
of all beverages containing alcohol in an appreciable 
quantity. Statutes designed to raise revenue only 
are usually limited in their operation to those liq- 
uors which enter most largely into commerce, and 
of which the consumption is the greatest. Such 
statutes do not commonly embrace those domestic 
fermented liquors which are produced in limited 
quantities, and have little commercial value as long 
as all other kinds of liquor are to be had in the 
market. * * * It was foreseen that the prohi- 
bition and high license statutes of the State would 
be fruitful of schemes and devices of all kinds to 
evade them. It was obvious that if a single bever- 
age containing alcohol was omitted from the stat- 
utes that that beverage, however sparingly pro- 
duced or little considered, while other and better 
or stronger liquors could be had, would speedily 
take the place of the banished liquors, and result 
in a practical re-establishment of the liquor traffic. 
To prevent this the Legislature by a comprehensive 
and all-embracing provision brought within the 
statutes ‘alcohol, or any spirituous, ardent, vinous, 
malt or fermented liquors.’ Every beverage of 
which alcohol is a constituent part necessarily falls 
under one of these heads. All the processes for the 
production of all kinds of liquors are enumerated, 
and all the products of these processes are within 
the statutes, without regard to the quantity of alco- 
hol they contain or the names they bear. If any one 
of these products is to be excepted from the opera- 





tion of the statutes it must be done by the Legisla- 
ture. Thus far the only exception made by the 
Legislature is a qualified one in favor of wine; the 
courts cannot add another. I have looked with 
some care through a great many special acts of pro- 
hibition, and have not found one under which an 
alcoholic, vinous, fermented or intoxicating liquor 
can be lawfully sold asa beverage. The result is 
that there is not a spot in the State where this cider 
can enjoy immunity from the operation of the lig- 
uor laws. All the acts include alcoholic, vinous 
and fermented liquor, and cider falls under all of 
these heads. It is also an intoxicating liquor, for 
it is common knowledge that a fermented beverage 
which contains from five to ten per cent of alcohol, 
which is freely drunk by the glassful, will produce 
intoxication, This is a fact of daily observation in 
communities where such beverages are sold. Whisky 
contains from forty to fifty per cent of alcohol, and 
cider contains one-fifth as much alcohol as whisky, 
so that drinking a pint of cider is equivalent to 
drinking one-fifth of a pint of whisky. But to 
bring it under the operation of the liquor laws of 
the State it is not essential that it should be an in- 
toxicating liquor. It is enough that it is a ‘vinous 
or fermented liquor.’ ” 


In Silverton v. Marriott, Q. B. Div., April 23, 1888, 
59 L. T. Rep. 61, it was held that where property 
abutting on a highway becomes through the wrong- 
ful act of strangers a nuisance to the public law- 
fully using the highway, the owner of such prop- 
erty has a duty cast upon him from the moment he 
becomes aware of the danger to take steps to pre- 
vent his property becoming a source of injury to 
the public. Field, J., said: ‘‘The facts are pecu- 
liar but clear. There were two plots of land, one 
forming Evershot street, the other formed a street 
the name of which I do not know. The defendant, 
the owner of Evershot street, laid it out for build- 
ing purposes, and made a road; the wall in ques- 
tion was the boundary of the Evershot street road, 
and of the defendant’s property, and was about six 
feet high. This road was adopted by the parish 
vestry and repaired by them. This wall was still 
standing when the owner of the adjoining estate laid 
out his property for building purposes, and made a 
road up to the defendant’s wall, so that without 
the wall there would have been a continuous road. 
But the defendant would not pull down the wall. 
The neighboring inhabitants no doubt did not like 
the existence of this wall, and committed an unlaw- 
ful act in pulling it down, and pull it down they 
did, and more than once. The wall was no part of 
the highway, and remained the property of the de- 
fendant. On the night of the 6th of August the 
plaintiff, using and driving over what appeared to 
him to be a continuous highway, found himself 
driving over an obstacle of brickwork six or eight 
inches high, in consequence of which his horse was 
seriously injured. The plaintiff could not go 
through the obstruction: it was not like a gate 
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across the highway. If the wall had been in sucha 
state on the highway at the time of its dedication 
it might be said that the highway had been dedi- 
cated with all its imperfections. But that is not 
the case here; the wall never became a nuisance 
till it became a stump of a wall about six inches 
high; it was no nuisance while it was six feet high. 
The wall, it is true, was not reduced to the condi- 
tion of a nuisance by any act of the defendant, but 
on the contrary of certain wrongful trespassers. If 
the facts of the case had been that the trespass had 
taken place at six o’clock of the evening of the 6th 
of August, and the accident to the plaintiff had 
taken place at nine o’clock the same night before 
the defendant was aware of what had happened, I 
do not think he would be liable. But that is not 
the case here. The wall was reduced to the state 
complained of on the 26th of July, and on the 27th 
of July the defendant became aware of it, but took 
no steps to give warning to the public of the dan- 
ger. The question then is, had he not a duty cast 
upon him to give warning to the public that there 
was some danger arising out of the state of the 
wall? The County Court judge held that there 
was, on the authority of the cases of Tarry v. Ashton, 
1Q. B. Div. 314, and Barnes v. Ward, 9 C. B. 392. 
I think he was right, and that the case falls within 
the principle of those cases to the effect that if an 
owner of land becomes aware of something on his 
premises, though through the act of a stranger, 

which is a source of risk and danger, a duty arises 
on him to guard against that risk and danger. 

There is a duty upon him to keep and maintain his 
premises in such a condition that they shall not be 
injurious to the public at large using them. In 
Tarry v. Ashton (ubi sup.) Blackburn, J., laid down 
the correct principle in the following words: ‘ As I 
have said, I do not wish to decide more than is 
necessary, and if there were a latent defect in the 
premises, or something done to them without the 
knowledge of the owner or occupier by a wrong- 
doer, such as digging out the coals underneath, and 
so leaving the house near the highway in a danger- 
ous condition, I doubt — at all events, I do not say 

—whether or not the occupier would be liable. 

But if he did know of the defect, and neglect to 

put the premises in order, he would be liable. He 

would be responsible to this extent, that as soon as 

he knew of the danger he would be bound to put 

the premises in repair or pull them down.’ I think 

the present defendant is within the principle so 

laid down, and that his appeal ought to be dis- 

missed.” 

a ee 
CRIMINAL LAW—NEGLIGENCE—RAILROAD 
—OMISSION OF USUAL WARNING AT HIGH- 
WAY CROSSING—IMPUTED NEGLIGENCE. 


MAINE SUPREME JUDICIAL COURT, JUNE 19, 1888. 
State v. Boston & M. R. Co. 
Deceased with two associates was riding ina waggon toward 
a railroad crossing, at 10 o’clock on a starlight night, one 
of the associates owning and driving the team, and carry- 





ing the other two gratuitously as a neighborly kindness— 
when a locomotive whistle was heard by them. They ex- 
pressed doubt among themselves whether the train was 
on the road they were to cross, or on another road farther 
away running in the same direction, and continued driv- 
ing slowly, intent upon the noise of the train. They 
could not see the train on account of the buildings and 
bushes between them and it. The bell was not heard by 
them, As they approached nearer, they saw the gates at 
the crossing wide open and no person in attendance upon 
them, although they had been accustomed to seeing the 
gates in operation and a flagman there. For several 
years the practice of the road had been to keep a flagman 
in attendance at the crossing, but unknown to these per- 
sons, he usually left the place at about seven in the even- 
ing for the night. The train was the night Pullman from 
Boston going east, which for most of the time for many 
years had not run upon this road, but had run upon the 
other road of the same company before spoken of. The 
train was running through a compact portion of a city at 
an unlawful rate of speed for such place, and at the rate 
of twenty-five miles an hour or more when the collision 
occurred. Held, that a verdict for the plaintiff might be 
upheld. 


NDICTMENT under the statute for the instantane- 
ous death of William M. Benjamin, alleged to have 
been caused by the defendant’s negligence. After the 
plaintiff's evidence was out, the case was reported to 
the law court, with the stipulation that the plaintiff 
should recover, if the facts would in any event au- 
thorize a jury to find a verdict in its favor. 


Horace H. Burbank, county attorney, for the State. 


Geo. C. Yeaton and Benj. F. Chadbourne, for de- 
fendant. 


Peters, C. J. After the plaintiff's evidence was ou} 
in this case, it was agreed by the parties that if such 
evidence be, in the opinion of the full court, sufficient 
to authorize a jury in any event to find for the plain- 
tiff, a judgment may be entered against the defend- 
ants for the sum of $5,000. Allowing to the plaintiff, 
under this stipulation, the benefit of the most favor- 
able view which the evidence is legally susceptible of, 
itmay be considered that the following facts are 
proved: The deceased, William M. Benjamin, for 
whose death the action is instituted in the name of 
the State, and two other men, of the names of Burnie 
and Hooper, the latter owning and driving the team, 
were sitting in an open, one-seated wagon, and ap- 
proaching at a moderate gait, or ‘‘ very slowly,’’ a level 
crossing of defendant's railroad over the highway in 
Biddeford. It was at about 10 o’clock on a starlight 
night in November, 1886. The railroad and town road 
intersect at abouta right angle. The three were per- 
sons of middle age, with physical faculties unimpaired, 
suber and intelligent, and were returning home from 
a lodge meeting of some kind overa road familiar to 
all of them. When within about 350 feet of the cross- 
ing, a locomotive whistle was heard, but no bell was 
heard by them at any time. The bell was heard by 
others at the moment when the locomotive was pass- 
ing the crossing, the train at the time running at a 
rate of not less than twenty-five miles an hour 
through a compact portion of the city of Biddeford. 
When the whistle was heard, Burnie called Hooper's 
attention to it, and Hooper said he did not know 
which road it was on, meaning whether on the Boston 
& Maine or Eastern railroad. Burnie replied that he 
could not tell from the sound which road it was on. 
The deceased said nothing, and nothing more was said 
by either of them. The team mvuved on without stop- 
ping, and almost immediately reached the Boston & 
Maine track, when a collision took place between loco- 








270 THE ALBANY LAW JOURNAL. 














motive and team by which two of the three men were 
almost instantly killed. The way on which the parties 
were travelling was slightly descending toward the 
crossing, and a view of the coming train was mostly 
obstructed from the travellers by houses and other 
structures, and the plans and photographs show that 
there may have been no opportunity for the travellers 
to see the train, situated as they were while in mo- 
tion. 

The defendants contend that the travellers did not 
look and listen after their interchange of words about 
the direction of the sound from the whistle. We 
think a jury would be justified in the belief that they 
did. On this point the survivor was not very explicit 
in his testimony, but he was not asked about it, nor 
was he at all exhaustively examined. The men did 
not in fact see the locomotive until they were within 
an estimated distance of fifteen feet from the track— 
the train being about 100 feet away—and a collision 
may not then have been avuidable. At the place where 
the whistle was sounded the two railroads were 
within 300 feet of touching together, then diverging 
until at the crossing they were about 1,000 feet apart, 
the Eastern being the furthest away. It is reasonable 
to believe that the three men, as they approached the 
crossing, saw that the gates there were open and un- 
attended by any person, and that there was no signal 
of any kind indicating that a train was expected. A 
red light was burning, the usual switch signal, which 
was not any warning to those using the common roads. 
The gates were of the double-arm pattern, operating 
on pivots on each side of the highway—when open the 
arms standing erect—and these had been in useat this 
crossing for about three years. An employee was in 
daily attendance upon them from 7 o’clock A. M. until 
about fifteen minutes after 7 o’clock P. M., when he 
usually locked the gates and left them for the night, 
doing so on the night of the catastrophe. The train 
which struck the waggon was the regular night Pull- 
man train running from Boston to Bangor, on the 
Boston & Maine road. This train has run most of the 
time for many years over the Eastern railroad, but 
had been running over the Boston & Maine road for 
about a month before the accident, and has also run 
on the same road for a period of eight months during 
the year before the accident. The two roads were 
managed by the same company. The survivor, and 
the same thing may be fairly assumed of his associ- 
ates, has seen that the gates were in operation at the 
crossing, but had never noticed that they were not at 
all times used when trains were passing. They sup- 
posed that they were so used. The flagman in the rail- 
road employment testified that, when for any reason 
the gates were out of order, he used a'green lantern by 
night and a yellow flag by day whenever a train 
passed. 

It is not denied that the defendants were themselves 
guilty of negligence. They were running their train 
at arate of speed upwards of four times the rate 
allowed by law. Chapter 377 of the Acts of 1885 pro- 
hibits a train running across a highway near the com- 
pact part of a town ata speed greater than six miles 
an hour, unless the parties operating the railroad 
maintain a flagman or a gateatthe crossing. Had not 
the defendants been remiss in the discharge of this 
statutory duty, it is reasonable to conclude that the 
accident would not have happened. Nor would the 
accident have occurred, the defendants contend, if the 
deceased had not also been guilty of negligence. 
Great stress is placed by the defendant’s counsel upon 
the position taken for his clients that the three men 
did not look and listen for the location of the train, 
or if they did, that they paid no heed to the signals 
which their ears revealed to them. It certainly can- 
not be denied that it was an egregious blunder for the 





team to continue moving on so near the crossing, 
while the occupants could not tell from which railroad 
the sound of the whistle proceeded, unless other facts 
furnish an excuse for not stopping. The team should 
have halted. The very doubt felt by the men was no- 
tice enough of danger, unless they were, without their 
own fault, deceived by the surrounding circumstances. 
The plaintiff's counsel insists that such excuse exists. 
It is contended on that side of the case that, taking 
into consideration that the train was not seen, though 
the deceased and his associates must have been intent 
upon their situation, as evidenced by their sudden 
silence as they were advancing on their way after 
their interchange of views on the subject, and con- 
sidering also the fact that they had much reason to 
suppose that the Pullman train belonged upon the 
most distant road, the sight of the aplifted arms of 
the gates was evidence enough to dissolve the doubt 
in the minds of those men, and to induce them to be- 
lieve that they could safely continue on without in- 
terruption. The plaintiff contends that such was the 
judgment of the three men, who for intelligence and 
experience would average well with men generally. 
The counsel forthe defendants contends that the 
standing arms indicating open gates should not be re- 
garded as any signal, or a sufficient signal, of safety, 
at any crossing where the law does not require gates 
to be maintained. At this place the gates were erected 
by the voluntary act of the company. Bnt it is not a 
fair construction of the statute to say that it does not 
require gates to be maintained, or a flagman to be 
present, at all grade crossings, as to trains moving 
more rapidly at such places than six miles an hour. 
And while a neglect of the company to perform its 
duties does not excuse the traveller in a neglect of the 
duties and degree of care which the law imposes on 
him, still, in making his calculation for crossing a 
railroad track safely, he is often justified in placing 
some reliance on a supposition that the company will 
perform the obligation resting on it, where there is no 
indication that it will do the contrary. If the gates 
were open and the crossing unattended by a flagman, 
then these persons had aright to accept the fact as 
some evidence that the train would not attempt to 
pass the crossing at a faster speed than six miles an 
hour. Of course, full reliance cannot always be placed 
on an expectation that a railroad company will per- 
form its duties, when there is any temptation to neg- 
lect them, because experience teaches us that it would 
not be practicable todo so. But such an expectation 
has some weight in the calculation of chances, greater 
or less according to the circumstances. But what es- 
sential difference can it make in the relation of the 
parties whether the statute requires a flagman at any 
point or whether absolute necessity requires one— 
whether the Legislature declares the necessity, or the 
company by its act confesses the necessity? The de- 
fendants, by their counsel, contend that the English 
and the New York authorities, cited by plaintiff, are 
based upon a statutory requirement that gates shall 
be maintained. That is not entirely correct. In a 
leading case (Stapley v. Railway Co., L. R., 1 Exch. 
21) it was said{that while there was no law requiring 
gates as to foot passengers, still the decision was that 
the footman in that case was fairly invited by the 
open gates seen by him to attempt a passage across 
the tracks. Nordo we find that the New York cases 
place the responsibilities of railroads wholly on what 
the statute law requires of them as to guards at cross- 
ings. It is said in Kissenger v. Railroad Co., 56 N. Y. 
538, ‘‘ though it is not negligence for a railroad com- 
pany to omit to keep a flagman, still, if one is em- 
ployed at a particular crossing, his neglect to perform 
the usual and ordinary functions of the place may be 
sufficient to charge the company.” See Glushing v. 
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Sharp, 96 N. Y. 676. If the presence of a flagman and 
closed gates indicate a passing train, certainly the ab- 
sence of the flagman and open gates must be evidence 
that a train is not presently due orexpected. The an- 
nexed authorities touch nearly to the point involved 
in the facts here presented. Wheelock v. Railroad Co., 
105 Mass. 203; Tyler v. Railroad Co., 137 id. 238; Sonier 
y. Railroad Co., 141 id. 10; Whart. Neg., §§ 385, 386, 
and cases; Pierce R. R. 203, and cases. 
The plaintiff's case is fortified by another considera- 
tion. He neither drove nor, as far as appears, had 
any control of the team on which he was riding. Itis 
reasonable to suppose that the owner carried him 
either for hire or gratuitously as a neighborly kind- 
ness. His position was not of the same degree of re- 
sponsibility to the railroad as was that of the driver. 
He was a comparatively passive party. Not that he 
had no duty to perform. He could have asked the 
driver to stop the team, or he could have left it. But 
it would be natural, even though his fears were ex- 
cited, that he should defer to some extent to the ex- 
perience and discretion of the driver who was in the 
control of his own team; and before he had time to 
assert his own judgment against the driver’s, or per- 
haps fully appreciate the situation, the inevitable 
event was upon him. We think this fact has consider- 
able force in the combination of circumstances which 
weigh against the charge of contributory negligence. 
And we may consider this point in the argument in 
behalf of the plaintiff, unless we adhere to the doc- 
trine of imputable negligence, which has been con- 
siderably practiced on in the courts, first promulgated 
in the case of Thorogood v. Bryan, 8 C. B. 115—a doc- 
trine which ascribes to a passenger the contributory 
negligence of a driver over whom he has no control. 
This doctrine was never adopted in Scotland, nor by 
the English Admiralty Court, and was never at rest, 
but has been constantly doubted and criticised in 
other English courts, until, in 1887, it was overruled 
by the Court of Appeal, without a dissenting vote on 
the question, in the exhaustively considered case of 
The Bernina, 12 Prob. Div. 58. The action in that case, 
though originating in the admiralty, was’ brought un- 
der Lord Campbell's act, and was governed in all re- 
spects by common-law rules, and the full court of 
England unhesitatingly swept away the old rule, say- 
ing that it was a fictitious extension of the principle of 
agency unwarranted upon any rule or theory of law. 
It is remarked in that case that the preponderance of 
judicial and professional opinion in England is against 
the doctrine, and that the weight of judicial opinion 
in America is also against it. The same decision has 
been made in the Supreme Court of the United States 
in Little v. Hackett, 116 U. 8S. 366, where it is said that 
the doctrine of Thorogood v. Bryan rests upon inde- 
fensible foundation. It is there declared that the 
identification of the passenger with the negligent 
driver, without his co-operation or encouragement, is 
a gratuitous assumption. The same view of the ques- 
tion is entertained by text writers generally, especi- 
ally in last editions of their works. The older doc- 
trine is rapidly fading out. A distinction has some- 
times been attempted to be made between riding ina 
public or riding in a private carriage, but that idea has 
not prevailed to any cousiderable extent. The cases 
discuss, as an English court puts it, the broad question 
asto what is the law applicable to a transaction in 
which one has been injured, and in the course of the 
transaction there have been negligent acts or omis- 
sions by more than one party. In quite a number of 
the cases the facts were precisely as they are here, and 
the distinction is not heeded. A few cases like or 
nearly like the present case are the following: Robin- 
son v. Railroad Co., 66 N. Y.11; Masterson v. Rail- 


Transfer Co. v. Kelly, 36 Ohio St. 86; Bennett v. Rail- 
road Co., 36 N. J. Law, 225; Railroad Co. v. Steinbren- 
ner, 47 id. 161; Ruilroad Co. v. Shacklet, 105 lll. 364. 
See Borough of Carlisle v. Brisbane, 113 Peun. St. 544, 
and cases in note. Weare not committed to the doc- 
trine of Thorogood vy. Bryan in this State to an extent 
preventing its repudiation. In Dickey v. Telegraph Co., 
43 Me. 492, the rule was acted on without any ex- 
pression of dissent by counsel. The doctrine of im- 
putable negligence as applicable to the relation of 
parent and minor child, which presents another and a 
somewhat different question, has been favorably 
alluded toin this State, but in cases where it did not 
affect the result reached on other grounds. Brown v. 
Railway Co., 58 Me. 384; Leslie v. Lewiston, 62 id. 468. 
A class of cases against towns for injuries caused by 
defective highways, being statutory actions, stand 
upon a ground of their own, unaffected by the rule un- 
der discussion. On the terms of the submission of this 
case to the court by the parties, we think judgment 
must be entered for tbe plaintiff for the sum agreed 
upon as damages. 

Walton, Virgin, Libbey, Foster, and Haskell, JJ., 


concurred. 
————_—_¢__—___— 


ACTION — WHAT IS COMMENCEMENT. 


RHODE ISLAND SUPREME COURT, JULY 7, 1888. 


Cross Vv. BARBER. 


When a writ of trover was put into an officer’s hand for ser- 
vice in case the defendant, after demand’ made by the 
officer, refused to deliver the goods claimed, and after 
such refusal the writ was served, held, that the suit was 
not commenced till after refusal, and hence that a right 
of action existed at the time of suit begun. 


p™ INTIFFS’ petition for a new trial. 


Albert B. Crafts, for plaintiffs. 


Thomas H. Peabody and Charles Perrin, for defend- 
ants. 


MATTESON, J. This isan action of trover for the 
conversion of certain goods and chattels, to which the 
plaintiffs claim title as administrators, with the will 
annexed, on the estate of Henry M. Barber, late of 
Westerly, deceased. 

At the trial the plaintiff produced as a witness Ed- 
ward G. Cundall, who testified that on February 26, 
1887, he was sheriff of Washington county; that on 
that date, before the service of the writ in this suit, 
but having the writ with him, he demanded from the 
defendants, in behalf of the plaintiffs, all of the prop- 
erty named in the writ, except the bay horse. The 
plaintiffs offered to prove by this witness that the de- 
fendants, at the time of the demand and before ser- 
vice of the writ, refused to deliver the property in 
compliance with the demand, but the court excluded 
the testimony and the plaintiffs excepted. They now 
petition for a new trial on the ground that the exclu- 
sion of the testimony was erroneous. 

That the plaintiff must have a right of action at the 
commencement of the suit, to entitle him to recover, 
is a proposition too well established to be questioned. 
Assuming therefore for the purpose of the present in- 
quiry, that there was no other evidence of a conver- 
sion, so that proof of a demand and refusal was 
essential to make out a conversion, the question 
which arises is, was the demand testified to 
by the witness and the refusal to comply with 
it, which the plaintiffs offered to prove by his 
testimony, prior to the commencement of the suit. 





road Co., 84 id. 247; Cuddy v. Horn, 46 Mich. 596; 





What is the commencement of a suit is a matter about 
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which courts have differed. In Connecticut it is held 
that it is the service of the writ which is the com- 
mencement of the suit. Clark v. Helms, 1 Root, 487; 
Jencks v. Phelps, 4 Coun. 149; Spaulding v. Butts, 6 id. 
28; Gates v. Bushnell, 9 id. 530; and the word “ser- 
vice,” asapplied to the commencement of a suit, is 
defined as ‘that notice given to the defendant which 
makes him a party to the proceeding, and makes it 
incumbeut on him to appear and answer to the case or 
run the risk of having a valid judgment rendered 
against him.” Sanford v. Dick, 17 Coun. 213, 216. In 
Vermont for the purpose of preventing the barring of 
a claim by the statute of limitations, the rule is that 
the taking out of the writ, with the intent to have it 
served and pursued, is the commencement of the suit, 
if the writ be served and returned. Allen v. Mann, 
1D. Chip. 94; Day v. Lamb, 7 Vt. 426. But for other 
purposes, when the question is whether the cause of 
action has accrued, as in trover, when a demand is 
necessary as evidence of a conversion, or in assumpsit 
when from the nature of the contract a demand is es- 
sential to the right of recovery, the service of the writ 
is considered the commencement of the suit. McDan- 
iels v. Reed, 17 Vt. 674, 679. In this State, and in this 
country generally, it has been held that the issuing of 
the writ is the commencement of the suit. Hail v. 
Spencer, 1 R. I. 17; Carpenter v. Butterfield, 3 Johns. 
Cas. 145; Lowry v. Lawrence, 1 Caines, 69; Boyce v. 
Morgan, 3 id. 133; Bird v. Caritat, 2 Johns. 342; 
Cheetham v. Lewis, 3 id. 42; Fowler v. Sharp, 15 
id. 323; Burdick v. Green, 18 id. 14; Ross v. Luther, 
4 Cow. 158; Hogan v. Cuyler, 8 id. 203; Parker v. Col- 
cord, 2 N. H. 36; Society for Propagating the Gospel v. 
Whitcomb, id. 227; Ford v. Phillips, 1 Pick. 202; 
Swift v. Crocker, 21 id. 241; Thompson v. Bell, 6 T. B. 
Mon. 559; Chiles v. Jones, 7 Dana, 545; Fowler vy. Byrd, 
1 Hempst. 213; Whitaker v. Turnbull, 18 N. J. Law, 
172; Feazler v. Simpson, 2 Ill. 30; Coax v. Cooper, 3 Ala. 
256. But when it is said that the issuing of the writ is 
the commencement of the suit, it is not intended that 
the mere filling up of the process or the mere sending 
of it to an officer, or placing of it in his hands, is such 
commencement. These acts to constitute then the 
commencement of the suit, must beaccompanied with 
a bona fide, absolute and unequivocal intention to have 
the writ served. Burdick v. Green, 18 Johns. 14; Viss- 
cher v. Gansewoort, id. 496; Ross v. Luther, 4 Cow. 
158; Society for Propagating the Gospel v. Whitcomb, 
2N. H. 227; Johnson v. Farwell, 7 Me. 370; Whitaker 
v. Turnbull, 18 N. J. Law, 172. In Society for Propa- 
gating the Gospel v. Whitcomb, 2 N. H. 227, 230, the 
court uses this language: ‘‘ But by the procurement of 
a blank form from the clerk or an attorney an action 
is not ‘brought,’ because such form is not a writ, 
though by the procurement of such a form, suitably 
filled up and intended to be served the ‘writ’ or 
‘action’ may well be called ‘commenced,’ ‘sued 
out. * * * Itisthe intention and act combined 
which in fact constitute the institution of the suit.’ 
Burdick v. Green, 18 Johns. 14, was a suit upon a note 
in which the defendant pleaded the statute of limita- 
tions. The note was dated June 21, 1810, and was pay- 
able to the plaintiff, or order, on the first day of Au- 
gust following. The plaintiff had indorsed the note to 
one Ketchum, who had reindorsed it to the plaintiff. 
The reindorsement to the plaintiff bore date July 31, 
1816, and was sent by mail from New York to Gran- 
ville. There was no evidence when it was actually re- 
ceived by the plaintiff or his attorney, but it could not 
have reached Granville until after July 31, 1816. 
While the note was the property of Ketchum and 
while it was uncertain, when, if ever, he would rein- 
dorse the note to the plaintiff, the attorney made out 
the writ and delivered it to the plaintiff with the di- 
rection not to place it in the hands of the sheriff until 








July 31, 1816. When it was placed in the sheriff's 
hands did not appear. The court thought it fairly in- 
ferable from the evidence, that if the note had not 
been obtained from Ketchum, the writ would have 
been suppressed by the plaintiff and would never bave 
been delivered to the sheriff, and hence, that there was 
no positive intention to institute the writ until the 
note was actuaily received; and they held, that as the 
reindorsement was an event uncertain at the time the 
attorney delivered the writ to his client, to be used or 
not, according to that contingency, and the plaintiff 
could not make his election whether to consider the 
suit commenced or not, until the contingency was 
known to him, which was not until after the six years 
had elapsed, the defence under the statute of limita- 
tions was complete. 

Since then this inteution to have the writ served is 
an essential element to the commencement of a suit, 
it follows that where there is no present, immediate 
intention that the writ shall be served, though the 
writ be in the possession of the officer, but only an in- 
tention that service of it shall be made at some future 
time, or upon the happening of some future event, the 
suit is not commenced till such time arises or such 
event happens. Accordingly in Badger v. Phinney, 
15 Mass. 359, in which a writ of replevin was delivered 
to an officer, and he was directed, before serving it, to 
demand the goods from the defendant, and these not 
being delivered, he proceeded to replevy them, it was 
heid that the objection that the writ. was delivered to 
the officer before a demand was made for the goods 
could not avail. ‘‘ It is asufficient answer,’’ says the 
court, ‘‘that if the defendant had delivered the goods 
upon demand, there would have been no necessity to 
serve the writ. It may be considered as purchased at 
any moment of the day of its date which will most ac- 
cord with the truth and justice of the case. And it is 
evident that it was not to be considered as of any 
validity until after the demand and refusal was had.” 
So also in Seaver v. Lincoln, 21 Pick. 267, the objection 
was taken that the writ was actually filled up and de- 
livered to an officer before the notice was given to the 
indorser, and therefore that at the time of the com- 
mencement of the action, the plaintiff's right of action 
had not accrued. The objection was overruled. The 
court remarks: ‘‘ It appears by the proof that the writ 
was filled up provisionally, and given to the officer 
with instructions not to serve it until after giving no- 
tice to the indorser, and in case he should pay the 
note, then not to make service of it at all. Whena 
writ is made provisionally and delivered to an officer 
with instructions that it is not to be used until aftera 
certain time, or the happening of a certain event, the 
action cannot be considered as commenced until the 
arrival of the time or the happening of the event.” 
And see also Grimes v. Briggs, 110 Mass. 446; Feder- 
hen v. Smith, 3 Allen, 119; Swift v. Crocker, 21 Pick. 
241. 

The case at bar would be identical in principle with 
Badger v. Phinney, 15 Mass. 359; Seaver v. Lincoln, 21 
Pick. 267, and Grimes v. Briggs, 110 Mass. 446, so faras 
the question we have considered is concerned, if it ap- 
peared from the statement of the evidence that when 
the writ was delivered to the officer he was instructed 
not to serve it until he had first demanded the goods 
from the defendants, and not to make service of it 
unless they refused to surrender the goods upon such 
demand. Inasmuch however as it does appear that 
the officer did make such a demand in behalf of the 
plaintiffs and before serving the writ, we think we 
may fairly infer that the demand was so made in pur- 
suance of instructions to that effect from the plaintiffs 
or their attorney. We are of the opinion therefore 
that such demand and refusal were prior to the com- 
mencement of the suit, that the court erred in ex- 
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cluding the testimony and that a new trial ought to 
be granted. 
Petition granted. 


COMPANY — PROSPECTUS — MISREPRESEN- 
TATION —‘“* LEGAL FRAUD” —ACTION FOR 
DECEIT — LIABILITY OF DIRECTORS — 
MEASURE OF DAMAGES. 


ENGLISH COURT OF APPEAL, NOV. 21, 1887. 


Peek v. DERRY.* 


Where the directors of a tramway company issued a pros- 
pectus stating that by the special act by which the com- 
pany was incorporated the company had the right to use 
steam power instead of horses, but the special act only 
authorized the use of steam with the consent of the board 
of trade, which was afterward refused, held, that the di- 
rectors were liable in damages to a shareholder in the 
company who had taken his shares relying on the mis- 
statement. eld, also, that the measure of damages was 
the difference between the price paid by him for the 
shares and their real value at the date of the purchase ; 
and that the real value was not necessarily the market 
value of the shares at that time, but subsequent events 
showing that the shares were originally worthless might 
be taken into account. One director was not present at 
the meeting of directors at which the issuing of the pros- 
pectus was authorized, but soon after he received some 
copies of it and circulated them. Held, that he had 
adopted the prospectus and was liable to the shareholder, 
although the copy seen by him had not been supplied by 
thac director. 


oo action was brought by Sir H. Peek against 

Messrs. W. Derry, J. C. Wakefield, M. M. Moore, 
J. Pethick, and 8. J. Wilde, directors of the Plymouth, 
Devonport and District Tramways Company, claiming 
damages for fraudulent misrepresentations of the de- 
fendants which induced the plaintiff to take shares in 
the company. 

The opinion states the case. 


Bompas, Q. C., and E. W. Byrne, for appellant. 

W. Pearson, Q. C., Seward Brice, Q. C., Finlay, Q. 
C., Muir Mackenzie, Hastings, Q. C., W. P. Beale, 
Moulton, Q. C., Buckley, Q. C., Levett and Woodfall, 
for defendants. 1 


Corton, L. J. This is an appeal from a decision of 
Stirling, J., dismissing the plaintiff's action. The ac- 
tion is one which is commonly called an action of de- 
ceit—a mere common-law action. It is brought against 
all the persons who were directors of the tramway 
company at the time when the prospectus was issued. 
The ground of the plaintiff's complaint, and of his 
contention that he is entitled to damages, is that there 
were misstatements in the prospectus by which he was 
induced to act to his prejudice by taking shares for 
which he paid £4,000, but which are now much less 
valuable, because the company is being wound up. 
Now before we go into the facts of the case, I think it 
the best course to state what, in my opinion, is the law 
with reference to such actions, and when it is that a 
defendant in such an action will be made liable. In 
my opinion, the law may be correctly stated as fol- 
lows: that where a man makes a statement, to be 
acted upon by others, which is false and which is 
known by him to be false, or is made by him recklessly 
or without caring whether it is true or false—that is, 
without any reasonable ground for believing it to be 
true—he is liable in an action of deceit at the suit of 
any one to whom it was addressed, or of any one of 


*59 L. T. Rep. (N. S.) 78. 








the class to whom it was addressed, and who was ma- 
terially induced by the misstatement to do an act to 
his prejudice. That, in my opinion, is the law, and it 
is in accordance with what I have stated in several 
cases referred to in the judgment of Stirling, J., nor 
do I think that he expressed an opinion in any way 
dissenting from that. But we cannot forget the argu- 
ment Or omit reference to the authorities which were 
much relied upon in support of that argument by the 
respondents in this case, namely, that in order to 
make a man liable in an action of deceit, that is 
grounded on fraud, it must be made out that the per- 
son making the statement was fraudulent in so mak- 
ing it. Of the cases referred to, the principal were 
those in which Bowen, L. J., and Lord Bramwell gave 
judgments, viz., Edgington v. Fitzmaurice and Weir v. 
Bell. Bowen, L. J., in Edgington v. Fitzmaurice, 53 L. 
T. Rep. (N. S.) 369; 29 Ch. Div. 462, no doubt does 
state this: ‘‘ Secondly, it is said that the prospectus 
contains an implied allegation that there was no other 
mortgage affecting the property except the mortgage 
stated therein. I think there was such an implied 
allegation, but I think it is not brought home to the 
defendants that it was made dishonestly ; accordingly, 
although the plaintiff may have been damnified by the 
weight which he gave to the allegation, he cannot rely 
on it in this action, for in an actior of deceit the plain- 
tiff must prove dishonesty.’’ That certainly taken 
alone supports strongly the contention on behalf of 
the respondents, the defendants, that there must be 
actual fraud and dishonesty. But we must look and 
see what Bowen, L. J., in the previous part of his judg- 
ment stated, in his opinion, would be dishonest, and 
we find that he said this: ‘‘ The loss which the plain- 
tiff sustained is not disputed. In order to sustain his 
action he must first prove that there was a statement 
as to facts which was false; and secondly, that it was 
false to the knowledge of the defendants, or that they 
made it not caring whether it was true or false. For 
it is immaterial whether they made the statement 
knowing it to be untrue, or recklessly, without caring 
whether it was true or not, because to make a state- 
ment recklessly for the purpose of influencing another 
person is dishonest.” So that when he says there 
must be dishonesty, we must look back to the former 
part of his judgment to see what, in his opinion, 
would be“dishonesty. The only other passage which I 
will refer to is that which contains the observations 
of Lord Bramwell in Weir vy. Bell, and I think Stir- 
ling, J., seemed to consider that Lord Bramwell en- 
tertained an opinion rather opposed to that which I 
have already expressed in this case and in cases to 
which Stirling, J., referred. What Lord Bramwell 
said is this (38 L. T. Rep. [N. S.] 936; 3 Ex. Div. 243): 
“Tam of opinics, with an exception I will presently 
advert to, that to make a man liable fora fraud, moral 
fraud must be proved against him. I do not under- 
stand legal fraud. To my mind it has no more mean- 
ing than legal heat or legal cold, legal light or legal 
shade. There never can be a well-founded complaint 
of legal fraud, or of any thing else, except where some 
duty is shown and correlative right and some viola- 
tion of that duty and right.””, Now I do not propose 
to enter into a discussion as to whether legal fraud is 
a happy expression. It is not one which I should 
adopt. But the question is, whether there is not a 
duty on the part of those who make statements to be 
acted upon by others, and whether there is not a right 
in those persons to whom the statements are made. 
In my opinion there is aduty. When a man makes a 
statement which he desires that others who receive it 
should act upon, there is, in my opinion, a duty 
thrown upon the person making the statoment, es- 
pecially when it is made in a prospectus, like the pres- 
ent, to be circulated amongst persons in order to in- 
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duce them to take shares. I say there is a duty cast 
upon the director or other person who makes that 
statement to take care that there are no statements in 
the prospectus, and no expressions in it, which in fact 
are false, and to take care that he has reasonable 
ground for the material statements which are con- 
tained in that document which he intends to be acted 
on by others, and which he has prepared and circu- 
lated for the very purpose of its being acted upon by 
others. And although, in my opinion, it is not neces- 
sary that there should be what I should call fraud, yet 
in these actions, according to my view of the law, 
there must be a departure from duty; that is to say, 
an untrue statement must have been made without 
any reasonable ground for believing that statement to 
be true. Ifa person makes a statement to be acted 
upon by others, and has no reasonable ground for be- 
lieving his statement to be true, then, in my opinion, 
he has made default in a duty which was thrown 
upon bim from the position he has taken upon him- 
self, and he has violated the right which those who re- 
ceive the statement have to have true statements only 
made to them when they are asked to take shares ina 
company or do any other act. Now that being so, of 
course, where a man makes a false statement, know- 
ing it to be untrue, with a view of inducing persons to 
act upon it, no one would doubt that that is fraud; 
and I should say further that where a man makes a 
false statement to induce others to act upon it, witb- 
out reasonable ground for supposing it to be true, and 
without taking care to ascertain whether it is true, he 
is as much liable civilly as the person who commits 
what is usually called fraud, and makes a misstate- 
ment knowing it to be an untruth. And although the 
expressions of opinion by Bowen, L. J., and by Lord 
Bramwell in the cases to which I have referred prima 
facie support the argument on the part of the re- 
spondents here, yet, in my opinion, they are not in- 
consistent with what I have stated to be the law ap- 
plicable to cases like the present. Having stated the 
law, let us go to the facts of the case. The first point 
which was argued by Mr. Pearson, and which, I think, 
may be convenient to consider, is this: Who were re- 
sponsible for issuing this prospectus? Now there was 
only one defendant whe contended that he was not 
answerable. I am not speaking of the liability to the 
plaintiff in this action, but as not being answerable 
generally for the statements in the prospectus with 
the consequences, whatever they may be. Mr. Derry 
was the only one who contended that he was not an- 
swerable for issuing this prospectus. Now, as far as I 
understand the point of Mr. Pearson’s argument, 
which was pressed upon us very ably, it was this: that 
Derry never saw the draft of this prospectus before it 
was issued; that he did not attend when it was ap- 
proved; and that he was not ordinarily at the meet- 
ings of the directors. The prospectus in question was 
dated the 29th of January, 1883. Derry was present 
at a meeting of directors on the 23d or 24th of Janu- 
ary, 1883, and he then authorized the issue of a pros- 
pectus on the basis of a former prospectus, which did 
not contain the statements contained in the present 
prospectus. He then went home to Plymoutb, and 
what happened? On the Tuesday, the 6th of Febru- 
ary—I think we may assume it was on that date—he 
received a bundle of a hundred of these prospectuses. 
It is true that the prospectus on which the plaintiff 
acted had been issued before that date. That is the 
conclusion I come to, as his application for shares was 
made on the 7th. But what is the course adopted by 
Mr. Derry? He does not suggest that he did not see 
the prospectus, and he must be taken to have seen it. 
He does not in any way object to it. He does not in 
any way write to say: ‘“‘ This prospectus is not what I 
authorized, and [ cannot adoptitas my prospectus.”’ 





But he circulates and hands over some of the pros- 
pectuses to other persons. From his never objecting 
to this prospectus, and from the conduct he adopted 
as regards the copies of the prospectus sent to him, I 
come to the conclusion that, even if this prospectus 
was not in accordance with the authority given by 
him on the basis of the former prospectus, yet he 
adopted it, and by his act showed that he recognized 
it as a prospectus duly set tled in accordance with his 
directions given at the meeting at which he was pres- 
ent, and he must be answerable for the consequences 
of this prospectus, just as if he had been present and 
seen this prospectus when it was finally prepared and 
before it was issued at all. It is very true, and as was 
urged upon us, that the prospectus upon which the 
plaintiff acted must have been issued before Mr. Derry 
actually saw the prospectus; but in my opinion, as 
when he received it he recognized it as his, and 
adopted it as his, he must be as much liable as any of 
the other directors who do not urge that they did not 
recognize or issue this prospectus, The next point we 
have to consider is, what in fact is the statement 
which was relied upon by the plaintiff? Ithink there 
were two statements relied upon. First, the heading 
of this prospectus of the 29th of January, 1883: “ In- 
corporated by special Act of Parliament (45 and 46 
Vict.), authorizing the use of steam or other mechani- 
cal motive power.’’ That heading was relied upon, 
but I do not think it was what was principally relied 
upon, and I think it might have been explained away. 
The statement principally relied on was this: ‘‘One 
great feature of this undertaking, to which cousider- 
able importance should be attached, is that by special 
act of Parliament obtained this company has the right 
to use steam or mechanical motive power instead of 
horses, and it is fully expected that by means of this 
a considerable saving will result in the working ex- 
penses of the line as compared with other tramways 
worked by horses.’’ Now, that was the position of 
things at thistime. By the general act, unless the 
special act uuthorized it, no motive power could be 
used except horses. In the 35th section of the special 
act there was a provision that ‘‘ carriages used on the 
tramways may, subject to the provisions of this act, 
be moved by animal power; and, with the consent of 
the board of trade, during a period of seven years after 
the opening of the same for public traffic, and with the 
like consents during such further period not exceed- 
ing seven years as the said board may from time to 
time specify in any order signed by the assistant sec- 
retary or secretary, by steam power or any mechani- 
cal power.’’ It might have been said, and indeed it 
was said in argument that tramway companies were 
generally divided into two classes, viz., those which 
could only use horse powerand those which could 
also use steam power; and that the prospectus 
ought to be read as bringing this company within the 
division of companies which are freed from the re- 
strictions in the general act of 1870, and are placed by 
their special act in the position of being able to use 
not only horse power but also steam power. Can that 
be said to be the meaning of the statement in this pros- 
pectus? In my opinion it cannot, because it does not 
speak of the special act of Parliament as removing the 
restriction of the general act, and as giving them 
power, probably, to obtain authority to use steam 
power, but it speaks of the company having the right, 
which must, in my opinion, be the present right at the 
time when the prospectus was issued, to use steam 
power. It does not state that if the company obtained 
authority from the board of trade to use steam power 
the probable result would be that the working ex- 
penses would be greatly diminished, but it speaks of 
the right to use steam power as something within the 
power of the directors, and that by that means the 
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company will as a fact, and not as a mere prospective 
probable advantage, be enabled to considerably save 
and reduce the working expenses. That is consistent 
with thetheading of the prospectus. And, in my opin- 
ion, the real meaning and the fair construction of the 
statements contained in the prospectus is that the 
company at that time had actually and in fact power 
to do that which would be a considerable saving of 
expense, and would enable the tramways to be worked 
at a much larger profit than they otherwise could be. 
But, as I understand it, the great contention on behalf 
of the directors was that the mere approval by the 
board of trade of the plans which were submitted to 
them was equivalent to their giving the consent re- 
quired by the 35th section. I think the view adopted 
by Stirling, J., was this, viz., that it was probable that 
the board of trade would give the consent, and that 
the directors were justified in making this statement. 
But Ido not think the probability that they would 
obtain the authority from the board of trade is equiva- 
lent to the statement which was made. If the state- 
ment had been that the consent would probably be 
obtained, no question could have arisen. Of course 
the directors would be liable for merely an expression 
of opinion which they might well and honestly enter- 
tain, and I think probably did entertain, that the 
board of trade would grant their consent. But the 
statement is not to that effect, but is, in my opinion, 
a statement that they have, as a positive fact, at the 
present moment power to use steam. That being so, 
I think that the plaintiff has a right to insist that the 
defendants are liable for the ordinary meaning of the 
words used by them, because, however much people in 
their own minds may mean to qualify their statements, 
if a man makes a statement which according to its or- 
dinary meaning bears a particular construction, he is, 
in my opinion, liable to those who, reading it and con- 
struing it reasonably, do give to that statement a con- 
struction which is the primary meaning and the fair 
construction of the words used. And the plaintiff in 
his evidence stated here that he did treat this as a 
statement that the company had the absolute right to 
use steam power for the purposes of locomotion. Then 
it has been said that, as the plans of the tramway had 
been approved by the board of trade, they had practi- 
cally given their consent, and that prevented the state- 
ment complained of from being a misstatement, and 
that the plaintiff must have known that their ap- 
proval of the line must be obtained. The approval of 
plans by the board, in my opinion, really goes for 
nothing, because that only amounts to this—that they 
approve of the course shown by the plans which were 
deposited with them, that consent—or approval rather 
—of the board being necessary before the line could be 
opened for use; but that is an entirely different mat- 
ter from the consent which was required by the 35th 
section. What the officers of the board of trade have 
to do before the line can be opened is to see that the 
powers given by the act of Parliament have been 
properly exercised and the line has been properly 
constructed with due regard to the safety of 
the public. But the 35th section requires something 
more; it requires that the board should be satisfied 
that itis right and proper, having regard to the cir- 
cumstances which have come before them, that the 
company should have the right to use steam; and that 
is an entirely different thing from seeing whether the 
company have duly exercised the powers given them. 
They must see whether, in addition to those powers 
which are given and which they are to see have been 
duly exercised, they are willing (for on them is cast 
the responsibility) that the company should have an 
additional power to those which a company of this 
kind generally have. Itis true that the special act 
gives the board power of considering whether the com- 





pany is to be taken out of the class prohibited by stat- 
ute from exercising the right of using steam power, 
but they have to determine that question inde- 
pendently of the question whether the line is properly 
constructed. I have come tothe conclusion (I think 
not differing from Stirling, J., in that) that the statet 
ment in the prospectus was that the company had at 
that moment the absolute power, without any restric- 
tion, to use steam for the purpose of propelling their 
carriages, and that that statement was false. Then we 
must consider whether the defendants had reasonable 
ground for believing the statement to be true. What 
is said? Some of the defendants say that they knew 
that no consent had been given by the board of trade. 
One gentleman (Mr. Moore) says that he acted on the 
statements of and trusted to the solicitors who seem 
to have prepared the prospectus. As regards the de- 
fendants who admit that they actually knew the facts, 
if the statement bears the construction I have put 
upon it, it cannot be said they did not know [that the 
statement they were making was untrue. As regards 
Mr. Moore, had he reasonable ground for believing it 
to be true? If this had been a clause which he had 
said he had read and did not understand, and asked 
the solicitors to explain it, the case would have stood 
very differently. But I think this is what his mean- 
ing must be: that he accepted this prospectus pre- 
pared by the solicitors without investigation, but 
trusted that they would not state any thing which 
was not right. [ do not think that is a reasonable 
ground for making a statement which, if he had in- 
quired into it, he would have found not to be a cor- 
rect and true statement; and if he had looked at the 
act (and he must be taken to have known the provis- 
ions of the act) he would have found a section which 
would not have required the legal advice of the solicit- 
ors as to what its true construction was, but clearly 
stating that the company had only the right at the 
present moment to use horse puwer or animal power, 
and that they would not get the right to use steam 
power unless something further was obtained—namely, 
the consent of the board of trade. Some of the de- 
fendants do not appear to have troubled themselves 
about the matter, but they cannot be in a better posi- 
tion than Mr. Moore; and one of them, who does say 
that he thought the consent had been obtained, does 
not state any sufficient reason for believing that when 
he was going to make such a statement as this to the 
public to take shares. I have already referred to the 
view which I understand to have been taken by Stir- 
ling, J., with regard to the reasonable ground for the 
directors supposing the statement to be true. It was 
that they had reasonable ground as men of business 
for believing that in fact this consent of the board of 
trade would be obtained. I think if it turned upon 
that alone I should agree with him. Probably they did 
expect it, although some of them afterward thought it 
would not be desirable that steam power should be 
employed upon the line. I do not rely upon that. But 
although I think that the directors believed that the 
board of trade would probably give their consent, that 
does not make true the statement which in fact they 
made. A very little alteration in the statement (one 
feels that) would have made it true in fact; for in- 
stance, if they had only said, “ subject to the consent 
of the board of trade,” and then it could not have 
been said that by any misstatement on their part the 
plaintiff had been induced to take the shares. The 
next point we have to consider is, whether the plain- 
tiff was induced by this statement to take the shares. 
I think it is necessary here to state a further point of 
law. As I understand the law, it is not necessary that 
the misstatement should be the motive in the sense of 
the only motive, the only inducement to the party 
who has acted to his prejudice so to act. It is quite 
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sufficient if the statement is a material inducement to 
the party to act upon it. Of course it would be almost 
impossible to say it was the only inducement. There 
must be so many matters which enter into a man’s 
mind in considering whether or no he shall take 
shares, or whether he shall do any similar act. But, 
in my opinion (and I do not refer to the dicta of vari- 
ous judges which have been to the same effect), it is 
quite sufficient if it was a material inducement to the 
party who has suffered loss to take the shares. I think 
Stirling, J., came to the conclusion that the misstate- 
ment was a material inducement to the plaintiff to 
take the shares, because he says in his judgment that 
the plaintiff saw this, and was of opinion that having 
steam power would add very materially to the profits 
of the company; but I think the conclusion he came 
to was this: that the statement was made an untrue 
one by the non-statement that the consent of the 
board of trade was necessary before the power could 
be acquired. I think he came to the conclusion that if 
that had been mentioned it would not have affected 
the plaintiff or prevented him taking the shares. Why 
does he do that? The plaintiff stated that if that 
clause had been recited in the prospectus, and given 
in extenso in the prospectus, he would not have read 
it. The question for our consideration in that event 
would be totally different from what we have to con. 
sider now. That would be a very different prospectus 
from the prospectus which we have before us, where 
there is no statement at all of the clause of the act, 
and nothing but this statement which any one to 
whom the prospectus was shown was at liberty to take 
and read, in that which, in my opinion, is its proper 
meaning construed fairly. I think Stirling, J., also 
considered that the plaintiff was to some extent care- 
less in reading the prospectus, but he says that he re- 
lies on the evidence given by the plaintiff, and that he 
gave his evidence with great fairness, not wishing or 
intending or trying to exaggerate matters. I cannot 
on this point agree with the inference the learned 
judge drew from the facts stated by the plaintiff. [His 
lordship then referred further to the evidence, and 
continued :] There is only one ‘other point which we 
ought to refer to in differing from Stirling, J.; that is 
his reliance on the conduct of the plaintiff at the meet- 
ing in November, 1884. No doubt that was a material 
point, and it struck me as one to some extent in favor 
of the defendants. They say: ‘‘ How was it, if the 
plaintiff thought he had been deceived by a misstate- 
ment made by these defendants, that at that meet- 
ing, when he knew that they had not got the sanction 
of the board of trade, he expressed himself as he did 
as having full confidence in the directors?’’ Un- 
doubtedly he could not, by his action at that meeting, 
have set aside the contract to take the shares. But it 
is a different question here. It is a question as to 
whether he has precluded himself from bringing this 
action against the directors. He has not precluded 
himself, but his conduct there was fairly used as an 
argument that that would show that he had not con- 
sidered himself in any way deceived. But we must 
remember that at that time there was a prospect that 
the directors would get the sanction of the board of 
trade, and I think the plaintiff might reasonably, even 
if he considered himself deceived, express his confi- 
dence in the management of the directors, and that 
they were going to do their best for the company, and 
to get this power from the board of trade, and he 
might wish to support them so as to give them a bet- 
ter chance of enabling them to get that. I do not 
think that Stirling, J., relied upon the plaintiff's con- 
duct at that meeting as showing that the statement of 
the plaintiff that he relied on the statement in the 
sense in which I think it ought to be read could not 
be believed. And I think his conduct at that meet- 





ing may well be explained, and probably is attribut- 
able to the circumstances to which I have referred, 
and that it did not show that he did not believe or 
rely upon the statement, or at that time think that he 
had been deceived by the directors. In my opinion, 
therefore, the plaintiff here has made out his case. 
There was one other matter which was pressed upon 
us, to which [ ought to refer—that the collapse of the 
company was not in any way caused by the want of a 
right to use steam power. But the question we have 
to consider is, not the cause of the failure of the com- 
pany, but whether, in reliance on the statements made 
by the defendants, which were incorrect, the plaintiff 
has done an act to his prejudice. That being so, the 
defendants must be held liable. [t is not that I attrib- 
ute to them any intention to commit fraud, but they 
have made a statement which was incorrect to induce 
the plaintiff to act upon it without any sufficient 
reason for making that statement, without any 
sufficient reason for believing it to be true. 
Therefore they are liable. Then, what ought the 
judgment to be? It is said, on the part of the defend- 
ants, that the plaintiff has not made out what the loss 
is. Well, he has made out a prima facie case; that is 
to say, he has shown, I[ think, on the evidence that the 
shares are of very much less value than the sum which 
he gave for them. He gave £4,000, and on the evidence 
the company is being wound up. I think the proper 
course will be to declare that the plaintiff was induced 
by,a misstatement in the prospectus to take the shares, 
and that the defendants are liable under the circum- 
stances for any loss which he has sustained by taking 
the shares, and that there must be an inquiry as to 
what that loss is. 

Sir James Hannen and Lopes, J., gave concurring 
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TELEGRAPH COMPANIES—NON-DELIVERY 
—ATMOSPHERIC INFLUENCE— DESTRUC- 
TION OF MESSAGE. 


MAINE SUPREME JUDICIAL COURT, JUNE 6, 1888. 


FowLeER V. WESTERN UNION TEL. Co. 


A stipulation or regulation of a telegraph company that it 
will receive messages to be sent without repetition during 
the night for delivery not earlier than the morning of the 
next ensuing business day, at reduced rates, is valid, al- 
though another part of the same _ stipulation to 
the effect that “the sender will agree that he will not 
claim damages for errors or delays, or for non-delivery of 
such message, happening from any cause, beyond a sum 
equal to ten times the amount paid for transmission,” is 
unreasonable, and void as against public policy. 

A telegraph company cannot be held responsible for the non- 
delivery of a night message when before the same could 
be delivered in the ordinary course of business, the copy 
was destroyed in the office by a fire caused by atmos- 
pheric influences, and not resulting from any negligence 
on the part of the company. 


EPORT from Superior Court, Cumberland county. 
Action to recover damages for non-delivery of a 
night message sent by plaintiff to one H. F. Googins, 
Union Stock Yards, Ill. The message was received at 
Chicago, but before it could be transmitted to the 
Union Stock Yards, where there was no night office, 
a fire broke out in the Chicago operating room, and 
the entire contents, including the copy of this mes- 
sage, were destroyed. The fire was caused by atmos- 
pheric influences, and without any fault on the part of 
the company. 


Woodman & Thompson, for plaintiffs. 
Baker, Baker & Cornish, for defendant. 
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Foster, J. This case comes up on report. It ap- 
pears that on the evening of August 20, 1883, the plain- 
tiffs, whose business is that of pork-packing, delivered 
to the defendants’ agent at Portland, for transmission 
and delivery, the following night message: ‘ Port- 
land, August 20, 1883. To H. F. Googins, Union Stock 
Yards, Ill.: Ship one car hogs to-morrow. Thomp- 
son, Fowler & Co.’” The message never having been 
delivered by the defendants, this action is sought to 
recover damages alleged to have been sustained in 
consequence. In defense of the action the defendant 
introduced evidence and established the following 
facts: At the Union Stock Yards, which are about six 
miles from Chicago, the defendant company had only 
a day office—open from half-past 6 in the morning 
till 10 o’clock in the evening. Night messages directed 
to the stock yards received at the Chicago office dur- 
ing the night, were necessarily kept in that office until 
after the opening of the office at the stock yards on 
the following morning. This despatch was received 
at the Chicago office during the night of August 20-21, 
and the copy was hung upon what was called the 
“Stock Yards’ hook ”’ inthe operating room, awaiting 
the opening of the office at that place on the morning 
of the 2lst. About thirty minutes past 6 that morn- 
ing, and immediately prior to the opening of the stock 
yards office, a fire suddenly broke out in the operating 
room of the Chicago office, and spread with such rap- 
idity that nothing could be saved from the room, and 
this copy, together with every thing in the room, was 
destroyed. The fire was first discovered in this room 
upon the back of the ‘‘ switch-board,’’ where it is cov- 
ered with numerous wires necessarily running very 
close to each other, and was caused by the crossing of 
several wires charged with large batteries. This cross- 
ing resulted from atmospheric conditions, the moist- 
ure accumulating on the back of the switch-board 
forming a partial connection between the wires, and 
acting as a partial couductor, thereby causing the elec- 
tric current to leave its proper course, with the result 
as above stated. That such accidents are exceedingly 
rare is not disputed, and that there are no improve- 
ments known to the art or any where in use by which 
the possibility of such an occurrence can be prevented. 
In consequence of this fire it became impossible for 
the defendant to deliver the plaintiff's message. This 
message delivered to the company was written upon a 
night-message blank, and after stipulating that the 
company would receive messages to be sent without 
repetition during the night, for delivery not earlier 
than the morning of the next ensuing business day, at 
reduced rates, there followed this condition: ‘‘ That 
the sender will agree that he will not claim damages 
for errors or delays, or for non-delivery of such mes- 
sages, happening from any cause, beyond a sum equal 
to ten times the amount paid for transmission,”’ etc. 
Above the written message were these words: ‘‘Send 
the following night message, subject to the above con- 
ditions, which are hereby agreed to.” 

No evidence was offered at the trial or question 
raised in reference to the stipulations and condition 
further than what appears upon the message blank 
signed at the bottom of the message. Nor is any ques- 
tion raised by counsel in argument before this court 
in relation to the validity of such a condition as is 
found attached to this stipulation or agreement. By 
its very terms, if held valid, this condition would re- 
lieve the company from all liability whatsoever from 
errors, delays or omissions “happening from any 
cause.” It would protect them from all liability hap- 
pening as the result of their own negligence. What- 
ever force or effect other courts may give to such con- 
ditions, whether as a regulation of the company or as 
a contract between the parties, it is now too well set- 
tled by this court to admit of question or contradic- 





tion that they are unreasonable and void. Bartlett v. 
Telegraph Co., 62 Me. 209; True v. T'elegraph Co., 60id. 
9; Ayer v. Telegraph Co., 79 id. 493. 

As in the case of common carriers, they cannot con- 
tract with their employers for exemption from liabil- 
ity for the consequences of their own negligence. 
Whether such conditions are reasonable or unreason- 
able must be determined with reference to public pol- 
icy rather than private contract. Eapress Co. v.Cald- 
well, 21 Wall. 270. The defense however is based en- 
tirely upon other grounds. No conditions contained 
in the stipulation are relied upon as a defense in this 
action. But it isclaimed that under the facts in the 
case, concerning which there is no controversy, the 
defendant company cannot be deemed guilty of any 
negligence, and therefore cannot be held to respond 
in damages. To ascertain the duties and liabilities of 
the defendant company we must look to the nature of 
the employment, and except so far as it has limited its 
ordinary obligations by any special stipulation which 
may be held to be reasonable, be governed by the gen- 
eral and well-established principles of law pertaining 
to such employment. It is now perfectly well settled 
by the great weight of judicial authority that although 
telegraph companies are engaged in what may appro- 
priately be termed a ‘“‘ public employment,’ and are 
therefore bound to transmit for all persons messages 
presented to them for that purpose, they are not com- 
mon carriers in the strict sense of the term. To be 
sure they are engaged in a business almost, if not 
quite, as important to the public as that of carriers. 
But while the analogy between the common carrier of 
goods and common carrier of messages is very strong, 
nevertheless their responsibility differs in a manner 
corresponding to the difference in the nature of the 
services they perform. The common carrier of goods, 
iu the absence of any special contract or regulation 
limiting its general liability, becomes an insurer of 
property intrusted to it for carriage; whereas in the 
absence of and contract or regulation modifying the 
liability of telegraph companies, they do not insure 
absolutely the safe and accurate transmission of mes- 
sages as against all contingencies, but they are bound 
to transmit them with care and diligence adequate to 
the business which they undertake, and for any fail- 
ure in such care and diligence they become responsi- 
ble. ‘This appears to be the doctrine now settled by 
the courts, and is founded upon reason. The follow- 
ing decisions inthis country are authority, and may 
properly be cited in this connection: Bartlett v. Tele- 
graph Co., 62 Me. 220, 221; Ayer v. Same, 79 id. 493; 
Ellis v. Telegraph Co., 13 Allen, 232—which hold them 
to the use uf due and reasonable care, and liable for 
the consequences of their negligence in the conduct of 
their business to those sustaining loss or damage 
thereby. Breese v. Telegraph Co., 48 N. Y. 141; Leon- 
ard v. Telegraph Co., 41 id. 571; Baldwin v. Telegraph 
Co., 45 id.i751; De Rutte v. Telegraph Co., 1 Daly, 547; 
Telegraph Co. v. Dryburg, 35 Penn. St. 298; Telegraph 
Co. v. Graham, 1 Colo. 230; Sweatland v. Telegraph 
Co., 27 Iowa, 433; Telegraph Co. v. Carew, 15 Mich. 
525; Telegraph Co. v. Neill, 57 Tex. 283; Telegraph Co. 
v. Hobson, 15 Grat. 122; Pinckney v. Telegraph Co., 19 
S. C. 71; Smithson v. Telegraph Co., 29 Md. 167; Tele- 
graph Co. v. Davis, 41 Ark. 79. 

A more stringent rule however was at first sug- 
gested in two early cases. The earliest one in which 
the question of the liability of telegraph companies 
arose was that of MacAndrew v. Telegraph Co., 17 C. 
B. (84 E. C. L.)3, decided in England in 1855. This case 
by implication can only be said to be authority for 
holding them to the liability of insurers. It was soon 
followed in this country by the case of Parks v. Tele- 
graph Co., 13 Cal. 422, decided in 1859—the only case to 
be found in which telegraph companies have been ex- 
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pressly held to be common carriers, and subject to the 
same severe rule of responsibility. With this excep- 
tion, all the American courts which have expressed 
any decided opinion on this question have concurred in 
the doctrine above stated. The degree of care which 
these companies are bound to use is to be measured 
with reference to the kind of business in which they 
are engaged. Ascompared with many other kinds of 
business, the care required of them might be called 
“great care.”” While meaning really the same, it is 
variously stated by different courts in the decisions to 
which we have referred—“ due and reasonable care;’’ 
“ordinary care and vigilance;” ‘reasonable and 
proper care;"’ ‘“‘ reasonable degree of care and dili- 
gence;”’ “care and diligence adequate to the busi- 
ness which they undertake;” “ with skill, with care, 
and with attention;”’ ‘a high degree of responsibil- 
ity.”’ These are but the varied forms of expressing 
the requirement of whatis known in law as ordivary 
care, as applied to anemployment of this nature—an 
employment which is not that of an ordinary bailee. 
The public asa general rule have no choice in the se- 
lection of the company. They have none in the selec- 
tion of its servants oragents. They have no control 
over the agencies or instrumentalities used in con- 
ducting the business of the company. The public 
must take the agencies which the companies furnish, 
and they have no supervision over its management or 
methods of performing the service which it holds itself 
out as willing and ready to perform. And while we 
do not hold that these companies are common car- 
riers, and subject to the same severe rule of responsi- 
bility, we think that those who engage in the business 
of thus serving the public by transmitting messages 
should be held to a high degree of diligence, skill and 
care, and should be responsible for any negligence or 
unfaithfulness in the performance of their duties. A 
telegraph company which holds itself out to the public 
as ready to transmit all messages delivered to it is 
bound to have suitable instruments and competent 
servants, and to see that the service is rendered with 
that degree of care and skill which the peculiar nature 
of the undertaking requires. We do not understand 
however that this duty would impose a liability upon 
the company for want of skill or knowledge not rea- 
sonably attainable in the art; nor for errors or imper- 
fections which arise from causes not within its con- 
trol, or which are not capable of being guarded against. 
White v. Telegraph Co., 14 Fed. Rep. 710; Sweatland v. 
Telegraph Co., 27 Iowa, 433: Leonard v. Telegraph Co., 
41 N. Y. 572; Ellis v. Telegraph Co., 13 Allen, 233; 
Bartlett v. Telegraph Co., 62 Me. 221. We think our 
own court has expressed the doctrine we are discussing 
in language so fitting that we may be justified in mak- 
ing the following extended quotation from the case 
last cited: ‘“‘To require a degree of care and skill com- 
mensurate with the importance of the trust reposed, 
isin accordance with the principles of law applicable 
to all undertakings of whatever kind, whether profes- 
sional, mechanical or that of the common laborer. 
There is no reason why the business of sending mes- 
sages by telegraph should be made an exception to the 
general rule. This requires skill as well as care. If the 
work is difficult greater skill is required. It is often 
necessary to trust to this mode of communica- 
tion matters of great moment, and therefore’ the law 
requires great care. It is necessary to use instruments 
of asomewhat delicate nature and accurate adjust- 
ment, and therefore they must be so made as to be 
reasonably sufficient for the purpose. The company 
holding itself out to the public as ready and willing to 
transmit messages by this means, pledges to that pub- 
lic the use of instruments proper for the purpose, and 
that degree of skill and care adequate to accomplish 
the object proposed. In case of failure in any of these 





respects, the company would undoubtedly be liable for 
the damage resulting. This would not impose any lia- 
bility for want of skill or knowledge not reasonably at- 
tainable in the present state of the art, nor for errors 
resulting from the peculiar and unknown condition of 
the atmosphere, or any agency from whatever source, 
which the degree of skill and care spoken of is insuffi- 
cient to guard against or avoid.” 

Taking the facts as proved in the case now under 
consideration, and applying the principles of law to 
them, are the plaintiffs entitled to recover? They 
make out a prima facie case when they show that the 
message which the company undertook to send was 
not delivered and that damage has resulted. It is not 
necessary that they show affirmatively that the failure 
to deliver happened through any omission of duty by 
the company or its officers, or from some defect in the 
instrumentalities employed by the company. The 
failure to deliver being shown, the legal presumption 
is that it was caused by some one or other of these 
causes, or of allcombined. It then becomes incum- 
bent on the defendant, if it would relieve itself from 
the consequences of such presumption, to overcome 
that presumption by showing that in the attempted 
transmission and delivery of the message is exercised 
all proper care and diligence commensurate with the 
undertaking, and that the failure is not attributable 
to any fault or negligence on its part, or that of any of 
its employees. Bartlelt v. Telegraph Co., 62 Me. 221; 
Baldwin v. Telegruph Co., 45 N. Y.744; Telegraph Co. 
v. Graham, 1 Colo. 230; Shear. & R. Neg., § 559; Tele- 
graph Co. v. Wenger, 55 Penn. St. 262. 

The case last named was where a message sent by 
the plaintiff's line to New York was transmitted only 
to Philadelphia, ind no reason was assigned for the 
failure to transmit the message to its destination. The 
court say: ‘‘ No such reason as the law would recog- 
nize, and indeed no reason at all was given for the 
failure to transmit the message to its destination. 
Thus was permitted aclear case of gross negligence 
against the company in performing its undertaking, 
and aconsequent liability to the plaintiff for such dam- 
age as he had sustained in consequence thereof.’”’ The 
case at bar isunlike that. While it is true that the 
message in this case was not transmitted to its desti- 
nation, the defendant here has assumed the burden of 
proof, after the prima fucie case of the plaintiffs, and 
by evidence, which is uncontradicted, has shown that 
the failure was caused by agencies over which it had 
no control, and for which it was not responsible. The 
dispatch, when received at the Chicago office during 
the night, was taken from the wire, and the relay copy 
was hung upon the stock yards’ hook, to be forwarded 
the following morning when the office at that place 
should open. This is all that could be done that night. 
By the terms of the company’s stipulation or regula- 
tion to which the plaintiffs, by their signature thereto, 
either assented, or by which they must be held to be 
estopped (Breese v. Telegraph Co., 48 N. Y. 141, 142; 
Grinnell v. Telegraph Co., 113 Mass. 307), aside from 
the void condition of which we have spoken, the mes- 
sage was not to be delivered earlier than the morning 
of the nextensuing business day. An earlier trans- 
mission in this case was impossible. Immediately 
prior to the time for forwarding the message over the 
line communicating with the stock yards a fire sud- 
denly broke out in the operating room, and before any 
thing could be rescued the whole room was enveloped 
in flames, and this message destroyed. The origin of 
the fire, as we have stated, and as the evidence shows, 
was due toatmospheric conditions and influences over 
which the defendant company had no control. There 
were no improvements known or anywhere in use 
which could guard against the possibility of such an 
vecurrence. If the company ought to have foreseen 
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that such an accident might happen, or if such an oc- 
currence could reasonably have been anticipated, and 
it could have been guarded against, then the omission 
to provide against it might be held to be actionable 
negligence. But the facts as they appear in the case, 
rebut any negligence ou this ground. That it was 
likely to occur was only a possibility. The fire does 
not appear to have orignated through any fault or neg- 
ligence of the company or its employees, or through 
any imperfections in the chemicals, metals, machinery 
or implements used by it, which by any skill or knowl- 
edge reasonably attainable in the present state of tele- 
graphy, could be guarded against. The facts proved 
bring the case within the decisions to which we have 
referred in another part of this opinion, and upon 
these facts and the law it is the opinion of the court 
that the plaintiff cannot prevail. 

Judgment for the defendant. 

Peters, C. J., and Walton, Danforth, Virgin and 
Libbey, JJ., concur. 


—————_>—___— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CONSTITUTIONAL LAW — ORDINANCE — MARKETS — 
ABRIDGING RIGHTS OF CITIZENS.—The provision in the 
Mobile city ordinance entitled an ‘‘ ordinance to estab- 
lish and regulate markets,” prohibing the sale of fresh 
meats at retail outside of certain markets established 
by the ordinance, is not unconstitutional. The recent 
adjudications of the SupremeCourt of theUnited States 
fully recognize the doctrine that the Federal Consti- 
tution cannot be successfully invoked in limitation of 
the State’s absolute control, either directly or through 
its political instrumentalities, of its internal police af- 
fairs. Both the necessity for police regulation ina 
given instance, and the adaptation of a particular regu- 
lation to the specific end in view, are matters eutirely 
of State cognizance and final determination. This or- 
dinance therefore as applied to the agreed facts, is not 
violative of any provision of the national Constitu- 
tion. Mugler v. Kansas, 123 U. 8. 623; oleomargarine 
case, Powell v. Com., 37 Alb. Law Jour. 370. The 
delegation to a municipal corporation of the power to 
establish public markets, and to confine the sale of 
commodities which, in consideration of public health, 
required police inspection and supervision, to such 
markets, is clearly within the competency of the Gen- 
eral Assembly, under the Constitution of Alabama, 
and it is not conceived that any right secured by the 
organic law would be impaired by the exercise of this 
power, even if one of the results of its exercise should 
be the destruction of an existing and long-established 
business. Such ordinances however must not be in- 
consistent with general laws; they must be reason- 
able in their provisions, and referable to the perform- 
anceof some recognized government function. De- 
ferring for the present, the inquiry whether the char- 
ter of Mobile confers power on the city government to 
prohibit the sale of meats at any store or stall outside 
of the market buildings, the question arises, has the 
petitioner shown that he is affected by any other pro- 
vision inthe ordinance? It is not shown that he has 
peddled, or desires to peddle, about the streets. An 
ordinance, like a statute, may be valid in some of its 
provisions and invalid in others. Vines v. State, 67 
Ala. 73; Powell v. State, 69 id. 10; McCreary 
v. State, 73 id. 480. It is not our purpose 
to inquire into the validity of the clause which 
discriminates in the matter of peddling on the streets 
between tenants of stalls and those who are not. If this 
does vitiate the ordinance to any extent, it is only 
to the extent of avoiding this exception, or giving to 
all persons the benefit of it, and allowing othersas well 





as lessees of stalls the privilege of peddling about the 
streets. This leaves but one inquiry for our consid- 
eration—whether the charter power to “regulate and 
manage markets’’ authorized the city council of Mo- 
bile to adopt ordinances prohibiting the sale of com- 
modities at stores, stalls and places in the city outside 
of the market-house- While the power ‘‘ to regulate ”’ 
does not authorize prohibition in general sense, ‘ for 
the very essence of regulation is the existence of some- 
thing to be regulated,” yet the weight of authority is 
to the effect that this power confers the authority to 
confine the business referred to to certain hours of the 
day, to certain localities or buildings in a city, and to 
the manner of its prosecution within those hours, lo- 
calities and buildings. Horr & B. Mun. Ord. 32; Cro- 
nin v. People, 82 N. Y. 318; State v. Livery Stables, 
16 Mo. App. 131; In re Wilson, 32 Minn. 145. The or- 
dinance here brought in question is not a prohibition 
of petitioner’s business. It does not deny his right to 
prosecute it. Its only effect upon that business is to 
confine it to the public markets, to limit its prosecu- 
tion to certain hours of the day, and to prescribe rules 
for its conduct in conservation of public health. Ala. 
Sup. Ct., May 31, 1888. Ew parte Byrd. Opinion by 
Stone, C. J. 


CONTRACT—VALIDITY—RESTRAINT OF TRADE.—For 
the sole purpose of forming a combination among all the 
manufacturers of lumber at a certain point, increasing 
the price, limiting the amount, and giving plaintiff the 
control of the supply in four counties fora year, plain- 
tiff by contracts with the other manufacturers, either 
by lease of their mills or by purchase of their 
product for the year secured the control of 
the amount purchased, among which contracts, 
and similarto the others, was one with defendants, 
whereby they agreed to sell plaintiff during the year a 
specified amount of lumber atagiven price; and fur- 
ther, to manufacture no lumber for sale in said coun- 
ties during said year, except under the contract, and 
to pay plaintiff $20 per M. for any lumber sold to others 
in that period. Held, wholly void as against public 
policy. Among the contracts illegal under the com- 
mon law, because opposed to public policy, were cun- 
tracts in general restraint of trade—contracts bet ween 
individuals to prevent competition, and keep up the 
price of articles of utility. Pom. Const., § 283; Jones 
v. Caswell, 3 Johns. Cas. 29; Doolin v. Ward, 6 Johns. 
194; Wilbur v. How, 8 id. 346. Thecasc of Arnot v. 
Coal Co., 68 N. Y. 559, is in most respects similar to 
the case at bar. Arnot, the plaintiff, brought the suit 
as the assignee of the Butler Colliery Company, which 
company and defendants were corporations engaged 
in the business of mining and vending coal at or near 
Pittston, Penn. Defendant also had a depot for coal 
at Elmira, N. Y., and was engaged in vending coal, 
the product of the Pittston mines, to a large extent of 
country north and west of Elmira. Defendant en- 
tered ipto a contract with the Butler Colliery Com- 
pany by which said defendant agreed to take all the 
coal the Butler Company desired to send north of the 
State line, not exceeding 2,000 tons per month, and the 
Butler Colliery Coal Company on its part agreed not 
to sell coal to any other party except defendant, to go 
north of the State line (between New York and Penn- 
sylvania) during the continuance of the agreement. 
The Butler Company sold coal during the term cov- 
ered by the agreement to parties other than the de- 
fendant; and having delivered to the defendant under 
the agreement coal which the latter refused to pay for, 
the action was brought to recover for the coal so de- 
livered under the agreement. It appeared that de- 
fendant had made similar contracts with all the other 
mining proprietors of Pittston, and that the object 
was to so control the shipment and supply of coal for 
the Elmira market as to maintain an unnaturally high 
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price for coal in that market, and to prevent competi- 
tion in the sale of coal therein. The courtin consid- 
ering the appeal said: ‘“‘ That a combination to effect 
such a purpose is inimical to the interests of the pub- 
lic, and that all contracts designed to effect such an 
end are contrary to public policy, and therefore ille- 
gal, is too well settled by adjudicated cases to be a 
question of this day. Cites Coal Co. v. Coal Co., 68 
Penn. St. 182; People v. Fisher, 14 Wend. 9; Sleeper 
v. Van Middlesworth, 4 Denio, 434; Bank v. King, 44 
N. Y.87. Every producer or vendor of coal or other 
commodity has the right to use all legitimate efforts 
to obtain the best price for the article in which he 
deals; but when he endeavors to artificially enhance 
prices by suppressing or keeping out of market the pro- 
duce of others, and to accomplish that purpose 
by means of contracts binding them to withhold 
their supply, such restraints are even more mischiev- 
ous than combinations not to sell under an agreed 
price. Combinations of that character have been held 
to be against public policy and illegal. * * * Par- 
ties entering into contracts of this description must 
depend upon each other for their execution, and can- 
not derive any assistance from the courts.” And the 
contract was held void. Salt Co. v. Guitrie, 35 Ohio 
St. 672; Craft v. McConoughy, 79 Ill. 339; and Coal 
Co. v. Coal Co., 68 Penn. St. 182, are to the same gen- 
eraleffect. Inthe case at bar the facts are, as we 
think, even stronger against the plaintiff than in Ar- 
not vy. Coal Co. Here it entered into a contract with 
the object and view to suppress the supply and en- 
hance the price of lumber in four counties of the State. 
The contract was void as being against public policy, 
and the defendants, as they had aright to do, repu- 
diated the contract. Plaintiff, who has parted with 
nothing of value, now seeks to recover damages for 
non-delivery of lumber under this contract. Plaintiff 
had an undoubted right to purchase any or all of the 
lumber it chose, and to sell at such prices and places 
as it saw fit; but when, as acondition of purchase, it 
bound its vendor not to sell to others under a penalty, 
it transcended a rule the adoption of which has been 
dictated by the experience and wisdom of ages, as es- 
sential to the best interests of the community, and as 
necessary to the protection alike of individuals and 
legitimate trade. With the results naturally flowing 
from the laws of demand and supply the courts have 
nothing to do; but when agreements are resorted to 
for the purpose of taking trade out of the realm of 
competition, and thereby enhancing or depressing 
prices of commodities, the courts cannot be success- 
fully invoked, and their execution will be left to the 
volition of the parties thereto. Cal. Sup. Ct., June 4, 
1888. Santa Clara Val. M. & L. Co. v. Hayes. Opin- 
ion by Searls, C. J. 

CRIMINAL LAW—LARCENY—DECOYING.—An officer 
to detect the author of certain thefts feigned a 
drunken slumber, with intent to allow any thief to 
rob himin order to make a case of larceny against 
him, having no suspicion that defendant would be the 
one. While in this condition, perfectly conscious and 
making no resistance, defendant took money from his 
person. Held, that the conduct of the officer did not 
coustitute such consent as to take away a material 
elemeut of the crime, and that defendant was guilty 
of larceny. It is no doubt true as a general proposi- 
tion that larceny is not committed when the property 
is taken with the consent of its owner, but it is diffi- 
cult in some instances to determine whether certain 
acts constitute in law sucb “ consent,’’ and under the 
authorities, we do not think there is such consent 
where mere passive submission on the part of the 
owner of the goods taken, and no indication that he 
wishes them taken, and no knowledge by the taker 
that the owner wishes them taken, and no mutual un- 





derstandiug between the two, and no active measures 
of inducement employed for the purpose of leading 
into temptation, and no preconcert whatever between 
the thief and the owner. And some of the circum- 
stances were present in all the cases cited by counsel 
for appellant. In Rex y. McDaniel, Fost. Cr. Cas. 121, 
a case of robbery, Salmon, the person alleged to have 
been robbed, entered into a conspiracy with one Blee, 
by which Salmon was to be robbed by Blee and cer- 
tain other persons whom Blee was to entice into the 
scheme, and the court held that the acts done in car- 
rying out the conspiracy, which looked like robbery, 
were not robbery at all, because Salmon was an active 
participant in and had planned the whole affair; and 
Justice Foster, delivering the opinion of the court, in 
noticing the case of one Norden, makes a distinction 
between that case and the McDonald Case which may 
well be applied to the case at bar. He says: ‘‘I come 
now to the case which I promised at the beginning to 
consider, and distinguish from the present case. One 
Norden, having been informed that one of the early 
stage coaches had been frequently robbed by a single 
highwayman, resolved to use his endeavors to appre- 
hend the robber. For this purpose he put a little 
money and a pistol into his pocket, and attended the 
coach in a post-chaise till the highwayman came up to 
the company in the coach and to him, and presenting 
& weapon, demanded their money. Norden gave him 
the little money he had about him, and then jumped 
out of the chaise with his pistol in his hand, and with 
the assistance of some others took the highwayman. 
The robber was indicted about a year ago in this court 
forarobbery on Norden, and convicted. And very 
properly,in my opinion, was he convicted. But that 
case differed widely "from the present. In that case 
Norden set out with a laudable intention to use his 
endeavors for apprehending the highwayman in case he 
should that morning come to rob the coach, which at 
that time was totally uncertain; and it was equally un- 
certain whether he would come alone or not. In the case 
now under consideration there was a most detestable 
conspiracy between Salmonand the rest of the pris- 
oners that his property should be taken from him un- 
der the pretence and show of a robbery; and time, 
place and every other circumstance were known to 
Salmon beforehand, and agreed to by him.” In 
United States v. Whittier, 5 Dill. 35, cited by appel- 
lant, the defendant was tempted to send obscene mat- 
ters through the mails by a decoy letter sent to him 
for the express purpose of inducing him to commit 
the offense. In Dodge v. Brittain, Meigs, 84, the court 
merely holds that there would have been no larceny 
‘*if the master had directed the servant to deliver the 
property to the thief, instead of directing him to fur- 
nish facilities for his arriving at the place where it 
was kept.” This case indeed was most strongly against 
the contention of appellant. Bishop, under the head 
of “ Plans to entrap,’’ sums up the authorities on the 
subjectasfollows: “If a man suspects that an of- 
fense is to be committed, and instead of taking pre- 
cautions against it, sets a watch, and detects and ar- 
rests the offenders, he does not thereby consent to 
their conduct, or furnish them any excuse; and in 
general terms, exposing property or neglecting to 
watch it, under expectation that a thief will take it, 
or furnishing any other facilities or temptations to 
such or any other wrong-doer, is not a consent in law.” 
1 Bish. Crim. Law, § 262. From the authorities, and 
upon principle, we are of opinion that the conduct of 
the witness Slanker, as detailed by him in his testi- 
mony, did notamount to consent in law, and affords 
no reason why the act of appellant in taking the 
money (if he did take it in the manner as sworn to by 
Slanker) was not larceny. If there had been precon- 
cert of action between Slanker and appellant, a differ- 
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ent question would have been presented. Cal. Sup. Ct., 
June 7, 1888. People v. Hanselman. Opinion by Mc- 
Farland, J. 


MASTER AND SERVANT — NEGLIGENCE — RAILROAD 
— LOW BRIDGES.—A brakeman, on so dark a night that 
he could not see around him, at the request of the en- 
gineer in charge of the train, went to the top of a car 
to set the brakes, as was his duty, and without any 
fault of his own, was knocked off the car, and seri- 
ously injured, by bis head coming in contact with a 
bridge, built by the defendant company so low as not 
to allow aman on the top of acar to walk and stand 
erect. The brakeman had no knowledge or express 
notice of the dangerous nature of the bridge, or any 
opportunity of finding out its dangerous character. 
Held, that he was entitled to damages against the de- 
fendants. There are cases which hold that in such a 
case railway companies are not bound to erect the 
overhead bridges constructed by them of sucha height 
that brakemen can stand or walk erect upon the tops 
of the cars without coming in collision with them. As 
applied to this case especially, we cannot approve of 
those rulings. Here the bridge was but four feet and 
nine inches above the top of the cars. The brakes were 
on the tops of the cars; and to get to them, the brake- 
men were required to pass over the tops of the cars, 
not only in the day-time, but also in the night-time, 
and often doubtless as in this case, when the night 
was dark, raining and foggy, and when it would be 
almost, if not quite, impossible for them to know of 
the proximity of such bridges when called to brakes 
upon moving trains, even if they had knowledge that 
such bridges were maintained. To erect and main- 
tain such bridges under’ such circumstances 
is negligence. Further reflection has strengthened 
the conviction on our part that this conclusion is fully 
sustained, both by reason and the better authority. 
In addition to the authorities cited in the principal 
opinion, we cite the following: 1 Shear. & R. Neg. (4th 
ed.), § 198, et seg., and notes, and cases there cited. 
Beach Contrib. Neg., § 134; Railroad Co. v. Johnson, 
116 Ill. 206. And where, as here, the facts are shown 
without any conflict in the evidence, the court may 
charge the jury that in the erection and maintenance 
of the bridge, the railway company was guilty of neg- 
ligence. Board, etc., v. Legg, 110 Ind. 479, and cases 
there cited. Inthe contract of hiring, an employee 
assumes all risks ordinarily and naturally incident to 
the service, but he does not assume the risk of injury 
from unusual hazards. To say the least, in this case, 
appellee did not, by his contract of hiring, assume the 
risk of injury from the low bridge, unless he had 
knowledge of the hazard. The danger from such a 
bridge is not a hazard ordinarily and naturally con- 
nected with the service. It is not shown that he was 
informed of the danger, nor that he had knowledge of 
it when he engaged in the service. As to his duty to 
exercise care for his own safety, both in discovering 
the danger and in avoiding the injury, the jury were 
fully instructed, and as we have said, and without be- 
ing more specific, the rule was pushed beyond what 
reason and the law will sanction. Ind. Sup. Ct., June 
20, 1888. Louisville, N. A. & C. R. Co. v. Wright. 
Opinion by Zollars, J. 


DEFECTIVE APPLIANCES—NEGLIGENCE OF FEL- 
LOW-SERVANT.—An employee was injured from a de- 
fect in amachine, due to the negligence of one em- 
ployed to reconstruct and look after the muchines. 
Held, that the injury did not arise from the negli- 
gence of a fellow-servant, and the employer was liable. 
The rights of a plaintiff who has been injured by de- 
fective machinery of a defendant for whom he was 
working, depend upon the contract, express or im- 
plied, under which he was employed. In making a 





contract for service, if the business is to be carried on 
by many persons working together in a factory, the 
parties naturally contemplate the existence of ma- 
chinery, tvols and appliances, and the presence of 
other employees who will be fellow-servants of him 
who is contracting to serve. In the absence of an ex- 
press stipulation, the master impliedly agrees to pro- 
vide and maintain reasonably safe and suitable ma- 
chinery and appliances, so far as the exercise of proper 
care on his part will secure them, and the servant 
agrees to assume all the ordinary risks of the business, 
and among them the risk of injury from negligence of 
his fellow-servants. This obligation which the mas- 
ter assumes is personal, and pertains to him in his re- 
lation to the business as proprietor, and in his relation 
to the servant as master. It has been repeatedly held 
that he cannot discharge it by delegating the perform- 
ance of his duty to another. Elmer v. Locke, 135 
Mass. 575; Lawless v. Railroad Co., 136 id. 1; Killea v. 
Faxon, 125 id. 485; Kelley v. Norcross, 121 id. 508; 
Ford v. Railroad Co., 110 id. 240; Hough v. Railway 
Co., 100 U. S. 213; Flike v. Railroad Co., 53 N. Y. 549. 
And if he employs agents or servants to represent him 
in the performance of this duty, they are to that ex- 
tent agents or servants for whose conduct he is re- 
sponsible. The very nature of the implied contract 
created by the hiring, whereby he undertakes to use 
proper care in always providing safe tools and appli- 
ances, is inconsistent with the delegation of the duty 
to afellow-servant, for whose negligence he is not to be 
responsible. His obligation involves the exercise of 
every kind of care and diligence which is necessary to 
give bim knowledge of the condition as to safety of 
his machinery and appliances, so far as such knowledge 
is obtainable by reasonable effort. His duty relates to 
the condition of these articles when they come to the 
hands of his servants for use, and the performance of 
that duty must carry him just so far into details as it 
is reasonably necessary to go,in view of the nature 
and risks of the business, to enable him to reasonably 
protect his servants from a danger which he should 
prevent. It is obvious that difficult questions arise in 
cases of this kind in determining the implied obliga- 
tions of the respective parties under peculiar circum- 
stances. In many kinds of business the condition of 
a machine as to safety is constantly changing with the 
use of it, and it is safe or unsafe at a given moment, 
according as it is properly or improperly used and 
managed by the servant who operates it. Moreover 
certain kinds of repairs can be conveniently and prop- 
erly made, under direction and supervision, by ser- 
vants regularly employed in the business. In such 
cases both parties to the contract of service must be 
presumed to have contemplated, that to a certain 
extent fellow-servants would be employed by the mas- 
ter to do work in keeping the machinery safe. Work 
negligently done within that field, if an accident 
should happen from it, would seem at first to intro- 
duce a conflict between the obligation of the master to 
hold himself liable for want of due care in keeping his 
machinery safe, and the obligation of the servant not 
to claim damages resulting from negligence of a fellow- 
servant. It becomes necessary therefore to consider 
the rights of the parties in such cases. The applica- , 
tion in each particular case of any general rules which 
may be laid down will involve a consideration of two 
questions of fact: First, what is the nature and char- 
acter of the business, and the usual and proper gen- 
eral method of conducting it? Secondly, in such a busi- 
ness, what is reasonably necessary to be done on the 
part of the master to secure for the use of the work- 
men machinery and appliances which shall always be 
reasonably safe? First, there is that class of cases in 
which the condition of a machine as to safety is con- 
stantly changing with its use, so as to require from the 
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persons tending it, as a part of the ordinary use of it, 
reconstruction or readjustment of parts as they be- 
come worn out or displaced from materials or new 
parts supplied by the master for that purpose. Such 
work is a part of the regular business of the servant in 
using the machine, and not of the master in maintain- 
ing it. Negligence in doing it is as to all other em- 
ployees negligence of a fellow-servant. So far as the 
condition of machinery depends upon this kind of at- 
tention, the master does his duty if he employs com- 
petent and suitable persons, and supplies them with 
every thing needed for their work. A second class of 
cases includes those in which repair or reconstruction 
of a machine is necessary of such a kind as is com- 
monly done, or may properly be done, under the di- 
rection of the master, by servants employed in the 
geueral business. Both parties to the contract must 
be presumed to have contemplated that such work 
would be done by fellow-servants of the employee, and 
he must therefore be held to have assumed all risks 
from their negligence in doingit. But this, it must 
be remembered, is a part of that work for the results of 
which, in the completed machine, the master agrees 
to hold himself responsible so far as good results can 
be insured by his exercise of proper care. And so he 
is bound to bring to this department of the business, 
either in his own person or by an agent, such intelli- 
gence, skill and experience as is reasonably to be re- 
quired in one to whom in an important particular the 
safety of others is intrusted, and he is bound also to 
be reasonably diligent and careful in the use of his 
faculties. One who represevts him in this fieldis not 
acting as a fellow-servant with his other employees 
withia the meaning of the rule which we are consid- 
ering, but is his agent or servant for whose care and 
diligence he is accountable. There may still beathird 
class of cases, in which a machine is of such a kind, 
and the nature of the business in which it is used is 
such, that the parties could never reasonably have con- 
templated that any servants employed in the business 
would build or reconstruct it. A proprietor might buy 
such a machine, or send an agent or servant to buy it. 
In either case the purchase would be in the line of the 
master’s duty, and he would be liable for the conse- 
quences of negligence in making it. He might hire 
privileges and men ina machine-shop in a distant city 
and buildit there. Hisservants in that work would 
not be fellow-servants with an employee engaged in 
an entirely different business; and under the general 
doctrine of respondeat superior, he would be held liable 
for the consequences of their negligence. If he saw fit to 
construct or reconstruct it, in the same way, in or near 
the building in which it was to be used, the result would 
be the same. Upon our hypothesis it would be incon- 
sistent with his implied contract to employ fellow-ser- 
vants of his employee in his work, and he therefore 
could not relieve himself from his general obligation 
as to the safety of his machinery by setting up that 
his servants in the construction or reconstruction 
were fellow-servants with his employees in the busi- 
ness it which it was to be used. It is believed that the 
decision in every case in this Commonwealth, founded 
upon alleged negligence of a master in relation to his 
machinery, tools or appliances, will be found, upon 
the view of the facts taken by the court, to come within 
one of these three classes, and to be governed by the 
principles which we have stated. Elmer v. Locke, 135 
Mass. 575; Johnson v. Tow-Boat Co., id., 209; Rogers 
v. Manufacturing Co., 144id. 198; Holden v. Railroad 
Co., 129 id. 268; Spicer v. Iron Co., 138 id. 426; McGee 
v. Cordage Co., 139 id. 445; Ackerson v. Dennison, 117 
id. 407: Gilman v. Railroad Co., 10 Allen, 233; 13 id. 
433; King v. Railroad Corp., 9 Cush. 112; 129 Mass. 277, 
note. See also Railroad Co. v. Herbert, 116 U. 8. 642; 
Benzing v. Steinway, 101 N. Y. 547. Mass. Sup. Jud. 





Ct., May 4, 1888. Moynihan v. Hills Co. 
Knowlton, J. 

NEGLIGENCE—VOLUNTEER.—One who is en- 
gaged in defendant's work, at the request of the man 
in charge, though he expects no pay, and is employed 
fora mere temporary purpose, is for the time being 
a servant of defendant, and entitled to the same 
protection as any other servant. This seems to be the 
rule established by the authorities, and is supported 
by considerations of justice. Elwell’s Evans Ag. 682; 
Wood Mast. & Serv., p. 909, § 455; Degg v. Railway Co., 
1 Hurl. & N. 773; Potter v. Faulkner, 31 Law J. Q. B. 
30; Warburton v. Railway Co., L. R., 2 Exch. 30; 36 
L. J. Exch. 9; Wiggett v. Fox, 11 Exch. 882; Abraham 
v. Reynolds, 6 Jur. (N. 8.) 53: Flower v. Railroad Co., 
69 Penn. St. 210; Railroad Co. v. Harrison, 48 Miss. 
112; S. C.,12 Am. Rep. 356; Railroad Co. v. Bolton, 43 
Ohio St. 224, 226. Wis. Sup. Ct., April17, 1888. John. 
son v. Ashland Water Co. Opinion by Taylor, J. 


NEGLIGENCE —- USE OF POISONS IN MANUFACTURES. 
—A manufacturer used a common mordant in dyeing 
certain cloth, by handling which a purchaser was pois- 
oned; but the mordant was not at that time known to 
be poisonous to handle—the injury jin question being 
the first known instance of injury from it. Held, that 
the manufacturer was not liable. Mass. Sup. Jud. Ct., 
June 21, 1888. Gould v. Slater Woolen Co. Opinion 
by C. Allen, J. 


PATENTS — NOVELTY — SLEEPING CARS— SIGNAL 
APPARATUS.-—A patent foran improvement in com- 
partment railway cars, describing an arrangement of 
wire signal bells or apparatus to extend from each 
compartment to the porter’s room, in view of the fact 
that such signals were in commoa use in hotels, on 
steamboats and elsewhere prior to the grant of the 
letters-patent, is void for want of novelty, and is not 
patentable. The patentee appears to have been the 
first to employ a wire signal-bell to summon a servant 
in a railway car; but can it be that it required an ex- 
ercise of the inventive faculties to do this, in view of 
the fact tbat the identical apparatus had previously 
been used for the identical purpose in dwelling-houses, 
hotels and steamboats? The additional fact should 
also be remembered that similar signal appliances had 
been used in horse carsand in railway cars. The only 
novel feature that can by the most liberal construc- 
tion be discovered, is the location of the apparatus in 
railway cars. The operation is the same; the result is 
the same. If it be invention to place a jingle bell ina 
passenger car, then each successive applicant who finds 
a new situation for such a bell is entitled to the re- 
wards of an inventor. If this claim is held to be valid, 
with what consistency could a patent be refused toa 
person who, for the first time, should connect in a 
similar manner a row of bath-houses at the seaside, or 
the boxes in a theatre, orthe tables in a restaurant? 
To remove a bell from the stateroom of a passenger 
steamer and place it in the stateroom of a passenger 
car requires no more of the inventive faculty than to 
take a steam whistle from a tugboat and place it on a 
woolen mill—no more than to place a doctor’s speak- 
ing-tube at the front door of alawyer. The Supreme 
Court has over and over again decided that it was not 
invention to find a new place for an old device with- 
out change in the result or in the manner of opera- 
tion. See cases cited in Electric Co. v. Alarm Co., 33 
Fed. Rep. 254. But even if the foregoing views are 
incorrect, it is quite clear, in view of the state of the 
art and the minute description of the specification, 
that the claim must be confined, to some extent at 
least, to the mechanism and arrangement disclosed. It 
would be a most unwarranted expansion of the claim 
to give it the broad construction contended for by the 
complainant, which would bring within its scope every 
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mechanical contrivance by which the porter in a rail- 

way caris summoned by the passengers. U.S. Cir. 

Ct., 8S. D. N. Y., March 7, 1888. Mann's Boudoir Car 

Co. v. Monarch Parlor Sleeping Car Co. Opinion by 

Coxe, J- 

ANNUAL MEETING OF THE STATE BAR 
ASSOCIATION—HON. T.. M. COOLEY, PRESI- 
DENT OF THE INTER-STATE COMMERCE 
COMMISSION, TO DELIVER THE ADDRESS 
—MEETING OF THE COMMITTEE OF AR- 
RANGEMENTS. 

MEETING of the committee of arrangements for 
the annual meeting of the New York State Bar 

Association will be held at the rooms of the associa- 

tion, in the Capitol, Albany, N. Y., on the 19th day of 

October, 1888, at 11 o'clock A. M. 

The committee have the pleasure of announcing that 
the Hon. T. M. Cooley will deliver the address at the 
aunual meeting of the association. 

ARTHUR L. ANDREWS, 
Chairman. 
ALBANY, Oct. 5, 1888. 


———_s————— 


CORRESPONDENCE. 
Usury LAWS NECESSARY. 
Editor of the Albany Law Journal: 

In “Current Topics ” in the ALBANY LAW JOURNAL 
for September 5, in commenting upon Bonham’s *‘ In- 
dustrial Liberty,” you quote his disapproval of usury 
laws, and his statement that ‘tin no State in the 
United States does the rate of interest rule so low as 
in the State of Massachusetts where the usury laws 
were abolished in 1867."" Allow me as a commentary 
upon this to call your attention to Massachusetts Acts 
of 1888, chapter 388, which provides that all loans there- 
after contracted less than $1,000 in amount shali be 
dischargeable by the payment of the principal with 
eighteen per cent interest, with an allowance for ex- 
penses. As an illustration of the need of this statute, 
examine May v. Gates, 137 Mass. 389, where the note was 
running at five per cent a month, though secured by a 
realestate mortgage. Theexact fact is that to those of 
means and high credit interest has been low. But to 
men in embarrassed circumstances, and especially to 
the poor who raised small loans on household furni- 
ture, there has been no limit except the convenience 
of the lender. Five per cent a month has been com- 
mon, and I believe that ten per cent a month has not 
been unknown. The evil reached the point where the 
Legislature was compelled to interfere. 

Yours truly, 
CHARLES U. BELL. 

LAWRENCE, MaAss., Sept. 22, 1888. 


———— ee 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tuesday, 
Oct. 2, 1888: 

Order of General Term affirmed and judgment ab- 
solute ordered for the defendant on the stipulation 
with costs-—John M. Avery, appellant, v. George Ev- 
erett, impleaded, etc., respondent.——Judgment af- 
firmed with costs—Charles Grundlich, appellant, v. 
Joseph Hensler, respondent.——Order reversed and 
case remitted to Supreme Court for such further pro- 
ceedings as may be directed, unless the respondent 
consents to take judgment for the items numbered 9 
and 10 in the opinion, inwhich case the judgment as 
80 modified is affirmed with costs—In re Assignment 
of Reynolds Carpenter and another v. Gerothman W. 





Cornell.—Judgment affirmed with costs—Conrad 
Loos and others, respondents, v. J. Forman Wilkin- 
son and others, appellants.—— Judgment affirmed 
with costs, but without prejudice to an application by 
the defendant to the Supreme Court for such further 
stay of the issuing of the injunction awarded by it as 
may under the circumstances of the case seem to that 
court proper—George Chapman, Sr., respondent, v. 
City of Rochester, appellant.——Order affirmed with 
costs—In the Matter of Mary E. Miller, deceased; pe- 
tition of Lynch.—Judgment reversed, new trial 
granted, costs to abide events—Levi Apgar, respond- 
ent, v. John H. Hayward and others, appellants. —— 
Judgment of General Term reversed and that of 
the Circuit affirmed with costs--Isaac R. Pharis, ap- 
pellant, v. R. Nelson Gere, respondent.——Judgment 
reversed on defendant's appeal, new trial granted, 
costs to abide event—Henrietta H. Wright, respond- 
ent and appellant, v. Bank of the Metropolis, appel- 
lant and respondent.——Judgment affirmed with costs 
—Johu W. Harper, appellant, v. William H. Williams 
and others, respondents.—Judgment reversed, new 
trial granted, costs to abide event—Anna Garner and 
others, appellants, v. Germania Life lusurance Com- 
pany, respondent.—Judgment reversed, new trial 
granted—People, respondents, v. Arthur J. McQuade, 
appellant.——Orders affirmed with costs—In re Appli- 
cations of New York, Lake Erie & Western Railway 
Company.——Judgment of General Term reversed and 
that of Special Term affirmed with costs—James H. 
Dunham and others, respondents, v. Bernard Reilly, 
late sheriff, etc., appellant.——Order of General Term 
reversed and that of Special Term modified as stated 
in the opinion,and as modified affirmed without costs— 
Central Trust Compauy v. New York City and North- 
ern Railroad Company in the matter of the attorney- 
general's petition.—Order of General Term reversed 
and that of the commissioners affirmed, with costs 
against the relator on both counts—People, ex rel. 
Patrick Masterson, respondent, v. Stephen B. French 
and others, police commissioners, etc., appellants. —— 
Conviction and sentence affirmed—People, respond- 
ent, v. William McCarthy, appellant.——Order of Gen- 
eral Term affirmed and judgment absolute ordered 
against the plaintiff on the stipulation with costs— 
Edward Roberts, appellant, v. August Baumgarten 
and others, respondents. ——Judgment of courts below 
reversed and the demurrer overruled, with leave to 
the defendant to answer the complaint upon payment 
of all costs and disbursements accruing since the de- 
murrer wis interposed—James F. Milliken, appellant, 
v. Western Union Telegraph Company, respondent. 
—Order of General Term reversed and judgment on 
report of the referee affirmed with costs—Thomas J. 
Reyndlds, respondent, v. Thomas Robinson and oth- 
ers, appellants.——Judgment affirmed with costs— 
Eliza A. Parkhurst, respondent, v. Robert L. Berdell, 


appellant.——Appeal dismissed with costs—Robert E. 


Phillips, appellant, v. Thankful Calkins and another, 
respondents. ——Judgment affirmed with costs—Har- 
riet Ballou, respondent, v. Charlotte Ballou and an- 
other, appellants.——Judgment affirmed with costs— 
Charles Corl and mother, respondents, v. Henry Corl, 
appellant. ——J udgment affirmed with costs—Ebenezer 
Mudge and another, respondents, v. Burdette Salis- 
bury and another, appellants.——Judgment affirmed 
with costs—Elizabeth A. S. Reed and others, appel- 
lants, v. John A. Miller and others, respondents. — 
Judgment affirmed—People, respondents, v. Calvin A. 
King, appellant.—Judgment affirmed with costs— 
Lucy Waniman, respondent, v. Isaac Hampton, im- 
pleaded, etc., appellant.——Judgment of the General 
Term reversed and that entered in the report of the 
referee affirmed with costs—Albert Brown and an- 
other, respondents, v. James J. Guthrie, appellant. 
— Orders of Albany Special and General Terms af- 
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firmed with costs—People, ex rel. Carl Schurz and 
others, appellants, v. Frederick Cook, secretary of 
state, respondent, and Same, ex rel. William Merlins 
and others v. Same. This affirms Secretary Cook’s 
decision that corporations buying 1 franchise at mort- 
gage sale and seeking incorporation as the successor of 
the defunct corporation with increased capital, must 
pay corporation tax on such increased capital before 
its certificate can be recorded.—Judgment of Gen- 
eral Term reversed,and that of trial court affirmed with 
costs—James T. McClelland, appellant, v. Norfolk 
Southern Railroad Company, respondent.—Judg- 
ment affirmed with costs—Pflander Barm Extracting 
Company, respondents, v. James Sargeant and others, 
appellants.——Judgment affirmed with costs against 
appellants—In re Probate of will of Jacob Mondorf. 
—Award of board of claims reversed and claimant 
allowed the sum demanded with interest from August 
24, 1881, and costs—In re Claim of Charles Biddleman. 
—Judgment affirmed with costs— Walter S. Church, 
appellant, v. John T. Seeley, respondent.——Judg- 
ment affirmed with costs—Helen G. Wright, re- 
spondent, v. Walter S. Church, appellant. —- 
Judgment affirmed—People, respondents, v. Kate 
Brandt, appellant. —— Judgment affirmed with 
costs—George Rogers, respondent, v. John H. Murray 
and another, appellants. —Judgment affirmed with 
one bill of costs to respondents—George B. Collyer, 
appellant, v. Charles S. Collyer, administrator, and 
others, respondents.——Judgment of General Term 
reversed and thatof General Sessions affirmed—Peo- 
ple, appellants, v. Nicholas Krank, respondent.— 
Conviction of murder in the first degree affirmed— 
People, respondents, v. Adolph Reich, appellant.—— 
Appeal dismissed with costs—Henry J. Trevitt and 
others, respondents, v. Wesley Barnes and another, 
appellants. ——Judgment affirmed with costs—In re 
Will of Edwin B. Hart.—Appeal dismissed with 
costs—In re Estate of Catharine Latz, deceased.— 
Judgment affirmed with costs—Christian T. Christian- 
sen, appellant, v. Gardner P. Colby, executor, respond- 
ent.— Judgment affirmed with costs—Henry M. Bir- 
kett, administrator, respondent, v. Knickerbocker Ice 
Company, appellant. 


_——>———__—_—_ 


NOTES. 

AN there be circumstances under whicb' a husband 
becomes absolutely of no value to his wife? This 
appears to be the question raised in the case of Stimp- 
son v. Wood, 57 L. J. Rep., Q. B. Div., 484, reported in 
the September number of the Law Journal Reports. 
The necessity for appraising the value of the husband 
in question arose from the fact that he had been killed 
by the negligence of the defendants or their servants. 
The common law made short work of the difficulty 
with the simple rule that a personal action dies with 
the person; but Lord Campbell, by the act which 
bears his name, and which was the outcome of a more 
complicated state of society, altered the common law, 
and the death of a husband, father, brother or other 
relative is no longer treated as an injury which is nul- 
lified by the fact that the chief sufferer is dead. The 
change cannot seriously be supported on the ground 
that the old law was an inducement to negligent per- 
sons to take care to kill their victims outright instead 
of maiming them. If there be such depravity in hu- 
man nature it should be dealt with not in the civil but 
the criminal cours. The common law looked upon 
death as a common enemy against which all but mur- 
derers were anxious to guard, so that its victims must 
lie where they fall. Lord Campbell’s Act imposes the 
burden on the nearest shoulders, which have fre- 
quently to bear a grievous weight quite disproportion- 





ate to the offense committed. Whether or not this 
measure was just is not a matter of law, although the 
consideration of the principles involved throws light on 
the application of the act which has now been in force 
for forty years almost in the same terms, vague and 
general as they are, in which it was originally passed. 
Those who read the report of the case will, at an early 
moment, be struck with tho singular appropriateness 
of the verdict of the jury. The action was brought on 
behalf of a wife, who had left her husband and lived 
as the wife of another man, while he conversely lived 
with another woman. She received no support from 
him, but only casual small sums which might have 
been given by astranger. Substantially therefore she 
did not lose much, but still she bad lost her husband, 
for which the jury gave her 5l. To this happy conclu- 
sion of the case the defendants demurred, and moved 
that judgment be entered for them on the ground that 
there was uo cause of action. In giving judgment, 
Mr. Justice Manisty lays down the law as to the du- 
ties of husbands toward their wives. Lord Coke is 
vouched for the proposition that an adulterous wife 
tarrying away from her husband loses her dower, and 
later on the Court of King’s Bench laid down that a 
husband is not obliged to support an adulterous wife. 
A similar view was taken in a poor-law case. The 
question under the act was whether the wife had suf- 
fered any pecuniary loss by the death of the husband. 
Mr. Justice Manisty decides that under the circum- 
stances, and there being no evidence of any reconcili- 
ation being probable, the wife loses her cause of ac- 
tion. Mr. Justice Stephen assumes in the plaintiff's 
favor that the statute applies when there is a legal 
right in the plaintiff to support from the deceased, but 
that the right must be such as to give a reasonable ex- 
pectation of pecuniary advantage. , The example he 
gives of a father who supports his son, and whose in- 
come depends on his own life, being killed, and his 
son bringing an action, is not particularly happy. A 
fatheris not bound to support his son; and if the 
point of the illustration lies in the father having alife- 
interest, the case put is onein which the plaintiff has 
no legal right, but he has reasonable expectations of 
pecuniary advantage. If the point lies in the fact that 
there was no legal duty on the father it only helps the 
present occasion tu the extent of showing that this is 
unnecessary, which appears an elementary proposi- 
tion. The true solution of the question would seem 
tolie in the fact that Lord Campbell’s Act does not 
create a cause of action. It adds heads of damage to 
existing causes of action, and to decide that the bare 
fact of matrimony gives the wife a right to succeed 
under Lord Campbell’s Act would be to read that act 
as if it brought into existencea new cause of action. 
The test is not whether the person killed was legally 
bound to support the plaintiff, but whether he did in 
fact support him, and would have continued to do so. 
The woman with whom the dead man had been living 
would from this point of view better qualify as a 
plaintiff under the act than the lawful wife. She may 
have had a reasonable prospect that the husband's 
provision for her would be continued, but she could 
not sue for the reason that the statute only applies to 
relatives, which means legal relatives. The mere fact 
that the plaintiff was the wife of the deceased was no 
doubt of pecuniary value to her, and enabled her to 
obtain the small sums given her, and it is no objection 
to suing under Lord Campbell’s Act that the pecuni- 
ary gain was gratuitous. A schoolboy could, we sup- 
pose, recover damages for the loss of an uncle who 
gave him asovereign every Christmas. The fact of 
having a husband, although separated from him in the 
way in question, isin a sense a commodity, but its 
loss can hardly be held to amount to a pecuniary loss 
under Lord Campbell’s Act unless that act creates an 
entirely new cause of action.—London Law Journal. 
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CURRENT TOPICS. 
HE case of Bloomer v. Todd, published in another 
column of this issue, holding that women can- 
not vote in Washington Territory because they are 
not ‘‘citizens” within the meaning of the Federal 
statute defining the qualifications of voters in the 
Territories, will carry a pang to the hearts of Mr. 
J. Hamilton Wilcox, our legal contemporaries, Mrs: 
Bradwell of the Chicago Legal News, and Mrs 
Waite of the Chicago Law Times, and a host of 
bright, energetic, devoted woman suffragists, headed 
by Miss Anthony. The name of the plaintiff calls 
to remembrance a woman of the name of Bloomer 
who made herself celebrated by assuming the dis- 
tinguishing characteristics of the man’s dress many 
years ago. She panted for fame, and she got it. 
Is it possible that this present plaintiff is the same 
woman? If so, there can be no doubt of the truth 
of the allegation in her petition, that she is more 
than twenty-one years of age. But with woman’s 
instinctive reticence on this subject she refrains 
from disclosing her age. We suspect that Chief 
Justice Jones will find himself the target for a great 
deal of feminine objurgation, but poor man! it is 
not his fault. He can no more alter the Constitu- 
tion of the nation than he can change that of the 
present aspirants to the right of suffrage. Proba- 
bly this case will be taken to the Federal Supreme 
Court as a test, and we shall watch for the decision 
with interest, if not with anxiety. 


The case of Clark v. Bradstreet, reported among 
the Notes of Cases in the present issue, pronounces 
asound doctrine, in our opinion, on the practical 
test of exhibiting an infant in evidence in bastardy 
proceedings to show a resemblance to the putative 
father. As the infant in this instance was only six 
weeks old the pretense of tracing a trustworthy re- 
semblance to the defendant may safely be pro- 
nounced ridiculous. At any age such evidence is 
extremely unsafe and untrustworthy. The books 
are full of well authenticated cases of mistaken 
identity. Almost the first thing which two adult 
strangers do on being presented to one another is 
to trace resemblances in each other to others of 
Another point in which such 
evidence must be regarded as unsafe consists in the 
fact that no two people will agree on an alleged re- 
semblance, even in the same family. The moment 
ababy appears in a household the monthly nurse 
declares him to be the living image of his papa or 
her mamma, as the case may be, while on the other 
hand the most intimate friends of the family see no 
resemblance to either parent, but think the new 





likeness to anybody in particular but the vacuity 
and stolidity of countenance general in the infant 
class. It is our belief that most infant resemblances 
are due to the imagination of the observers or the 
desire to compliment the parents. We once saw a 
babe which was the living image of the first Napo- 
leon, and if it had been born about sixty years 
earlier, and had been put in a basket and left at 
his door over night, nothing would have convinced 
the jealous Josephine that her husband, instead of 
mounting barbed steeds to fright the souls of fear- 
ful adversaries, had not been capering nimbly in a 
lady’s chamber to the lascivious pleasings of a lute, 
say in the apartment of Madame de Remusat, or 
the Duchess d’ Abrantes, or some other of the fool- 
women of the Empire who left memoirs apparently 
to apprise future ages that the great conqueror sus- 
tained a repulse by their arms as decided as that of 
Leipsic or Waterloo. There can be no doubt that 
‘“‘heaven lies about us in our infancy.” There 
would be as much sense in tracing a resemblance 
between the voice of the child and that of the pu- 
tative father as between their faces, or rather more, 
in fact, for the voice of infants in frequently more 
mature than the face. Such evidence is not good 
even prima facie. 


Now it is Mr. Justice Lamar who has come to 
grief in fooling with a horse, and is forced to adopt 
our theory of vacation recumbency. It is of no 
use. Let not the shoemaker go beyond his last 
nor the judge beyond his bench. Exercise has 
killed many a fine and promising man, and if the 
Justice does not restrain his vaulting ambition he 
will be obliged to sign himself ‘‘ Lamer, J.” 


So another boodler has got a new trial. By-and- 
bye some of those fierce New York newspapers will 
begin to believe what we have told them about 
these trials—that they were a travesty of justice, 
and that men were sent to prison on evidence 
which ought not to suffice to convict a dog. Mr. 
DeLancey Nicoll says the last of these trials has 
not been seen, but we guess he is mistaken, or at 
all events that the last conviction has been seen. 


The current number of ‘‘ Abbott’s New Cases” 
illustrates the variety, novelty and importance of 
Special Term business done in the great city. 
There is quite a school of cases involving infringe- 
ment of association and corporate names— the 
‘¢ Anti-Poverty Association;” the ‘‘ Black Rabbit 
Association” —that ought to be consigned to 
‘¢Hare’s Reports;” the ‘‘ Farmers’ Loan and Trust 
Company,” in which the infringer was decreed to 
add ‘‘Kansas;” the ‘‘ United States Mercantile 
Reporting Company,” in which the infringer as- 
sumed the name of the ‘‘ United States Mercantile 
Reporting and Collecting Association.” There is 
also an interesting case in which it was held that a 
‘¢Babies’ Hospital” was a breach of a covenant 





comer ‘‘favors” his great uncle, or discover no 
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sive trade or business.” Also a group of cases in- 
volving the dealings of social clubs and the cotton 
exchange with their members. This number con- 
tains exhaustive notes on property of a dissolved 
corporation, instalment sales, devolution of corpo- 
rate property, mode of trial, etc. 





A correspondent has pointed out to us that we 
made a mistake in alleging that Mr. Shepard made 
a mistake in alleging, in his memoir of Martin Van 
Buren, that the term ‘‘loco-focos” came about by 
the shutting off the gas in Tammany Hall. It 
seems that Hammond in his “ Political History of 
New York,” writing when the facts were recent, 
says that “the gas-lights were extinguished.” ‘In 
1835 gas was commonly used in New York city. 
Mrs. Lamb says in her history (vol. 2, p. 728) that 
‘gas was introduced into the city below Canal 
street in 1825.’ The New York Gas-Light Com- 
pany was chartered March 26, 1823, and supplied 
gas south of Grand street. The Manhattan Com- 
pany was chartered February 26, 1830, and sup- 
plied gas north of Grand street. Tammany Hall 
was then below Grand street, opposite the City 
Hall.” Our correspondent very well says also: 
‘* As the picturesqueness of the story lay largely in 
the instant and complete extinction of light in the 
hall, and the reillumination by candles and ‘ loco- 
foco’ matches brought by the majority faction, 
there seems to be good reason to suppose that the 
illumination must have been by gas, whose flow 
could be stopped by a single stroke, rather than by 
many lamps or candles, which could not well have 
been simultaneously extinguished by the minority 
faction.” We plead guilty to having made a hasty 
assertion upon the impression that illuminating gas 
was not in use so early in New York. 





NOTES OF CASES. 

N Yates County Nat. Bank v. Carpenter, 49 Hun, 
40, it was held that lands purchased with pen- 
sion moneys are not exempt from execution. Haight, 
J., said: ‘*In Wygant v. Smith, 2 Lans, 185, this 
court at General Term, in the seventh district, 
held that the exemption of a soldier’s pay and 
bounty, under chapter 578 of the Laws of 1864, did 
not extend to property purchased with or volunta- 
rily obtained in exchange for the same. Johnson, 
J., delivering the opinion of the court, says: ‘It 
is enough for this case that the plaintiff voluntarily 
paid away the funds which the statute specifically 
exempted from the claims of his creditors, and pur- 
chased therewith and held other property which no 
law exempts.’ The law of 1864 differed in no es- 
sential respect from that now under consideration, 
and the decision in the case above cited must fur- 
nish the law of this case, unless subsequent adjudi- 
cations have deprived it of authority. In Burgett 
v. Fancher, 35 Hun, 647, this court held that pen- 
sion money deposited with a banker and held sub- 





character of pension money, and was not subject to 
proceedings on the part of a judgment-creditor in 
aid of his execution; and that decision was re- 
garded by the court as extending a liberal construe- 
tion to the present statute. In Stockwell v. National 
Bank of Malone, 36 Hun, 584, the court at General 
Term, third department, made the same applica- 
tion of the statute in a case in all material respects 
similar to the last; but Bockes, J., declined to con- 
cur even in that decision, and both he and Learned, 
P. J., who wrote the prevailing opinion, refer to 
Wygant v. Smith, supra, with approval. The case 
of Wildrick v. De Vinney, 18 W. Dig. 355, went no 
further than the two cases last above cited. In the 
case of Whiting v. Barrett, 7 Lans. 106, the statute 
of exemption was only indirectly involved. The 
action was in the nature of a creditor’s bill to reach 
property alleged to have been transferred by a 
debtor in fraud of his creditors. The property 
transferred was the bounty of a soldier (the debtor) 
in the form of county bonds, which he had caused 
to be issued to his wife. The court held the trans- 
action a valid gift of the bonds to the wife; and 
also that the bonds being exempt from the claims 
of creditors while the property of the husband 
their transfer was not in fraud of creditors, and 
for that reason they could not be pursued in the 
hands of the wife. The head-note of that case, as 
reported, is misleading, and is not borne out out by 
the decision. It was not held that the bonds, or 
the property purchased therewith, were exempt in 
the hands of the wife, but only as stated that the 
creditor, having no claim on the bonds as the prop- 
erty of the debtor, ‘could not be heard to allege 
that the transfer was in fraud of them.’ The au- 
thority of Wygant v. Smith, supra, seems to be un- 
shaken, and its doctrine commands our assent.” 
See Robion v. Walker, 82 Ky. 60; 8. C., 56 Am. 
Rep. 878; Friend v. Garcelon, 77 Me. 25; 8. C., 52 
Am. Rep. 739; Hissom v. Johnson, 27 W. Va. 644; 
8. C., 55 Am. Rep. 327. 


In De Mers v. Daniels, Minnesota Supreme Court, 
August 30, 1888, it was held that it is not a neces- 
sary inference from the fact that a statute pre- 
scribes a penalty for the doing of an act that such 
an act done is to be deemed unlawful and void. 
The court said: ‘‘It must be conceded to be an es- 
tablished principle of law that when a statute pre- 
scribes a penalty for the doing of a specific act, that 
is prima facie equivalent to an express prohibition; 
and that when the object of such an enactment is 
deemed to have been the protection of persons 
dealing with those in respect to whose acts the 
penalty is declared, or the accomplishment of pur- 
poses entertained upon grounds of public policy, 
not pertaining to mere administrative measures, 
such as the raising of a revenue, the act thus im- 
pliedly prohibited will in general be treated as un- 
lawful and void as to the party who is subjected to 
the penalty. This rule is not however without 
qualification. The question is one of interpretation 
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penaity does not necessarily give rise to an impli- 
eation of an intention that where an act is done 
which subjects a party to the penalty the act itself 
shall be void, and of no legal effect; and if it seems 
more probable, from the subject and the terms of 
the enactment, and from the conveyances which 
were to be anticipated as likely to result from giv- 
ing such an effect to the penal law, that it was not 
the intention of the Legislature to make the trans- 
action void, but only to punish the offending party 
in the manner specified, the law should be so con- 
strued. Harris v. Runnels, 12 How. 79; Pangborn 
v. Westlake, 36 Iowa, 546; Middleton v. Arnolds, 13 
Grat. 489; Miemeyer v. Wright, 75 Va. 239. The 
only provision in this statute from which it can be 
inferred that contracts for the sale or leasing of 
platted lands were intended to be prohibited, and 
avoided if made, is that which subjects the vendor 
or lessor, who has not first complied with the re- 
quirements of the law, to a pecuniary penalty. If 
the purpose of this section was also to prevent such 
sales and contracts by making them illegal, a pur- 
chaser having such knowledge of the facts as any 
reasonably prudent purchaser would acquire, vio- 
lates the law and is as much in the wrong as the 
vendor. The fact that no penalty, forfeiture or 
disability is declared with respect to purchasers, 
under any circumstances, is worthy of being con- 
sidered in this connection. The act is wholly con- 
sistent with the theory that as a means of securing 
the observance of the prescribed requirements as to 
platting and recording only the specified penalty 
should be enforced as a consequence of a disregard 
of the law. It is in the power of the proprietor 
platting his lands to comply with the requirements 
of this law. Another person, a purchaser of a por- 
tion of the land, cannot do this. A specific pen- 
alty is declared for the omission of the former; the 
statute is silent as to the consequences to the latter. 
The interpretation contended for by the defendant, 
if strictly applied, would make void contracts re- 
lating to the sale or leasing of such lands if every 
requirement of the law had not been observed. If 
it be considered that all of these requirements are 
not equally essential the statute affords no means 
for determining what must, in distinction from what 
need not, be observed, and that could only be ascer- 
tained by judicial decisions as cases might arise. 
These provisions are numerous, and of such a nature 
that mistakes or omissions in attempting to comply 
with them were not unlikely to occur, and it might 
well be expected that serious doubts would arise 
as to whether in particular cases the essential require- 
ments of the statute had been fulfilled. * * * 
The conclusion above expressed is in accordance 
with the decisions of the courts of last resort in 
Ohio, Iowa and Kansas, under similar statutes. 
Strong v. Darling, 9 Ohio, 201; Watrous v. Blair, 
82 Iowa, 58; Pangborn v. Westlake, 36 Iowa, 546; 
Bemis v. Becker, 1 Kans, 227.” 


In Clark v. Bradstreet, Maine Supreme Judicial 


proceedings it is error to allow an infant six weeks 
old to be introduced in evidence and viewed by the 
jury to enable them to judge from a comparison of 
its appearance, complexion and features with those 
of the defendant, whether any inference could be 
legitimately drawn therefrom as to its paternity. 
The court said: ‘‘In a case like this, where the 
child was a mere infant, such evidence is too vague, 
uncertain and fanciful, and if allowed would estab- 
lish not only an unwise but dangerous and uncer- 
tain rule of evidence. While it may be a well- 
known physiological fact that peculiarities of form, 
feature and personal traits are oftentimes transmit- 
ted from parent to child, yet it is equally true, as a 
matter of common knowledge, that during the first 
few weeks, or even months, of a child’s existence, 
it has that peculiar immaturity of features which 
characterizes it as an infant, and that it changes 
often and very much in looks and appearance dur- 
ing that period. Resemblance then can be readily 
imagined. This is oftentimes the case. Fre- 
quently such resemblances are purely notional or 
imaginary. What may be considered a resem- 
blance by one may not be perceived by another 
having equal knowledge of the parties between 
whom the resemblance is supposed to exist. If 
there should be a likeness of features there might 
be a difference in the color of the hair or eyes. As 
was said by the court in People v. Carney, 29 Hun, 
47: ‘Common observation reminds us that in fami- 
lies of children different colors of hair and eyes are 
common, and that it would be a dangerous doc- 
trine to permit a child’s paternity to be questioned 
or proved by the comparison of the color of its 
hair or eyes with that of the alleged parent.’ Mr, 
Justice Heath, in the case of Day v. Day, at the 
Huntington Assizes in 1797, upon the trial of eject- 
ment, where the question was one of partus supposi- 
tio, admitted that resemblance is frequently exceed- 
ingly fanciful, and therefore cautioned the jury in 
reference to such evidence. And in a trial in bas- 
tardy proceedings the mere fact that a resemblance 
is claimed would be too likely to lead captive the 
imagination of the jury, and they would fancy they 
could see points of resemblance between the child 
and the putative father. As in the case at bar, 
where'‘the infant was but a few weeks old, such 
evidence if allowed in determining the paternity of 
the child would be exceedingly fanciful, visionary 
and dangerous. The testimony of witnesses, where 
they have no special skill or knowledge in such 
matters, has never been admitted in this State or 
Massachusetts to prove a resemblance in the fea- 
tures between the child and the alleged father. 
Keniston v. Rowe, 16 Me. 38; Hddy v. Gray, 4 Allen, 
438. Nor points of dissimilarity, not implying a 
difference of race. Young v. Makepeace, 103 Mass. 
54. We are aware that ‘in New Hampshire, Massa- 
chusetts and North Carolina, and perhaps some of 
the other States, on an issue of bastardy, the courts 
have allowed the jury to judge of likeness by in- 
spection. Gilmanton v. Ham, 38 N. H. 108; Fin- 
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Tred. 184; State v. Woodruff, 67 N. C. 89. And in 
deciding with regard to the color of the child, 
whether of negro blood or not, it has been held 
proper to exhibit it tothe jury. Warlick v. White, 
76 N. C. 175; Garvin v. State, 52 Miss. 207. No 
one will doubt the propriety or reason upon which 
these decisions are based when the question is one 
of race or color, for it is well understood that there 
are marked distinctions, physical and external, be- 
tween the different races of mankind, which may 
enable men of ordinary intelligence and observa- 
tion to judge whether they are of one race or an- 
other. In State v. Smith, 54 Iowa, 104; 8S. C., 37 
Am. Rep. 192, the child was two years and 
one month old, and the court there held that 
a child of proper age might be exhibited to 
the jury, and that it was not error to exhibit 
a child of that age, with instructions to the 
jury to disregard the evidence unless they could 
see the resemblance claimed. In the decisions 
from New Hampshire and Massachusetts nothing 
appears to show the age of the child of which the 
court speak. Our attention has been called to no 
other decisions in New England, nor have we been 
able to find any where this question has come be- 
fore the courts. But from a careful examination of 
the cases in those States where the question has 
arisen we are satisfied that the weight of authority 
is against the admission in evidence of a mere in- 
fant where race or color is not involved. Thus in 
Hanawalt v. State, 64 Wis. 84; 8. C., 54 Am. 
Rep. 588, a child less than one year old was 
exhibited to the jury for their inspection. This 
was held error, and the court say: ‘When 
applied to the immature child its worthless- 
ness as evidence to establish the fact of parent- 
age is greatly enhanced, and is of too vague, uncer- 
tain and fanciful a nature to be submitted to the 
consideration of a jury.’ In State v. Danforth, 48 
Iowa, 48, where the child was but three months 
old, the court say that the resemblance of infants 
to the father is too uncertain and indistinct to be 
allowed as evidence, and that it would be an un- 
wise and dangerous rule to permit the admission of 
a child of that age. In Risk v. State, 19 Ind. 152, 
the court doubted the right to introduce an infant 
in evidence, saying that it had seen no authority 
on the point; that it would be an uncertain rule, 
and would involve the necessity of giving the al- 
leged father in evidence. The same question was 
before that court in Reitz v. State, 33 Ind. 187, 
where the child was held up before the jury for in- 
spection, but the court decided it was improper, 
and told the jury to disregard it. See also People 
v. Oarney, 29 Hun, 47.” 





CONSTITUTIONAL LAW— ELECTIONS— 
WOMAN SUFFRAGE. 


WASHINGTON TERRITORY SUPREME CT., AUG. 14, 1888. 


BLooMER v. Topp. 


The act of Washington Territory of January 18, 1888, con- 
ferring the right of suffrage upon women, is void as in 











conflict with the organic act, Revised Statutes of the 
United States, section 5506, providing that every white 
male inhabitant above the age of twenty-one years, resi- 
dent in the Territory, shall be a voter at the first elec- 
tion, but the qualifications of voters at subsequent elec- 
tions shall be as prescribed by the Legislative Assembly, 
provided that the right of suffrage shail be exercised 
only by citizens of the United States above the age of 
twenty-one years, or by those above that age who have 
declared on oath their intention to become such, the 
word ‘‘citizens '"’ meaning only male inhabitants. 


CTION for damages against judges of election, for 
refusal to allow plaintiff to vote. There was a 
demurrer to the complaint, which was sustained, and 
plaintiff appealed. 
M. M. Murray, for appellant. 
Geo. Turner, Geo. M. Forster, and J M. Kinnaird, 
for appellees. 
A. S. Austin, amicus curie. 


Jongs, C. J. The appellant commenced this action 
in the District Court for Spokane county, upon the 
following complaint: ‘‘The above-named plaintiff 
complains of the above-named defendants, and alleges 
that the city of Spokane Falls isa municipal corpora. 
tion, existing as such city under and by virtue of the 
laws of Washington Territory, and was existing as 
such city and under and by virtue of such laws at the 
times hereinafter mentioned. That by an act of the 
Legislative Assembly of Washington Territory, ap- 
proved November 28, 1885, thé said city of Spokane is 
divided into four wards, and all that portion lying 
west of Howard street and south of Riverside avenue 
constitutes and is within the fourth ward of said city. 
That under and pursuant to an act of the Legislative 
Assembly of Washington Territory approved January 
29, 1886, entitled ‘An act to amend an act entitled 
‘An act toamend an act to incorporate the city of 
Spokane Falls,’ approved November 28, 1883,’ an elec- 
tion was duly held in said city of Spokane Falls, and 
in each ward thereof, including the said fourth ward 
thereof, on the first Tuesday, to-wit, on the 5d day of 
April, 1888, for the election, by the qualified voters of 
said city, of a mayor and other administrative officers, 
and for the election in each ward respectively, and in 
said fourth ward, of members of the city council. 
That the plaintiff is, and at times herein stated, and 
on said 3d day of April, 1888, was, a female citizen of 
the United States, and was on said date more than 
twenty-one years of age. That she was then, and for 
more than one year prior thereto had been, a resident 
and a citizen and a qualified elector of the Territory 
of Washington, and had then and for more than one 
month immediately preceding said election resided 
within the said city of Spokane Falls, and for more 
than five days prior to said election within the fourth 
ward of said city, and was on said 3d day of April, 
1888, a qualified elector in said fourth ward of said city. 
That the defendants, John Todd, J. E. Gandy, and 
H. A. Clarke, were duly constituted and appointed 
judges of election for said election in and for said 
fourth ward of said city, and that the said defendants 
accepted such appointment, and on said 3d day of 
April, 1888, duly qualified as such judges, and entered 
upon the duty of holding and conducting said election 
in and for said fourth ward of said city, and did hold 
and conduct the same. That the plaintiff, on said 3d 
day of April, 1888, and between the hours of nine 
o’clock in the forenoon and six o’clock in the after- 
noon, presented herself at the place appointed for 
holding said election in said ward, and for receiving 
votes therefor, and where the said defendants a8 
judges of said election were holding and conducting 
said election, and tendered to said defendants as such 
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judges of election a white paper four inches in width 
and twelve inches in length, containing the names of 
the persons for whom she intended and desired to 
vote at said election for the office of mayor of said 
city and for other administrative officers thereof and 
for the office of councilman from said fourth ward, 
and insisted and demanded of the said defendants as 
such judges of election that they receive the same asa 
ballot at said election; but the said defendants, disre- 
garding their duties in the premises, did fraudulently 
and maliciously, and without any sufficient cause, and 
with the intent to injure plaintiff, refuse to receive 
said ballot then and there tendered to them by the 
plaintiff, and refused to permit the plaintiff to vote at 
said election, by which refusal, made fraudulently and 
maliciously and without any sufficient cause, and with 
intent to injure the plaintiff, as aforesaid, the plaintiff 
was deprived of the right to vote in said ward at said 
election, to her great ignominy and disgrace, 
and to her damage in the sum of $5,000. 
Wherefore the plaintiff demands judgment against 
the defendants for the sum of $5,000, and for 
her costs of suit.” To which complaint the ap- 
pellees demurred as follows: ‘‘The said defendants 
demur tu the complaint filed in this action, and for 
cause of demurrer ullege that the complaint does not 
state facts sufficient to constitute a cause of action.” 
The District Court sustained this demurrer, and judg- 
ment was entered thereon, from which judgment this 
appeal is taken. 

In this court the facts are admitted to be as follows: 
The plaintiff is a woman, and, unless disqualified by 
reason of her sex, is a qualified elector of the fourth § 
ward of Spokane Falls, and was such on the 3d day of 
April last. The defendants were the duly-appointed 
and acting judges of election, at an election regularly 
held on the 8d day of April, 1888, in said city, and 
fourth ward thereof, for theelection of a mayor and 
other executive officers of said city of Spokane Falls, 
and for members of the city council of said city, in- 
cluding a member of the council from said fourth 
ward, on which day an election was held iu said city 
and ward. On said day, and while defendants were 
acting as such judges of election in said ward, and 
within the hours prescribed by law for voting therein, 
the plaintiff presented herself at the place where said 
election was being held and conducted in said ward by 
the defendants, and tendered them a printed ballotin 
the form prescribed by statute, containing the names 
of the persons for whom she desired to vote, which 
the defendants refused to receive, and refused to per- 
mit her to vote at such election. This action is 
brought to recover damages from the defendants for 
thus wrongfully depriving her of the privilege of vot- 
ing. The defendants demur upon the ground that the 
complaint does not state facts sufficient to constitute 
a cause of action. 

The only point raised by the defendants in the court 
below was as to the validity of the act of the Legisla- 
tive Assembly, approved January 18, 1888, conferring 
the privilege of suffrage upon women; and it is as- 
sumed that no other question will be raised in this 
court. The correctness of the decision of the District 
Court on the act of the Legislature in question is the 
only point here to be considered. That act (chapter 
51, Laws of 1888) reads as follows: ‘‘That all citizens 
of the United States, male and female, above the age 
of twenty-one years, and all American half-breeds, 
male and female, over that age, who have adopted the 
habits of the whites, and all other inhabitants, male 
or female, of this Territory, above that age, who have 
declared on oath their intention to become citizens of 
the United States at least,six months previous to the 
day of election, and shall have taken an oath to sup- 


States at least six months previous to the day of elec- 
tion, and who shall have resided six months in the 
Territory, sixty days in the county, ana thirty days 
in the precinct next preceding the day of election, and 
uone other, shall be gntitled to vote at auy election in 
this Territory; provided, that no officer, soldier, sea- 
man, mariner or other person in the army or navy, or 
attached to troops in the services of the United States, 
shall be allowed to vote at any election in this Terri- 
tory, by reason of being on service therein, unless said 
Territory is, and has been for the period of six months, 
his permanent domicile; provided, he was a citizen of 
this Territory at the time of his enlistment; and pro- 
vided, further, that nothing in this act shall be so con- 
strued as to make it lawful for women to serve as 
jurors.” 

In the construction of statutes certain rules have ob- 
tained, well considered in many cases in different 
courts and in text-books, so that a court cannot be 
misled if these rules are followed. Human language 
being incapable of always accurately expressing the 
intentionsof the Legislature, recourse is had to the 
customs and institutions existing at the time of the 
enactment of a law, in order that the actual intention 
of the Legislature may be ascertained. This is not 
simply interpretation. Interpretation differs from 
construction in this: that it is used for the purpose of 
ascertaining the true sense of any form of words, 
while construction involves the drawing of conclu- 
sions regarding subjects that are not always included 
in the direct expression. In all constitutional govern- 
meuts the powers of governmeut are divided or 
Pallotted to different officers or departments, and each 
of these has by constitutional limitation certain pow- 
ers, generally independent of each other, and usually 
involving the duty of interpretation, and often of con- 
struction, upon each of the several departments or 
officers who have the administration of the govern- 
ment in charge. Constitutions have not as a rule pro- 
vided for a tribunal whose specific duty is that of 
solving difficult questions which may arise under it 
prior to the necessary solution resulting from litiga- 
tion. Frequently, but not always, Constitutions pro- 
vide for the taking the advice of the judiciary by the 
Legislature prior to the enactment of a law, but in 
this Territory no such duty is devolved upon the 
courts, and the construction or interpretation of stat- 
utes is an after-duty devolving upon them. The 
executive department of this territorial government is 
charged with this duty often in the interpretation as 
well the construction of the powers devolving upon 
the executive by virtue of the organic act, as well as 
by the acts of the Legislature. But, as a rule, the 
construction and interpretation of the laws arise after 
enactment. To illustrate further, the administration 
of public justice in this Territory is conferred upon 
the courts, and the courts perform that duty by first . 
ascertaining the facts iuany case, and giving effect to 
their conclusions of fact by applying the laws to the 
facts ascertained. In doing so, a construction or in- 
terpretation of law is necessary. The right and power 
of courts to do this is so universal that their conduct 
in that regard is unquestioned. In performing this 
duty, a court has the aid of a long line of decisions of 
other courts which have existed before them, and 
their interpretation and construction of similar stat- 
utes and Constitutions—many of those courts having 
superior authority, and the decisions of other courts 
not having such superior authority, but of similar 
jurisdiction—their decisions, being in the same line 
and on similar questions of construction and interpre- 
tion, have the force of argument and are of persuasive 
power. Other courts of the same jurisdiction resort 
to them for aid in the interpretation of laws of simi- 
lar character. Where inferior courts construe laws or 
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Constitutions their decisions may be reversed by the 
court of last resort, as in this Territory a decision of 
this court may be reversed by the Supreme Court of 
the United States, and its decision become authorita- 
tive. In the State courts a longJine of decisions upon 
the same subject-matter continues to be followed, 
even though the general sense thus given to the words 
are not satisfactory to the courts of alater date. The 
doctrine of stare decisis is applicable in its full force 
within the territorial jurisdiction of the courts mak- 
ing such decisions, and this rule is usually followed be- 
cause it isdeemed better to follow that which is 
already established, rather than reopen a question, 
and thereby disturb rights once adjusted. 

The construction of statutes and Constitutions 
should be uniform and unvarying. They should not 
be made to mean to-day one thing and another thing 
to-morrow, or at any subsequent time. If the inter- 
pretation or construction put upon it by the court is 
unsatisfactory, it is, in this country, in the power of 
the people to obviate the difficulty by a new Constitu- 
tion, oran amendment thereto, or by changing a stat- 
ute. It is for this purpose that Constitutions are 
made, that there may be stability in the government 
which thus furnishes the fundamental law; that vary- 
ing moods of public opinion, clamors of the populace, 
or even public sentiment shall not affect the funda- 
mental law of the land, and thus leave us without any 
stable and unchanging guide, when the public passions 
or resentment of the populace might carry the State 
out upon a sea of revolution, with only passion for a 
guide. An excited public opinion is quite as likely, 
indeed, history shows, more likely, to be in the line 
of oppression than that of liberty and law; and Con- 
stitutions, should they change with equal facility, 
would become alike oppressive and unendurable. It 
is the duty of a court, in construing a statute, to give 
effect to the intent of the Legislature, even though in 
doing so a seeming violence is done to some of the 
words employed. The intent is the law, no matter 
what form of words is used in expressing that intent. 
Primarily, this intent is to be found in the words of 
the law itself, and the presumption attaches that the 
language used will furnish conclusive expression of 
that intent; but examination by the courts often de- 
monstrates the fact that men use words in such man- 
ner as would establish a rule directly contrary or 
widely at variance with the intent of the law-making 
power. While the Legislature should be considered 
to mean what they have said, and leave no room for 
construction, yet, growing out of the subject-matter 
and facts existing at the time when the law is made, 
such intention is not always found in the mere words 
used. In all cases the entire enactment upon the 
same subject, or upon others of similar character, 
should be examined together in order to ascertain the 
intent of the law-making power. Our ancestors 
brought with them to the American colonies the com- 
mon law of England, and that law should be kept in 
mind in considering the enactments of Legislatures or 
construing clauses in a Constitution, as throwing a 
light upon and furnishing great assistance in ascer- 
taining the intent of the makers of the law. The or- 
dinary use of words at the time when used, and the 

meaning adopted at that time, is usually the best guide 
for ascertaining legislative intent, as it is always the 
intent of any written instrument or law at the time it 
was made that is to govern in enforcing it. It is there- 
fore well to inquire in all cases as to the meaning of 
words and the force to be given them at the time when 
they were used, either in written contracts, Constitu- 
tions or legislative enactments. And while, as a gen- 
eral thing, it will be taken for granted that when 
words are used in one place in some legislative enact- 





in every other place in the same instrument, yet this 
is not always true. Story in his work on the Consti- 
tution (vol. 1, § 454), lays downarule as follows: “ It 
does not follow, either logically or grammatically, that 
because a word is found in one conrection in the Con- 
stitution, with a definite sense, therefore the same 
sense is to be adopted in every other connection in 
which it occurs. This would be to suppose that the 
framers weighed only the force of single words, ag 
philologists or critics, and not whole clauses and ob- 
jects, as statesmen and practical reasoners; and yet 
nothing has been more common than to subject the 
Constitution to this narrow and mischievous criticism. 
Men of ingenious and subtle minds, who seek for 
symmetry and harmony in language, having found in 
the Constitution a word used in some sense which 
falls in with their favorite theory of interpreting it, 
have made that the standard by which to measure its 
use in every other part of the instrument. They have 
thus stretched it, as it were, on the bed of Procrustes, 
lopping off this meaning when it seemed too large for 
their purpose, and extending it when it seemed too 
short. They have thus distorted it to the most un- 
natural shapes, and crippled, where they sought only 
to adjust its proportions according to their own opin- 
ions.’’ Another rule that obtains in all the courts is 
that, when a general power is conferred, or a duty en- 
joined, every particular power necessary for the exer- 
cise of the one or performance of the other is also con- 
ferred, and the particular parts must be made to har- 
monize with the entire purpose. This is however 
modified by another rule: that, when the means for 
the exercise of a granted power are given, no other or 
different means can be implied because more effectual 
or convenient. 

A further source of light in the construction of a 
statute or a Constitution, aside from the mere exam- 
ination of words, and that which is implied, is found 
in the subject-matter of which the statute or Consti- 
tution treats, and the object to be accomplished, the 
evil to be remedied, or the right granted, in order 
that, by grasping tbe motive in the same light in 
which the law-maker saw it, we may the more readily 
or tboroughly apprehend his meaning and the thought 
he would convey to others, than we would otherwise 
be able to do if we simply knew and understood what 
the words implied in endeavoring to convey to us that 
meaning. The context often controls the meaning of 
a word or phrase, either by extending or limiting its 
significance. A conspicuous example is given in the 
authority last cited. In our form of government, the 
National Legislature is governed by a Constitution 
granting to it certain powers, which are called 
‘enumerated powers,’’ and are in fact enumerated in 
the Constitution itself; and any power not specified 
in the Constitution specifically, or by necessary im- 
plication, does not exist all. The Congress can claim 
no powers which are not thus granted. This applies 
not only to the Constitution as originally made, but as 
it now exists, with the amendments. Gibbons v. Og- 
den, 9 Wheat. 187; United States v. Cruikshank, 92 U. 
S. 542. The State, on the contrary, by its Constitu- 
tion, takes away or limits legislative power, instead of 
giving it, as is done by the Federal Constitution; and, 
except as limited by the Constitution of the State or 
of the United States, the State Legislature may enact 
any law they deem for the welfare of the people under 
their jurisdiction. The organic act of the Territory in 
this respect furnishes a constitutional limitation be- 
yond which the Legislature of the Territory cannot 
rightfully proceed. Congress created territorial gov- 
ernments, and furnished the rule of conduct by which 
the government is to exist, and provided the limita- 
tions to each branch thereof. Legislation, of course, 
must not be in conflict with the laws of Congress un- 
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der and by which it is organized and the power to leg- 
islate is granted, aud the rules enacted by Congress 
limit the power of the Legislature to make laws. 
Recurring, now, to the claim here made involving 
the act of 1888, already cited, we are to inquire what 
was the intent of Congress in the use of the word 
“citizen,” as found in the organic act. Rev. Stat., 
§ 5506; 10St. at Large, p. 174,85. Section 5 reads as 
follows: ‘‘That every white male inhabitant above 
the age of twenty-one years, who shall have been a 
resident of said Territory at the time of the passage 
of this act, and shall possess the qualifications herein- 
after prescribed, shall be entitled to vote at the first 
election, and shall be eligible to any office within said 
Territory; but the qualifications of voters and of 
holding office at all subsequent elections shall be such 
asshall be prescribed by the Legislative Assembly: 
provided, that the right of suffrage and of holding 
office shall be exercised only by citizens of the United 
States above the age of twenty-one years, and those 
above that age who have declared on oath their in- 
tention to become such, and shall have taken an oath 
to support the Constitution of the United States and 
the provisions of this act: and provided, further, that 
no officer, soldier, seaman, mariuer or other person in 
the army or navy of the United States, shall be 
allowed to vote in said Territory, by reason of being 
on service therein, unless said Territory is, and has 
been forthe period of six months, his permanent 
domicile: provided, further, that no person belonging 
to the army or navy of the United States shall ever be 
elected to or hold any civil office or appointment in 
said Territory.’”’ The privilege of voting is not a 
natural right, but a privilege conferred by law. 
Cooley Const. Lim. 752. It may be limited orenlarged 
by the Legislature within its own constitutional limi- 
tation of power. Section 5 above quoted provided, 
first, that at the first election held in this Territory 
every ‘‘white male inhabitant above the age of 
twenty-one years, who shall have been a resident of 
the Territory at the time of the passage of this act, 
and shall possess the qualifications hereinafter stated, 
shall be entitled to vote and hold any office within the 
Territory,’’ and it is manifest that but for this act of 
Congress the right to vote at such election would not 
have existed-at all. It is therefore a privilege con- 
ferred upon the class named by that act. It is to be 
noted also that it is conferred expressly upon “ every 
white male inhabitant above the age of twenty-one 
years.’’ Had it been the pleasure of Congress, the act 
might have limited it simply to male inhabitants, or 
have extended it to persons under twenty-one years of 
age, and not have limited it to males. The same sec- 
tion provides further that the qualification of voters 
and of office-holders at all subsequent elections shall 
be such as shall be prescribed by the Legislative As- 
sembly, “ provided thatthe right of suffrage and of 
holding office shall be exercised only by citizens of the 
United States above the age of twenty-one years, and 
by those above that age who shall have declared on 
oath their intention to become such, and shall have 
taken an oath to support the Constitution of the Uni- 
ted States and the provisions of this act.”” These lat- 
ter provisions in the act of Congress might have been 
omitted entirely, and the privilege of voting remained 
vested in the “ white male inhabitant,’’ without refer- 
ence to citizenship or other qualification whatever, 
the words ‘‘white male inhabitant’’ being words of 
limitation as well as words granting the privilege of 
suffrage and of holding office. The word “citizen,” 
also contained in the proviso, is also to be construed 
asa limitation upon the legislative power, and was 
quite evidently intended to establish a different rule 
from the words first quoted. The word “citizen” at 
that time included, as now, all native-born inhabitants 





of the United States without regard to sex, and if it 
had been intended by Congress to use the word “ citi- 
zen”? in the broad sense claimed for it, then there 
would have been no occasion for specifying, as Con- 
gress did, in the first phrase ‘** white male inhabitant ”’ 
if, in the use of the word “citizen ”’ in its place in the 
proviso it was intended to include females as well as 
males, the change from ‘‘ white male inhabitant”’’ to 
the word “citizen ” quite evidently being used for the 
purpose of excluding aliens, and not for the purpose of 
enlarging the grant, and there understood with refer- 
ence to suffrage as applying to male ‘‘ citizens’’ alone. 
The power granted by Congress in this section not be- 
ing intended by the latter phrase to extend the first 
grant made to the “‘ white male itihabitant,” but to 
limit it to a smaller class of people in this Territory, 
and yet the same fact that the word ‘‘ citizen” at that 
time applied to all native-born persons, the same as it 
now does, was then well understood in a general 
sense, but was equally well understood as applicable 
only to male citizens of over twenty-one years of age 
when used as relating to the granting of the privilege 
of the elective franchise. That this is true, an exam- 
ination of the enabling act itself will furnish a crite- 
rion upon which judgment may rest. The same pro- 
viso which relates to the elective franchise also re- 
lates to persons who are entitled to hold office in the 
Territory. The same act provides that every Terri- 
tory shall have the right to send one delegate to Con- 
gress, and the only limitation is that he shall be aciti- 
zen. It will not probably be contended by any person 
but that the delegate was intended to be, 
and indeed must be, a man and an _ elector 
within the Territory, and it certainly was 
not within the intent of Congress that a woman 
should go to the House of Representatives as a dele- 
gate. The thought was notin the mind of anybody. 
The act also provides for the election of justices of the 
peace and other judicial officers. Yet will it be 
claimed that it was within the contemplation of Con- 
gress at the time of the passage of this act that these 
might be filled by women? That at that time it was 
within the intent of Congress that under that act 
women might be elected to hold those offices? It 
might have been better, and perhaps would now be a 
step in advance, if such had been the case; but was 
that the legislative intent at that time? 

If we turn to the Constitution of the United States 
we find that the whole structure of the instrument is 
based upon the idea present in the minds of the 
makers of it that the officers provided for therein shall 
be males. In the first place, and as of minor import- 
ance, the form of every word in the Constitution re- 
lating to the holding of office under that Constitution 
is masculine. It provides that the Senate shall be 
composed of two senators from each State. No per- 
son shall be a senator who shall not have reached the 
age of thirty years. The vice-president shall be the 
president of the Senate. No person shall be eligible 
to the office of president except a native-born citizen, 
who shall hold his office during the term of four years, 
and shall be elected as therein provided. The judicial 
power shall be vested in one supreme court, the 
judges whereof shall hold their office during good be- 
havior. In numerous other instances it is conclu- 
sively apparent that at the time of the framing of that 
instrument the idea of a woman holding office under 
that Constitution was as foreign to the mind as that a 
woman might be president under that Constitution; 
else the sole limitation would not have been that the 
president should be a native-born citizen of the Uni- 
ted States. If the word ‘‘citizen,’’ as there used, had 
been supposed to include females, it will not now be 
questioned but there would have been an express ne- 
gation in that regard. Such has been the uniform 
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practical construction ever since its adoption, and for 
more than thirty years our organio jact has likewise 
been construed to mean “male citizen” when the 
privilege of voting has been under consideration, and 
even now itis not disputed but that that was the 
sense in which Congress then used the word. 

This practical construction is not to be ignored or 
evaded. As we have before said, the construction of 
an act of the Legislature should be uniform and un- 
varying in order to protect the liberties of the people, 
and this is not unfrequently carried out by the con- 
sideration of the words used as of the time when they 
were used, and the practical contemporaneous con- 
struction at and succeeding the times when used, 
forming a part of the act to the same extent as if con- 
tained within its specific words. No other rule can be 
safely followed. Words have different significations 
at different times, and in changed circumstances, but 
ina fundamental law they must be always of the 
same meaning in the same connection, and it rests 
with the supreme power to establish a new rule. The 
same rule is applicable to other words, and their sig- 
nificance cannot be gainsaid or changed because the 
opinions of men change with their desires. Ever 
since the colonial law provided that a person accused 
of a crime should be tried by a jury of “twelve hon- 
est men,’’ the word “ jury,” standing alone, has meant 
the same thing. That there have been here and there 
exceptions help to establish the rule, and there can be 
no doubt in the mind that the word ‘‘jury,”’ as found 
in the national Constitution and our own laws, has 
and can have but the one meaning until competent 
authority shall in express terms make a different 
meaning possible. We are cited, as opposed to the 
views here expressed, to the case of Murphy v. Ram- 
sey, 114 U. S. 15. There were five cases of similar char- 
acter carried from the Supreme Court of Utah to the 
Supreme Court of the United States, and embraced in 
the opinion here referred to. The facts in these cases 
are carefully set out by Mr. Justice Matthews, and the 
contention grew out of the act of Congress known as 
the “ Edmunds Act,’”? whereby a board of commis- 
sioners was appointed for the Territory of Utah, 
growing out of the condition of affairs there relating 
to the subject of polygamy in that Territory. This 
board had extended that act so as to interfere with 
and control the action of registration officers and affect 
the qualification of voters for that Territory. While 
it is true that it appearsin that case that under the 
law of Utah women possessed the privilege of voting, 
yet that question was not argued before the Supreme 
Court, and was not in any manner passed upon by 
that court. Mr. Justice Matthews, who delivered the 
opinion of the court, is careful to say that on the ex- 
amination of the ninth section of the act of March 22, 
1882, providing for the appointment and prescribing 
the duties and powers of that board, it shows that 
they have no functions whatever to perform in re- 
spect to the qualification of voters, much less to pre- 
scribe any qualification of voters as a conditiou of 
registration. Itis true that the court in that case 
consider the questions involved without reference to 
the question of the right of females to vote under the 
laws of Utah, and place it upon the ground that the 
board were powerless in that regard, and therefore we 
consider that decision as without force in this regard. 
And it appears therefrom conclusively that the Su- 
preme Court by that decision furnished no ground 
whatever for the contention here made that the laws 
of Utab authorizing woman suffrage has received the 
sanction of that court. The case of Minor v. Happer- 
sett, 21 Wall. 162, is also cited for the purpose of show- 
ing that the provisions of the fourteenth amendment 
to the Constitution of the United States, wherein it is 
said that all persons born or naturalized in the Uni- 





ted States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein 
they reside, are by the words used an affirmance of 
the construction contended for by appellant. The de- 
cision proceeds upon an exactly opposite theory, and 
denies the doctrine contended for, and therefore it 
does not follow that the use of the word “ citizen” in 
the enabling act conveys the idea or carries with it the 
proposition that the Legislature has the right to con- 
fer the privilege of suffrage upon female citizens, nor 
can it be true unless it be further contended that, at 
the time of the passage of the organic act of the Ter- 
ritory, the word “ citizen’’ necessarily implied a fe- 
male as well as a male citizen, when used as empower- 
ing the Legislature to grant the privilege of voting to 
all citizens. While there is no contention that the 
word “citizen,” before and since the adoption of the 
fourteenth amendment, included women, yet the au- 
thority referred to expressly declares that the right of 
suffrage was not one of the privileges or immunities of 
citizenship guaranteed by that amendment. See also 
Van Valkenburgh v. Brown, 43 Cal. 43. Continuous 
illness since the argument of this case, prevents me 
from going more at large into the subject than I have 
already done; but, in view of the considerations 
herein urged, we are to declare what was the intent 
of Congress by the organic act of the Territory in the 
respect referred to, and to give force to that intent. 
In construing agreements merely between parties, and 
even more especially when giving a construction toa 
statute, the thing which we are to arrive at with as 
much certainty as we are able is the thought which it 
was intended to express, and the intent of the power 
prescribing the rule; and we are to enforce this intent 
as it existed at the time it was made. In 1852, when 
this act was passed, the word ‘‘citizen’’ was used asa 
qualification for voting and holding office, and, in our 
judgment, the word then meant and still signifies 
male citizenship, and must be so construed. That the 
rule contended for might be better, we are not called 
upon to determine. The Congress can confer the de- 
sired power upon our Legislature, and we cherish the 
hope that in the near future our own citizens will 
have an opportunity to determine this question for 
themselves in the formation of a Constitution for the 
State of Washington. The judgment of the court be- 
low should be affirmed. 
Langford and Allyn, JJ., concur. 


CONSTITUTIONAL LAW—MARITIME LIENS 
—JURISDICTION—STATE LAWS—MEASURE 
OF DAMAGES. 


MAINE SUPREME JUDICIAL COURT, AUGUST 9, 1888. 
WARREN V. KELLY. 

The Revised Statutes of Maine, chapter 91, section 8, which 
provides that ‘“‘ whoever furnishes labor or materials for a 
vessel after it is launched, or for its repair, has a lien on 
it therefor, to be enforced by attachment,” etc., in so far 
as it authorizes proceedings in rem in the State courts for 
the enforcement of a lien on domestic or foreign sea-going 
vessels, is in conflict with the United States Constitution, 
article 3, section 2, and the acts of Congress conferring 
exclusive admiralty jurisdiction on the United States Dis- 
trict Court. 

In an action of trespass by a mortgagee of the vessel having 
a right to its possession against the officer executing the 
void process, the measure of damages is the value of the 
vessel at the time of the conversion, with interest thereon 
to the time of the verdict. 


N motion for a new trial from Supreme Judicial 
Court, Hancock county. Trespass against an at- 
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taching officer. Verdict was rendered in favor of 
plaintiff for $2,443.73, and the defendant filed a motion 
for new trial. 

A. P. Wiswell, for plaintiff. 

William L. Putnam and Joseph M. Trott, for defend- 
ant. 

Foster, J. Labor and materials were furnished for 
repairing the schooner Corporal Trim. Payment for 
the same was refused, and proceedings in rem were in- 
stituted to enforce a lien provided by statute against 
the vessel for which such labor and materials had been 
furnished. Process for the enforcement of the lien 
was placed in the hands of the defendant, as sheriff of 
the county of Lincoln, and the vessel was seized and 
attached by him. This suit is trespass against the offi- 
cer by the mortgagee of said vessel. <A verdict of 
$2,443.73 has been rendered against the defendant, and 
the case comes before this court on exceptions and 
motion. 

The question presented for consideration on the ex- 
ceptions involves the constitutionality of a portion of 
section 8, chapter 91, Revised Statutes, and other pro- 
visions pertaining to that portion which in terms pro- 
vide for the enforcement of liens for repairs upon ves- 
sels. That portion of section 8isas follows: ‘““* * * 
And whoever furnishes labor or materials for a vessel 
after it is launched, or for its repair, has a lien on it 
therefor, to be enforced by attachment within four 
days after the work is completed. * * *” In addi- 
tion thereto subsequent sections provide for enforcing 
this as well as other liens named in the eighth section, 
specifying the form of the process in rem against the 
vessel itself substantially as in admiralty proceedings, 
with & separate judgment and execution against the 
vessel for the amount of the lien claim found to be 
due, and process for the sale of the vessel for the satis- 
faction of such lien. It is admitted that the vessel 
was owned Within the State, and that the materials 
and repairs were furnished at her home port, a port 
within the State where the vessel was owned. It is 
therefore a cause of a domestic, and not a foreign, ves- 
sel; of a domestic vessel with materials and repairs 
furnished in a home port. The contention of the 
plaintiff is that the contract and service for the mate- 
rials and repairs were of a maritime nature, and with 
reference to the enforcement ofany iien therefor by 
proceedings in rem, cognizable exclusively in the ad- 
miralty courts of the United States. And it is claimed 
that the statute authorizing the enforcement of such 
lien in the courts of this State by proceedings of this 
kind for repairs upon vessels, is unconstitutional, and 
therefore affords no protection to the officer acting 
under such process. The question is squarely before 
us upon the case as it is presented, and must be di- 
rectly met, notwithstanding that portion of the stat- 
ute in reference to repairs upon vessels, and to the 
furnishing of labor or materials for the same after 
they are launched, has beenrepealed since this con- 
troversy arose. The Constitution of the United States 
(art. 3, § 2) ordains that ‘‘ the judicial power shall ex- 
tend * * * to all cases of admiralty and maritime 
jurisdiction.’”’ And according to the highest judicial 
authority, by which the terms of the Constitution are 
construed, it was long ago settled that while Congress 
can neither enlarge nor diminish this grant of the 
Federal judiciary, it may designate the courts which 
shall exercise this jurisdiction. When this is done, no 
State law can enlarge or diminish the jurisdiction al- 
Jotted to such courts. In the proper exercise of this 
power by Congress the Judiciary Act of 1879 was en- 
acted, constituting the District Courts of the United 
States, by the ninth section of which it is provided 
that said courts *‘ shall have exclusive original cogni- 
zance of all civil causes of admiralty and maritime jur- 





isdiction, * * * saving to suitors in all cases the 
right of a common-law remedy, where the common 
law is competent to give it.’’ 

It would seem unquestionable therefore that the 
jurisdiction of the District Courts of the United States 
extends over all admiralty and maritime causes 
exclusively, with the exception of such conourrent 
remedy as was given by the common law. ‘Admir- 
alty and maritime jurisdiction,” according to the gen- 
erally accepted and received use of the terms, extends 
to all things done upon and relating to the sea, to 
transactions relating to commerce and navigation, to 
damages and injuries upon the sea, and all maritime 
contracts, torts and injuries. De Lovio v. Boit, 2 
Gall. 468. But as applied in this country, with its im- 
mense lakes and numerous navigable rivers, the doc- 
trine in modern time has extended it ‘‘ wherever ships 
float and navigation successfully aids commerce, 
whether internal or external.’”’ The Hine, 4 Wall. 563; 
The Eagle, 8 id. 15. 

Before proceeding further it may be proper to no- 
tice the difference in reference to liens upon domestic 
and foreign vessels. For repairs upon a foreign ves- 
sel, that is, a vessel out of the Stateor country where 
owned, the general maritime law gives the) party fur- 
nishing the same a lien upon the vessel for his secur- 
ity, and he may maintain a suit in admiralty to en- 
force his right. In such case, if the party sees fit to 
enforce his lien, his remedy belongs exclusively in the 
courts of the United States. But where a party fur- 
nishes materials or repairs upon a vessel in her home 
port, no lien therefor is implied by the maritime law 
as accepted and received in this country. The pre- 
sumption in such case is that credit is given tu the 
owners, and not to the vessel. The reason for the ex- 
istence of the lien in one case and not in the other, as 
declared by the courts, is based upon the principles of 
the maritime law, and not upon the fact that one is a 
contract maritime in its nature and the other not, for 
it is conceded by all the authorities that supplies, ma- 
terials and repairs furnished to a vessel in her home 
port isamaritime contract. Peyroux v. Howard (The 
Planter), 7 Pet. 341; The St. Lawrence, 1 Black, 522; 
The Lottawanna, 20 Wall. 219; 21 id. 580; Abb. Shipp. 
143, 148. 

But while by the general maritime law no lien exists 
in favor of parties furnishing repairs or necessaries to 
a vesselin her home port, it has been the admitted 
and recognized doctrine of our jurisprudence ever 
since the decision in The General Smith, 4 Wheat. 443, 
in 1819, and so long as Congress does not interpose by 
general law to regulate the subject, the State, although 
it cannot create alien, and attach it to a service or 
contract not maritime in its nature, and thereby ex- 
tend the jurisdiction of the United States courts (Pey- 
roux v. Howard, supra; Forsyth v. Phoebus, 11 Pet. 
175, 184; Roach v. Chapman, 22 How. 129, 132; The 
Belfast, 7 Wall. 644) may extend alien based upon a 
maritime service or contract to parties thus furnish- 
ing such repairs or necessaries to such vessel. The Bel- 
fast, supra; The Lottawanna, 21 Wall. 580; Edwards 
v. Elliott, id. 557. As to the methods of enforcing 
such liens, whether in the State or United States 
courts concurrently, or inthe one to the exclusion of 
the other, notwithstanding the provisions of the Con- 
stitution and of the Judiciary Act of 1789, are ques- 
tions which have frequently been before the Supreme 
Court of the United States, and given rise to decisions 
which are not easy of reconciliation. While a careful 
examination of the decisions is proper to a correct un- 
derstanding of this question, it is unnecessary to par- 
ticularly trace them in thisconnection. In such ex- 
amination however it becomes necessary to bear in 
mind that the want of a uniform system of admiralty 
administration in cases where local law or State stat- 
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utes give a lien upon the property where none existed 
by the general maritime law, led to the adoption of 
what is known as rule 12 in admiralty, in 1844, and the 
amendments thereto in 1859 and 1872. 

For many years after the adoption of the Constitu- 
tion jurisdiction was concurrently exercised by the 
State and United States courts in reference to pro- 
ceedings in rem for the enforcement of liens created 
by the statutes of the different States. The Federal 
courts entertained jurisdiction, and enforced liens 
which were not maritime or based upon maritime ser- 
vice or contract. Liens created by statute and ap- 
plied to the construction and building of new vessels, 
which are land and not sea contracts, were enforced 
by the admiralty or District Courts of the United 
States, as well as liens for muterials or repairs upon 
them after they were built. 

But in Ferry Co. v. Beers, 20 How. 393, in 1857, the 
court laid down the doctrine that a contract for the 
construction of a vessel is not maritime, because it is 
neither made nor performed on the water, and that no 
maritime lien is created or exists by the performance 
of such a contract, and refused to recognize jurisdic- 
tion in the District Courts in the enforcement of stat- 
utory liens attached to contracts for the original con- 
struction of vessels. Roach v. Chapman (The Capitol), 
22 How. 132; Edwards v. Elliott, 21 Wall. 532. The de- 
cision in Peyroux v. Howard (The Planter), 7 Pet. 324, 
rendered in 1833, has been considered as establishing 
the principle that if a State statute gives alien in its 
nature maritime, that is, founded upon a maritime 
contract, and the subject-matter is within admiralty 
jurisdiction, the lien may be enforced by a suit inrem 
in the admiralty courts. No principle of admiralty 
appeared to be better established in the United States 
than that which we have just stated, that where a Jo- 
cal law attaches a maritime lien to a maritime service 
within admiralty jurisdiction a suit to enforce such 
lien lies in the Federal courts in admiralty, and that a 
lien for materials or repairs on a vessel engaged in 
maritime commerce, a sea-guing vessel, is a maritime 
lien, and within admiralty jurisdiction. This doc- 
trine was generally understood in the District Courts, 
and was affirmedin The General Smith, 4 Wheat. 438, 
in 1819; Peyroux v. Howard (The Planter), 7 Pet. 324, 
in 1833; Forsyth v. Phoebus (The Orleans), 11 id. 175, in 
1837. It was after these decisions that rule 12 in ad- 
miralty was adopted, not as establishing the law, but 
assuming it to be settled—First, that there was no lien 
for materials or repairs on a domestic vessel unless by 
force of local or statute law; and second, that if there 
was such a lien, by local or statute law, it was enforce- 
able in the admiralty courts of the United States. The 
St. Lawrence, 1 Black, 529. This rule was changed in 
1858, to take effect May 1, 1859, and by the change thus 
made process in rem was denied unless the lien was 
given by the maritime law. Maguire v. Card (The 
Goliah), 21 How. 248; The St. Lawrence, supra. This 
change in the rule, while attempting to avoid the em- 
barrassment arising in the Federal courts from the 
varying and conflicting State laws, and the conflict of 
rights arising under them (The St. Lawrence, supra), 
proved unsatisfactory, and after ‘‘ diverse experiences 
and many agitations of the subject,’’ the Supreme 
Court adopted a policy in accordance with the earlier 
decisions of that tribunal, and in 1872 the following 
rule was established: *‘ In all suits by materialmen 
for supplies or repairs or other necessaries the libel- 
lant may proceed against the ship and freight in rem, 
or against the master or owner in personam.’’ As was 
said by Peters, C. J.,in Hayford v. Cunningham, 72 
Me. 133, ‘‘the doors of the District Courts, which had 
been since 1859 shut against suits like these now be- 
fore us, were opened to them again. Since this date 
the opinion and feeling among the judges of the Fed- 





eral courts seem to be that their jurisdiction must be 
exclusive.” 

But in determining to what extent the Legislature 
may go in creating or extending liens in matters of 
this kind, it is now too well settled to admit of doubt 
that the Legislature of a State cannot grant admiralty 
jurisdiction to its own courts in matters within the 
jurisdiction of the District Courts. The highest judi- 
cial tribunal in the land, ina line of decisions by which 
this court must be governed, has most emphatically 
asserted the doctrine and established the principle 
that the jurisdiction for the enforcement of a maritime 
lien is, under the Constitution and Judiciary Act of 
1789, exclusively in the courts of the United States, 
and cannot be exercised by State courts, although con- 
ferred on them by statute. The question was not di- 
rectly decided until] 1866, in the case of The Moses 
Taylor, 4 Wall. 411. The statutes of California had es- 
tablished asystem of liens upon vessels, foreign and 
domestic alike, and authorized the courts of the State 
to enforce them by proceedings in rem. The lienscre- 
ated and the proceedings authorized, had the charac- 
ter and incidents of admiralty liens and proceedings. 
The steamer Moses Taylor was seized and libelled in 
the State court of California by a proceeding in rem to 
enforce a lien for the breach of a contract to transport 
a passenger from Panama to San Francisco. The State 
court sustained jurisdiction, and the case was taken 
to the Supreme Court of the United States. The ques- 
tion was directly whether a State court can sustain an 
admiralty suit in rem to enforce an admiralty lien. 
The court was uvanimous in holding that such juris- 
diction was exclusively vested in the District Courts 
of the United States, and that the provision in the 
Constitution by which the judicial power of the 
United States ‘‘shallextend * * * to all cases of 
admiralty aud maritime jurisdiction,’’ had of itself 
the effect to take such jurisdiction from the courts of 
the States. And it was further held, that whether 
that was so or not, the Constitution at least author- 
ized Congress to vest the admiralty jurisdiction in 
Federal Courts exclusively of the State courts, and 
that Congress had done this by the Judiciary Act of 
1789, which provides that ‘the District Courts shall 
have, exclusively of the courts of the several States, 
cognizance, * * * and shall also have exclusive 
original cognizance of all civil causes of admiralty and 
marine jurisdiction.” 

It was contended in argument however that a con- 
current jurisdiction iu the State courts was reserved 
for proceedings of this nature by the last clause of the 
Judiciary Act, ‘‘ saving to suitors in all cases the right 
of a common-law remedy where the common law is 
competent to give it.”” But the court held that this 
does not save a proceeding in rem, as used in the ad- 
miralty courts, and that such a proceeding is not a 
remedy afforded by the common law. At the same 
term of the court came the decision in The Hine, 4 
Wall. 555. The statutes of Iowa, like those of Califor- 
nia, provided for its courts remedies and processes for 
enforcing liens on vessels, and under them proceed- 
ings had been had against The Hine for a collision on 
the Mississippi river. The State court sustained jur- 
isdiction, and the case was taken to the Supreme 
Court of the United States. Following the decision in 
The Moses Taylor, the court held exclusive jurisdic- 
tion in the District Courts of the United States. ‘It 
is a little singular,’ say the court, “that at this term 
of the court we should for the first time have the ques- 
tion of the right of the State courts to exercise this 
jurisdiction raised by two suits of error to State 
courts, remote from each other.’’ The claim was also 
set upin that case that the proceedings authorized by 
the statutes of lowa came within the clause of the Ju- 
diciary Act, which saved to suitors the right of a com- 
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mon-law remedy. But the court say that ‘‘ the rem- 
edy pursued in the Iowa courts in the case before us 
is in no sense a common-law remedy. It is a remedy 
partaking of all the essential features of an admiralty 
proceeding in vrem.”’ 

In 1868 the same question arose in a case of contract 
in The Belfast, 7 Wall. 624, and received the same de~ 
cision. The State court in Alabama had entertained 
proceedings to enforce a lien for breach of contract of 
affreightment, the statutes of that State having au- 
thorized the proceedings. Mr. Justice Clifford, giving 
the opivion of the court, places the case on the author- 
ity of The Moses Taylor and The Hine, and says the 
difference between contract and tort is immaterial on 
the point of the exclusiveness of the jurisdiction of 
the Federal courts. Ifthe contract is maritime, and 
the lien attached to it is a maritime lien, not enforce- 
able by common-law remedies, the jurisdiction of the 
District Courts is exclusive of that of any other court, 
whether State or national. 

Very many State courts, as well as District Courts, 
have passed upon the question either directly or indi- 
rectly, and all seem to incline in one direction. This 
is now the settled policy of the Supreme Court, as 
foreshadowed, if not directly asserted, iu all its recent 
decisions where the question is raised. As late as 
1874, in the case of The Lottawanna, 21 Wall. 580, the 
doctrine of exclusive jurisdiction in the District Courts 
was affirmed in the most emphatic terms. The court 
say: ‘* It seems to be settled in our jurisprudence that 
so long as Congress does not interpose to regulate the 
subject, the rights of materialmen furnishing neces- 
saries to a vessel in her home port may be regulated 
ineach State by State legislation. State laws, it is 
true, cannot exclude the contract for furnishing such 
necessaries from the domain of admiralty jurisdiction, 
for itisamaritime contract, and they cannot alter 
the limits of that jurisdiction; nor can they confer it 
upon the State courts so as to enable them to proceed 
in rem for the enforcement of lieus created by such 
State laws, for it is exclusively conferred upon the 
District Courts of the United States. They can only 
authorize the enforcement thereof by common-law 
remedies, or such remedies as are equivalent thereto. 
But the District Courts of the United States, having 
jurisdiction of the contract as a maritime one, may 
enforce liens given for its security, even when created 
by the State laws.”’ 

A lien on a sea-going vessel for repairs made upon 
her is a recognized admiralty lien. It is nothing else. 
But it is not known to or enforceable by courts of 
common law. This lien, when applied to a domestic 
vessel, has not changed its nature. All the change 
there is, is this: it is extended to a class of persons 
not entitled to claim its benefits under the general 
maritime law. And such lien may lawfully be granted 
by the laws of a State in favor of materialmen for 
furnishing repairs or materials to a domestic vessel, to 
be enforced by proceedings in rem in the District 
Courts of the United States, but not in the courts of 
the State. The Lotiawanna, 21 Wall. 559. The au- 
thorities which have been cited are sufficient to show 
the judicial sentiment upon the question. It has been 
followed and acted upon in several recent cases in the 
District Courts. The Red Wing, 14 Fed. Rep. 869, de- 
cided in 1882; The Howard, 29 id. 604, decided in 1887; 
The Alanson Sumner, 28 id. 670; United States v. Ferry 
Co., 21 id. 3381. Nor do the authorities deny that such 
liens may be enforced by common-law remedies, or 
such as are equivalent thereto, in the State courts. 
“ But it is not aremedy in the common-iaw courts 
which is saved, but acommon-law remedy; not such 
as a Legislature may confer upon a common-law court, 
but such as the common law itself (in 1789) was com- 
petent to give.”’ Hayford v. Cunningham, 72 Me. 138. 





‘*Tt could not have been the intention of Congress, by 
the exception in that section, to give the suitor all such 
remedies as might afterward be enacted by State 
statutes, for this would have enabled the States to 
make the jurisdiction of their courts concurrent in all 
cases, by simply providing a statutory remedy for all 
cases.”” ‘T'he Hine, 4 Wall. 571. 

The proceedings in the case under consideration, as 
in Hayford v. Cunningham, supra, were not a com- 
mon-law remedy, nor such as the common law was 
competent to give. The suit was against the vessel 
itself, and not against the interest of the owner in it. 
The characteristic feature of the proceeding is that 
the vessel proceeded against is itself seized and im- 
pleaded as the defendant, which is substantially the 
proceedings of a court of admiralty in proceedings in 
rem. At common law proceedings are against persons, 
and if property is seized ortaken it is taken as the 
property of the person proceeded against, and the 
purchaser at the sheriff's sale gets only such title or 
interest as the defendant had. The process is against 
another as owner of the property, ‘‘and not against 
the property as an offending thing, as in the case 
where the libel is in vem in the admiralty court to en- 
force a maritime lien in the property.” Leon v. Gal- 
ceran, 11 Wall. 189; Johnson v. Elevator Co., 119 U. 8S. 
397. 

The statute therefore so faras it authorized proceed- 
ings in rem in the courts of this State for the enforce- 
ment of alien for labor, materials or repairs upon a 
domestic or foreign sea-going vessel, must be held to 
be a contravention of the Constitution and laws of 
the United States. The result is that the process un- 
der which this defendant attempts to justify was not 
such as would protect him in seizing the vessel. Suffi- 
cient appeared upon its face to show that it was not 
from a court of competent jurisdiction in reference to 
the subject-matter. The process disclosed upon its 
face that it was to enforcea lien claim by proceedings 
in rem for repairs upon the vessel against which the 
charges were made, as the specifications annexed to 
and forming a part of the proceedings plainly show. 
The process was not only irregular, but absolutely 
void. Such was the decision in Campbell v. Sherman, 
35 Wis. 103, where it was held that a process in rem to 
enforce a maritime lien issuing from a State court 
will not protect the officer executing it, inasmuch as 
the State courts have no jurisdiction in such cases, 
This principle is recognized in Fisher v. McGirr, 1 
Gray, 45, where it is expressly held that if the court 
has no jurisdiction over the subject-matter, the pro- 
cess, though apparently irregular, is not merely void- 
able, but wholly void, and the officer taking property 
under it has no authority, and is therefore liable in an 
action of trespass. See also Cassierv. Fules, 139 Mass. 
462; Elsemore v. Longfellow, 76 Me. 130, 131. And 
moreover it is settled that where the law under which 
the officer acts is ‘‘unconstitutional, it is void. 
Though having the form, it has not the force of law. 
The provisions professing to confer jurisdiction give 
no jurisdiction, and the proceedings even of subordi- 
nate officers under it cannot be justified.’’ Warrenv. 
Mayor, etc., 2 Gray, 97; Norton v. Shelby Co., 118 U. S. 
442; Virginia Coupon Cases, 114 id. 271. The case 
shows that the plaintiff in this action, at the time 
when the seizure was made,and at the commence- 
ment of this suit, held a mortgage upon the vessel with 
the right of immediate possession in himself, the time 
having elapsed in which such right belonged to the 
mortgagor by the terms of the mortgage. He can 
therefore maintain this action. Welch v. Whittemore, 

25 Me. 86; Holmes v. Sprowl, 31 id. 76; Barrows v. 
Turner, 50 id. 128; Staples v. Smith, 48 id. 470; Cod- 
man v. Freeman, 3 Cush. 306. 

The only remaining question is one of damages, and 
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upon this the instructions given tothe jury were un- 
doubtedly correct. We have examined this question 
with considerable care, and are unable to arrive at 
any other conclusion than that the value of the vessel 
at the time of the conversion, with interest thereon to 
the time of the verdict, is the true rule of damages in 
this case. Suchis the general and well-settled rule in 
actions of this nature. This rule applies where the 
plaintiff is general owner, or is answerable over to 
others. But where the defendant, although a wrong- 
doer, has a lien on the property, such amount as may 
be due upon the lien is allowed to be deducted from 
the value, to avoid circuity of action, in mitigation of 
damages. Chamberlin v. Shaw, 18 Pick. 283. Or he 
may show in mitigation that the goods did not belong 
to the plaintiff, and that they have gone to the use or 
benefit of the owner. Squire v. Hollenbeck, 9 Pick. 
552. But in such cases it is essential to show that the 
property has actually gone to the use of the real owner, 
for although there may be a mere outstanding title in 
a third person, that would furnish no ground for re- 
duction of damages to one who has wrongfully taken 
the property or converted it to his own use. Case v. 
Babbitt, 16 Gray, 280; Lyle v. Barker, 5 Bin. 457; 
White v. Webb, 15 Conn. 302; Cressey v. Parks, 76 Me. 
534; Pierce v. Benjamin, 14 Pick. 356; Perry v. Chand- 
ler, 2 Cush. 242; Curpenter v. Dresser, 72 Me. 380. Or 
in reduction it may be shown that the defendant is en- 
titled to the property after the plaintiff's mortgage 
has been satisfied. Sporr v. Holland, 8 Wend. 445; 
Ullman v. Barnard, 7 Gray, 558. But where the plain- 
tiff is responsible over, by operation of law or other- 
wise, to a third person, or if for any cause the defend- 
ant is not entitled to the balance of the value, then 
the rule is that the value of the property should be 
assessed to the plaintiff. Chamberlin v. Shaw, 18 Pick. 
284; Green v. Farmer, 4 Burr. 2214. Or if the 
wrong-doer is a third person, and not the general 
owner. White v. Allen, 133 Mass. 424. 

In the case of Uliman v. Barnard, supra, the court 
say: ‘**The measure of damages is the value of the 
flour, with interest from the time of its conversion. 
The right of property and possession were both in the 
plaintiff; and although he had only a special property 
in the flour as security for theamount of the drafts, 
he is entitled to recover its full value. He is answer- 
able over to the general owner.”’ In this case actual 
possession was not in the plaintiff, but he had the 
right of possession. 

The case of Codman v. Freeman, 3 Cush. 314, is very 
analogous to the question before us. The action was 
trespass by the mortgagees aguinst an officer for at- 
taching and selling certain personal property. Insol- 
venoy proceedings were instituted against the party 
owning the property, and thereby the attachments 
were dissolved; and the court say that the attaching 
creditors no longer had any lien by their attachment 
or interest in the goods, and that the interest of the 
officer created by the attachmeut was divested, and 
he and the creditors were then strangers. Shaw, C.J., 
by whom the opinion of the court was delivered, says: 
**By force of the mortgage the plaintiffs became 
owners of the property as against the mortgagor, with 
the right of present possession, by a defeasible title 
indeed; still by a title which made them owners until 
defeated. The sheriff takes them under claim of right 
to attach themin behalf of creditors; but that at- 
tachment is dissolved, and then the plaintiffs have the 
same right against the officer as they would against 
any other stranger; and upon recovering damages, 
they are entitled to the full value.” See also Pomeroy 
v. Smith, 17 Pick. 86; Barrows v. Turner, 50 Me. 129, 
130; Carpenter v. Dresser, 72 id. 379. In this case the 
seizure was without right. The officer was a wrong- 
doer, and upon no principle of law can he claim any 











mitigation or reduction of damages from the real 
value of the vessel. The defendant stands in no posi- 
tion to show that he is entitled to the balance of the 
value, if any, above the plaintiff's mortgage. His po- 
sition is thatof a stranger and wrong-doer, and by 
the well-settled principles of law he is responsible to 
this plaintiff for the value of the property. But not- 
withstanding the plaintiff is entitled to recover upon 
the law as appears to have been correctly given, yet 
we have no doubt from the evidence that a wrong has 
been done the defendant in the amount of the verdict. 
The case shows that the mortgagor has surrendered 
all his interest in the vessel to the plaintiff, with no 
consideration other than that of the original mort- 
gage. Whatever the law may be as applied to other 
cases, the court in this case will not sustain a verdict 
for an amount larger than the mortgagee’s interest in 
the vessel, and not even to that extent if the amount 
is greater than a fair value of the vessel. The schooner 
was twenty-five years old. Some of the witnesses place 
its value as low as $1,000. Others place a higher esti- 
mate upon it. While the plaintiff may be entitled to 
a fair compensation, certainly there is nothing in the 
case by which he should be entitled to any fancy value 
of the property. The equities of the case are most 
decidedly against it. The jury must have been influ- 
enced by bias or prejudice in returning the amount of 
their verdict. 

The motion fora new trial must be sustained, unless 
the plaintiff will remit from the amount of the verdict 
all above $1,7 If he shall remit all above that sum, 
and have such entry made upon the docket where the 
action is pending within thirty days from the time 
notice of decision in this case in received by the clerk, 
then the motion foranew trial is to be overruled, 
otherwise to be sustained, and a new trial granted. 
Exceptions overruled. Judgment accordingly. 

Peters, C. J., Walton, Virgin, Libbey, and Haskell, 
JJ., concurred. 





—-___—. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ASSIGNMENT—EQUITABLE ASSIGNMENT—WAGES IN 
FUTURE.—An assignment of wages expected to be 
earned in the future in a specific employment, but not 
under an existing employment or contract, is valid in 
equity, norights of third parties intervening. It is 
settled at law in this State that the mere expectation 
of earning money cannot, in the absence of any con- 
tract on which to found such expectation, be assigned. 
Future wages to be earned under a present contract 
imparting to them a potential existence may be as- 
signed, although the contract may be indefinite as to 
timeand amount. Wade v. Bessey, 76 Me. 413; Far- 
rar vy. Smith, 64 id. 74; Emerson v. Railway Co., 67 id. 
393. These cases were all actions at law, and as said 
in the last case cited, were decided upon ‘‘legal, and 
not equitable, rules.” “It is common learning in the 
law that a man cannot grant or charge that which he 
hath not.”’ Looker v. Peckwell, 38 N. J. Law, 253. 
But as said by the chief justice in Emerson v. Railway 
Co., “the reason that it may be different in equity is 
not that a man conveys in presenti what does not ex- 
ist, but that which is in form a conveyance operates in 
equity by way of present contract merely, to take ef- 
fect and attach to the things assigned as soon as they 
come in esse, to be regarded before that time as 
only an agreement to convey, and after that time as 4 
conveyance.”’ So it was held in Field v. Mayor, etc., 
6 N. Y. 179, that the assignment of aclaim against the 
city for work to be done and materials to be fur- 
nished, not founded upon an existing contract, and 
having no potential existence, was valid in equity. 
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The court says (page 187): “The better opinion, I 
think, now is that courts of equity will support assign- 
ments not only of choses in action, but of contingent 
interests and expectations, and of things which have 
no present actual existence, but rest in possibility 
only, provided the agreements are fairly entered into, 
andit would not be against public policy to uphold 
them.” Soin Williamson v. Colcord, 1 Hask. 620, it 
was held that the mere expectancy and possibility of 
indemnity for the destruction of a vessel by a rebel 
cruiser was subject to donation, even before the Ge- 
neva commission was agreed to by England and the 
United States. An assignment of a legacy expected 
from a living person was held valid in equity after the 
legacy became payable. The court says: ‘“‘Evena 
naked possibility or expectancy of an heir to his an- 
cestor’s estate may become the subject of a contract 
of sale, if made bona fide, for a valuable consideration, 
and will be enforced in equity after the death of the 
ancestor.’’ Bacou v. Bonham, 33 N. J. Eq. 616; 27 id. 
209. Thetrue doctrine seems to be, ‘‘that to make a 
grant or assignment valid at law,the thing which is 
the subject of it must have an existence, actual or po- 
tential, at the time of such grant or assignment. But 
courts of equity support assignments, not only of 
choses in action, but of contingent interests and ex- 
pectations, and also of things which have no present 
actual or potential existence, but rest in mere possi- 
bility only.” Smithurst v. Edmunds, 14 N. J. Eq. 
416; Langton v. Horton, 1 Hare, 549; Robinson v. 
Macdounell, 5 Maule & S. 228; Whitworth v. Gaugain, 
3 Hare, 416; Apperson v. Moore, 30 Ark. 56. Nor can 
injustice result from this doctrine. Ifthe res come to 
the hands of the assignor subject to heirs or incum- 
brances the assignee must take it subject thereto, 
Williamson v. Railroad Co., 29 N. J. Eq. 311; Willink 
v. Canal Co., 4 id. 377; Dunham v. Railway Co., 1 Wall. 
254; Railroad Co. v. Cowdrey, 11 id. 459; United States 
vy. Railroad Co., 12 id. 362. Theinvalidity of a grant 
atlaw of a mere expectancy imports no more than 
thatit is ineffectual to pass the legal title. Equity 
construes the instrument as imposing a lien upon the 
res when produced or acquired, leaving the legal title 
still in the grantor, who may by some act ratify the 
grant, as by delivery of the property, and then the le- 
gal title is complete in the vendee. Everman v. Robb, 
52 Miss. 653. So in Deering v. Cobb, 74 Me. 332, a mort- 
gage of a stock of goods covering new goods pur- 
chased with the proceeds of the stock sold was held 
valid at law, after possession taken by the mortgagee, 
as against the assignee in insolvency of the mortgagor. 
The rule laid down by Judge Story in Mitchell v. 
Winslow, 2 Story, 630, seems to have been very gener- 
ally followed by all chancery courts in this country. 
He says: ‘*It seems to me a clear result of all authori- 
ties that whenever the parties by their contract in- 
tend to create a positive lien or charge, either upon 
real or personal property, whether then owned by the 
assignor or contractor or not, or if personal property, 
whether it is then in esse or not, itattaches in equity 
a lien or charge upon the particular property as soon 
as the assignor or contractor acquires a title thereto 
against the latter and all persons asserting a claim 
thereto under him, either voluntary or with notice, or 
in bankruptcy.” This rule has been followed in Pen- 
nock v. Coe, 23 How. 117; Seymour v. Railroad Co., 
25 Barb. 288; Sillersv. Lester, 48 Miss. 524; Butt v, 
Ellett, 19 Wall. 544; Apperson v. Moore, 30 Ark. 56; 
McCaffrey vy. Woodin, 65 N. Y. 459; Barnard v. Rail- 
road Co., 4 Cliff. 351; Brett v. Carter, 2 Low. Dec. 458; 
Gregg v. Sanford, 24 Ill. 719; S.C., 76 Am. Dec. 719, 
723, with an elaborate note citing many authorities; 
Walker v. Vaughn, 33 Conn. 577. The case of Holroyd 
v. Marshall, 10 H. L. Cas. 223, seems to extend the rule 
stated further than Judge Story. In that case it is 





said: ‘* Whatever doubts therefore may have been for- 
merly entertained upon the subject, the right of pri- 
ority of an equitable mortgagee over a judgment ored- 
itor , though without notice, may be considered to be 
firmly established.’’ Our own court has laid down 
the rule: ‘‘At law, property non-existing, but to be 
acquired at a future time, is not assignable. In equity 
itisso.”’ Hamlin v. Jerrard, 72 Me. 77; Morrill v. 
Noyes, 56 id. 458; Griffith v. Dougiass, 73 id. 532. The 
assignment set up in this case was given to secure the 
payment for groceries furnished and to be furnished 
to the assignor and his family. It is of wages to be 
earned of a certain employer within a specified time- 
It was seasonably recorded. No claim is made under 
it until actual notice had been given to the employer. 
No other creditor intervenes an attachment, or other- 
wise objects to the validity of the assignment. The 
controversy is practically between the immediate par- 
ties to it. It cannot be said to contravene public pol- 
icy. Smithv. Atkins,18 Vt. 461. Me. Sup. Jud. Ct., 
June 2, 1888. Edwards v. Peterson. Opinion by Has- 
kell, J. 


CARRIERS OF PASSENGERS—PERSONAL INJURIES— 
SPECIAL CONTRACT—EXPRESS MESSENGERS.—The priv- 
ilege accorded by arailroad company to an express 
messenger, holding a passenger’s season ticket, of rid- 
ing in the baggage car, where passengers were not al- 
lowed to ride, is a sufficient consideration for an 
agreement by such messenger to absolve the railroad 
company from all liability for accident or injury re- 
sulting therefrom, even if caused by the company's 
servants. The defendant was under no obligation to 
give the permission, and the effect of the plaintiff's 
agreement was only that the liability of the defendant 
should not be increased by the permission that the 
plaintiff, if he should be injured in consequence of 
being in the baggage car, should not be entitled to re- 
cover damages of the defendant, on the ground that 
he was there by its permission. The contract did not 
diminish the liability of the defendant. It left the 
risk assumed by the plaintiff in riding in the baggage 
car what it would have been without the contract; it 
only secured him against being ejected from the car. 
The question of the right of carriers to limit their lia- 
bility for negligence in the discharge of their duty as 
carriers, by contracts with their customers or passen- 
gers in regard to such duties, does not arise under this 
contract as construed in this case. See Railroad v. 
Lockwood, 17 Wall. 358; Griswold v. Railroad Co., 53 
Conn. 371. It was not a contract for carriage over the 
road, but for the use of a particular car. The consid- 
eration of the plaintiff's agreement was not the per- 
formance of any thing by the defendant which it was 
under any obligation to do, or which the plaintiff had 
any right to have done. It was a privilege granted to 
the plaintiff. The plaintiff was not compelled to enter 
into the contract in order to obtain the rights of a 
passenger. Having these rights, he sought something 
more. The contract by which he obtained what he 
sought did not impair his rights as a passenger, and 
he was under no compulsion to enter into it. It is 
contended that the plaintiff, as the servant of the ex- 
press company, had aright by statute to ride in the 
baggage car, and that therefore the case comes within 
the decisions that it is unreasonable, and against pub- 
lic policy, fora person, as a condition of his becoming 
& passenger on a railroad, to agree that he will take 
the risk of the negligence of the servants of the rail- 
road in transporting him. The express company is a 
common carrier, and it is not contended that a railroad 
corporation is bound to transport, in the baggage cars 
of its passenger trains, the merchandise and servants of 
another common carrier, unless required to do so by 
some statute. See Sargent v. Railroad Corp., 115 
Mass. 416; Express Cases, 117 U. S.1. The statute re- 
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lied on is Public Statutes, chapter 112, $188, in these 
words: “ Every railroad corporation shall give to all 
persous or companies reasonable and equal terms, fa- 
cilities and accommodations for the transportation of 
themselves, their agents and servants, and of any 
merchandise and other property upon its road, and for 
the use of its depot and other buildings and grounds, 
and at any point where its railroad connects with an- 
other railroad, reasonable and equal terms and facili- 
ties of interchange.” The statute cannot be construed 
to require railroad corporations to discriminate in fa- 
vor of express companies, and to carry their merchan- 
dise and messengers in the baggage cars of passenger 
trains on reasonable terms, equally favorable to all 
express companies. If that were the meaning of the 
statute, no questions as to the equality of the terms 
given to the plaintiff or the company he represented 
would arise. The same contract was required of all 
other express messengers who rode in baggage cars. 
The only question that would arise is whether the 
terms granted were reasonable. The fact that the 
plaintiff was riding in the bagagge car as an express 
messenger, in charge of merchandise, which was being 
transported there, shows more clearly that the con- 
tract by the express company and the plaintiff was not 
unreasonable as against public policy. He was there 
as a servant, engaged with the servants of the railroad 
corporation in the service of transportation on the 
road. His duties were substantially the same as those 
of the baggage-master in the same car; the one relat- 
ing to merchandise carried for passengers, and the 
other to merchandise carried for the express company. 
His actual relations to the other servants of the rail- 
road corporation engaged in the transportation were 
substantially the same as those of the baggage-master, 
and would have been the same had he been paid by 
the corporation instead of by the express company. 
Had the railroad done the express business, the mes- 
senger would have been held by law to have assumed 
the risks of the negligence of the servants of the rail- 
road. It does not seem that acontract between the 
express company and the plaintiff on the one hand, 
and the defendant on the other, that the express mes- 
senger, in performing his duties, should take the same 
risk of injury from the negligence of the servants of 
the railroad engaged in the transportation that he 
would take if employed by the railroad to perform 
the same duties, would be void or unreasonable or 
against public policy. When we add the considera- 
tions that the plaintiff was a passenger whose rights as 
such were not impaired by the agreement, and that 
the agreement was to assume the risks of injuries re- 
sulting from his riding in baggage cars, in considera- 
tion of being permitted to ride there to conduct the 
express business, it seems clear that the contract is a 
valid and sufficient defense to an action against the 
defendant for injuries resulting from the negligence of 
the defendant's servants, to which the fact that the 
plaintiff was riding in the baggage car under the 
ugreement contributed. Mass. Sup. Jud. Ct., June 
20, 1888. Bates v. Old Colony R. Co. Opinion by W. 
Allen, J. 


OF GOODS—LIMITING LIABILITY.—Where de- 
fendant agreed in consideration of being released from 
all liability except for fraud and gross negligence to 
transport horses at a reduced rate, the shipper to have 
free passage on the train with the horses and to care 
for them through the route, it is not liable for injury 
to the horses caused by want of proper care on the 
route, though it allowed the shipper to ride on its pas- 
senger train. Thecontract was signed by both par- 
ties. The following are extracts from it: ‘ In consid- 
eration of said railroad agreeing to transport the above- 
described live stock at the reduced rate of $70 per car- 





load, and a free passage to the owner or his agent on 
the train with the stock, the said owner and shipper 
do hereby assume (and release the said railroad com- 
pany from) all injury, loss and damage, or deprecia- 
tion, which the animals (or either of them) may suffer 
by consequence of either of them being weak, or es- 
caping, or by injuring themselves or each other, or in 
consequence of overloading, heat, suffocation, fright, 
viciousness, or of being injured by fire, or the burn- 
ing of any material whilein the possession of the rail- 
road; and from any other damages incidental to rail- 
road transportation which shall not have been caused 
by the fraud or gross negligence of said railroad. And 
it is further agreed that said owner or shipper is to 
load, transfer and unload the said stock (with the as- 
sistance of the railroad’s agent or agents) at his or 
their own risk. And it is further agreed that in case 
of accidents or delays in time from any cause what- 
ever, the owner and shipper is to feed, water and take 
proper [care] of the stock at his own expense. And it 
is further agreed that the railroad employees shall 
furnish the owner or person in charge of the stock all 
proper facilities on trains and at stations for taking 
care of thesame.” It needs no argument to prove 
that the parties, in making this contract, had it in 
contemplation, and so agreed, that theshipper or his 
agent would travel the entire route on the same train 
with hisstock. The duties he undertook himself to 
perform, and from the performance of which he re- 
leased the railroad, need not be repeated. They are 
expressed in the contract copied above. It is con- 
tended for theappellee that the railroad, by furnish- 
ing to the shipper a passenger ticket at Atlanta, Ga., 
changed the terms of the contract of affreightment, 
and remitted it to the general liability of common 
carrier. In other words, that the railroad thereby re- 
leased the shippers from all duties and releases ex- 
pressed in the written contract. We cannot agree to 
this. We find no evidence of any intention to change 
or modify the contract first made. This case must 
stand or fall on the contract as expressed in the writ- 
ing. And there is no injustice in this. The shippers 
secured reduced rates in consideration of certain du- 
ties they undertook to perform, and certain releases 
they bound themselves to make. They secured the 
benefits and must bearthe burden. In Railroad Co, 
v- Henlein, 52 Ala. 606, a contract of affreightment 
was interpreted, which was not materially different 
from the present one. It was held to be reasonable 
and valid in every respect save one. In that case, as 
in this, there was anattempt to secure the railroad’s 
exemption from all liability for damages save those 
which might result from its fraud or gross negligence. 
We held that it was against public policy, and there- 
fore illegal, to stipulate for immunity from the injur- 
ious effects of the railroad’s negligence, even though it 
might not be gross. Weadhere to that opinion, and 
hold that the contract signed in this case is legal and 
valid, in every respect pertinent to this case, save the 
one we have been commenting on. Railroad Co. v. 
Henlein, 56 Ala. 368; Farnham v. Railroad Co., 55 
Penn. St. 53; Railroad Co. v. Dunbar, 20 Ill. 624; Rail- 
road Co. v. Whittle, 27 Ga. 535; Railroad Co. v. 
Thomas, 83 Ala. 343; Squire v. Railroad Co., 98 Mass. 
239. It was the duty of Smitha, the shipper in this 
case, to accompany the car in which his horses were 
being transported, and to perform the services his 
contract required of him. That duty was rendered all 
the more pressing when he was informed in Macon, 
that by the road’s schedule and connections the cars 
containing his horses would be side-tracked at Smith- 
ville, and remain there through the night. Any dam- 
age the stock suffered in the transit, by reason of the 
failure to receive the care and attention the shipper 
bound bimself to bestow through the entire route, was 











THE ALBANY LAW JOURNAL. 


299 











his fault, and he must bear the loss. Ala. Sup. Ct., 
July 19, 1888. Central Railroad & Banking Co. v. 
Smitha. Opinion by Stone, C. J. 


CONSTITUTIONAL LAW—PROHIBITING SALES OF IN- 
TOXICANTS NEAR SOLDIERS’ Home.—An act making it 
unlawful to establish or maintain a saloon or other 
place of entertainment in which intoxicating liquors 
are sold or kept forsale within one mile of the Sol- 
diers’ Home, is not unconstitutional. It is claimed 
that the law isin conflict with section 52 of article 6 
of our State Constitution, which declares that no per- 
son shall be deprived of life, liberty or property with- 
out due process of law, and with the fourteenth 
amendment of the United States Constitution, which 
declares that “no State shall make or enforce any law 
which shall abridge the privileges or immunities of 
citizens of the United States, nor shall any State 
* * * deny to any person within its jurisdiction 
the equal protection of the laws.’’ The facts are that 
the relators hadjestablished and were carrying on a 
lawful business under our laws before the Soldiers’ 
Home was located within one mile of their premises; 
and it is argued that the State has no right by this act 
to destroy their business, which before its passage was 
legitimate, and to make useless and valueless their 
property, without compensation. It must be remem- 
bered however that when the premises were purchased 
by the relators, and the buildings and improvements 
made thereon, the business in which they then pro- 
posed to engage, and which they have been engaged 
in, was restricted and regulated by law. The police 
power had been already invoked in the interest of 
good order and the public welfare to restrain the sell- 
ing of liquor, and regulating its sale, in certain cases; 
and no one was permitted to enter upon the business 
of keeping asaloon without application to the town- 
ship board and complying with certain conditions and 
requirements of the law. They had therefore full no- 
tice that the business, though lawful if confined 
within the lines of the statute, was under the super- 
vision, if not the ban, of the law, and was not as free 
and permanent as other occupations or trades which 
involved no need of police watch or restriction. They 
cannot therefore claim for their business the same 
open and unrestricted right of use which belongs to 
the avocations with which the police power have here- 
tofore not been called upon to meddle. It is not nec- 
essary in the present case to determine whether the 
Legislature, under the police power, would have the 
right to destroy without compensation a business and 
the property connected with it that had been built up 
and carried on for years without any restrictions 
whatever upon it, and which nolaw had ever under- 
taken to prohibit or regulate. [am not yet prepared 
to hold the police power absolute and omnipotent; 
that the Legislature can arbitrarily and without rea- 
son, and in defiance of right, pass any statute it may 
see fit under this power, provided it does not run 
against some express provision of our State or Federal 
Constitutions. It cannot destroy fundamental rights 
without good reason. But the liquor traffic has ever 
been considered a business fraught with so much dan- 
ger and disturbance to the public welfare as to be pe- 
culiarly under police surveillance and control. And 
the Supreme Court of the United States, in the Kan- 
sas cases, have lately gone so far as to affirm the right 
of a State to, in effect, destroy the property in brew- 
eries and other buildings used in the manufacture of 
liquor, and principally, if not wholly, valuable for such 
use. I cannot agree with the chief justice that the 
Legislature can arbitrarily prohibit the sale of liquor 
in this State, or any portion of the State. I do not 
doubt the power to prohibit the sale and manufacture 
of liquor in the whole State by general laws; but the 





Legislature, in my opinion, cannot without good rea- 
son prohibit the sale of liquor in one township or 
county, or a specified number of townships and coun- 
ties, and legalize the traffic in the rest of the State; 
and whether a law of this kind is reasonable or not 
belongs to the court to determine. If the Legislature 
cau do this thing without challenge from the courts, 
why cannot it pass a law allowing liquor to be sold in 
Detroit and nowhere else? Such legislation is con- 
trary to thespirit of our State government, and would 
confer special and_local privileges against right and 
reason, and in defiance of the principles upon which 
our free institutions are based. 1 pass no opinion 
upon the power of the Legislature by general laws to 
authorize townships, villages and cities to regulate or 
prohibit the sale of liquor as they see fit, or of the 
right of the Legislature tu provide by a general enact- 
ment that the question of such regulation may be de- 
termined by vote of the electors of such municipali- 
ties, as those questions are not involved here, and the 
argument above made is confined to the passage of 
special laws for special localities. But the State has a 
right to guard and protect its poor and its unfortu- 
nates within and about the State iustitutions in which 
they are cared for and maintained, and have a right 
under the police power to make such reasonable regu- 
lations as are necessary to that end. Such legislation 
is not new in the history of our State as applied to 
such institutions or to public places and property. 
The sale of liquors is forbidden within a quarter of a 
mile of certain cemeteries. How. St., § 4773. No 
liquor shall be sold in the State prison, or in any 
building appurtenant thereto, or on land granted to 
the State for the use and benefit of the prison ({id., 
§ 9701); nor in jails (id., § 8954); norin the State House 
of Correction, nor on the land granted to the State for 
its use (id., § 9783). There was for many years, when 
liquor selling was practically unrestricted in this State, 
a statute forbidding its sale within acertain distance of 
camp or other outdoor religious meetings. The power 
of the Legislature cannot be doubted, in my opinion, 
to forbid the sale of liquor within certain distances 
near to school-houses and churches. But it is argued 
that the law must be general, and apply to al school- 
houses and churches within the State. This can be 
granted without affecting the present question. It is 
the custom and practice of the Legislature to enact 
laws specially in relation to the government, control 
and wants of State institutions, and I know of no con- 
stitutional or other good reason why this cannot be 
done. No one will question the right of the State to 
enact that liquor shall not be sold, given away or fur- 
nished to the inmates of the Soldiers’ Home, or upon 
the premises belonging to the State. And I have no 
doubt of the equal right of the State to forbid such 
sale or furnishing of liquor upon ground, though it be 
private property, immediately abutting or adjoining 
the land belonging to the Home, or within a reason- 
able distance of it. These men who are within this 
Home are the wards of the State. They have earned 
as no other men have earned, the right to the care 
and protection of the Statein their want or old age. 
Having given their best blood and vital energies to 
their country in its time of utmost need and peril, the 
power of the State may wisely and worthily be in- 
voked at this day to supply their needs and to protect 
them from every peril. And as by common consent, 
both of the law and public conviction, the use of liquor 
as a beverage is attended with danger and peril, it is 
right and reasonable that the sale of it to them should 
be restricted, and perhaps prohibited altogether. Cer- 
tainly the maintenance of a saloon at the very door of 
this institution, with its abundant temptations to ex- 
cess in the use of liquor, would be not only detrimen- 
tal to the health and welfare of these old soldiers, but 
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at the same time a standing menace to the good order 
and necessary discipline which must exist at the 
Home, or its usefulness and benefit be destroyed. 
The limit of one mile is not an unreasonable one, and 
the law must be sustained. Mich. Sup. Ct., July 1, 
1888. Whitney v. Township Board. Opinion by 
Morse, J.; Campbell, J., dissenting. 


CRIMINAL LAW — RAPE — EVIDENCE—: PREVIOUS 
SEXUAL INTERCOURSE — WITNESS — EXAMINATION.— 
Upon indictment of several for a rape, a question, 
asked the prosecuting witness on cross-examination, 
whether she had not voluntarily submitted to sexual 
intercourse a short time before the alleged rape, with 
one of defendants, who, according te her testimony, 
had participated in the rape, is relevant, as bearing 
upon her credibility, and does not tend to criminate 
her; and a refusal by the court to compel her to an- 
swer is error, although the indictment had been nolle 
prossed as to such defendant, and the fact had been 
testified to by him. The law upon this subject is thus 
stated in a recent work: “ But previous acts of incon- 
tinence with the defendant stand on a different 
ground, and are fairly within the res geste of the in- 
quiry, and within the same principle evidence is com- 
petent of the woman’s lewd and indecent behavior to- 
ward the defendant.” Gillet Crim. Law, § 732. The 
authorities support this proposition. Eyler v. State, 
71 Ind. 49; Anderson v. State, 104 id. 467; Rex v. Mar- 
tin, 6 Car. & P. 562; State v. Forshner, 43 N. H. 89; 
State v. Cook, 22 N. W.§Rep. 675; People v. Abbot, 19 
Wend. 192; Shirwin v. People, 69 Ill. 55; State v. Jef- 
ferson, 6 Ired. 305; Hall v. People, 47 Mich. 636; Wil- 
son v. State, 17 Tex. App. 525; Whart. Crim Law (9th 
ed.), §568. The principle upon which these authori- 
ties proceed is that evidence of previous illicit com- 
merce renders it probable that force was not used. 
This principle has a twofold effect, inasmuch as it af- 
fects the credit of the woman who charges that her 
person was forcibly violated, and also supplies the ac- 
cused with a circumstance making it probable that he 
did not obtain by violence what he might have se- 
cured by persuasion or for money. It is, the rule as- 
sumes, not probable that a man who has procured 
without committing a felony what he desired would 
commit a felony to obtain it. A man‘accused of crime 
has aright to all relevant testimony that tends to 
make it appear improbable that he is guilty of the 
crime with which he is charged. ‘‘ Like reason,” it 
was said of old, ‘‘ doth make like law.’’ The like 
reason extends the rule declared by the authorities in 
this case. If it be true that Shumway did have sexual 
intercourse with Mrs. Tilford with her consent, then 
it is not probable that he would have joinedjother men 
in forcing her to submit to his embraces. If this is 
not probable, then it is not probable that such an oc- 
currence took place as Mrs. Tilford testified to, on the 
night of January 7, 1888; for if it is probable that he 
was not with the appellants on that night, or that he 
did not unite with them ina felony, it is fairly infer- 
able that the story told by Mrs. Tilford is not worthy 
of belief. We do not, of course, decide what weight 
should be given the evidence. All that is necessary or 
proper for us to decide is that the evidence sought to 
be elicited was relevant and competent. Where evi- 
dence is competent and relevant, it is the duty of the 
court to receive it, leaving it forthe jury to determine 
its weight. Pedigo v. Grimes, 113 Ind. 148, and cases 
cited; Railrvad Co. v. Diller, 110 id. 223, and cases 
cited; Harbor v. Morgan, 4 id. 158. The facts sought 
to be brought out on cross-examination, it is obvious 
from what we have said, affected all the persons ac- 
cused; for, if it was improbable that Shumway would 
have resorted to violence, it is also improbable that he 
was one of the several who did, and,if he was 





not then the occurrence did not take place 
as Mrs. Tilford describes it. By dismissing the 
case as to Shumway the prosecution could not 
take from the appellants evidence which was favor- 
able to them. Mrs. Tilford was not entitled to refuse 
to answer upon the ground that the answer might 
criminate her. If she had admitted that she did have 
sexual intercourse with Shumway on the night of 
January 7, 1888, it would not, it seems, have tended to 
prove her guilty of any crime; for the law doves not 
make a single act of sexual intercourse a criminal 
offense. Gillet Crim. Law, §192. But waiving a de- 
cision, and conceding that the answer might tend to 
criminate her, still she could not, as of right, refuse to 
answer, because the statute prohibits testimony given 
under such circumstances from being used against an 
accused. Rev. Stat., § 1800; Wilkins v. Malone, 14 Ind. 
153; Frazee v. State, 58 id. 8; La Fountaine v. Associ- 
ation, 83 N. C. 132; State v. Nowell, 58 N.H. 314; 
United States v. McCarthy, 16 Rep’r, 388; State v. 
Quarles, 13 Ark. 307. If the statute did not fully shield 
the witness, the rule would be different; but here the 
shield completely protects the witness. State v. 
Enochs, 69 Ind. 314. Ind. Sup. Ct., June 20, 1888. Bed- 
good vy. State. Opinion by Elliott, J. 


RAPE — IMPEACHMENT OF PROSECUTRIX — 
STATEMENTS AS TO OTHER ACTS OF UNCHASTITY.— 
Where on a trial for rape the prosecutrix testified, on 
cross-examination, that she never before bad inter- 
course with any one, and that she had not told Mr. and 
Mrs. B. that she had sexual intercourse with one L., 
testimony by Mr. and Mrs. B. that she did say that 
she had intercourse with L. several times while he was 
working at defendant’s house (before the alleged rape) 
was not admissible. The rule is laid down in 3 Green- 
leaf on Evidence, section 214, that the character of the 
prosecutrix for chastity may be impeached; but this 
must be done by general evidence of her reputation 
in that respect, and_not by evidence of particular in- 
stances of unchastity. Nor can she be interrogated as 
to criminal connection with any other person, except 
as to her previous intercourse with the prisoner him- 
self; nor is such evidence of other instances admissi- 
ble. The weight of authority, both in this country and 
England, is decidedly against the admissibility of such 
evidence. In King v. Hodgson, Russ. & R. 211, the 
prisoner’s counsel offered a witness to prove that he 
had sexual intercourse with complainant about a year 
before the charge; but Wood, B., who presided at the 
trial, rejected the evidence. Subsequently the ques- 
tion as to the admissibility of such evidence was 
argued before the twelve judges of England; and it 
was decided by them unanimously, on the 30th of 
January, 1812, that the objection to its reception had 
been properly allowed. In King v. Clarke, 2 Starkie, 
241, it was held that in the case of an indictment for 
rape, evidence that the woman had a bad character 
previous to the supposed commission of the offense is 
admissible, but the defendant cannot go into the evi- 
dence of particular facts. In Phillips on Evidence (3d 
ed.), 222, 223, it is laid down as arule that on an indict- 
ment for rape, the woman is not obliged to answer 
whether, on some former occasion, she had not 4 
criminal connection with other men, or with particu- 
lar individuals; nor is evidence of such criminal inter- 
course admissible. Defendant's counsel cites People 
v. Abbot, 19 Wend. 192, in support of the doctrine for 
which they contend. Mr. Justice Strong, speaking of 
the above case in People v. Jackson, 3 Park. Crim. R. 
391, says it is true that Judge Cowen in the case of 
People v. Abbot disapproves of the rule, strongly sus- 
tained, as it is, by numerous judicial decisions and the 
opinions of many elementary writers; but the point 
was not necessarily raised in that case, as the convic- 
tion was reversed on the ground that the Court of 
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General Sessions, before which the trial for rape had 
been conducted, had no jurisdiction of the case; and 
what was said by the learned judge as to the rejection 
of evidence was a mere obiter dictum. In Strang v. 
People, 24 Mich. 1, Mr. Justice Cooley, speaking for 
the court, says: ‘‘The prosecutrix could not be sup- 
posed to have come prepared to meet charges of this 
character; aud, though the defense might question 
her regarding them, the right to go into proof of par- 
ticular facts is not very clear.’”’ Evidence that the 
prosecutrix is a common prostitute, or that her char- 
acter for chastity is bad, is admissible; and particular 
acts of unchastity or sexual intercourse with the de- 
fendant may be shown, but evidence of such acts 
with a third person is not admissible. McDermott v. 
State, 13 Ohio St. 332. It being incompetent to show 
specific acts of intercourse by the prosecutrix with 
third persons, the fact could not be shown that the 
girl, Mertie Merrill, stated that she had had such in- 
tercourse with Alfonzo Longworthy. She had denied 
making such statement upon her cross-examination 
by defendant’s counsel, and her answer is conclusive. 
Mich. Sup. Ct., July 11, 1888. People v. McLean. 
Opinion by Long, J. 





HOMICIDE — INSANITY AS A DEFENSE.—-Upon 
trial for murder, the defense being insanity, the court 
properly charged that while insanity will excuse homi- 
cide, it is necessary that defendant should have been, 
from such insanity, unable to distinguish, in respect of 
the crime charged, between right and wrong, or that if 
conscions of the act, and its consequences, he must 
have been, by reason of insanity, wrought up to a 
frenzy, rendering him incapable of controlling his ac- 
tions, and that if reason was dethroned temporarily, 
merely by passion or revenge, defendant could not 
thereby be shielded from the consequences of his crim- 
inal act. Defendant, when a child, received a wound 
on the head, which was followed by a fever—the re- 
sult, in the opinion of medical experts, being to render 
him liable, in case of exciting causes, to an attack of 
insanity ; he had been moral, quiet and chaste and re- 
ligiously inclined until after his acquaintance with{de- 
ceased, who led him astray, and with whom he was 
criminally intimate; he was nervous, and would act 
strangely, wanting in stability, possessed of personal 
pride to extreme vanity, with great regard for the 
opinion of others. He was laboring under great ex- 
citement, having been arrested with deceased upon a 
charge of larceny, exhibited peculiarities in facial ex- 
pression, and on the same day went to the room of de- 
ceased, locked the door, shot her and himself. Being 
seized, he again tried to shoot himself, and manifested 
extraordinary strength. On his person was a telegram 
to be sent, announcing his death, and another paper 
in his handwriting stating that, having lost the re- 
spect of all, he had lost all, which was the cause of his 
“rash act; ’’? he had determined to end his life with 
the one he loved. Upon this, medical witnesses testi- 
fied, that in their opinion, if this testimony was true, 
he was insane, incapable of reasoning correctly, and so 
completely deprived of the control of his mental facul- 
ties as not to know that what he was doing was wrong. 
Held, that a verdict of guilty of murder in the second 
degree was supported by the evidence. Ark. Sup. Ct., 
June 16, 1888. Williams v. State. Opinion by Bat- 
tle, J. 


DEED — CONSTRUCTION — CONDITION. — Defendant 
agreed to convey land to plaintiff, and plaintiff agreed 
that one-fourth of the land should be used as a ceme- 
tery,and to expend $400 in building a road to the 
same; that the proceeds from sales of burial lots 
should be used in improving the grounds; and that 
one burial lot should be conveyed to each of the grant- 
ors. A deed was executed pursuant to this agree- 











ment upon the ‘expressed terms, conditions, and 

reservations,’’ and in consideration that plaintiff per- 
form such stipulations, but no right of entry was re- 
served, nor was it provided that the estate should 
cease on non-performance. The grantee was put in 
possession. Held, that such deed conveyed an abso- 
lute estate. In Wier v. Simmons, 55 Wis. 637, the lan- 
guage of the deed was ‘‘ upon the express condition,” 
etc., but the court held that such language did not 
create an estate upon condition, and said: ‘The rule 
is well settled that conditions subsequent, which 
work a forfeiture of the estate, are not favored in the 
law, and no Janguage will be construed into such a 
condition, contrary to the intent of the parties, when 
such intent can be derived from a consideration of the 
whole instrument, or from the circumstances attend- 
ing the execution thereof; nor will the language used 
be construed into such a condition subsequent when 
any other reasonable construction can be given to it. 
The rule was thus forcibly stated by the late chief jus- 
tice in the case of Lawe v. Hyde, 39 Wis. 345-356; and 
the rule thus announced is approved in these cases: 
Lyman v. Babcock, 40 Wis. 502; Morse v. Insurance 
Co., 30 id. 534; Jackson v. Silvernail, 15 Johns. 278; 
Hadley v. Hadley, 4 Gray, 140; Osgood v. Abbott, 58 
Me. 74; Merritield v. Cobleigh, 4 Cush. 178.”’ So it was 
said in,Woodworth v. Payne, 74 N. Y. 196: “ Condi- 
tions in grants are not favored in law, and hence they 
must be clearly expressed. Craig v. Wells, 11 N. Y. 
315. They are also to be construed with great strict- 
ness, because they tend to destroy estates; and the 
vigorous exaction of them is a species of summum jus, 
and in many cases bardly reconcilable with con- 
science."’ And other authorities are to the same effect. 
Methodist Church v. Public Ground Co., 103 Penn. St- 
608; Horner v. Railway Co., 38 Wis. 165; Hoyt v. Kim- 
ball, 49 N. H. 322; Paschall v. Passmore, 15 Penn. St. 
295; McKnight v. Kreutz, 51 id. 232; Mills v. Semi- 
nary, 58 Wis. 135; Cross v. Carson, 44 Am. Dec. 744, and 
note. Neither do the words ‘‘‘in trust nevertheless 
and upon condition always’ to use the premises for 
public worship in a deed of land toa religious society 
do not necessarily create a condition.’’ Soheir v. 
Trinity Church, 109 Mass. 1; Stanley v. Colt, 5 Wall. 
119; Chapin v. Harris, 8 Allen, 594. In Wright v. Wil- 
kin, 2 Best & S. 232, the words ‘‘ upon this express con- 
dition’’ used in a will were held not to create an es- 
tate upon condition. These words were followed by 
others directing a legatee to pay certain bequests. So 
land conveyed to a religious society, its successors and 
assigns, for a nominal consideration, ‘‘upon and sub- 
ject to the condition’’ that the society was to con- 
tinue to hold, occupy and improve the land and chapel 
standing thereon, for the support of religious worship, 
in conformity with the usage of the Protestant Epis- 
copal Church; and also upon the further condition 
“that no building should be erected upon a certain 
portion of the land conveyed until after an adjoining 
owner had ceased to keep open a contiguous strip of 
land, or until after such time as the chapel should 
cease to be used as a chapel, in accordance with the 
above provision ”—did not create an estate upon con- 
dition. City Mission v. Appleton, 117 Mass. 326. Soin 
Paschall v. Passmore, supra, the words ‘‘under this 
condition nevertheless,’’ in a deed, did not make the 
estate granted conditional. Oreg. Sup. Ct., Feb. 15, 
1888. City of Portland v. Terwilliger. Opinion by 
Strahan, J. 


INSURANCE—ACTION OF POLICIES—NEGLIGENCE OF 
ASSURED.—In an action to recover upon a policy of 
insurance for a dwelling-house destroyed by fire, an 
answer alleging that the fire was caused by the culpa- 
ble negligence and carelessness of the assured is no 
defense, where no facts are set forth tending to show 
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that the culpable negligence was willful or fraudulent. 
At mostthe negligence alleged was only culpable— 
blamable. No facts were set forth in the sixth count 
tending to show that the culpable negligence was any 
thing more than ordinary negligence. Insurance pol- 
icies are taken out to guard against the results of neg- 
ligence and carelessness, and therefore the said sixth 
count was no defense. Huckins v. Insurance Co., 11 
Fost. (N. H.) 238; Insurance Co. v. Barringer, 73 III. 
230. Kans. Sup. Ct., June 9, 1888. Phoenix Ins. Co. of 
Brooklyn v. Sullivan. Opinion by Horton, C. J. 


RAILROAD COMPANIES— DANGEROUS PREMISES — 
DUTY OF COMPANY.-—Where a railroad company has 
erected an office and platform at a station for the 
transaction of business with the public, they should 
be safe, and adapted for that purpose, and should, for 
the safety of passengers, be lighted a proper time be- 
fore the arrival and departure of trains. In Railway 
Co. v. Thompson, 77 Ala. 448; S. C., 54 Am. Rep. 72, 
we said it was ‘the duty”’ of railroads “to provide 
safe waiting-rooms, and to keep the depot and plat- 
form well lighted in the night-time.’’ The injury we 
were cousidering in that case occurred at the Union 
depot in this city, Montgomery—the common passen- 
ger depot of five railroads, with trains arriving and de- 
parting at different times; and the plaintiff in that 
suit had just alighted from the train on which he ar- 
rived. In support of our views, we referred to the 
following authorities which bear on the question of 
lighting the depot and its platform: Thomp. Neg., 
315, has this language: ‘It is the duty of the railway 
‘company to have its station-houses open and lighted, 
and its servants present, for the convenience of those 
who may wish to leave its trains, or to depart by the 
same.’ In support of this doctrine, the author refers 
to Patten v. Railway Co., 32 Wis. 524. In that case 
the injury suffered was at a country depot, and the 
plaintiff, an elderly lady and unattended, was dis- 
charged from the train at 9:45 at night. The trial 
judge submitted it to the jury to determine whether 
the railroad was guilty of negligence in not having its 
depot lighted, or a person there to give information. 
The Supreme Court held there was uo error in this. 
It will be observed that in the Wisconsin case there 
was at the depot neither a light nor a person to give 
information. The case of Knight v. Railroad Co., 56 
Me. 234, also referred to by Thompson, arose as fol- 
lows: Plaintiff was travelling under a ticket which 
secured her passage over two connecting railroads and 
a connecting steamboat line. From the terminus of 
the railroad, where plaintiff had tu leave the cars, to 
the steamboat, was ‘‘a considerable distance,’’ which 
she had to walk. It was across a wharf, the property 
of defendant, provided and used for the purpose. 
Plaintiff, it being at night and dark, stepped into a 
hole in the planking, and was injured. The court said: 
“The wharf should be lighted. The servants of the 
defendant corporation should be in readiness to point 
out the way. The wharf should be safe.’’ Another 
case referred to in Railway Co. v. Thompson is Stew- 
art v. Railroad Co., 2 Am. & Eng. R. Cas. 497; 53’ Tex. 
289. The gravamen of the petition (plaintiff's com- 
plaint) was the negligent failure of the railroad com- 
pany to provide “ proper lights and accommodations 
for passengers at its depot.’’ Held that, on general 
demurrer, the petition was sufficient. See also Penis- 
ton v. Railroad Co., 34 La. Ann. 777; Reynolds v. Rail- 
road Co., 37 id. 694. The other cases cited do not re- 
fer to the question of lights. The case of People v. 
Railroad Co., 104 N. Y.58; 8S. C.,58 Am. Rep. 404, is 
relied on as showing there is no common-law duty 
resting on the railroad in the matter we have in hand. 
That was an application for the extraordinary writ of 
mandamus to compel the railroad company to erect 





larger and more comfortable depot accommodations at 
Hamburgh, one of its stopping places. The relief wag 
denied; the court holding that there was neither stat- 
utory nor common-law obligations resting on railroads 
to erect depot buildings. So in this case,if the de- 
fendant railroad company had neglected or refused to 
erect any depot building, any waiting-room, or any 
platform at Boligee, we are not prepared to say there 
was any law under which it could have been com- 
pelled todo so. The foregoing is not this case. The 
defendant did not neglect or refuse to erect a ticket 
office, used as a waiting-room, with platform in front, 
and steps leading to it. All these were erected, and 
persons wishing to be carried on the railroad, or hav- 
ing other business with it, had a standing invitation 
to enter the office and transact business thereat. 
Those desiring tickets must obtain them thereand not 
elsewhere. And this invited right of entry cannot, 
at least without special warning, be restricted to the 
simple privilege of entering and remaining long 
enough to procure a ticket. I would include the right, 
authorized by custom, of using the office as a waiting- 
room, if none other was provided. Hence, although 
there may have been no law requiring the railroad to 
erect an office and platform at Boligee, yet, having 
done so, and having thereby invited persons having 
business with it to enter for its transaction, the law re- 
quired that they should be adapted for the purpose, 
and not dangerous, hazardous, or unsafe. This, under 
the enduring principles of the common law, which 
govern new exigencies that have arisen or may arise, 
equally with conditions that gave them form and ex- 
pression centuries ago. Railway Co. v. Railway Co., 
87 E. C. L. 409. The expression in Thompson’s Case, 
supra, was used in reference to the case we were theu 
considering. Thompson had just arrived, and left the 
train at acommon depot of five railroads, and in a 
city. The train having just arrived, and passengers in 
the act of leaving it, and this in the night-time, it is 
manifest that a light should have been furnished; and 
if the place was not otherwise sufficiently lighted, a 
light should have been provided at the place of de- 
barkation. But this duty would have a limit. It 
would beincumbent only at the departure and arrival 
of trains, and for a sufficient time before departure to 
enable persons desiring to take passage to be in readi- 
ness and enter the cars without undue haste, and, 
after the arrival, to enable those leaving the train to 
do so in safety. Beyond this, the duty of the railroad 
to maintain a light at its depot would in no case ex- 
tend. 1Thomp. Neg. 314; Batton v. Railroad Co., 77 
Ala. 591. In the case we have in hand the complaint 
does not disclose the size of the place, Boligee, nor 
does it show for how many railroads it is a depot. It 
informs us of but the one. It is arule of law, as it is 
a lesson of common experience, that precautionary re- 
quirements increase in the ratio that danger becomes 
more threatening. It is certainly true that less vigi- 
lance is demanded at a small country depot of a single 
road, visited but few times in the twenty-four hours, 
than is required in cities where many trains arrive 
and depart during each day and night. In each of the 
counts of the complaint it is averred that the plaintiff 
attempted to descend the steps when the train was 
‘about arriving.’’ ‘‘About,’’ in the connection here 
used, means “nearly,” “not far from;”’ that is, 
near,” “not far from,” the arrival of the train. 
Now, as these words are indefinite, and do not imply 
that the time had come when it was reasonably or ap- 
parently necessary that plaintiff should descend from 
the platform to place himself in readiness to enter the 
car without undue haste, it is doubtful, if the ques- 
tion were properly and singly raised, if it sufficiently 
avers the time bad arrived when it had become the 
duty of the railroad to have a light. The demurrer 
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however does not point to this phase of the question, 
nor does it raise it singly. It takes the broad position 
that it was not the duty of the railroad to furnish 
“good and safe platform and lights, or either of 
them.’”’ We have shown above, that if the road did 
furnish a platform, it must be good and safe; and 
that in certain conditions it was its duty to furnish a 
light. The demurrer does not sufficiently point out or 
specify any defect in the complaint, and it was rightly 
overruled. Ala. Sup. Ct., May 30, 1888. Alabama G. 
S. R. Co. v. Arnold. Opinion by Stone, C. J. 


TELEGRAPH COMPANY — NEGLIGENCE — DAMAGES -- 
WHO LIABLE.—Where a telegraph company negli- 
gently omitted a word from a message, and the re- 
ceiver sued the sender for damage caused thereby, and 
recovered, the seuder, not having been liable therefor, 
cannot recover such damages or the expenses of such 
suit from the company, though he had notified it to 
appear and defend, but may recover the cost of send- 
ing the message. Such neglect created the plaintiff's 
cause of action alleged in the complaint, and he is 
clearly entitled to recover at least nominal damages, 
and such substantial damages as he has sustained; 
that is, such as in the course of things were naturally 
the proximate consequence of the wrong complained 
of; such as the parties may have fairly contemplated 
by their contract in case of a breach thereof; but not 
such as may have been the consequence of secondary 
and remote causes indirectly growing out of such 
breach. Thusif the plaintiff, in consequence of the 
message received by him in reply to his, falsely trans- 
mitted by the defendant to the brokers in Richmond, 
purchased the stock referred to, and failed to realize 
for it what it cost him, and reasonable compensation 
for his labor and trouble about it, he might recover 
the amount so lost, and such compensation, and also 
the sum he paid for transmitting the message. But 
he could not recover damages for any injury sustained 
by the persons—the brokers—to whom his message 
was falsely transmitted by reason thereof, because the 
injury done to them was not an injury to him. He 
had no cause of action on that account; they had, if 
they so sustained injury. Nor was the plaintiff liable 
to the brokers for any such injury sustained by them, 
or on account of the breach of any contract with them 
created by the message as transmitted, because he did 
not send or direct the defendants to transmit the mes- 
sage it transmitted. He did not offer or agree to sell 
to the brokers the stock at “‘forty.’’ They had no 
contract with him. As we have seen, the defendant 
had no agency or authority of the plaintiff to change 
or modify in terms the message he delivered to it to 
be transmitted to the brokers. It transmitted the 
false message to them in its own wrong, and it alone 
was answerable to them for any injury they sustained 
thereby. The plaintiff had done them no injury. The 
defendants may have done so in delivering to them 
the false message, upon which they may have acted to 
their detriment. If they did not, they could not have 
recovered substantial damages. Telegraph Co. v. Hall, 
1244 U. S. 444. But it is earnestly contended by the 
plaintiff that the brokers brought their action in a 
court in the State of Virginia, having proper jurisdic- 
tion, against him, and recovered judgment for dam- 
ages and cost, which he paid, on account of such 
falsely transmitted message to them; that the plaintiff 
notified the defendant to appear and defend that ac- 
tion, and save him harmless, which it failed to do, and 
he is therefore entitled in this action to recover such 
outlay on his part, as damages. We cannot so decide. 
Weare unable to see how an action upon a contract 
never in fact made could be successfully prosecuted 
against the present plaintiff; and it is still more diffi- 
cult to comprehend how the damages he has sustained 
in such action can be recovered by him in this action, 





there being, as we have seen, no privity between the 
plaintiff and defendant in that respect, and no such 
relations subsisting as to give the former cause for re- 
dress against the defendant, measured by the result 
of the action referred to, the only evidence of which 
was the transcript of the record thereof. Such evi- 
dence would be admissible if an agent, in performing 
his principal’s orders, would incur a personal responsi- 
bility and loss, and seek indemnity therefor against 
the latter on the ground of their relations. In such 
case, if the principal had notice of the action, its result 
would be conclusive as to the extent of the damage. 
But this is a very different case from one of that na- 
ture. Here the present plaintiff was not answerable 
to the plaintiff in the action just referred to for injn- 
ries they sustained by the negligence of the present 
defendant, nor was the latter answerable therefor to 
the plaintiff in this action in any respect of their re- 
lations. Hare v. Grant, 77 N. C. 203; Leak v. Coving- 
ton (decided at the present term). As the defendant 
was not answerable to the plaintiff for any injury the 
brokers sustained by reason of the false message trans- 
mitted to them by it, the plaintiff cannot recover from 
the defendant, as damages in this action, any sum the 
brokers may have for any cause recovered from the 
plaintiff. There is no error, and the judgment must 
be affirmed. N.C. Sup. Ct., May 24, 1888. Pegram v. 
Western Union Tel. Co. Opinion by Merrimon, J., 
Davis, J., dissenting. 


TRADE-MARK — INFRINGEMENT —USE OF ONE’S OWN 
NAME.—Defendant, Le Page, and his partner had been 
manufacturing and selling liquid glue under the name 
of ** Le Page’s Liquid Glue,’’ and sold out their busi- 
ness and trade-marks to a corporation. Held, that the 
corporation was entitled to an injunction restraining 
Le Page from selling glue as “ Le Page’s Liquid (or 
Improved Liquid) Glue,”’ but not from selling liquid 
glue, and indicating that he was the maker of it. 
Held, also, that defendant would be restrained from 
describing the company under whose name he con- 
ducted his business, as ‘*‘ Le Page’s Liquid Glue Com- 
pany.’’ A person cannot make a trade-mark of his 
own name, and thus debar another having the same 
name from using it in his business, if he does so 
honestly, and without any intention to appropriate 
wrongfully the good-will of a business already estab- 
lished by others of the name. Every one has the abso- 
lute right to use his own name honestly in his own 
business for the purpose of advertising it, even 
though he may thereby incidentally interfere with and 
injure the business of another having the same name. 
In such case the inconvenience or loss to which those 
having a common right tu it are subjected is damnum 
absque injuria. But although he may thus use his 
name, he cannot resort to any artifice or do any act 
calculated to mislead the public as to the identity of 
the business firm or establishment or article produced 
by them, and thus produce injury to the other beyond 
that which results from the similarity of name. Hollo- 
way v. Holloway, 13 Beav. 209; Meneely v. Meneely, 
62 N. Y. 427; Gilman v. Hunnewell, 122 Mass. 139; 
Rogers v. Rogers, 53 Conn. 121. While this is the gen- 
eral rule, it is also true that one may so sell or part 
with the right to use his own name as a description or 
designation of a manufactured article as to deprive 
himself of the right to use it as such, and confer this 
right upon another. A name used as an adjective of 
description is not necessarily understood by the public 
as any assertion that the person whose name is used is 
the maker of the article. One who has carried ona 
business under a trade name, and sold a particular 
article in such a manner by the use of his name as a 
trade-mark or a trade name as to cause the business 
or the article to become known or established in favor 
under such name, may sell or assign such trade name 
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or trade-mark when he sells the business or manufac- 
ture, and by such sale or assignment to conclude him- 
self from the further use of it in a similar way. Manu- 
facturing Co. v. Manufacturing Co., 18 Fed. Rep. 816; 
McLean v. Fleming, 96 U. S. 245; Crucible Co. v. Gug- 
genheim, 2 Brewst. 321; Probasco v. Bouyon, 1 Mo. 
App. 241; Oakes v. Tonsmierre, 4 Woods, 555; Manu- 
facturing Co. v. Manufacturing Co., 32 Fed. Rep. 94; 
Ainsworth v. Walmsley, L. R., 1 Eq. 524; Shaver v. 
Shaver, 6 N. W. Rep. 188; Frazer v. Lubricator Co., 
18 Bradw. 462. A person may be enjoined therefore 
from using his own name as a description of an article 
of his own manufacture, and from selling the article 
under that particular name when he has parted with 
the right thus to apply it. Gillis v. Hall, 2 Brewst. 
342; Kidd v. Johnson, 100 U. S. 619. It is not upon the 
ground of the invasion of the trade name adopted by 
another, but by reason of the contract he has made, 
that he is deprived of the right himself to use his name 
as all others of the same name may use theirs. The re- 
cent case, Hoxie v. Chaney, 143 Mass. 592, which has 
been decided since the decree originally made in the 
case at bar was rendered, is quite conclusive in regard 
to it. It was there held that ‘‘A. N. Hoxie’s Mineral 
Soap,” and “‘A. N. Hoxie’s Pumice Soap ’’ were trade- 
marks, and assignable as such, and that they did not 
necessarily mean that the soaps were made by A. N. 
Hoxie. Where one who had adopted these trade- 
marks, or more properly trade names, for his manu- 
facture, entered into a partnership with another un- 
der articles by which he contributed the good-will of 
the business he was carrying on, with the tools, imple- 
ments and fixtures, and on the dissolution of this 
partnership conveyed to his partner ‘‘ali my right, 
title and interest in and to all and singular the part- 
nership property belonging to the firm, meaning 
hereby to sell and convey all my interest in the entire 
assets of the firm,’’ it was further held that these 
trade names became, by the articles of copartnership, 
a part of the property of the firm, and that the right to 
use them as such passed by the bill of sale, and that 
the partner so conveying had parted with his own 
right so to do. Upon the evidence in the case at bar, 
it appears that ‘‘Le Page’s Liquid Glue” was the 
name adopted by Brooks and Le Page for the light 
glues manufactured by them, a special word such as 
“straw,” ‘“‘carriage,”’ etc., indicating for what espec- 
ial use the particular light glue was designed, being 
inserted before the word ‘“‘ glue;’’ that they manufac- 
tured glues under this name; and that at a subse- 
quent period, in 1882, formed the plaintiff corporation, 
to which they sold their business, and which continued 
the manufacture of these glues under the same name. 
The defendant was a member of the corporation, 
and a director thereof until February, 1886, when he 
left it, and shortly after engaged in the manufacture 
and sale of glue at Gloucester, where the plaintiff's 
business has always been carried on, using the name 
**Le Page's Improved Liquid Glue,”’ to advertise the 
article produced by him. When Brooks & Le Page 
sold their business to the plaintiff they in express 
terms sold “the right to use the trade-marks belong- 
ing to or in use by said copartnership.”” When Le 
Page (with Brooks) sold to the corporation and when 
he left the corporation, it must be held that the name 
**Le Page’s Liquid Glue*’ was a trade name or trade- 
mark, and it is not important which term is used, in- 
dicating the liquid glue which the plaintiff was manu- 
facturing. The right to use it as such was necessarily 
an exclusive use, as it was intended thus to dis- 
tinguish the plaintiff's goods from those of others. As 
a trade-mark belonging to the corporation, the de- 
fendant, while an officer thereof, had himself sought 
to obtain registration for it at the United States pa- 
tent-office. We are of opinion therefore that the de- 





fendant should be enjoined from using the words “Le 
Page’s Improved Liquid Glue” or “ Le Page’s Liquid 
Glue,” to describe the article manufactured by him, 
and from describing the company under whose name 
he conducts his business as ‘‘Le Page’s Liquid Glue 
Company,” whether with or without any addition 
thereto. While the plaintiff has not sought to prevent 
the defendant from manufacturing glue, in order to 
avoid misunderstanding, we add thut while the de- 
fendant cannot use the words adopted as a trade name 
for the article manufactured by him, we do not decide 
that he may not use the words ‘‘ Liquid Glue,” or 
other appropriate words to describe his product, or to 
state in that connection that he is himself the manu- 
facturer of it. Mass. Sup. Jud. Ct., June 19, 1888. 
Russia Cement Co. v. Le Page. Opinion by Devens, J. 


——__>___——__ 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down Tuesday, 
Oct. 9, 1888: 

Order granted in each case that contains the proper 
claims for preference in the original notice of argu- 
ment; the others are denied—Van Nest v. The Mayor, 
etc., of New York and twenty-one other motious.— 
Motions to advance case on the calendar granted with- 
out costs—Storm v. Storm, Bailey v. Buchanan, 
Pfeiffer v. Campbell, Jenness v. Constantine, Pitman 
v. Hall, Holcombe v. Campbell, People, ex rel. Ecker- 
son v. Christie, Feitner v. Lewis, and Hood v. Hood. 
—Denied with costs—In re application of the City of 
Rochester to acquire lands for water supply for rear- 
gument.——Motion to dismiss granted with costs in 
all courts; opinion by Earl, J.; all concur—People, ex 
rel. Franklin N. Wright, appellant, v. Reuben Willard, 
respondent.—Motion to dismiss denied with costs— 
In re Vanderbeek.——Motion to dismiss denied by de- 
fault with $10 costs—Sherry v. Curry.— Motion to 
dismiss granted with costs—Parks v. Murray.— 
The appeal of the Bartholomay Brewing Company is 
dismissed without costs, and the motion of the re. 
spondent to dismiss appeal of the commissioners of 
the land office is denied without costs; opinion by 
Earl, J.; all concur—People, ex rel. Charles G. Burn- 
ham, v. State Land Office.—— Motion to dismiss 
granted with costs—Post v. Benchley.——Motion to 
strike from the preferred calendar granted without 
costs—Hood v. Hayward.— Motion to revive action 
and appeal and to advance it on the calendar granted 
without costs—Harkness v. New York Elevated Rail- 
road Company.— Motion granted without costs, 
judgment appealed from affirmed with costs—Smythe 
v. Sturgess.——Motion to amend and for permission to 
apply to court below to amend order of reversal 
granted on payment of 310 costs to attorney for de- 
fendant—Cook v. Devoe.——Motion to amend; or- 
dered that the clerk of the court below return to this 
court the order of the General Term made June 18, 
1888, resettling its order of reversal, and that the re- 
turn now on file in this court be amended by adding 
costs—James M. Comey, appellant, v. William An- 
drews, respondent. 


>. 


NOTES. 
T would seem that our Court of Appeals judges are 
all homceopathics. At any rate, they are a pellet 
court. 


The Albany Journal says there are no Jew carpen- 
ters. This may be, but three of the most distinguished 
cabinet-makers of this century were Jews, as we have 
before pointed out. 
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CURRENT TOPICS. 

EVERAL paragraphs in the newspapers have re- 
called certain dangers of the city streets, some 

of which occurred to us years ago in discussing the 
topic of nuisance. Peace hath her perils no less 
deadly than war. One of Napoleon’s marshals, we 
believe, escaped from many bloody fields to die at 
his dinner-table of a chicken bone. §So the unwary 
or absent-minded citizen is environed by unknown 
perils from the moment he leaves his door-steps in 
the morning until he ascends them at night. In- 
deed, before he leaves them, for in slippery weather 
his first peril is that of sliding prone down the 
steep descent and bringing up, even at this early 
hour, in the gutter. Then the sidewalk may be 
slippery, and the law reports attest the frequency 
of accidents from this score. His skull may be 
cracked by a huge icicle, or he may be over- 
whelmed by a natural avalanche, or an artificially 
precipitated mass of snow, from his neighbor’s roof. 
Especially must he be on guard against this peril 
in passing our noble State Capitol. On the steep 
hills the coasting boys have worn the footway to a 
glassy surface, and the wayfarer is liable to be cut 
down by some young scamp who is not considerate 
enough to shout a warning to jump into the gutter. 
Snow-balling is another source of danger. These 
are perils peculiar to winter, bnt summer produces 
her own. Instead of snow-balling there is the base- 
ball-playing nuisance maintained by small boys 
without pay in imitation of men who play ball for 
salaries larger than those allotted to most of the 
judges. Instead of coasting or ‘‘ bobbing” there 
is the swift and stealthy bicycle, as deadly as the 
ancient war chariot, running people down, or at 
least causing the nervous man to jump to one side 
like a tarantula. Then a school of sweet little girls 
on roller-skates swoop down upon us, making it 
dangerous to turn either way, and compelling us to 
stand still and see our salvation. Our neighbor’s 
coal-hole is open or insecurely covered, and one leg 
slips in or both heels fly out, with woe to brittle 
bones. There is the peel of orange or banana 
dropped upon the flagging in disregard or defiance 
of our statute in that case made and provided. 
There is the danger of the whip-lash flourished by 
the profane driver of over-freighted wagon, or stuck 
out at conventional right angle over the sidewalk 
by the liveried lackey upon the carriage-box, threat- 
ening loss of eyesight or a mark on the cheek like a 
sabre slash in a German student duel. We bruise 
our legs in climbing over skids stretched across the 
walk, or we barely dodge a box or barrel, or one 
of those pasteboard safes spoken of by the funny 
Man of the Times, falling from a hoistway. A 
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rickety sign endangers our head or a low wire 
our throat. We stop to chat a moment with 
a friend and lean against a deadly charged elec- 
tric pole, and it is all over with the conversa- 
tion. (Why not plant such poles at the street- 
corners for the dispersion of the gangs of loaf- 
ers who there do congregate?) A passing plumber 
burns our coat with his unextinguished hand- 
furnace; a passing carpenter lacerates our trous- 
ers with a saw; a passing porter imperils our 
head with a long piece of gas-pipe on his shoulder. 
One is annoyed, if not endangered, by the servant 
washing the sidewalk by a hose, or the fireman 
carrying his wriggling serpent up a ladder. A 
fresh young Italian maid from Cork, with a white 
muslin night-cap on her head, runs us down with a 
baby-carriage, scarring our shins or necessitating a 
visit to the chiropodist. Then there is the woman’s 
umbrella that wasteth at noonday, scooping us up 
after the manner of a drag-net, or impaling us in 
its blind and headlong charge. All these are side- 
walk perils. If we undertake to cross the street 
dangers multiply. The pedestrian has no rights 
which the driver is bound to respect, and the foot- 
farer, unless a handsome woman personally con- 
ducted by a big policeman, will be subject to being 
run down by the driver of a beer wagon, or a phy- 
sician in a hurry, or the chief of the fire depart- 
ment on his “ golomphing” way to a conflagration, 
or a coroner intent on beating a rival, or a be- 
lated voter standing out till the last moment for 
his price, or even a hearse in its business way 
back from the grave. Runaway horses are an- 
other source of midway peril, and so are wag- 
ons turning around corners with long irons or 
beams projecting from behind. This list per- 
haps might be increased, but these common in- 
stances show that man walks in the city amid 
perils scarcely less than those of the desert, the 
sea, the forest, or even the battlefield, almost as 
deadly as those encountered and enumerated by 
St. Paul. Most of them indeed are ‘‘ perils by 
false brethren,” against which the injunctions and 
penalties of the law are futile. To avoid misappre- 
hension we will add that these lines are not writ- 
ten in the interest of any particular accident insur- 
ance company. 


A case of dying declarations has given rise to 
some interesting comments in the last London law 
journals. The Law Journal says: ‘‘The evidence, 
on the strength of which the deathbed declaration 
of Eliza Schumacher was tendered in the case of 
Reg. v. Gloster, tried this week at the Old Bailey, 
was very slight indeed. It was simply that the 
doctor who received it and attended her in her last 
moments asked her if she made it with the fear of 
death before her eyes, and that she replied in the 
affirmative. With all persons and at all times there 
is the expectation of death which may take the 
form of fear, and all that was added in the case in 
question was an expectation of death by the illness 
from which the patient suffered, If we accept the 
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view of Lord Justice Lush in Reg. v. Jenkins, 38 
L. J. Rep. M. C. 82, that ‘if the declarant thinks 
that he will die to-morrow that will not do,’ the 
evidence was obviously not enough; but most law- 
yers will agree with Mr. Justice Charles that the 
view of Mr. Justice Willes in Rey. v. Peel, that 
death must be thought impending within a few 
hours, better expresses the true test. Lawyers will 
also agree that the evidence in this case clearly did 
not answer that test. One of the reasons given by 
Mr. Justice Byles for the scrupulous, almost super- 
stitious care necessary in accepting dying declara- 
tions — namely, that the prisoner was not present 
—was perhaps a little unfortunate, as likely to sug- 
gest that the presence of the prisoner might make 
them admissible. That is however not the test, 
which is solely and simply whether the state of 
mind of the declarant was such that he believed he 
was lying in the presence of imminent death.” 
And the Solicitors’ Journal says: ‘‘The decision of 
Mr. Justice Charles, which we report elsewhere, 
with regard to the admissibility of dying declara- 
tions, affords a useful qualification of the vague 
common statement that such declarations must be 
made in articulo mortis, In the latest previous au- 
thority on the subject (Reg. v. Osborne, 15 Cox C. C. 
169) Lord Justice Lush laid it down that ‘the 
declarant must entertain a settled, hopeless expec- 
tation of immediate death; if he thinks he will die 
to-morrow that will not do.’ Mr. Justice Charles 
however preferred to accept the test given by Mr. 
Justice Willes in Reg. v. Peel, 2 F. & F. 21, that 
the declarant must have believed death to be im- 
pending, not on the instant, but within a very short 
time. The recent case however, on the other hand, 
shows the scrupulousness with which the condition 
precedent to the admissibility of the statement — 
viz., the abandonment by the declarant of all hope 
of recovery —is to be observed. It only appeared 
that the declarant thought she would die, but had 
not entirely given up every hope of recovery, and 
the learned judge therefore rejected the declara- 
tion, observing that all the authorities showed that 
in order to render a dying declaration admissible 
there must be an unqualified belief in the nearness 
of death. In one of the most recent of these au- 
thorities (Reg. v. Jenkins, 17 W. R. 621; 10. C. R. 
187) the magistrate’s clerk who took the deposition 
of the deceased appended to it the words: ‘I have 
made the above statement with the fear of death 
before me and with no hope of my recovery,’ but 
had afterward, in consequence of something else 
which the deceased said, added the words ‘ at pres- 
ent’ after the word ‘hope.’ The court held that the 
declaration was inadmissible, because it was not 
shown that the defendant was under an unqualified 
belief that death was immediately impending, and 
Mr. Justice Byles observed that dying declarations 
were to be received ‘ with scrupulous—I had al- 
most said with superstitious —care.’’’ The Ameri- 
can cases, as we recollect, do not lay stress upon the 
nearness of death—they do not seem to consider 
time as of the essence of the declaration; but the 












universal and indispensable test is that the victim 
must have utterly abandoned all expectation and 
hope of recovery. 


If we ever get time we shall write a book on the 
humorous phases of actions for negligence brought 
by servants against masters, and in it we shall in- 
clude the case of Reinig v. Broadway Railroad Co, of 
Brooklyn, 49 Hun, 269. It was held that where a 
servant is directed to clean off the snow from a 
roof, and in returning to the ground after doing so, 
in order to avoid a snow-drift at the bottom of a 
ladder on which he is descending, jumps off the 
ladder and falls through a skylight in the roof, 
which is so covered with snow that it cannot be 
seen, he has no right of action against his employer 
for injuries arising therefrom. A case almost as 
impudent as this was that of a brakeman out west 
who sued his company because he slipped on the 
icy ground along the track. He seemed to think 
the company should have sprinkled it with ashes. 
There is another recent skylight case in our Court 
of Appeals, brought by a child of a tenant against 
the landlord for falling from an upper story through 
a skylight. Such injuries are painful, no doubt, 
but we do not see how the maintainer of the win- 
dow-panes is to blame. 





NOTES OF CASES. 

N People v. DeKroyft, 49 Hun, 71, an indictment 
for forgery of the name of Jacob Vogt to an 
instrument also signed by Mary Vogt, his wife, it 
was claimed by the defendant and by Mary that the 
defendant had signed the name of Mary and that 
Mary had signed that of Jacob. On cross-examina- 
tion of Mary by the district attorney a juror asked 
her to write her own and her husband’s name, 
which she did, and the signatures were put in evi- 
dence for comparison. Held, no error. The court 
said: ‘‘The defendant’s counsel attempts to sus- 
tain his objection and exception by the rule of evi- 
dence adopted and in force in this State prior to 
the enactment of chapter 36 of the Laws of 1880, 
that when the genuineness of a signature to an in- 
strument is in dispute other signatures cannot be 
given in evidence which are genuine to enable the 
jury to compare the same with the one in dispute, 
and that no documents can be used for the purpose 
of making a comparison except such as have al- 
ready been put in evidence for other legitimate 
purposes. Two reasons have been assigned for the 
support of the rule mentioned, viz.: First. The 
danger of fraud in the selection of the writings 
offered as specimens for the occasion. Second. 
That, if admitted, the genuineness of these speci- 
mens may be contested and others successively in- 
troduced, to the infinite multiplication of collateral 
issues and the subversion of justice. To which 
Mr. Greenleaf, in his work on Evidence, added 
another, to wit: The danger of surprise upon the 
other party who may not know what documents 
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are to be produced, and therefore may not be pre- 
pared to meet the inferences drawn from them. 
Van Wyck v. McIntosh, 14 N. Y. 489; Doe v. New- 
ton, 5 Ad. & El. 514; 1 Greenl. Ev., § 580. But 
these objections do not apply, and the rule is not 
applicable where the signature offered in evidence 
was written in the presence of the court and jury 
by the person whose signature is in dispute as in 
this case. The issue to which the evidence related 
was whether the witness, Mary Vogt, or the de- 
fendant wrote the name of Jacob Vogt to the in- 
strument set forth in the indictment. The witness 
was called by the defendant to prove that he did 
not and that she did write the name of Jacob Vogt 
to the note, and also that the defendant did and 
that she did not sign her own name thereto. If 
the district attorney was willing to take the risk of 
such evidence the defendant cannot complain that 
this method was adopted for the purpose of testing 
the truthfulness of the defendant’s own witness. 
There is authority to be found in the decisions of 
this and other States in support of the argument 
that the signatures made by the witness during her 
cross-examination in the presence of the court and 
jury was competent evidence on the question of the 
witness’ veracity. In Bronner v. Loomis, 14 Hun, 
841, the action was on a promissory note claimed 
by the plaintiff to have been made by the defend- 
ant, who interposed the defense that her signature 
thereto was a forgery. The defendant was exam- 


ined as a witness in her own behalf, and on her 
cross-examination she at the request of the plaintiff 


wrote her name on a slip of paper, which was re- 
ceived in evidence on the plaintiff's offer and over 
the defendant’s objection, and it was held to be 
competent evidence. In that case, as in this, the 
inquiry was whether the signature in question was 
or was not that of the witness who had testified on 
the direct examination that it was not. In Chan- 
dler v. Le Barron, 45 Me. 534, it was held that a 
writing made in the presence of a court and jury by 
the party whose signature is in dispute may be sub- 
mitted to the jury for the purpose of comparison. 
In the case of Doe v. Wilson, 10 Moore Priv. Coun. 
Cas, 202, that tribunal in its opinion said: ‘Their 
lordships have no doubt that if on a trial in nisi 
prius a witness had denied his signature to a docu- 
ment produced in evidence, and upon being desired 
to write his name had done so in open court, such 
writing might be treated as evidence in the case 
and be submitted to the jury, who might compare 
it with the alleged signature to the document.’ 
We think the court below committed no error in 
allowing the signatures to be introduced in evi- 
dence under the circumstances of this case. We 
may properly add, in this connection, that the rule 
as stated does not permit a party, the genuineness 
of whose signature is in dispute, to write his name 
in the presence of the court and jury and then give 
it in evidence in his own behalf for the jury to in- 
stitute a comparison between it and the one in 
question. The party so situated would be under a 
great temptation to produce a signature in appear- 





ance altogether dissimilar to the one sought to be 
sustained by the adverse party as genuine. King 
v. Donahue, 110 Mass. 155. The district attorney, 
in his argument in support of the competency of 
the evidence objected to, contends that by the pro- 
visions of chapter 36, Laws of 1880, the evidence 
was made competent, even if the same was not by 
the common-law rule which previously prevailed in 
this State. It may be that the act referred to is 
broad enough in its provisions to make the evi- 
dence competent, but we prefer to place our decis- 
ion on the ground already stated.” See Springer 
v. Hall, 83 Mo. 693; S. C., 53 Am. Rep. 598; Na- 
tional Bank of Chester Co. v. Armstrong, 66 Md. 118; 
8. C., 59 Am. Rep. 156; Morrison v. Porter, 35 Minn. 
425; 8. C.,59 Am. Rep. 331; Rose v. First National 
Bank of Springfield, 91 Mo. 399; S. C., 60 Am. Rep. 
258. In First National Bank v. Robert, 41 Mich. 
709, it was held that a defendant whose signature 
is in dispute may not be required on cross-examina: 
tion to write his name for the purpose of compari- 
son. See also Hayes v. Adams, 2 T. & C. 598. 


In Fitepatrick v. Garrisons and West Point Ferry 
Co., 49 Hun, 288, it was held that where a ferry 
company carries on a business which naturally draws 
together numbers of people in a place which is open 
to the public, with instruments which are so defec- 
tive as to be eminently dangerous to human life, it 
is guilty of a breach of duty to the public for inju- 
ries resulting therefrom, although the party injured 
may not have come upon the place on any business 
connected with the ferry company. The plaintiff 
and other boys had gathered on the dock where the 
ferry-boat landed, and got upon a bridge and by 
their weight brought it down on the boat with some 
force, the result of which was that a bolt, which 
had fastened to it a chain running over a pulley 
with a weight at the other end, pulled out of one 
corner of the bridge, and the weight on that side 
fell, striking the plaintiff. The place at which the 
accident happened was Cranstons’ dock, at High- 
land Falls, which was private property, which did 
not belong to the defendant, nor did the defendant 
have any lease of it, although it had been used by 
the defendant for some time for the landing of its 
boat. The court said: ‘‘The accident under con- 
sideration occurred at a place which was open to 
the general public, which they had been long ac- 
customed to use, and into which they were impli- 
edly invited to enter. They had therefore a right 
to assume that no traps existed that would make 
such entry dangerous. The appellant claims that 
as the plaintiff came upon the premises solely to 
gratify his curiosity, and was at most but a licensee, 
the defendant owed him no duty of active vigi- 
lance. But defendants must be held to have con- 
templated the natural consequences of their acts. 
They carried on an occupation which would natur- 
ally draw together numbers of people in a pub- 
lic place, with instruments that were so defec- 
tive as to be eminently dangerous to human life, 
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That was a breach of duty to the public for which 
they may be justly held responsible. The plaintiff 
might well suppose that defendant’s business was 
conducted with ordinary care; there being no 
warning of danger, he may well have thought that 
none existed. In thus supposing, and in acting 
accordingly, the jury have found that he was not 
guilty of negligence. We think the question was 
properly submitted and by them properly decided. 
We also think this case is within the reason of the 
rule that holds the owner of the real estate liable 
when he allows a dangerous place to exist without 
warning, so near a highway that by-passers will be 
liable to suffer. If the owner of real estate will dig 
a pit nigh to the public road he must fence it or be 
liable for the injuries it occasions. Such owner is 
bound to anticipate that a traveller may deviate 
from the beaten path. And a technical trespasser 
does not thereby forfeit the protection of the law. 
As in the case of the druggist who sends abroad a 
dangerous medicine under a false label, no ‘ privity 
of contract’ is necessary. The duty which one owes 
to the public to forbear from conduct which may 
endanger the safety of others is the foundation of 
the action.” 


In Weidekind v. Tuolumne County Water Co., 
California Supreme Court, December 23, 1887, it 
was held error to allow an attorney and counsellor- 
at-law, who had formerly acted for the plaintiff in 
the trial of a cause, to appear and act on behalf of 


the defendant at a subsequent trial of the same cause ; 
his avowed intention being to assist the defendant 
with all the knowledge and secrets he had gained 
from plaintiff. The court said: ‘‘This action of 
the court is contended to be such an irregularity on 
its part as prevented the plaintiff from having a 
fair trial. It was within the power of the court, if 
satisfied that the attorney in question had acted on 
the plaintiff's side of the case on the former trial, 
to prohibit his acting on the other side in another 
trial. Weeks Attys.,§ 120. There can be no doubt, 
from the statement of the attorney to the court, that 
he proposed to act, and it is also certain that he did 
act, as an attorney and counsellor for the defendant 
in the trial of a cause where he had formerly acted 
for the plaintiff. The trial court had a right, and 
it was its duty to have forbidden the attorney from 
changing sides in the same suit, though at different 
trials; for to do otherwise was ‘to defeat the very 
purpose for which courts were organized, viz., the 
administration of justice.’ Wilson v. State, 16 Ind. 
892. The evidence in this case and the statement 
of the attorney himself was sufficient to show the 
court that his intention was, for the benefit of the 
defendant, to use at that time all the knowledge 
and secrets he had gained from his former client in 
preparing for and conducting one trial, and observ- 
ing and watching the developments of two others. 
This court, speaking to such a question, says: ‘ We 
are of opimion that the court in that case would 
have restrained him, even had he been unjustly 
discharged, and he was allowed, as contended, to 





be employed by the adverse party. The law se- 
cures the client the privilege of objecting at all 
times and forever to an attorney, solicitor or coun- 
sellor from disclosing information in a cause confi- 
dentially given while the relation exists. The 
client alone can release the attorney, solicitor or 
counsel from this obligation. The latter cannot 
discharge himself from the duty imposed on him 
by law.’ Jn re Cowdery, 69 Cal. 50. The attorney 
himself boldly avowed his attention so to act. The 
court permitted him to do it, notwithstanding the 
plaintiff's objection. This we think was an error, 
and in the absence of any proof to the contrary in- 
jury must be presumed to have resulted to the 
plaintiff, whereby he was prevented from having a 
fair trial of his case.” 


—_—__—___— 


CORPORATION — BY-LAWS —RESTRAINT OF 
TRADE. 


NEW YORK SUPREME COURT, GENERAL TERM. 


THOMAS V. MusICAL PROTECTIVE UNION.* 


A corporation organized for the cultivation of music, and the 
promotion of good feeling and friendly intercourse 
among the members of the musical profession and for 
the pecuniary relief of its members, enacted by-laws pro- 
viding that no member should perform in auy orchestra 
or band in which any person was employed who was not 
a member of the defendant company, or employ any 
such person, and requiring a residence of six months in 
the United States for eligibility to membership. Held, 
void. 


PPEAL from a judgment in favor of the plaintiff 
recovered on a trial at Special Term. 

The judgment recovered restrained the defendant 
from enforcing its by-laws against the plaintiff to re- 
cover penalties or fines of $10 and #20 for employing a 
person in his orchestra who was not a member of the 
Protective Union. The defeudant was incorporated 
by chapter 168 of the Laws of 1864, afterward amended 
and enlarged by chapter 321 of the Laws of 1878. By 
the act of incorporation the persons named in it, and 
those associated with them, and all other persons who 
should afterward be so associated, and their succes- 
sors, were constituted, created and declared to bea 
corporation and body politic, for the cultivation of 
the art of music in all its branches, and the promotion 
of good feeling and friendly intercourse among the 
members of the profession, and the relief of such 
of their members as should be unfortunate, so far 
as their means, in theiropinion, would permit. The 
plaintiff became a member of the union in or prior to 
the yeur 1876. He was absent from the city of New 
York, residing in Cincinnati from 1878 to 1880, but 
during his absence his dues were paid and his mem- 
bership continued, and he again renewed it in 1883. 
While he was absent, and in the year 1882, the by-laws 
of the corporation, now in controversy, were adopted. 
And in August, 1885, the plaintiff proposed to Felix 
Bour to employ him as an oboeist to perform jin his 
orchestra. Bour was at that time a foreigner, resid- 
ing in Europe, and not eligible for membership in the 
union until he should reside here for the period of six 
months. This proposal was followed by a formal 
agreement for his employment with the plaintiff, 
made on the 21st of September, 1885, and under that 
agreement he acted as one of the musical members of 
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the orchestra. And it was for that employment that 
it was proposed to take proceedings against the plain- 
tiff and impose a fine upon him, asa violation of the 
by-laws of the union. These by-laws, so far as they 
are important to be considered in the disposition of 
the appeal, are the following: 


ARTICLE 3 — DUTIES OF MEMBERS. 


SECTION 1. It shall be the duty of every member to 
refuse to perform in any orchestra or band in which 
any person or persons are engaged who are not mem- 
bers in good standing, excepting organists and direc- 
tors of musical societies and members of travelling 
companies, and with such for no longer a period than 
four weeks; and any member who shall have violated 
this section shall be deemed to have committed a 
breach of good faith and fair dealings between the 
members of this society, and shall be punished accord- 
ing to section 2, article 11. 

§ 2. It shall also be deemed a breach of good faith 
and fair dealing between members of this union for a 
member of the same tou employ a suspended or non- 
member; also to assist in any public performance 
given wholly or in part by amateurs, and under arti- 
cle 11, section 2, a violation of the first five sections of 
article 3 of the by-laws shall be considered as a breach 
of good faith, and the offender shall, after a fair and 
impartial investigation by the board of directors, if 
found guilty, be fined for the first offense ten dollars, 
for the second offense twenty dollars, and for the third 
offense be expelled by the board of directors, whose 
decision shall be final. , 

Another by-law required a residence of six months 
in the United States as a condition to eligibility to 
election to membership in the corporation. 


King & Clement, for appellant. 
Eustace Conway, for respondent. 


Brapy, J. Justice Daniels has elaborately ex- 
pressed his views of the questions involved on this ap- 
peal as they present themselves to his mind. If the 
by-laws under which the defendant meant to proceed 
against the plaintiff were valid, there would be no dif- 
ference of opinion as to the result. They are not so 
however so far as they sustain the contemplated ac- 
tion of the defendant in interfering with the orches- 
tral construction of the plaintiff. By the charter the 
objects of the defendant were declared to be the cul- 
tivation of the art of music in all its branches, and the 
promotion of good feeling and friendly intercourse 
among the members of the profession, and the relief 
of such of their members as should be unfortunate so 
far as the means in their opinion would permit. The 
by-law which requires every member to refuse to per- 
form in any orchestra or band in which any person or 
persons are engaged who are not members of the un- 
ion in good standing, excepting organists and direc- 
tors of musical societies and members of travelling 
companies and with such, for no longer than a period 
of four weeks is not at all designed for the promotion 
of good feeling among the members of the profession 
and the relief of the unfortunates. Nor is the follow- 
ing designed to accomplish any such beneficent result : 
Section 2. It shall also be deemed a breach of faith 
aud fair dealing between members of this union fora 
member of the same to employ or engage a suspended 
or non-member; also to assist in any public perform- 
ance given wholly or in part by amateurs. The effect 
is to create a close corporation and to force each mem- 
ber of the profession to become a member also of the 
union, unless he prefers to abandon his calling, or seek 
some locality where he can employ his talents and ex- 
hibit his capacity to procure means for his support 
and that of his family if he have any. The by-law 
which requires a residence of six months in the Uni- 





ted States before eligibility occurs for election as a 
member in view of the restrictions contained in the 
other by-laws virtually prohibiting him from exercis- 
ing his calling, is also arbitrary and not calculated to 
promote that general good feeling and good fellowship 
which it was the object of the union to attain. It is 
arbitrary for the reason that during the period men- 
tioned the musician is proscribed, unless he seeks 
some other place where his professional brethren do 
not present as a formidable barrier to hisemployment 
his recent advent to this country. This strikes at 
talent, capacity, distinction, usefulness and the enjoy- 
ment of a meritorious performance by the public 
which is the chief design of music, which has charms, 
we are told, even to soothe the savage breast. There 
is no response to be successfully made to the charge 
that such elements are not only against public policy, 
but antagonistical to the right of every man to earn, 
by honest labor, lawful in itself, whatever it will com- 
mand, whether the laborer or artisan or artist be for- 
eign or native born. It would, doubtless, be a clever 
mode of securing, per force, the advantages of a suc- 
cessful union if the exclasion from labor of all musi- 
cians not members of the union could be accomplished, 
but this may not bedone. Unions of a benevolent or 
protective character should be the result of good feel- 
ing and a just appreciation of the rights of others and 
not arbitrary or oppressive. The inciting motive to 
join them should be fraternal and not an apprehension 
of disaster. 

It has been justly said that associations have no 
more right to inflict injury upon others than individ- 
uals have. All combinations and associations de- 
signed to coerce workmen to become members, or to 
interfere with or obstruct, vex or annoy them in 
working or in obtaining work because they are not 
members, or in order to induce them to become mem- 
bers, or designed to interfere with the perfect free- 
dom of employees in the management and control of 
their lawful business, or to dictate in any particular 
the terms upon which their business shall be con- 
ducted by means of threats or injury or loss, by inter- 
ference with their property or traffic, or with their 
lawful employment of other persons or designed to 
abridge any of these rights, are illegal combinations or 
associations. Brown, J. Old Dominion Steamship Co. 
v. John J. McKenna, 35 Alb. L. J. 208, March 12, 1887. 
The charter of the defendant gave them no authority 
to adopt by-laws containing such elements. By the 
sixth section of that grant they were not to be incon- 
sistent with any existing law. The plaintiff, by be- 
coming a member of the union, did not bind himself 
to observe any unlawful feature of the constitution 
and by-laws. When they are against public policy 
and in restraint of trade, and therefore illegal and in- 
valid, no assent or acquiescence can bind. Bissell v. 
Michigan, etc., R. R. Co., 22 N. Y. 258. 

The propriety of granting relief in a case like this 
cannot well be questioned. The engagement of the 
oboeist was for a period, and each performance was a 
violation of the by-laws. Section 1 of article 3, 
as we have seen, made it the duty of every member of 
the defendant’s society, including the plaintiff, to re- 
fuse to perform with him, as he was not a member of 
the union and its violation repeated might subject 
him to expulsion. The initiation of a proceeding in 
any form which could lead to such a result, founded 
upon by-laws illegal and invalid, should be arrested, 
and especially when the consequence might be the dis- 
bandment of an orchestra gotten together by tact, 
skill and industry, and which, if dispersed, might not 
be combined by any effort. It is enough that threats 
of such a disaster, with apparent power to accomplish 
it, are presented for consideration to warrant an in- 





junction. The element of irreparable injury springs 
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naturally from them, and invokes the equitable inter- 
vention of this court. 

The danger apprehended of the dispersion suggested 
is sufficiently imposing, and the injured person should 
not be required to wait until the mischief is nearly com- 
plete before the machinery of a court of justice should 
beset in motion. If the act contemplated bein violation 
of law, and from its nature one in which the public 
interest is concerned, or be one by which it is appar- 
eut an irreparable mischief is about to be done, the re- 
lief should not be made subservient to the doubtful 
proposition in such a case that damages may be ob- 
tained by an action at law, and the injunction conse- 
quently should not issue. 

It is thought therefore, and with great deference to 
the learned opinion of Justice Daniels, that the decree 
appealed from should be affirmed with costs. 

Van Brunt, P. J., concurred. 


DANIELS, J., said, among other things: The more 
important point however in the case is that which 
presents the legality of the by-laws themselves. The 
one which has been most directly brought in question 
is section 1 of article 3, defining and declaring the du- 
ties of the members of the union. By this section it 
has been made the duty of every member to refuse to 
perform in any orchestra or band in which any person 
or persons are engaged who are not members of this 
union in good standing, except organists and directors 
of musical societies and members of travelling com- 
panies, and with such persons fora no longer period 
than four weeks. The adoption of this section by the 
union has been objected to as beyond the authority 
conferred upon it by its act of incorporation, and that 
view was followed in the judgment recovered at the 
tfial. Whether this was correct or not depends upon 
the construction to be placed upon the act of the Leg- 
islature incorporating the defendant. The principal 
as well as the important authority conferred upon it 
for the adoption of by-laws, is contained in section 6 
of chapter 168 of the Laws of 1864. By this section it 
has been declared that the said corporation shall have 
power, from time to time, to make and establish such 
by-laws, rules and regulations, not inconsistent with 
any existing law, as they shall judge proper, for the 
election of their officers and agents, for prescribing 
their respective functions and the mode of perform- 
ing the same, for allowing them, or any of them,a 
suitable compensation, for admission of members, for 
imposing and collecting admission fees, fines and con- 
tributions from members, for defraying the erection 
of the building hereinbefore authorized, for regulat- 
ing the times and places of meeting, for suspending or 
expelling such members as shall refuse or neglect to 
comply with the said by-laws and regulations, and 
generally for the management of their property, the 
regulation of their affairs and the transfer of their 
stock. In support of the judgment, it has been urged 
that a strict construction should be placed upon this 
section to limit and restrain the authority of the cor- 
poration underit. And authorities have been cited 
maintaining that as the general rule applicable to acts 
of incorporation. But this rule cannot be so applied 
in this instance; for, by section 10 of the act, it has 
been required that it ‘“‘ shall be favorably construed in 
allcourts and placesfor the purposes thereby in- 
tended.”” The language employed in the section must 
therefore be given its free and unrestrained force and 
meaning. By this language the authority to enact by- 
laws for the imposition and collection of fines, and the 
suspension or expulsion of members who shall refuse 
to comply with the by-laws, was conferred upon the 
corporation. The only restriction to which the au- 
thority has been subjected is that the by-laws should 
not be inconsistent with any existing law. No exist- 








ing law has been either cited or discovered, with which 
this by-law has been urged to be in conflict, other 
than the provisions contained in the statutes of the 
State on the subject of conspiracies. And it isto that 
standard that the by-law must be brought to ascertain 
whether it does in fact conflict with this statute of the 
State. lf it is inconsistent with the provisions of the 
statute, then it is inoperative and void; but if it ig 
not inconsistent with the statute, then these provis- 
ions are valid, and the union is entitled to carry them 
into effect. The criterion of this inconsistency must 
be the same as the courts have applied in the con- 
struction of statutes. And by that standard, if the 
statute and the by-laws at the same time can be car- 
ried into full force and effect, then there is no incon- 
sistency or conflict between the one and the other. 
And it is as much the duty of the court to maintain 
the by-law in that case as it would be to maintain a 
statute embodying the same provisions, where it could 
be reconciled with the provisions of another or later 
statute relied upon as conflicting with it. The princi- 
ple to be applied is far-reaching in its effects. For 
since the incorporation of the defendant, chapter 267 
of the Laws of 1875 has been enacted, providing for the 
incorporation of any five or more persons of full age, 
citizens of the United States, a majority of whom 
shall also be citizens of this State, into a society or 
club, for social, mutual berefit, benevolent, temper- 
ance, politics, economic, patriotic, gymnastic, athletic, 
military drill, musical, dramatic, literary, artistic, 
yachting, hunting, fishing, bathing, or lawful sporting 
purposes. And each of such bodies has been invested 
with the authority of adopting by-laws, not inconsist- 
ent with the Constitution and laws of the United 
States or of this State. And it is notorious that a 
very large number of corporations, of these several 
descriptions, have been organized under the provis- 
ions of this act and acts amendatory thereof. Andan 
abridgment of the powers of the defendant will be 
equally so of each of these clubs. 

The case of People v. Fisher, 14 Wend. 9, has been 
pressed upon the attention of the court as an author- 
ity sustaining the contention of the plaintiff that this 
by-law is inconsistent with a law of the State. That 
was an indictment against the defendants for entering 
into a combination to advance their wages as journey- 
men shoemakers, and the court did hold that to be 
an indictable offense under the law of the State relat- 
ing to conspiracies. It proceeded not only upon acon- 
sideration of the statute, but also upon the effect of 
certain early English authorities sustaining the view 
adopted by the court. This may very well be said to 
have been a harsh construction of the law, certainly it 
was so as faras it depended upon the decisions in 
England which in their administration strongly dis- 
criminated against combinations of the mechanical 
and laboring classes. Its doctrine however was fol- 
lowed in People v. Medical Society of Erie County, % 
Barb. 570. But it was finally regarded with so much 
disfavor as to be abrogated by chapter 19 of the Laws 
of 1870 permitting the ‘‘ orderly and peaceable assem- 
bling or co-operation of persons employed in any pro- 
fession, trade or handicraft, for the purpose of secur- 
ing an advance in the rate of wages or compensation 
or for the maintenance of such rate.’’ And a great 
change seems also to have since been made by statu- 
tory enactments in the same general direction in the 
kingdom of Great Britain. Regina v. Duffield, 5 Vo. 
C. C. 404; Regina v. Shepherd, 11 id. 325. A still fur- 
ther advance was made in this State in the spirit of 
this legislation by the enactment of the Penal Code, 
which took effect on the Ist of May, 1882, and that was 
probably in force at the time when this particular by- 
law was adopted by the defendant. By section 170 of 
this Code no conspiracy is punishable criminally unless 
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it is one of those euumerated in the two preceding sec- 
tions. The only one of these two sections appli- 
cable to this by-law in section 168. But in neither 
of the subdivisions of that section has it pro- 
hibited the adoption or enactment of a by-law, or the 
making of an agreement between two or more per- 
sous, forbidding the members of an associated body of 
men from employing themselves or rendering their 
services with a person or persons not members of the 
organization. What it has forbidden, and all that it 
has forbidden in this respect, is that by subdivision 5 
of section 168 two or more persons shall not conspire 
together ‘‘to prevent another from exercising a lawful 
trade or calling, or doing any other lawful act, by 
force, threats, intimidation, or by interfering or 
threatening to interfere with tools, implements or 
property belonging to or used by another, or with the 
use or employment thereof.’’ A violation of this pro- 
vision of the law has been made a misdemeanor, and, 
like all criminal laws, it cannot be extended by con- 
struction. Verona Cheese Co. v. Murtaugh, 50 N. Y. 
$14, 316. But the court is only bound to enforce the 
provisions according to the fair import of the lan- 
guage employed in their enactment. An agreement 
made between two or more persons, or 9 by-law 
adopted under such authority as was conferred upon 
the defendant, that the associates or members would 
not perform their services with any person or persons 
not members of the organization, has not, by this lan- 
guage, been forbidden. What the statute has forbid- 
den is that another person shall not be prevented by 
force, threats, intimidation, or by interfering, or 
threatening to interfere with tools, implements or 
property belonging to or used by another, or with the 
use or employment thereof, from exercising a lawful 
trade or doing any other lawful act. The means by 
which the offense is to be committed, as it has been 
declared, are clearly applicable to both branches of the 
fifth subdivision of section 168 of the Penal Code. And 
those means in each enumerated instance include 
more than an agreement or a by-law, forbidding the 
associates to enter into an employment or to perform 
their services in conjunction witha person not a mem- 
ber of the associated individuals. This by-law pro- 
vided for no use of force, threats, intimidation or in- 
terference with Bour. It wasin no manner directed 
against him or any other person not a member of the 
union. He was left at full liberty to employ himself 
wherever he might be able to obtain employment. 
He might act wholly for himself or associate with 
other persons in musical performances. His liberty 
wasin no manner abridged or restricted. And no 
force, threats, intimidation or interference forbidden 
by this subdivision, was proposed to be used against 
the plaintiff himself for violating this by-law. He was 
at full liberty to withdraw from the union, and in 
that manner relieve himself entirely from all obliga- 
tion to observe the by-law, or if he did not choose to 
take that course, to employ persons who were not 
members of the union, which could dono more than 
to subject him to the loss of his membership in the 
union. It could not control him, neither did it pro- 
pose to do so, by any such enforced action against him 
as is mentioned in the statute; neither were any 
threats made against him, or any acts of intimidation, 
or interference proposed which could result in abridg- 
ing the free exercise of his own choice and employ- 
ment. But he was left to control himself as he might 
elect todo that. If he elected to continue a member 
of the union, then the by-laws required him to em- 
ploy his fellow members to the exclusion of other per- 
sons. If he was not satisfied to submit to that re- 
traint he was at full liberty to withdraw and to em- 
ploy whomsoever he might choose. Orif he did not 
withdraw from his membership, the utmost the union 





could do would be to exclude him therefrom by a vote 
of its board of directors, which would, in no manner, 
interfere with his freedom of action or impose any 
punishment whatever upon him. There was no re- 
straint exercised over hisconduct. He was in no man- 
ner prevented from exercising his lawful calling, or 
doing any other lawful act, by either of the means 
mentioned in this subdivision of theCode. There was 
accordingly no conflict between this by-law and the 
statute, but both could well subsist and be maintained 
together. 

The case presented cannot be held to be included 
within subdivision 6 of section 168 of the Penal Code, 
for what may, or may not, be done in the way of pre- 
venting another from exercising a lawful trade or call- 
ing, or doing any other lawful act, has been clearly 
and fully declared in subdivision 5 of the same seo- 
tion. And that has been enacted in such a manner as 
to carry with it the clear implication that what it has 
not forbidden may lawfully be agreed upon and per- 
formed. This enactment, which first found its place 
in the Penal Code, evinces the intention of the Legis- 
lature to have been, to control the conduct of parties 
in any manner interfering with the exercise of the 
lawful trade or calling of another, or doing any other 
lawful act, only by the provisions contained in this 
fifth subdivision. And it permits all such acts as have 
not been in this manner forbidden. And that will 
leave any two or more persons at liberty to agree not 
to enter into any employment in which a person or 
persons, offensive or objectionable to themselves, may 
for the time being be employed. And as an agreement 
to that effect would not be obnoxious to this enact- 
ment, a by-law of a corporation certainly could not be 
more so when it was made to depend upon the sole 
fact that it should not be inconsistent with the law.of 
the State. Distinguishing Dunham v. Village 
Rochester, 5 Cow. 462; Hooker v. Vandewater, 4 Denio, 
349; Stanton v. Allen,5 id. 434; Springhead Spinning 
Company v. Reily, L. R., 6 Eq. Cas. 551; Old Dominion 
Steamship Company v. McKenna, 35 Alb. L. J. 208; 
Brien v. Longshoremen’s Union Protective Associa- 
tion; People v. Seamen’s Boarding House ; Bowen v. 
Matheson, 14 Allen, 499; Carew v. Rutherford, 106 
Mass. 1; Master Stevedores’ Association v. Walsh, 2 
Daly, 1. In this instance it is not charged, neither 
does the proof maintain the fact, that the union was 
actuated by any malicious or unlawful intention in 
the adoption or enforcement of this by-law. But it 
was enacted to maintain what was undoubtedly 
deemed to be the best interests of the association, in- 
tending only to influence and affect the conduct of its 
own members, and leaving them also at full liberty, if 
they were dissatisfied with its restraints, to withdraw 
and in that manner remove themselves from the juris- 
diction of the association. 

The plaintiff, when he became a member of the un- 
ion, assented to the exercise of the legal authority 
conferred upon it by its incorporating act. And he 
could not insist upon maintaing his membership and 
the privileges and immunities appertaining to it, 
without observing the by-laws adopted by the union, 
as long as there was no inconsistency between them 
and any law of the State. What the law has done has 
been to invest all persons with the utmost freedom 
for their own employment and the performance of 
their own services. Each person may follow his em- 
ployment, unassociated with any other, or he may as- 
sociate himself with others, who may prescribe the 
terms of their respective employments, provided it is 
not proposed to interfere with others having equal 
rights and preventing them by threats, intimidation or 
other unlawful interference, from persisting in and 
enjoying the same measure of freedom. The rights 
and privileges of the employer and employed are re- 
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ciprocal. Each is vested with full liberty to carry on 
his business, or pursue his employment individually, 
or associated with others as he may deem that to be 
best, and to be protected from all unlawful interfer- 
ence by force, threats or intimidation, or the other 
means of interference mentioned in the statute. To 
that extent every person is vested with complete and 
perfect liberty under the laws. That was not abridged 
by the by-law in controversy in this case. What it re- 
quired of the plaintiff was, if he continued to be a 
member of the union, that he should carry on his or- 
chestra, employing only members of the union. It 
provided no means for excluding others from his em- 
ployment, or of restraining him in any manner from 
withdrawing from the union and employing whomso- 
ever hechose. All the liberty that any citizen could 
legally demand was in this manner accorded to him. 

Whatever he might do would be the result of his 
own voluntary inclination. If he continued to identify 
himself with the union it was subject to the obligation 
assumed by him of obeying ali its lawful by-laws. If 
he elected not to be bound by this obligation he was 
at liberty at any moment to terminate bis member- 
ship. And as it left him in that condition, the by- 
laws cannot justly be held to have transcended the au- 
thority conferred upon the corporation for its enact- 
ment, or in any manner to be inconsistent with any 
existing law of the State. 


——__.——————— 


ASSUMPSIT—MONEY HAD AND RECEIVED 
—WHEN LIES. 
RHODE ISLAND SUPREME COURT, JULY 14, 1888. 


RuoveE IsLAnD HospPiItat Trust Co. v. MANCHESTER. 

A wife devised her property to her husband for life, with 
power to sell any part and appropriate the proceeds to his 
own use. He pledged certain bonds payable to bearer to 
secure a loan, and afterward asked the pledgees to take 
the bonds in payment of their debt, which they did; but 
upon the payment of the bonds, there being a surplus 
over the debt, they out of friendship to the husband, who 
was now dead, remitted the surplus to the administrator. 
Held, that the executor of the wife could not maintain 
assumpsit for money had and received against the admin- 
istrator of the husband for such sum, on the ground that 
the will gave the husband no power to pledge the bonds, 
as there was no privity between them orany duty or trust 
toward plaintiff growing out of the receipt of the same. 


N petition for new trial. Action by plaintiff, as 

executor of Mary R. Burnside, against defendant 

individually. Plaintiff was nonsuited, and petitions 
for new trial. 


Arnold Green and Jossph C. Ely, for plaintiff. 
Francis Colwell, Samuel P. Cold and Walter H. Bar- 
ney, for defendant. 


Srrness, J. Mary R. Burnside, by her will, proved 
April 4, 1876, gave to her husband, Ambrose E. Burn- 
side, all her property, which included certain Buckner 
bonds, for life, with power and authority at pleasure 
to sell and trausfer any part of the personal property, 
and to appropriate the proceeds to bis own use. Jauu- 
ary 7, 1879, Burnside procured a loan from the Farm- 
ers’ Loan & Trust Company of New York of the sum 
of $15,000, depositing fifteen of said Buckner bonds of 
the par value of $3,000, as collateral security. Burn- 
side died September 13, 1881, at which time the Farm- 
ers’ Trust Company still had the bonds, claiming that 
sometime prior to hisdeath he applied to the com- 
pany to release him from his indebtedness, by taking 
the bonds, which were made payable to bearer, as 





their own property, in payment of his debt; and that 
the company agreed to this arrangement, afterward 
treating the bonds as their own. Upon payment of 
the bounds, with their accrued interest, in January, 
1883, there was a surplus or profit over and above the 
amount of the loan and interest up to that time, 
amounting to $5,641.84, which was remitted to the de- 
fendant as administrator on the estate of General 
Burnside. A substantially similar transaction took 
place between General Burnside and William H. Os- 
born, of New York; the loan being $10,000 upon ten 
bonds, the sum remitted by him to the defendant be- 
ing $3,844.75. 

Upon this state of facts the plaintiff sues the de- 
fendant for the surplus remitted to him, as money bad 
and received by him, to the plaintiff's use, claiming 
under the decision in Trust Co. v. Bank, 14 R. I. 625, 
that the power of sale given to General Burnside did 
not authorize him to mortgage or pledge the property 
left to him by his wife; that the transaction was a 
pledge, and that consequently the surplus arising from 
the pledge belongs to the estate of Mrs. Burnside, and 
not to the defendant, because the bonds belong to her 
estate. The plaintiff has suits now pending against 
the Farmers’ Loan & Trust Company and Osborn, in 
New York, for the entire proceeds of the bonds. It 
appeared from the plaintiff's witnesses that the Farm- 
ers’ Loan & Trust Company and Osborn claimed to 
have bought the bonds in the manner stated, and that 
they remitted the surplus to his estate, not because of 
any obligation to do so, but voluntarily, because hav- 
ing made the loans from friendship to General Burn- 
side, they did not wish to retain a profit from the 
transaction. Evidence of these facts was offered to 
the jury, whereupon the defendant’s motion for a non- 
suit was granted, and the plaintiff now prays for a new 
trial. 

The question is, assuming that the plaintiff can show 
that the bonds belong to the estate of Mrs. Burnside, 
can it maintain an action of assumpsit against the de- 
fendant for the money which he has thus received, 
not on account of her estate, either intentionally or 
by mistake, but undera claim of right? The plaintiff 
makes the broad claim that when one can show an 
equitable claim for money he can maintain an action 
for it in assumpsit. Expressions tothis effect are to 
be found in many of the opinions cited by the plain- 
tiff, and yet it will be found, upon examination, that 
the cases themselves do not establish such a_ proposi- 
tion. Itis true that the action of asswmpsit is not 
confined within the lines of actual promise and con- 
tract, but extends to many cases where a plaintiff can 
recover only upon equitable grounds, from which a 
promise and contract are implied. But it does not 
follow that an action of asswmpsit willlie upon a merely 
equitable claim. It does not depend simply upon whata 
court or jury may think is fair andright. There must 
be some discernible limit to the action in its equitable 
form, and this limit appears in general terms to be in 
the nature of atrust; thatis to say, when the defend- 
ant has received money or its equivalent, under cir- 
cumstances amounting to a trust to pay it over to the 
plaintiff, privity of contract arises from the relation 
of the parties, and a promise is implied. This distine- 
tion is clearly brought out in Nolan v. Manton, 46 N. 
J. L. 231. Upon the plaintiff's showing that the de- 
fendant had received money from a bank, where it 
had been deposited in the name of ber deceased hus- 
band, upon a promise to pay it over to an administra- 
tor, when one should be appointed, it was held that 
this was a trust in favor of the plaintiff administrator, 
and a nonsuit was properly refused. But the defend- 
ant, on her part of the case, denied that she received 
the money upon any such trust, and contended that 


it was her own, and that the officersof the bank, be- 





The trim tir 


Fen Rr eX eae se eT 


Fmeote 


THE ALBANY LAW JOURNAL. 13 











ing satisfied that she was the owner, paid it over to 
heras such. Her counsel then asked the court to in- 
struct the jury that the receipt of money under such 
aclaim would not raise animplied promise in law to 
pay the money to the plaintiff, aud if this were the 
fact the action could not be maintained. This re- 
quest was refused, but the refusal was held to be error 
and the judgment for the plaintiff reversed. This 
case follows the earlier case of Sargeant v. Stryker, 16 
N. J. L. 464, which is a very thorough and instructive 
examination of this subject, on principle and author- 
ity. An analysis of the cases cited by the plaintiff, 
which are representative cases out of many, disclosesa 
trust relation quite sufficient to sustain the action in 
the particular instances, without adopting the broad 
expressions that have been usedin many of the opin- 
ions as the rule of law. Gaines v. Miller, 111 U. 8S. 395, 
was a case of ratification of a sale of plaintiff's prop- 
erty and suit for the proceeds. 

If the defendant sold the plaintiff's property, clearly 
they would hold the proceeds to her use, and the court 
soheld. Bankvy. Bank, 22 Blatchf. 58, was a case of 
collection of negotiable paper with a qualified indorse- 
ment. Under the notice given by the indorsement it 
was held that the money was received to the plain- 
tiffsuse. White v. Bank, 64 N. Y. 316, was to re- 
cover back money paid on an altered draft, in ignor- 
ance of the forgery. Thedefendant bad received the 
plaintiff's money without right, and could only hold 
it for the plaintiff. Risdon v. De La Rua, 51 N. Y. 
Super. Ct. 63, was to recover money which the de- 
fendant’s testator had agreed to pay to the plaintiff 
when collected. Harper v. Claxton, 62 Ala. 46, was to 
recover back money paid on a rescinded contract. 
When the money which the defendant received from 
the plaintiff was no longer the consideration for a con- 
tract, it belonged to the plaintiff, and was held to her 
use. Lawson’s Ex’r vy. Lawson, 16 Grat. 230; S. C., 80 
Am. Dec. 702, was for specific money delivered to the 
defendant by plaintiff's testator for safe keeping. A 
trust results to the owner from the custody or dispo- 
sition 6f his property. Railroad Uo. v. Bank, 73 Ga. 
383, was a case of special indorsement of adraft. Held, 
that the plaintiff in error had notice it was to be paid 
to the defendant in error, and hence it was paid to its 
use, and there was privity. In Knapp v. Hobbs, 50 
N. H. 476, the defendant took property from the mort- 
gagor at his request, sold it, and paid him the pro- 
ceeds. As the recorded mortgage was constructive 
notice of plaintiff's title, it was held that the defend- 
ant received the proceeds of the plaintiff's use, and 
should have paid the money to him. State v. St. 
Johnsbury, 59 Vt. 332: The town collected fines and 
costs, which inured to the State by statute. It was 
the ordinary case of money received to the use of an- 
other. Pugh v. Powell, 11 Atl. Rep. 570, was for money 
paid to the defendants for plaintiff's use. O’ Conley v. 
Natchez, 1 Smedes & M. 31, was for wharfage collected 
for use of plaintiff's wharf by trespassers in possession. 
The tort being waived, the defendant stood as the 
agent or trustee of the plaintiff for the profits. Peter- 
son v. Foss, 12 Ore. 81. Defendant surreptitiously 
took a note belonging to the plaintiff and collected it. 
Held, that he received the money for the plaintiff. In 
some of these cases the money passed directly from 
the plaintiff tothe defendant; and when it appeared 
that the defendant had no right to hold it, the duty 
to return it to the plaintiff arose, and thus he became 
the plaintiff's trustee. Privity and implied promise 
follow from this relation of the parties. In other 
cases money was paid to a defendant expressly for the 
plaintiff's use, or under such circumstances as to war- 
rant his holding it only for the plaintiff's use. These 
cases therefore disclose an important qualification to 
the general statement that an action willlie upon an 





equitable claim, namely, that the cluim must be 
coupled with a duty to pay the money to the plaintiff, 
arising from the relation of the parties or the charac- 
ter of the defendaunt’s receipt or holding of the money. 
The case of Brand v. Williams, 29 Minn. 2388, is uot 
within this qualification, but goes to the full extent of 
the plaintiff's claim. Hall v. Marston, 17 Mass. 575, is 
often quoted in support of the rule as claimed by the 
plaintiff. But in that case money had been seut to 
the defendant to be paid tothe plaintiff, and the court 
found that he acquiesced in the direction. In this re- 
spect the court distinguished the case from Williams 
v. Everett, 14 Kast, 582, saying: ‘In that case there 
was a positive refusal of the agent to act according to 
the order of the person who remitted the money, ex- 
cept so far as to receive the contents of the bill. The 
difficulty was to establish an implied promise against 
an express denial.’’ The point upon which these two 
typical cases turned was not whether the money 
equitably belonged to the plaintiff, but whether the 
defendant stood in sucha relation to the plaintiff as 
to raise the duty of payment to him,and to imply a 
promise to do so. 

In support of the rule that there must be privity of 
contract between plaintiff and defendant, see Clarke 
v. Shee, Cowp. 197, 200; Grant v. Austen, 3 Price, 58; 
Douglass v. Skinner, 44 Conn. 388; Allen v. McKeen, 1 
Sum. 276; Cobb v. Becke, 6 Q. B. Div. 930; 
Jones v. Carter, 8 id. 184; Watson v. Rus- 
sell, 5 Best & S. 968; Libby v. Robinson, 9 Atl. Rep. 
24. The following cases are exactly in point: Hall v. 
Carpen, 27 Lil. 386. These parties sent cattle to mar- 
ket, which were sold by the same broker. Inaccount- 
ing he paid the defendant too much, and the plaintiff 
in precisely the same proportion too little. The plain- 
tiff sought to recover his deficit of the defendant, but 
the court held there was no privity of contract. 
Moore v. Moore, 127 Mass. 22. One received money as 
his own from an executor, under a mistaken interpre- 
tation of the will; but it was held that the former was 
not liable for money had and received to the person 
who should have received the money. Rand v. Small- 
idge, 130 Mass. 337, was a similar case. It is clear from 
this examination of cases that it was not enough fora 
plaintiff in asswmpsit to show that athird party should 
have paid money to him, instead of paying it to the 
defendant. To hold the defendant he must go fur- 
ther, and show some relation or duty, in the nature of 
a trust, arising from the receipt ofthe money. In the 
case before us we find nothing which tends to show 
this. The defendant received the money from the 
Farmers’ Loan & Trust Company andfrom Osborn as 
a gift, prompted by a sentiment or obligation of 
friendship; or else it was intended as payment of a 
debt understood to be due to the estate in his hands. 
In either case he holds it under a claim of a right, not 
only independently of the plaintiff, but without any 
recognition whatever of the plaintiff's claim. Under 
advice of counsel, and pending litigation, he has re- 
frained from entering the amount received in his 
account, but in no way has he admitted the plaintiff's 
right tothe money. How can weimply a trust rela- 
tion or a receipt of money to the plaintiff's use in the 
face of a denial of the plaintiff's right? Circumstances 
may show such a relation, although the defendant 
deny it; but here the plaintiff at most shows nothing 
more than that the money ought to have been paid into 
Mrs. Burnside’s estate. If so the Farmers’ Loan & 
Trust Company and Osborn are still responsible for it, 
as well as for the entire proceeds for which the plain- 
tiff has sued them. 

This case well illustrates the reasonableness of the 
rule requiring privity between the parties; because it 
throws upon the defendant, a stranger to the transac- 
tion, the litigation of the plaintiff's claim against the 





314 


THE ALBANY LAW JOURNAL. 











parties in New York. It may be decided one way 
here and another way in New York. While this would 
be no ground in itself for dismissing the suit, if it lies, 
the embarrassment of such a result shows that the 
point in issue ought to be settled between the parties 
from whose relation it arises. The defendant has no 
specific property belonging to the plaintiff—nor any 
thing received from the plaintiff; he has received no 
money under a promise or direction to pay it to the 
plaintiff; he has disposed of no property of the plain- 
tiff; nor has the money sued for come into his hands 
in any way as the trustee of the plaintiff. 

We do not think therefore that he is liable to the 
plaintiff in an action of assumpsit. There is no priv- 
ity of contract between the parties, and hence the 
nonsuit was properly granted. 

Petition dismissed. 


——__> —_—_—_—_ 


RIGHTS OF ASSIGNEE—CONFLICT OF LAWS 
—INSOLVENCY—CONV ERSION—DEMAND— 
EVIDENCE—VALUE. 

VERMONT SUPREME COURT, SEPT. 10, 1888. 


CRAMPTON V. VALIDO MARBLE Co. 


An insolvent debtor, having an office in Vermont, where he 
resided, and one in New York, transferred through his 
agent in New York property situated there to defendant, 
a Vermont creditor, in fraud of the Vermont insolvency 
laws. Held, that the assignee in insolvency could main- 
tain trover for the value of the property, though the 
transfer was valid by the New York laws. 

The action was maintainable without averring a demand of 
and refusal by the defendant, the contract of sale being 
absolutely void, and it appearing that the defendant had 
appropriated the property to his own use, by sale and 
otherwise. 

For the purpose of showing the value of the property, 
the price for which it was sold by the insolvent to the de- 
fendant is admissible, to be considered with the other 
evidence in the case. 

) XCEPTIONS from Rutland County Court; before 
Justice Taft. Trespass on the case and trover. 

Trial by jury, March term, 1887. Verdict for the plain- 

tiff to recover $1,548.11, made up as follows: ‘ Pair of 

oxen, $162.76; one dynamo, $696.47; marble purchased 
at West Randolph, Vt., $260.28; marble purchased at 

Salem, N. Y., $428.60."’ The evidence for the plaintiff 

tended to show that the West Rutland Marble Com- 

pany was a Vermout corporation, operating a marble 
quarry in West Rutland, in the State of Vermont, 
and two marble-mills, one at West Rutland and the 
other at Salem, in the State of New York; that Dr. 

Nelson was the president of said company, and re- 

sided at Rutland, in this State, and that the establish- 

meut at/West Randolph was in charge of one Barnum, 
eand the éstablishment at Salem was in charge of one 

Thomas; that the defendant, the Valido Marble Com- 

pany; was a corporation under the laws of the State of 

Vermont;-carrying:du amarble-mill and business in 

the town of oFair' Haver, finithis State; that in the 

monthofiJanudry ;1886;the West Rutland Marble Com- 
pany ‘owed the! defendant fhe suin of about $1,630, and 

was insolvent; that ou thie Goh ‘day: of: January, 1886, 

Guy HM. Reynolds; ‘treasurer \of the! defendant com- 

pany, Saw the said: Nelson; and afterward on the same 

day wentito West Rutland and represented !to: Bar- 
num that he had purchased of Nelson::as! shoh*presi- 
dent, one dynamo, an-eleeérical machine, thenin use 
ati the esteblishivent at!West/Ratland,iforshe' sem of: 
$1,100; to be:wpplied:iu redaction of defendant's: said! 
claim against the West 'Rutlind Marble Coni pany andi 








that Barnum, knowing the company to be desirous of 
selling said dynamo at that price, delivered the same 
to said Reynolds, who took it away; that at the same 
time said Reynolds purchased of Barnum, as agent of 
said company, one voke of oxen at the price of 444 cents 
a pound, live weigbt, and five car-loads of marble—al] 
to be applied upon the same indebtedness; that said 
oxen and two car-loads of the marble were delivered, 
but that the delivery of the rest of the marble was 
prevented by the legal proceedings hereafter men. 
tioned; that it was agreed that the price of said mar. 
ble should be according to grade, and at the list or 
usual market prices for the different grades, less the 
customary wholesale discount which was allowed the 
defendant, as a wholesale dealer, and that the price of 
the marble contained in the two car-loads so taken by 
said defendant, as then graded, and after taking out 
the discount, was $280.37; that on the next day said 
Reynolds went to Salem and purchased of said Thomas 
as agent of the West Rutland Marble Company three 
car-loads of the marble which had been sawed out at 
the Salem mill, and which at the time was in the yard 
connected therewith, and which he selected, and 
which was graded by Thomas, and loaded by the men 
employed at the mill, who were paid therefor by the 
defendant; that said Reynolds directed said marble 
to be shipped to said Fair Haven, where the said West 
Rutland marble had also been shipped, and paid the 
freight thereon; that the price of the marble was fixed 
in the same manner as that of the West Rutland mar- 
ble, and amounted to $512.06. The plaintiff also of- 
fered evidence tending to show that said dynamo was 
taken by cars to Fair Haven, where it lay for some 
days in the freight depot, whence it was taken into 
the State of New York, where it remained for several 
months, and until after the commencemgnt of this 
suit; that the said oxen, atsome time in the month 
of January, 1886, were sold and killed; that said mar- 
ble, ora part of it, and whetherthatfrom West Rut- 
land or Sulem did not appear, was taken into the State 
of New York without having been unloaded, but was 
returned to Fair Haven, where said five car-loads were 
unloaded and placed among other marble in said de- 
fendant’s yard, and that sales were made therefrom 
to the amount of about $75, and that the rest was still 
on hand; that the understanding between the defend- 
ant and the West Rutland Marble Company was that 
all said purchases were to be applied to the liquida- 
tion of defendant’s claim agaiust the West Rut- 
land Marble Company, orso much thereof as would be 
necessary for the payment ofthesame. For the pur- 
pose of showing the value of said property, the plain- 
tiff offered evidence to show the price for which the 
West Rutland Marble Company sold the property to 
the defendant, and the same was admitted, not as con- 
clusive, but to be considered with the other evidence 
in the case, and in connection with the fact that it was 
taken upon a demand against the vendors of the prop- 
erty. This was admitted against the objection of the 
defendant, and objection was seasonably taken. The 
counsel] for the plaintiffdid not claim that the sums 
agreed to be paid for the property were, as matter of 
law, conclusive as to the values, but urged in argu- 
ment that as the defendant had agreed to aliow those 
prices at the time ‘of the sale, they ought in fact to 
be taken at the trial as the true values for which de- 
fendant should be held liable. The plaintiff's evidence 
further tended to show that on the 6th day of Janu- 
ary, 1886, a petition in insolvency against said West 
Rutland Marble Company was filed in the Court of 
Insolvency for the District of Rutland; that such pro- 
ceedings were had that said company was duly ad- 
judged an insolvent January 1886; that plaintiff was 
duly appointed assignee February, 1886; and that in 
Fobreary, 1886, all property*of said insolvent debtor 
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was duly assigned to plaintiff as such assignee—all 
pursuant to said Vermont insolvency statutes. The 
defendant conceded that on the 6th and 7th days of 
January, 1886, the West Rutland Marble Company was 
insolvent, and that the defendant’s officers had rea- 
sonable cause to believe said company to be insolvent, 
and made no question but the sales to defendant, so 
far as they took place in Vermont, were preferences 
in fraud of theinsolvency laws of the State of Ver- 
mont, within the meaning of sections 1860 and 1861 of 
the Revised Laws of Vermont, nor that the said trans- 
action at Salem was of the same character with the 
sales at West Rutland, except that being out of the 
State, defendant claimed that the same could not be 
affected by the said laws of Vermont. Defendant 
claimed that plaintiff had not shown any such demand 
by him, and refusal by defendant, to return said prop- 
erty, as would enable him to maintain this action. 


Lawrence & Meldon, for plaintiff. 
Cc. H. Joyce and H. A. Harmon, for defendant. 


Veazey, J. One important question in this case is 
whether the assignee in insolvency became invested 
under the assignment with the same right to recover 
the value of the marble that was in Salem, N. Y., as 
though that marble had been in Vermont when the de- 
fendant took it. It is insisted by the defendant’s counsel 
that the contract asto that marble between the two 
marble companies, being valid in New York, where 
jt was made, the insolvency law of this State cannot 
“reach to the impairing or avoiding of that contract.” 
Section 1820, Revised Laws, provides: “An assign- 
ment under order of a Court of Insolvency shall vest 
in the assignee all the property of the debtor, real and 
personal, which could have been lawfully sold, as- 
signed or conveyed, * * * and the assignment 
shall by operation of law relate back to the date of the 
filing of the petition. * * *” Section 1860, Revised 
Laws, pronounces a transfer like the one in question 
“void,” and gives to the assignee the right to ‘‘re- 
cover the property, or the value thereof, from the per- 
son so receiving or so to be benefited thereby.” The 
contention in this case raises the old question whether 
an assignment in bankruptcy operates as a complete 
and valid transfer of all the bankrupt’s movable prop- 
erty in other jurisdictions as well as at home, and 
thus gives the assignee the same rights against pur- 
chasers and attaching creditors in the one case as the 
other. This question and the question as to the effect 
of a discharge upon non-resident or foreign creditors, 
who have not submitted to the jurisdiction of the 
Bankruptcy Court, has received the most careful con- 
sideration of English and American courts, and of the 
ablest legal authorities of both countries. The opin- 
ions in some American cases contain a review and dis- 
cussion of all the authorities; as in Ogden v. Saun- 
ders, 12 Wheat. 213; Cook v. Moffat, 5 How. 295; Marsh 
vy. Putnam, 3 Gray, 551. The courts of England main- 
tain the doctrine of the universal operation of an as- 
sigument upon all movable property, wherever situ- 
ated at the time of the assignment. The courts of this 
country are divided on the question, but the weight of 
American authority is considered to be in favor of con- 
fining the operation of such assignment to the State 
where the party is declared bankrupt or insolvent. 
The discussion of this vexed question has been so ex- 
haustive it would be but a repetition to again review 
the cases, or to present the course of reasoning that 
has led the most eminent jurists to opposite results. On 
examination of the cases of the United States Supreme 
Court, where naturally questions growing out of bank- 
ruptey and insolvency laws would receive the most 
searching investigation, it will be found that the case 
at bar, so far as the decisions of that court are con- 
cerned, isa new one. The parties in this case are 





both residents of this State. The debtor company 
owned a marble quarry and mill in this State, and an- 
other mill in Salem, N. Y., where some of its marble 
was sawed. 

On the day the petition iv insolvency was filed the 
treasurer of the creditor company, this defendant, 
tooka transfer of certain marble and other property 
at the debtor’s mill in this State to apply on his debt, 
then having reasonable cause to believe the debtor was 
insolvent; and thenext day he went to Salem, and 
for a like purpose took a like transfer of some of the 
marble there, and brought it back to the company’s 
premises in this State. The defendant stands solely 
on the fact that the contract for the Salem marble was 
made in New York. No court of that State 
has intervened. No special law of that State is 
invoked. No non-resident complains. The contro- 
versy is not between residents of different States, nor 
as to a debt created prior to the enactment of the in- 
solvency law, noras to the effect of the action ofa 
court in another jurisdiction touching the same mat- 
ter. The difference between this case and those in 
the Federal and Massachusetts Reports is well pointed 
outin Marsh v. Putnam, 3 Gray, 551. 

In many of the cases the contention has been be- 
tween residents of different States. It was soin Ogden 
v. Saunders, supra, and the question was whether a 
discharge of a debtor was valid against a creditor, 
who was a citizen of another State. It was decided in 
the negative. But in the opinion of Mr. Justice John- 
son he says: ‘‘As between its own citizens, wherever 
be the origin of the contract, there is now no question 
to be made on the effect of such adischarge.”’ It isto 
be noticed that the court is here invoked to adminis- 
ter a lawof this State between its own resident citi- 
zens. A quotation from the opinion of Mr. Chief 
Justice Taney, in Cook v. Moffat, supra, is pertinent, 
as it seems to me sound: “According to established 
principles of jurisprudence such [insolvent] laws have 
always been held valid and binding within the terri- 
torial limits of the State by which they are passed, 
although they may act upon contracts made in an- 
other country, or upon the citizens of another nation; 
and they have never been considered on that account 
as an infringement upon the rights of other nations or 
their citizens. But beyond the limits of the State 
they have no force, except such as may be given to 
them by comity. * * * But how far this comity 
should be extended would be exclusively a question 
for each State to decide for itself by its own proper 
tribunal.” 

This is but stating in substance that States may pass 
laws having effect within their respective limits, and 
binding their own courts, leaving the effect in other 
States to be determined by their own tribunals. If 
this assignee were seeking this remedy in New York, 
then the question of comity would arise. It would be 
for the court there to say, whether upon the ground 
of comity, it would enforce a plain statutory remedy 
of this State as against a contract executed in that 
State between citizens of thisState. In Marsh vy. Put- 
nam, supra, it was held that a certificate of discharge, 
under the insolvent law of Massachusetts, is a bar to 
an action on a contract between two citizens of that 
State, though made and to be performed in another 
State. In Gardner v. Lewis, 7 Gill. 377, the action was 
trover, under a statute like ours, and upon similar 
facts, and the court, in a vigorous and learned opin- 
ion, sustained the plaintiff's right of recovery, holding 
that their courts were bound to observe and enforce 
the statutory provisions of their own State, and that a 
nation will not suffer its own citizens to evade the op- 
eration of its own fundamental! policy or laws, or to 
commit fraud, in violation of them, by any acts or 
contracts made, with that design, in a foreign coun- 
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try, andit will judge for itself how far it will adopt, 
or how far it will reject, any such acts or contracts. 
We think this is asound as well as wholesome view 
ofthe law. Chief Justice Marshall, in the case of 
Ogden v. Saunders, supra, said: ‘It is a general rule 
expressly recognized by the court in Sturges v. Crown- 
inshield [4 Wheat. 122], that the positive authority of 
a decision is co-extensive only with the facts on which 
itis made.” Subjecting all the reported insolvency 
cases to this rule, I think there is no one in conflict 
with the two cases last cited from Massachusetts and 
Maryland. We therefore consider that it is the right 
and duty of this court to enforce the statute according 
to its plain terms, and to hold that the defendant 
company shall not escape liability for an act in fraud 
of our laws upon the plea that it occurred beyond the 
line of the State. 

For the purpose of showing the value of the prop- 
erty taken by the defendant, the plaintiff offered to 
show the price for which the West Rutland Company 
sold the property to the defendant, and the same was 
admitted, not as conclusive, but to be considered with 
the other evidence in the case, and in connection with 
the fact that it was taken upon a demand against the 
vendor of the property. To the admission of this evi- 
dence the defendant excepted. We hold that the evi- 
dence was admissible, to be considered as indicated in 
the ruling. Price generally, if not always, has more 
or less reference to value. It must therefore tend in 
some measure to show value. Its weight is depend- 
ent upon the circumstances of the sale. If thesale is 
usual in all respects the price would tend more 
strongly to show actual value than if the sale is pecu- 
liar, as in this case; but it cannot be said that because 
it is peculiar it has no relationto the value. It is hardly 
conceivable that buyers and sellers should not have 
value in mind in fixing price. Price cannot in any 
case be conclusive of value, yet itis concededly com- 
petent to show price as having a value in some Cases. 
Where is the line to be drawn? It would seem to be 
better to admit the evidence of price in all cases, to- 
getber with the circumstances of the sale, and let the 
evidence be guarded by proper instructions. It is 
further claimed that the plaintiff cannot recover be- 
cause no sufficient demand for the return of the prop- 
erty was shown. We think no demand was neces- 
sary to entitle the plaintiff to recover. The contract by 
which the defendant obtained the property was by 
the statute void. The defendant appropriated the 
property to its use by a sale and otherwise. There 
was concededly an actual conversion, and no power 
to restore. The harsh rule was early established in 
this State, unlike the rule in some other States, that 
where one purchases personal property of a person in 
possession of it, but who is not the true owner, and 
has no right to sell it, and the purchaser takes posses- 
sion, claiming title to it as owner, and puts it to use, 
this is an actual conversion, and makes him liable in 
trover to the owner, without any demand or notice, 
though he purchased in good faith of one whom he 
supposed to be the owner and entitled to sell it. Rif- 
ord v. Montgomery, 7 Vt. 411. The case at bar is 
stronger, because here the vendor not only had no right 
to sell the property to the vendee, to be applied on the 
debt, thereby givinga preference, but the vendee was 
chargeable with knowledge of that fact. There is no 
necessity of proof of a demand and refusal for the 
purpose of establishing a conversion, when the con- 
version is otherwise established. It is only evidence 
of a conversion where the party might have delivered 
the property if he would. Rob. Dig. 709. Defend- 
ant’s counsel cites Schuman v. Fleckenstein, 15 N. B. 
R. 224. That action was brought by the assignee of a 
bankrupt under the United States Bankrupt Act (sec- 
tion 5128, United States Revised Statutes) to recover 











from the defendant the sum of $311, the alleged value 
of certain property transferred by the bankrupt to the 
defendant within two months prior to the filing of 
the petition against him in bankruptcy, contrary to 
the provision of said section, which is in substance, 
and almost in terms, the same as section 1860 of our 
Revised Laws. The defendant demurred, and for 
causes of demurrer assigned that the complaint, a 
Code proceeding, did not allege a demand and refusal 
of the property, or any fact showing its conversion by 
the defendant. The court sustained the demurrer, 
holding that an action to recover the value of prop- 
erty can ouly be maintained when the property itself 
has been actually or constructively converted to the 
use of the defendant, and the complaint must there- 
fore allege a conversion in terms, or its legal equiva- 
lent, a demand and refusal. Under that decision 
either is sufficient. 

Here we have a conversion in fact. Speaking of the 
action of trover,Chitty (Chit.P1l. 170) puts it in the same 
way: “A demand and refusal are necessary in all cases 
when the defendant became in the first instance law- 
fully possessed of the goods, and the plaintiff is not 
prepared to prove some distinct, actual conversion.’ 
So in Triscony v. Orr, 49 Cal. 617, it was held that no 
distinct and actual conversion being shown, the plain- 
tiff must allege and prove ademand and refusal before 
he can recover. To the same effect see also Brooke v. 
McCracken, 10 N. B. R. 466. The proof of demand 
and refusal constitutes evidence of conversion, or con- 
structive conversion, as sometimes called, and is the 
equivalent of proof of actual conversion,either of which 
is sufficient to entitle the plaintiff to recover, where 
the other elements are established. See Tapley v. 
Forbes, 2 Allen, 20; Larkin v. Hapgood, 56 Vt. 597. We 
think there was no error in the instructions to the 
jury as to the rule of damages. It was the value of 
the property at the time the defendant took it. If 
the clause that the plaintiff was entitled to recover 
the value of the dynamo as it stood in the mill was 
fairly and clearly referable to the damage done to the 
insolvent’s other property not taken by the defend- 
ant, it would doubtless be error; but we do not con- 
strue it or think it was so understood by the jury. 
But we dothink that the jury, by inadvertence, in- 
cluded inthe special verdict as to the dynamo the 
three electric lamps, and the cost of setting them up. 
The correspondence in the figures makes this very 
apparent. The amount of this, with interest, was 
$171.47. This the plaintiff offers to remit, and asks 
leave to file a remittitur. This, we think, should be 
allowed, but the defendant should have costs in this 
court. 

The judgment is reversed, and judgment is ren- 
dered for the plaintiff for the amount of the judg- 
ment below, less said sum remitted, with costs, less 
the defendant’s costs in this court. 


——_>—____- 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

ATTORNEY AND CLIENT—POWER TO BIND CLIENT— 
MARRIED WOMEN.—The counsel of record, represent- 
ing married women in pending litigation, have an am- 
ple power to bind their clients in conducting and dis- 
posing of such litigation as have the counsel of other 
suitors, and decrees rendered with consent of counsel 
without fraud, are obligatory upon their clients, the 
consent of counsel being in law the consent of the par- 
ties they represent. There seems to be an opinion, 
which makes its appearance in records very frequently, 
that married women are privileged suitors; that when 
they come before the courts they come with a sort of 
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shield against being bound in favor of their adversa- 
ries, and with the right to bind them in all matters 
whatsoever. Now thisis a grave mistake. When a 
suitor comes into court, competent to select counsel, 
and does select counsel, no matter who the suitor may 
be, or how much married, the counsel is there for the 
purpose of representing the client, and whatever the 
counsel assents to the client assents to. There is full 
power on the part of the counsel to represent the client, 
and it is just the same as if the client were there in 
person; and it is no answer to a decree, a solemn judg- 
ment of the court, for the client to come in and say 
that the counsel misrepresented the client’s interests, 
or did not represent the client’s wishes. Let theclient 
see that the counsel conforms to instructions, and if 
there isany injury by failure to do it, let the counsel 
auswer forit, and not the other party. In this case, 
whatever gain was to this lady as against her adver- 
sary was absolutely secured by the decree. The de- 
cree was carried into effect, and she interposed noth- 
ing whatever in the way of an attack upon it, but 
merely presented a claim, after the advertisement had 
run, or was running; and because the sheriff disre- 
garded her claim, she having had one claim, and it be- 
ing disposed of by decree, she then files a bill against 
the sheriff after the sale was effected, and tries to pre- 
vent him from putting the purchaser in possession; 
and in that bill she makes no attack upon the decree, 
says nothing about it or against it in any way; and 
finally, whena billis brought against her, she makes 
an answer to it, and says nothing about having the de- 
cree set aside, does not use her answer as a cross-bill, 
makes no prayer to vacate the decree, but afterward, 
when the case has been pending for years, from 1881, 
the time her first answer was filed, to 1887, she comes 
by amendment to her answer, with a cross-bill, at- 
tacks the decree in this feeble way, and prays that it 
be opened and set aside. Nowthus much would not 
be done for any other suitor. There is no man who 
could avoid a decree for such cause as she sets up; 
then why should this lady be indulged in so doing? 
We dare not decide a question of right by a rule of 
courtesy, or substitute deference to sex for deference 
tolaw. The counsel of record, representing married 
women in pending litigation, have as ample power to 
bind their clients in conducting and disposing of such 
litigation as have the counsel of other suitors. And 
decrees rendered by consent of counsel, without fraud, 
are obligatory upon their clients, the consent of coun- 
sel being in law the consent of the parties they repre- 
sent. A case very much in point is Lewis v. Gunn, 63 
Ga. 542. Other relevant cases are Mashburn v. Gouge, 
61 Ga. 512; Glover v. Moore, 60 id. 189; Wingfield v. 
Rhea, 73 id. 477. As to the powers of counsel, see 
Wade v. Powell, 31 Ga. 1; Lyon v. Williams, 42 id. 168. 
Ga. Sup. Ct., Jan. 16, 1888. Williams v. Simmons. 
Opinion by Bleckley, C. J. 


BANKS -— NATIONAL — SHAREHOLDERS — MARRIED 
WOMEN.—Revised Statutes of the United States, sec- 
tion 5151, providing that shareholders of national 
bauks shall be responsible ‘‘for all contracts, debts 
and engagements of such association to the extent of 
the amount of their stock therein,’ applies to a mar- 
ried woman who is such a shareholder, and she is lia- 
ble for an assessment upon stock held by her, whether 
she acquired the same by subscription, purchase, be- 
quest or otherwise. The defendants insist that this 
liability rests upon contract; that the contract of mar- 
ried women in Vermont at the time when the liability 
accrued, if at all, were wholly void, and therefore no 
liability was created. That the liability for such an 
assessment rests upon contract, and not upon any in- 
curring of a penalty or tort, is true (Richmond v. 
Irons, 121 U. 8.27), and that married women could not 
at that time by their mere contracts bind themselves 





to the payment of money in Vermont, is also true. 
But the contracts sought to be enforced are the con- 
tracts of the bank, and not those of this feme or any 
other shareholder. Without the statute she would 
not be liable in this direction at all. That makes the 
shareholders of every national banking association re- 
sponsible “for all contracts, debts and engagements 
of such association to the extent of the amount of 
their stock therein.’”’ Rev. Stat. U. S., §5151. The 
contract is the contract of the bank; the shareholders 
have nothing whatever to do about making it. The 
law annexes their obligations by its own force; no act 
or capacity to act on their part is required. The dec- 
laration well sets forth that the feme defendant was 
the shareholder of these shares, and that proper pro- 
ceedings were taken to fix this liability. These facts 
are admitted by the demurrer. The declaration there- 
fore sets forth a good cause of action if married women 
are included by the general words of the statute. That 
they are included is shown by the case of Reciprocity 
Bank, 22 N. Y. 9; Sayles v. Bates, 5 Atl. Rep. 497; and 
Hobart v. Johnson, 19 Blatchf. 359. By taking the po- 
sition of a shareholder she placed herself within reach 
of the statutory obligation. She could become a share- 
holder in various ways; by subscribing for the stock; 
by purchasing it; or by accepting it as a gift or be- 
quest. The mode of acquisition would make no differ- 
ence. Assent at least is required to becoming a stock- 
holder in any manner; and that is sometimes referred 
to in connection with this liability. This reference is 
not however understood to signify that the assent or 
contract involved in becoming a shareholder is of any 
materiality beyond accomplishing that relation. No 
agreement to become liable, or protest against liabil- 
ity, would add to or take from the statutory obliga- 
tion, and no contract or assent is involved beyond 
what is necessary to acquire the stock. Consequently 
no capacity would be required outside of what would 
be sufficient for that. This liability is an incident to 
holding the shares, like that to pay taxes on them. 
The coverture does not appear to afford any exemp- 
tion from either. Many cases have been referred to 
in argument bearing upon the manner in which mar- 
ried womenand their property may become bound, 
and how they may be proceeded against; but as this 
case is not understood to rest upon any contract of 
the feme defendant, they do not appear to have any 
important part in determining the questions involved, 
and are not further referred to. U.S. Cir. Ct., Vt., 
July 21, 1888. Witters v. Sowles. Opinion by Wheeler, J. 


CARRIERS — OF PASSENGERS— REGULATIONS AS TO 
BAGGAGE—CONTENTS OF TRUNK.—A railroad company 
may inquire ofa passenger offering a trunk for trans. 
portation whether it contains his personal baggage, 
and when the passenger has been in the habit of carry- 
ing in his trunk articles of merchandise, contrary to 
the regulations of the company, it may require him to 
furnish satisfactory proof of what it contains, and 
upon his refusal decline to receive and check the 
trunk. The regulation requiring an affidavit, whether 
reasonable or not, a point which we purposely decline 
now to decide, was necessitated in large measure by 
habitual conduct of the plaintiff in evading its regula- 
tions, by carrying merchandise as baggage, and the 
question therefore which ought to have been put to the 
jury was not whether they believed from the evidence 
that the plaintiff was attempting to evade the com- 
pany’s regulation in regard to the carrying of mer- 
chandise at the date specified in the declaration, but 
whether they believed from the evidence that he had 
been guilty of such acts of evasion on some former oc- 
casion or occasions; for it was only in the event that 
he had been guilty of these offenses on previous days 
and times that the regulation required that he should 
make affidavit that the trunks only contained his 
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wearing apparel. But this is not the only error in this 
case, for the court also erred in refusing to set aside 
the verdict and award the defendant a new trial; and 
this constitutes the defendant’s second ground of ex- 
ception. For asthe record plainly shows, this is but 
one of a series of systematic efforts on the part of this 
plaintiff to mulct this company in damages for its re- 
fusal to allow him to carry merchandise to be sold at 
auction under the head of wearing apparel. One of 
these cases we had occasion to consider at the last 
term of this court. Railroad Co. v. Irvine, 5 8S. E. Rep. 
533. In that case this court, speaking through Judge 
Lacy, held that one who was in the habit of transport- 
ing his peddler’s wares as baggage, who refused to 
state that his trunk offered for transportation con- 
tained nothing but wearing apparel, has no cause of 
action for damages for refusing to carry such trunk. 
And it (the court) held further that a regulation re- 
quiring any such auctioneer or peddler to sign a certifi- 
cate stating that his trunk contained nothing but his 
wearing apparel was a reasonable regulation. It is 
sought to distinguish thiscase from that, and indeed 
by the mere mode by which the plaintiff seeks to en- 
trap the defendant into furnishing him an excuse for 
bringing an action for damages, there is a difference 
between the cases; but it is adifference neither to the 
credit nor advantage of the plaintiff. In the former 
case this object was to compel the defendant company 
to carry his merchandise as mere baggage on the pas- 
senger instead of the freight train, and failing in that, 
to mulct it in damages. In this present case he has 
adopted another device for making money out of this 
company. Having first shown the company that his 
habit was to impose upon them, and to set at defiance 
their reasonable regulation in regard to the train by 
which merchandise freight should be carried, he then 
brings this same trunk, with nothing in it,so far as 
the evidence shows, but some old articles of dirty 
wearing apparel, and insists that it shall be checked, 
for the patent purpose of having the agent refuse to 
check it unless he shall sign an affidavit as to its con- 
tents, which he hasalready determined not to sign, 
and then to make such refusal the foundation for an 
action against the company. The point of difference 
however relied upon by the counsel for the plaintiff, 
as distinguishing this case from the one heretofore de- 
cided by this court, is not that to which I have just 
adverted, but is thatin this case an affidavit, and not 
a certificate as to the contents of the trunk, was re- 
quired of the plaintiff, and that such a regulation is 
unreasonable. In answer to this objection it is suffi- 
cient to say, that whether such a regulation is reason- 
able or not—a question which we decline to decide in 
this case—the plaintiff is not in a position to take ad- 
vantage of that circumstance, for as the evidence pro- 
duced by himself abundantly proves, he was engaged 
inan unjust and iniquitous effort to make money out 
of this company by unlawful means; and in such an 
effort he can never receive the aid of a court of justice. 
As the record shows, he had at this very time no less 
than four suits against this company, of a character 
similar to ove or the other of the cases mentioned 
herein, and his statement that he was on his way to 
Marion, to bring away goods that he had there, is ut- 
terly disproved by the circumstance, that according 
to his own testimony, up to the trial of this case, he 
had never gone to Marion, or brought any goods away 
from tuere; nor has he ever shown that he had any 
goods there. He thus stands convicted of a glaring 
attempt to make money out of this company by any 
thing but lawful means, and as we have said before, 
in such an attempt he can never receive either the 
countenance or aid of any court of justice. Va. Sup. 
Ct. App., Aug. 9, 1888. Norfolk & W. R. Co. v. Irvine. 
Opinion by Hinton, J. 





RAILWAY FORWARDING GOODS—REASONABLE 
FACILITIES.—An action was brought against a railway 
company for non-delivery of goods within a reason- 
able time. The goods, which consisted of poultry in 
four hampers, arrived at the station at one minute 
after 11 o’clock, the train by which they were to be 
forwarded being advertised to leave at 11, so that the 
goods arrived after the advertised time for starting 
the train. The porters had to attend to a passenger 
train which ought to have left at 10:56, but in point of 
fact did not leave until 11:03. After that passenger 
train had left, porters came and attended to the plain- 
tiff’s goods, which were then weighed and booked and 
taken to the platform to be placed in the train; but 
the train, which was eight minutes late in starting, 
went off before the goods could be placed in it. The 
goods were then forwarded by the next train at 1:25, 
and arrived at their destination in the afternoon. 
They had been ordered by the plaintiff's customers 
for use on that day, but no notice of that had been 
given to the defendants. The County Court judge 
found for the plaintiff, holding that the company 
were bound to afford reasonable facilities in the way 
of porters and loading, and that they had not done so; 
that the eight minutes between the arrival of the 
goods and the departure of the train was a reasonable 
time for loading the goods, and that it was immaterial 
that the goods had arrived late. Held (allowing the 
appeal and giving judgment for the defendants), that 
the railway company were not liable, as they had un- 
der the circumstances afforded the plaintiff all reason- 
able facilities for the forwarding of the goods. Q. B. 
Div., April 16, 1888. Nicholls v. North-Eastern Ry. Co. 
Opinions by Coleridge, C. J.,and Mathew, J. 59 L. T. 
Rep. (N. 8.) 137. 


CRIMINAL LAW—BURGLARY—EVIDENCE.—Upon an 
indictment for house-breaking with intent to steal, 
charging the defendant with entering a mill and steal- 
ing a bag of meal, evidence that the morning after the 
offense tracks were discovered leading from the mill 
to defendant’s house; that the left shoe track dis- 
closed the plain impression of a heel tap, which cor- 
responded with a heel tap on defendant’s shoe, noth- 
ing appearing to show that the tracks otherwise cor- 
responded; that the defendant, when charged with 
the offense, and told to hold up his left foot, first held 
up his right, and when asked to make tracks to be com- 
pared with those in the road refused, and declared he 
would rather pay for the meal than have any trouble 
in court—is not such proof of guilt, to the actual ex- 
clusion of every reasonable hypothesis of innocence, 
as will warrant a verdict ofguilty. Va. Sup. Ct. App., 
July 19, 1888. Prather v. Commonwealth. Lewis, J., 
presiding. Lacy, J., dissenting. 


MAYHEM—WOUNDING PRIVATE PARTS OF FE- 
MALE.—Under sections 4339 and 4347 of the Code the 
willful and malicious injuring, wounding or disfigur- 
ing of the private parts of a female, with the intention 
of disfiguring the same, is mayhem. The question is 
whether the private parts of females are protected 
against wounding or disfiguring, or whether the pro- 
tection extends to males only. The military or com- 
bative importance of the organ injured or destroyed, 
to which the old common law had special regard, is of 
no significance whatever as a constituent of mayhem 
under our Code. Whether capacity for attack or de- 
fense has been lessened by the maiming is utterly im- 
material and irrelevant. The Code looks not to fight- 
ing, to giving and shunning blows, but to maintaining 
the integrity of the person, the natural completeness 
aud comeliness of the human members and organs, 
and the preservation of their functions. It 1s certain 
that as to every specific organ or member designated 


_by name as the subject of mayhem, both sexes are in- 
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cluded. Then why are both not included under the 
terms, “private parts of another?” Itis true that 
the male alone has testicles, and only upon him can 
the statute be violated by castration; but will that 
difference, or any other difference, in the private parts 
of the two sexes, warrant a construction of those 
terms, either to the effect that the female has no pri- 
vate parts, or that they are less sacred than those of 
the male? Each sex has private parts appropriate to 
its own functions. This we know as a matter of fact, 
and cannot ignore it in exploring legislative intention. 
It would be simple nonsense for us to hold that in con- 
templation of law afemale has no private parts. And 
why should we conclude, that having them, they are 
less protected by law against being injured, wounded 
or disfigured than those of the male? Whether for 
the sake of utility or appearance, hers are as much 
within both the letter and the spirit of the statute as 
his. There is no better reason for protecting by pen- 
alties the genital organs of a man than those of a 
woman. We think that they are both equally in- 
cluded in the section of the Code we are construing. 
Ga. Sup. Ct., July 11,1888. Kitchens y. State. Opin- 
ion by Bleckley, C. J. 


EsCROW—PERFORMANCE OF CONDITION—DELIVERY. 
—A deed may be delivered as an escrow to any person 
other than the grantee, and no express form of words 
is necessary, but the conclusion may be drawn from 
all the facts and circumstances. Itis elementary that 
a delivery is essential to the execution of a deed, and 
until delivered it ismo deed. A deed may be delivered 
as an escrow to any person other than the grantee, and 
does not become a conveyance so long as it remains in 
that condition, or until the condition is performed upon 
which it is to take effect. To make a deed an escrow, 
it must be delivered to a stranger, to hold until the 
condition is performed, and then to be delivered to 
the grantee. Raymond v. Smith, 5 Conn. 559. Shep- 
pard, in his Touchstone, says: ‘‘The delivery of a 
deed as an escrow is said to be when one doth make 
and seala deed and deliver it unto a stranger, until 
certain conditions be performed, and then be deliv- 
ered to him to whom the deed is made to take effect, 
as his deed.” The author then proceeds to say that 
the form of words to be used in the delivery of the 
deed to one who is a stranger to it must be apt and 
proper, and that it must be after this manner: ‘‘I de- 
liver this writing to you as an escrow, to deliver,’’ 
etc.; implying atleast that the word “escrow” must 
be used in delivering it to make the writing such. 
And this is the citation upon which the counsel built 
and pressed his argument. It is best answered by Ab- 
bott, C. J., in Murray v. Stair, 2 Barn. & C. 87, where 
he says: ‘‘ But ifthe delivery itself at the time was 
conditional, so as not to constitute any present obliga- 
tion, it was an escrow of writing merely, and not a 
deed; and the conditions of the delivery having been 
broken, it had never become the deed of the defend- 
ant. To make the delivery conditional it was not nec- 
essary that any express words should be used at the 
time. The conclusion was to be drawn from all the 
circumstances. It obviated all questions as to the in- 
tention of the party, if at the time of the delivery he 
expressly declared that he delivered it as an escrow; 
but that is not essential to make an escrow.” This 
shows, as must be applied to the case in hand, that 
the intention of the parties respecting a delivery is to 
prevail; and that it is not necessary that there was an 
express declaration that it was delivered as an escrow 
to make it such; that if the delivery was conditional 
80 as not to constitute a present operative conveyance 
it was an escrow, and not a deed. As the deed in 
question was not delivered to the grantee, but to a 
third person, the character of the delivery must de- 
pend upon the evidence. Said Williams, C. J., in 





White v. Bailey, 14 Conn. 274: ‘‘ The writer could not, 
it is believed, have intended to say that it could not 
be ap escrow, unless the grantee in terms de- 
clared he intended it to be such; for a great 
proportion of persons cannot be supposed even to 
know the meaning of the term; and it might as well 
be said that the deed could not operate as such, unless 
the party declared it to his act and deed, which has 
often been held to be unnecessary. Thorogood’s Case, 
9 Coke, 137; Holford v. Parker, Hob. 246. No form 
of words can be necessary in one case any more than 
in the other; and the writer must have meant that 
the evidence must show that the grantor intended it 
as an escrow, otherwise it would be presumed to be, 
what it purported to be, his act and deed. For the 
law is well settled that a deed is delivered as an es- 
crow when the delivery is conditional; that is, when 
it is delivered to a third person to keep until some- 
thing be done by the grantee, and it is of no force un- 
til the condition be fulfilled.’”’ Jackson v. Catlin, 2 
Johns. 248-259; Clark v. Gifford, 10 Wend. 310. The 
intent of the grantor must govern, and this is to be 
derived from all the facts, circumstances and proof. 
Nor is it necessary that the condition upon which the 
deed is delivered in escrow be expressed in writing; it 
may rest in parol, or be partly in writing andin part 
oral. The rule that a contract in writing inter partes 
must be deemed to contain the entire agreement or 
understanding has no application in such case. Stan- 
ton v. Miller, 58 N. Y. 193. Ore. Sup. Ct., April 30, 
1888. Gastonv. City of Portland. Opinion by Lord, 
C.J. 


INSURANCE — CONDITIONS — VACANCY.—A policy of 
insurance on a dwelling, described as a dwelling- 
house, occupied by a tenant, contained a stipulation 
that it should become void if the property insured be- 
came wholly or partially vacant or unoccupied, or oc- 
cupied for purposes not indicated therein. The ten- 
ant had removed from the premises a few days before 
the fire. The plaintiff lived about one-half mile from 
the building, and she and her husband, on the next 
day after the tenant moved out, went to and entered 
the building, and spent some time in examining it. 
On the next day the plaintiff returned to the house, 
cleaned one of the rooms, and continued to do so on 
each day thereafter, including Friday, the 1st day of 
October. The house was destroyed by fire on the last- 
named Friday night. When cleaning the house 
the plaintiff would come over in the morning, remain- 
ing until noon. She would then go home, get her din- 
ner, come back in the afternoon, and then return 
home in the evening. Plaintiff's father was working 
near the house, and left at night therein an axe and 
grub-hoe. The house was not occupied, except as 
above stated. The building, between the time the ten- 
ant left it and the fire, clearly was not occupied as a 
dwelling-house, and was at least partially vacant. 
The plaintiff when there, did not live or dwell therein, 
but her home and residence was a half mile distant. 
Not only so, but the house, to all intents and purposes, 
was vacant and unoccupied within the true meaning 
and intent of the policy. There was nothing left or 
placed in the house which indicated an intent to oc- 
cupy it as adwelling at any time. It is true it had 
been rented, and a tenant expected to take possession 
in about two weeks subsequent to the fire, but this is 
immaterial. The authorities, we think, without a 
single exception, arein accord with the views above 
expressed. Dennison v. Insurance Co., 52 Lowa, 457; 
Sexton v. Insurance Co., 69 id. 99, and authorities 
cited. See also Fitzgerald v. Insurance Co., 64 Wis. 
463; Sleeper v. Insurance Co., 56 N. H. 401; Litch v. 
Insurance Co., 136 Mass. 491. Counsel for the plaintiff 
cite and rely on Shackelton v. Fire Office, 55 Mich. 
288; Cummins v. Insurance Co., 67 N. Y. 260; Herr- 
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man vy. Insurance Co., 81 id. 184; Insurance Co. v. 
Tucker, 92 Ill. 64, and Eddy v. Insurance Co., 70 Iowa, 
477. These cases are all clearly distinguishable because 
of the conditions of the policies, or the facts were ma- 
terially different from those existing in this case. 
Iowa Sup. Ct.. Sept. 4, 1888. Fehse v. Council Bluffs 
Ins. Co. Opinion by Seevers, C. J. 


CONDITIONS—STIPULATIONS AGAINST WAIVER. 
A provision in a policy of insurance that “no officer, 
agent, or representative’’ of the insurance corpora- 
tion should be held to have waived any of the condi- 
tions of the policy, unless such waiver should be in- 
dorsed thereon, held ineffectual to limit the legal ca- 
pacity of the company to afterward bind itself con- 
trary to the conditions of the policy, by any agent act- 
ing within the scope of his general authority. The 
position taken on the part of the company is that the 
power of the agent to bind the principal in this par- 
ticular was, by the clause found at the close of the 
foregoing extract from the policy, so restricted that 
he could only do this by a written consent indorsed 
on the policy; and that, the assured being thus ad- 
vised of the restrictions upon the power of the agent, 
the action of the latter was ineffectual to bind the 
company. It is an important consideration that this 
policy does not impose any restriction upon the power 
of any particular agent, or class of agents: nor does it 
limit the power of some agents by conferring au- 
thority exclusively upon others; nor does it prescribe 
the manner in which alone a particular agent or class 
of agents shall exercise their authority. We do not 
therefore express any opinion concerning the effect of 
such stipulations. The restriction here is so broad 


that it applies alike to every “ officer, agent, or repre- 
sentative of this company;” and as a corporation can 
only act through such agencies, the substance of the 


provision under consideration is that the company 
shall not be held to have waived any of the terms or 
conditions of the policy, unless its waiver be expressed 
by a written indorsement on the policy. That is to 
say, in other words, that one of the parties to a writ- 
ten contract, which is not required by law to be in 
writing, cannot, subsequent to the making of the con- 
tract, waive, by parol agreement, provisions which had 
been incorporated in the contract for his benefit. A 
contracting party cannot so tie his own hands, so re- 
strict his own legal capacity for future action, that he 
has not the power, even with the assent of the other 
party, to bind or obligate himself by his further action 
or agreement contrary to the terms of the written con- 
tract. Insurance Co. v. Earle, 33 Mich. 143. This is 
self-evident. The clause of this policy relied upon, as 
expressly restricting the power of the agent whose 
conduct is here in question, is of that character. If it 
is effectual! at all, as a limitation of the power of future 
action, it limits the power of every agent, officer and 
representative of the company, and hence, practi- 
cally, that of the corporation. It is no more appli- 
cable to this particular agent than to all of those to 
whom the conduct of the affairs of the corporation is 
committed. In that broad scope, and as applicable to 
all the representatives of the corporation, it cannot be 
enforced so as to render inoperative such subsequent 
action or agreement of corporate agents as would, if it 
were not for this clause in the contract, be deemed the 
effectual action or agreement of the corporation. A 
more restricted application of this clause, making it 
to refer to this particular agent, or to any particular 
class of agents or officers, cannot be made; nor can the 
clause in the former part of the above extract from 
the policy, as to the effect of vacancy “ without notice 
to the company and consent indorsed hereon,” be con- 
strued as a limitation upon the power of any particu- 
lar agent or class of agents. If it applies to any agent 
or officer, it does to all; and if such a stipulation is not 





effectual to limit the legal capacity of the corporation 
as to its future action, it does not limit its capacity to 
act by its agents. The company then was legally ca- 
pable, acting through its proper agents, of waiving its 
right to treat the policy as of no further binding force 
by reason of the vacancy; and it could also waive 
compliance with that part of the same provision which 
related to the consent being indorsed on tne policy. 
Confessedly, the agent whose conduct is in question, 
had authority to give such consent by indorsing the 
same upon the policy. When, in negotiating upon this 
subject with the assured, he did cunsent, as is estab- 
lished by the verdict of the jury, he was acting as the 
agent of the company. His action was the action of 
the company; and the insured having been led to un- 
derstand, as the agent seems to have done, that the 
contract should remain in force until further action 
should be taken, the company is now estopped, as by 
its own conduct, to claim the contrary. This conclu- 
sion finds sufficient support in the following decisions, 
and in others, although we are aware that there are 
decisions to the contrary. Insurance Co. v. Earle, 33 
Mich. 143; Viele v. Insurance Co., 26 Iowa, 9; Young 
v. Insurance Co., 45 id. 377; Insurance Co. v. McCrea, 
8 Lea, 5J3; Van Bories v. Insurance Co., 8 Bush. 133; 
Insurance Co. v. Gusdorf, 43 Md. 506; Insurance Co, 
v. Norton, 96 U. S. 234; Stolle v. Insurance Co., 10 W. 
Va. 546; Carrugi v. Insurance Co., 40 Ga. 135; Wake- 
field v. Insurance Co., 50 Wis. 532; Whited v. Insur- 
ance Co.,76 N. Y. 415; Morrison v. Insurance Co. 
(Tex.), 6S. W. Rep. 605. Minn. Sup. Ct., Aug. 17, 1888. 
Lamberton v. Connecticut Fire Ins. Co. Opinion by 
Dickinson, J. 


LANDLORD AND TENANT — RESTRICTIVE COVENANT 
— ANNOYANCE, NUISANCE OR GRIEVANCE —HOSPITAL. 
A lease of premises in a residential neighborhood in 
London contained a covenant against carrying on cer- 
tain specified trades, or any other noisome, obnoxious 
or offensive trade or business, or doing any thing upon 
the premises which might be or grow to the annoy- 
ance, nuisance, grievance or damage of the lessor or 
the inhabitants of the neighboring or adjoining houses. 
The tenant used the premises as a hospital for the 
treatment of diseases of the throat and various other 
diseases. Diseases known to be of an infectious or 
contagious nature were not treated. Held, that the 
hospital was a grievance within the covenant. The 
question is whether there is an annoyance, nuisance 
or grievance, and I think I may drop “ grievance,” be- 
ing a very difficult word to construe, and I see no oc- 
casion to make the attempt. I hold that there is a 
difference between “annoyance ” and ‘‘ nuisance.”’ 1 
concur in the plaintiff's argument that ‘“ nuisance” 
must be legal nuisance. Harrison v. Good, 24 L. T. 
Rep. (N. 8.) 263; L. R., 11 Eq. 338, is an authority for 
that proposition, and it accords entirely with my view 
of the proper construction of the covenant, but I can- 
not accede to the argument that ‘‘ annoyance ”’ is only 
another conveyancer’s word for ‘‘nuisance.”” I think 
it would be against the sound canons of construction 
to give the same meaning to the two words standing 
side by side, and I rather follow the suggestion that 
annoyance is a popular word for nuisance, ‘‘nuisance” 
being the legal technical word; annoyance means 
something which, though frequently called a nuisance, 
yet is not a nuisance legally and technically, and 
therefore is popularly, but not technically a nuisance. 
Then what sort of an annoyance is within the mean- 
ing of the covenant? I apprehend that the governing 
authority on that is Walter v. Selfe, 4 De G. & S. 315, 
and without quoting again the oft-quoted words which 
Mr. Barber read from page 322,I refer to page 323, 
where the vice-chancellor says that the defendants in 
that case would, if their intended proceedings were 
prosecuted, “abridge and diminish seriously and mate- 
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rially the ordinary comfort of existence to the occu- 
pier and inmates of the plaintiff's house.” That pas- 
sage and the other passages which have been read I 
think explain exactly what is meant by annoyance iu 
such a covenant as this. Now I refer to the one point 
which, though I thought it desirable to make some re- 
marks on the others, relieves me from further con- 
sideration of the case. In Bramwell v. Lacy, 40 L. T. 
Rep. (N. 8.) 361; 10 Ch. Div. 691, Jessel, M. R., had 
before him an action on a covenant almost in the same 
language as this—certainly, to my mind, undistin- 
guishable in substance from it. It was a covenant 
that the lessee would not exercise or carry on on any 
part of the premises ‘‘any trade, business or dealing 
whatsoever ’’ (there was no limit there to what was 
noisome or offensive). It went even further, and said, 
“in the nature thereof’’ without the consent in writ- 
ing and so on, “or be party to or suffer any act or 
thing which may be, or grow to the annoyance, dam- 
age, injury, prejudice or inconvenience of the neigh- 
boring premises.’’ The words I have in one covenant 
are “ annoyance, nuisance, grievance or damage,” and 
in the other “‘ annoyance, damage, injury, prejudice 
or inconvenience;’’ the one word ‘‘ nuisance”’ is left 
out, and that for the reasons I have stated can make 
no difference either way. Jessel, M. R., held there 
that the hospital, which was one for the treatment of 
diseases of the throat and chest, was a business, and 
therefore a breach of the covenant, and that even if it 
were not a business—not that he doubted it—it was 
something in the nature thereof, and therefore a 
breach of the covenant, and he might with propriety 
(I ought not to say more) have decided that and noth- 
ing more, and granted the injunction without con- 
sidering the rest of the case. I observe that the mas- 
ter of the rolls, before dealing with the business and 
the nature of the business, stated distinctly his own 
personal view respecting what might be infectious or 
contagious. He said the hospital] was one intended for 
the treatment of throat and chest disorders, “‘ but it 
is well known” (this is his own evidence asa man of 
experience, and few men knew more of every thing 
than the late master of the rolls) ‘‘ that there are some 
throat diseases which are contagious; and moreover it 
is very possible that a patient on his first visit to the 
hospital might be found to be suffering from a disease 
of an infectious or contagious nature, and not from an 
ordinary throat or chest disease.””’ Then after dealing 
with the business, and the nature of the business, he 
says: ‘‘The evidence appears to me to be sufficient to 
show that persons in the neighborhood have already 
suffered annoyance, inconvenience or injury, and that 
the possible danger from infection is a matter of which 
they have a right to complain.”” The possible danger 
of infection is what he has already mentioned, and 
what is referred to in the evidence. In this case I 
have at least as much evidence as the master of the 
rolls had, if I may properly accept the statement of the 
reporter, and what the master of the rolls stated him- 
self. I have here proved that since the hospital has 
been opened persons have attended at the rate of some 
fifty or sixty a day, making altogether some 12,000 per- 
sons. I have evidence that on three days of the week 
they are attended for the throat, nose, ear and the 
skin (I leave out the other days), so that taking it ata 
rough estimate some half the persons who have at- 
tended, some 6,000 persons, in the last fourteen or six- 
teen months have been attended for diseases of this 
particular character. Now without quoting the evi- 
dence of any particular medical man who has been ex- 
amined here, it may be assumed that these diseases 
may be the symptoms of, may lead to or may be the 
outcome of, infectious or contagious diseases. I sup- 
pose few of us are ignorant of what throat diseases not 
only may but frequently do lead to. The diseases of 





the nose and ear which perhaps are not so familiar 
have been explained to us this morning, and we have 
been told that they may themselves, particularly the 
diseases of the nose, be contagious, and they may be- 
come indications of some more serious disease of the 
system. The doctors attending this hospital are strong 
that the risk is infinitesimal, and they base their opin- 
ion upon this, that up to this time they have not ob- 
served one single case of infectious disease, or con- 
tagious disease among the patients who have attended 
the hospital. It may be that they have been fortu- 
nate; that these patients have not come to them at that 
stage when they were suffering in such a manner that 
medical science would detect the presence of infec- 
tious or contagious diseases; but having regard to the 
experience of medical men which has been proved by 
several witnesses, and to what the master of the rolls 
says is well known, it is impossible to suppose that, 
out of these numerous patients coming day by day, 
some of them shall not be suffering from diseases 
which, whether at the moment infectious or con- 
tagious or not, may develop into a disease of that char- 
acter, and may on the next visit to the hospital—be- 
cause one may assume that one visit would not always 
be sufficient—have developed into a disease either in- 
fectious or contagious; and if there are only fifty per- 
sons a day three days a week, if there are only 150 per- 
sons in the week brought into the immediate neigh- 
borhood, some of whom may probably be suffering 
from contagious or infectious diseases that seems to 
me to be evidence of the possible danger from infec- 
tion, and a matter of which the neighbors have a 
right to complain. As farasI can judge of the evi- 
dence in Bramwell v. Lacy, ubi sup., there is quite as 
strong evidence here as there was there, and I cannot 
but think that in their anxiety to uphold the hospital 
the doctors and members of the staff have gone rather 
far in support of their theory, and beyond what com- 
mon experience has taught other medical men. I 
think there has been a breach of covenant in this; that 
the defendant in establishing and carrying on this 
hospital has brought into the neighborhood a possible 
danger from infection sensibly larger than that which 
exists, as it always does exist, in the London streets. 
He has brought that possible danger nearer 10 the 
homes of the persons the plaintiffs are seeking to pro- 
tect, and in an increased form. [ think that is a 
breach of the covenant. I think that is an annoyance 
or grievance. I simply hold it to be a grievance 
within the meaning of the covenant, and I think I 
should be disregarding the authority of Jessel, M. R., 
if I did not so hold. Ch. Div., May 16, 1888. Tod- 
Heatley v. Benham. Opinion by Kekewich, J. 59 L. 
T. Rep. (N. S.) 25. 

MARRIAGE — DOWER — CONVEYANCES IN FRAUD OF 
WIFE.—A widow is not entitled to dower in lands con- 
veyed by her deceased husband, a few hours before his 
marriage, without her knowledge,to his son by a former 
wife, where it appears that he had long before prom- 
ised the land to the son upon consideration of his 
working it, and that the son had gone upon the land 
and made valuable improvements, the circumstances 
rebutting the inference of fraud. There are cases 
which hold that a man, pending an engagement of 
marriage, and at any time prior to the marriage, has 
the right to convey his real estate away without the 
knowledge of his wife, and even for the purpose of de- 
feating her dower, and that the rule which entitles 
him to treat such a conveyance by the woman as a 
fraud on his marital right does not apply as against 
him in her favor. The weight of American authority 
treats both alike, and we see no reason why they 
should not be so treated. The rule however is not ab- 
solute. It does not entitle the wifeto treat every 
conveyance made by her husband secretly on the eve 
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of marriage, as a fraud on her right. There may be 
good reason for the conveyance. It may be the hus- 
band’s duty to make it. The general doctrine is that 
the dower right is subject to every lien or incum- 
brance at law or in equity existing before it attaches. 
In accordance with this doctrine it bas been fre- 
quently decided that such a conveyance, made for the 
purpose of carrying outa previous valid contract of 
sale, is good against a claim of dower. The right of 
dower, it has been said, arises only on the title of the 
husband, and cannot be higher or more extensive. In 
Firestone v. Firestone, 2 Ohio St. 415, the husband, be- 
fore marriage, agreed, for consideration partly good 
and partly valuable, to convey land to his son, who 
paid the valuable consideration, and took possession, 
and it was held, under a conveyance to the son after 
marriage, that no right of dower attached as against 
his equity. In Oldham v. Sale, 1 B. Mon. 76, the con- 
tract was oral, and the vendor an infant, but, the ven- 
dee having paid the price, it was held that his convey- 
ance, at full age, after marriage, was effectual to ex- 
clude the widow’s right of dower, ‘‘ because,’’ say the 
court, ‘‘ when she married him, another person was 
beneficially seized of the lot under a contract which, 
though voidable by him, he was under no sort of obli- 
gation to her to avoid, but had a clear right to con- 
firm, and ywas morally bound to effectuate in good 
faith.” In Gaines v. Gaines, 9 B. Mon. 295, 298, the 
court expressed the opinion that the principle would 
likewise apply *‘ to a bona fide gift made before cover- 
ture to a child by a former jmarriage, who takes pos- 
session and improves the land under the gift, claiming 
it as his own before the coverture, and receives a con- 
veyance from the husband afterward.” And see Lit- 
tleton v. Littleton, 1 Dev. & B. 327, 331; McIntosh v. 
Ladd, 1 Humph. 459; Miller v. Wilson, 15 Ohio, 108; 1 
Scrib. Dower, 591-595; Thayer v. Thayer, 14 Vt. 107; 
39 Am. Dec. 211, and note. We think that in the case 
at bar the circumstances clearly rebut any inference 
that the services rendered by the defendant after he 
came of age were regarded by either him or his father 
as gratuitous. Wehave no doubt that if the father’ 
had died before giving him possession of Black Rock 
farm, or making the conveyance, a jury, on an action 
by him against his father’s estate for compensation, 
would have rendered, and rightly, a verdict in his 
favor. There was, then, when the father put the son 
in possession of the farm, agreeing to give him a deed 
of it, a valuable consideration for the agreement; and 
when the son, relying on the agreement, entered into 
possession and made what was for him large expendi- 
tures for improvements, it became in the highest de- 
gree equitable and just for the father to keep faith 
with him‘by carrying his agreement into effect. In- 
deed, we have no doubt that if he had refused, the son 
could have maintained a suit against him for specific 
performance; though, according to Oldham v. Sale, 
supra, it is not necessary that such a suit should be 
maintainable to justify the conveyance. The only 
reprehensible feature which we tind in the transaction 
is the non-disclosure of it to the complainant before 
the marriage; but we are of opinion that in the cir- 
cumstances, this is insufficient to entitle her to dower 
on the ground that the conveyance was a fraud upon 
her right. R. I. Sup. Ct., July 17, 1888. Champlin v. 
Champlin. Opinion by Durfee, C. J. 


MASTER AND SERVANT—ASSUMPTION OF RISK—LOW 
RAILROAD BRIDGE.—A brakeman on a night so dark 
that he could not see around him, at the request of the 
engineer in charge of the train, went to the top of a 
car to set the brakes, as was his duty, and without any 
fault of his own, was knocked off the carand seriously 
injured, by his head coming in contact with a bridge, 
built by the defendant company so low as not to allow 
@ man on the top of a car to walk and stand erect. 





The brakeman had no knowledge or express notice of 
the dangerous nature of the bridge, or any opportu- 
nity of finding out its dangerous character. Held, that 
he was entitled to damages against the defendants, ag 
on entering their service he did not assume risks of 
unusual danger of which he had no knowledge, or wag 
bound to take notice. Ind. Sup. Ct., March 23, 1888, 
Louisville, N. A. & C. R. Co. v. Wright. Opinion by 
Zollars, J. 


NEGLIGENCE — DEATH BY WRONGFUL ACT — DAM- 
AGES — PAIN.—The fact of death by drowning, especi- 
ally in stagnant, muddy and slimy water, is sufficient, 
without other evidence, to sustain a finding by the 
jury that the deceased suffered pain. Neither is there 
any place for the defendant’s contention that “there 
was an entire absence of legal testimony tending to 
show that the deceased did not die instantaneously, 
and entirely without pain or suffering.’’ Accurately 
speaking, there is no such thing in any case as death 
happening simultaneously with the injury causing it, 
and still less in cases of drowning; and the fact that 
the death of the intestate was so caused, and that too 
‘*in stagnant, muddy and slimy water,’’ must be re- 
garded as affording competent evidence from which 
the jury might legitimately infer, not only that his 
death was not instantaneous, but that it was attended 
with both physical and mental pain and suffering. The 
testimony neither of eye-witnesses nor of experts was 
indispensable to the recovery of damages by the plain- 
tiff, as contended by the defendant. When a material 
fact is not proved by direct testimony, it may be in- 
ferred by the jury, if there is a case for them, from 
the facts which have been so proved, even though the 
inference be not a necessary one. It is their province 
to draw proper inferences from such facts, and if, in 
the exercise of this right, they conclude that the fact 
in controversy is established, it is as properly proved 
as if by direct testimony. Com. v. Doherty, 137 Mass. 
245, 247. And even if the eye-witnesses had been pro- 
duced at the trial who saw the deceased while drown- 
ing and noted his apparent condition, it would be an 
inference only upon the question of the extent and 
duration of his pain and suffering; and so would it be 
with the opinions of experts. If therefore all had been 
done which the defendant contends should have been 
done to eutitle the plaintiff to a recovery, nothing 
would have been proved by direct testimony; and if 
there had been, the facts so proved would have been 
no more competent evidence for the consideration of 
the jury than those found by them to be proved infer- 
entially from the uncontroverted cause and manner of 
the intestate’s death, because ‘‘a fact proved by a 
legitimate inference is proved no less than when it is 
directly sworn to."’ Doyle v. Railroad Co., 145 Mass. 
386. N. H. Sup. Ct., March 16, 1888. Clark v. Man- 
chester. Opinion by Blodgett, J. 


SPECIFIC PERFORMANCE—CONTRACTS ENFORCEABLE 
—MISTAKE.—Plaintiff made an offer to defendant's 
agent, with power to sell for cash, to buy land at acer- 
tain price, part cash, and the balance in short pay- 
ments, on the making of a perfect title. The agent 
telegraphed the offer to the owner, without stating as 
to title, and he replied, accepting it. The land was at 
the time leased for a year, and the owner had _ no pat- 
ent therefor, but only a final receiver’s certificate, 
having taken it up under the Timber Culture Act, all 
of which was known to the defendant’sagent. Plain- 
tiff refused to accept the title, but tendered the cash 
payment according to his offer, and on its refusal de- 
posited itin bank. Defendant’s agent also tendered 
back to plaintiff the check he had deposited as a for- 
feit when making his offer, and told him he need not 
take the land. Held, that there was an evident mis- 
understanding as to title, and that the contract should 
equitably have been abandoned when it was first dis- 
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covered; and the fact of plaintiff's deposit in bank, 
and loss of the use of the money, does not increase his 
equities, and as the issue of the patent is indefinite, 
and greater loss and inconvenience would result to 
defendant from enforcing the contract than to plain- 
tiff by its abandonment, specific performance will not 
be decreed. It seems to be assumed by plaintiff, that 
if a valid and binding contract was created between 
himself and defendant, equity will as a matter of 
course decree a specific performance; but this is far 
from true. The law always awarded damages for 
breach of acontract, and that generally in transac- 
tions concerning personal property is the only rem- 
edy afforded. Equity will take hold of contracts for 
the sale of real property, and will enforce them specific- 
ally, but only when under all the circumstances of 
the case, and considering the relative situation of the 
parties, it is equitable that it should do so. Now this 
defendant had given no authority to any one but 
George F. Work. George F. Work knew the exact 
state of his title, and he had a right to presume, when 
notified by the telegram of the offer made, that it con- 
templated the purchase of the land under the title and 
in accordance with the title that he held. He had had 
dealings with the land department at Washington 
theretofore; knew that often there was delay in the 
issue of a patent; and urgent for money, it is not to be 
supposed that he would approve a contract of sale 
with the idea that that contract was to remain unper- 
formed for an indefinite time in the future, and to be 
dependent upon the perhaps distant issue of the pat- 
ent. There was an obvious misunderstanding be- 
tween the parties. He promptly offered to surrender 
every thing that he had from the plaintiff; and told 
him that he need not take the property. It may be 
true, as plaintiff says, that the misunderstanding was 
wholly on the otber side—a matter between the de- 
fendant and his agent. It may be true that the con- 
tract was valid and binding; that the law presumes in 
the absence of stipulations to the contrary, that a per- 
fect title is intended, and that the defendant was 
charged with notice; and especially that when the 
warranty deed was sent to him for execution he was 
bound to know that a perfect and legal title was in- 
tended to be conveyed. But notwithstanding all this 
the fact remains that there was a misunderstanding 
by the defendant in respect to the matter; and to en- 
force a specific performance under these circumstances 
might carry out the strict rules of the law, but would 
not be responsive to the dictates of equity. It would 
enforce the letter, but it would sacrifice the spirit. It 
is well to look a little further into the equities of these 
parties; and to determine their real equities we must 
have regard to the situation as it was when the lack of 
8 patent was first discovered by the plaintiff, and be- 
fore he made the tender. What would either party 
have suffered if the contract had been then aban- 
doned? It is needless to inquire as to the present sit- 
uation, for if it was inequitable to insis® upon the con- 
tract at the very moment that the misunderstanding 
was discovered, then the plaintiff cannot increase his 
equities by doing an inequitable thing. If at the time 
of the discovery of the misunderstanding, he ought 
equitably to have abandoned the whole matter, it will 
notdo for him now to say that he then placed money 
in the bank, and has consequently lost the benefit of 
that money ever since. Now at the time plaintiff had 
paid nothing. True he had given his check for $200, 
but nota dollar had been drawn uponit. If intheab- 
sence of testimony tothe contrary, it may be pre- 
sumed that he left the money in the bank, which oth- 
erwise he might have withdrawn and used, then all 
that he had lost was the use of that $200 for the two or 
three weeks pending the negotiations. On the other 
hand the defendant, if held to his contract specifically, 





would find (ashe has found) his property tied up for 
months; possibly lose his investment in California, 
and forego the chances of asale to eome other party, 
who might not be so particular about the legal title. 
Certainly the injury to the defendant by insisting upon 
the contract was vastly more than the loss to the plain- 
tiff by its abandonment. And again, defendant has 
not yet received his patent; nevertheless plaintiff is 
asking a decree for a specific performance. In other 
words, he is asking this court to compel a conveyance 
of the very title which, when offered, he declined to 
receive. True he asks that this court retain jurisdio- 
tion of the case and of the defendant until such time 
as the patent shall be issued, and that in the meantime 
be himself be relieved from the obligation to pay; in 
fact the bill has a twofold aspect—one to compel per- 
formance by defendant, and the other to delay pay- 
ment by the plaintiff. Again as a general rule it may 
be observed in cases of this kind a leading inquiry as 
to who is seeking to avoid the contract. It may hap- 
pen that a vendor under such a contract, seeing a 
chance to realize more on another sale, or believing in 
the rapid increase of value, seeks some technical ex- 
cuse to avoid complying with his contract. When that 
is apparent, and the purchaser has acted in good faith, 
the court will readily enforce specific performance. It 
will punish the wrong-doer by compelling him to do 
that which he agreed to do. On the otherhand, when 
the vendor is acting in good faith, is ready to perform 
that which he understood he had agreed to perform, 
to transfer all the title that he has, and the purchaser 
is the one who is making excuses, and seeks without 
present payment to hold his claim upon the property, 
then the courts will be very apt to say to him to pur- 
sue his remedy by an action at law, and let go his hold 
upon the property. Finally it may be observed that 
in matters of this kind courts not merely observe the 
words of the contract, but also have respect to the ob- 
ligations of the golden rule, and that unless a plaintiff 
has done as he would be done by, it is useless for him 





to come into thatforum where equity and good con- 


science reign supreme over the letter of thelaw. U.S. 
Cir. Ct., Neb., June 30, 1888. Rushton v. Thompson. 
Opinion by Brewer, J. 

WILLS—TO CHARITY.—A will contained this clause: 
“The residue of my estate to be keptin reserve for 
further consideration in the way of charitable pur- 
poses, in a liberal way, not to any particular creed or 
sect of religion.’”’ Held, first, that the clause did not 
contain a gift of the fund, but reserved it for the fur- 
ther consideration of the testatrix herself; second, that 
if the fund was given, the gift was void, as no benefio- 
iary was indicated, nor any person appointed to se- 
lect such beneficiary. Thelegal rule that avoids a be- 
quest of this general character under the conditions 
mentioned is too well established to admit of discus- 
sion. It is stated in all the text-books. Thus Jar- 
man formulates it: ‘‘To constitute a charitable use 
there must bea donor, a trustee competent to take, a 
use restricted to a charitable purpose, and a definite 
beneficiary. In case of a grant or demise, when there 
is no party or parties designated who can take the 
property, or where they are so uncertain that the court 
cannot direct intelligently the execution of the trust, 
the property remains undisposed of, and falls to the 
heir or next of kin.’’ In the present will, if there bea 
gift, itis ‘‘in the way of charitable purposes, in a lib- 
eral way;’’ and therefore unless we can say that some 
person has been indicated to make selection of the un- 
named beneficiaries, the gift cannot be put in effect. 
The chancellor inferred that the clause points to the 
executors as the agents of this function. But the 
willis absolutely silent on the subject, and unless it 
is to be inferred that the executors are meant because 
of such silence, there appears to be no reason for such 
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conclusion. The fund is ‘to be kept in reserve for 
further consideration in the way of charitable pur- 
poses.”” But who is to take the matter into * further 
consideration?"’ This question the testatrix very 
plainly has not answered. It may be that she thought 
that the law, through the agency of the courts, would 
make the necessary selection of the objects of her 
bounty, and distribute the moneys. It is not possible 
to hold, that as no trustee is designated for the pur- 
pose, therefore it is tobe presumed that the executors 
were intended to act in that respect; for such a prin- 
ciple of construction would in effect be a revocation 
of the rule, that in cases of general bequests of this 
character a trustee must be indicated, for such june- 
ture is always present when such gifts exist in a testa- 
mentary form. On both grounds the decree should 
be reversed. N. J. Ct. Err. & App., Aug. 7, 1888. Nor- 
cross’ Adm’rs v. Murphy’s Ex’rs. Opinion by Beas- 
ley, C. J. 


COURT OF APPEALS DECISIONS. 
T= following decisions were handed down Tuesday 
Oct. 16, 1888: 

Judgment reversed, new trial granted, costs to abide 
event—Celestine Mullins, respondent, v. Charles F. 
Chickering, and another, appeJlants.-—Interlocutory 
judgment overruling demurrer reversed, demurrer 
sustained and the complaint dismissed—John A. Les- 
lie, respondent, v. Jacob Lorillard and another, appel- 
lants.——Order and judgment affirmed, and judgment 
absolute ordered for defendant on the stipulation with 
costs— William Bradt, appellant, v. Walter S. Church 
and others, respondents. —Order affirmed with costs 
People, ex rel. Twenty-third Street Railroad, respond- 
ent, v. Rollin M. Squire, commissioner, etc., appellant. 
——Order affirmed with costs—Edmund D. Crossby, 
respondent, v. Calvin F. Cobb, appellant. Judg- 
ments affirmed with costs—In re Will of Ira Dayger. 
— Order affirmed with costs—Dwight S. Sweet, re- 
spondent, v. James N. Morris, appellant.——Order 
affirmed with costs—In re Petition of Hubert O. 
Thompson, commissioner, etc.——Order of General 
and Special Terms reversed and writ of peremptory 
mandamus ordered to be issued without costs—People, 
ex rel. West Side Railway Company,appellant,v. Joseph 
E. Barnard, comptroller, etc., respondent.——Order 
affirmed with costs—Silas H. Witherbee and others, 
respondents, v. John D. Slayback and another, appel- 
lants.——Order affirmed with costs—Michael E. Dun- 
ster and another, appellants, v. Patrick Kelly, respond- 
ent.—Appeal dismissed with costs—John Hays, re- 
spondent, v. George W. Carr, impleaded, etc., appel- 
lant.——Order affirmed with costs-—-Elizabeth Patter- 
son, respondent, v. John W. McCann, appellant.—— 
Judgment affirmed with costs—Cynthia Bronk, ad- 
ministratrix, appellant, v. New York Central & Hud- 
son River Railroad Company, respondent. 

———__>___— 


NOTES. 

THe CHARACTER OF A SOLICITOR IN 1675.—A corre- 
spondent has favored us with a copy of a printed 
pamphlet dated 1675, which he has unearthed in the 
course of some antiquarian researches, and which illus- 
trates very curiously the reputation in which solicit- 
ors, as contrasted with attorneys, were then held. The 
pamphlet does not contain the name of any author, 
but, singularly enough, the title page bears the words 
“London: printedforK * * * 1675." The writer 
says: A solicitor is a pettifogging sophister, one whom 
by the same figure that a North Country peddler is a 
merchant man, you may stile a lawyer. List him an 
attorney and you smother Tom Thumb in a pudding. 





The very name of a scrivener outreaches him, and he 
is swallowed up in the praise, like Sir Hudibras in a 
great saddle. Nothing to be seen but the giddy feathers 
in his crown. Some say he’s a gentleman, but he be. 
comes the epithet as a swine’s snout does a carbuncle, 
he is just such another dunghil rampant. The silly 
countryman (who seeing an ape in a scarlet coat, best 
[sic] his young worship and gave his lordship joy) did 
not slander his complement with worse application 
than he that names him a law giver. The cook that 
served up arope in a pye (to continue the frolick) 
might bave wrapped up such a pettifogger as this in 
his bill of fare. He is a will-with-a-wisp, a wit whither 
thou woo’t. Proteus has not more shapes than he can 
perform offices. He can instruct with the counsellors, 
plead as an attorney; he has all the tricks and quillets 
of an informer, nay, and a bum too, for a need—in a 
word, he isa Jack-of-all-trades, and his shatter’d brain, 
like a crackt looking-glass, represents a thousand fan- 
cies. He calls himself Esquire of the Quill, but to see 
how he tugs at his pen and belaboureth his half- 
amazed clyents with a cudgel of cramp words, it would 
make a dog break his halter. The jugling Skip Jack 
being lately put to his last shift, has metamorphosed 
a@ needle into a goose feather, and the sole of an old 
shoe into a sheet of paper, for the best of his pro- 
fession have been forlorn taylors, outcast brokers, 
drunken coblers, or the offspring of such like rabble 
rout. He hugs the papers as the devil hugg’d the 
witch, for they are an advancement of his science, 
these frisk about him like a swarm of bees, yet heisa 
man of vast practice if he has but halfa score of ’em. 
If his lowsie clyents chance to recover an old rotten 
barn or a weather-beaten cottage, he will be sure to 
have two-third parts for a quantum meruit. He is 
Lord Paramount among the shifting bailiffs, and a 
sworn brother to the marshall men, and is behind none 
of them at the extortive faculty, having the confidence 
to demand item for his pains and trouble, when all the 
while he does nothing but hover over a quart pot. He 
is as offensive to the attorneys as flies are to a galled 
horse, aud whereas their ne plus ultra is ten groats, 
Mr. Solicitor forsooth claims double fees with au- 
thority, and if the clyent prove so saucy todeny it, he 
will rage like Tom of Bedlam, but if that will not pre- 
vail he’ll cast a squeezing look like that of Vespasian. 
* * * Tn the society of true and genuine lawyers he 
is like an owl among so many lapwings, and is no more 
fit to converse with them than a hog-herd is to preach 
a sermon or a cinder-wench to wait upon a countess. 
* * * He writes a bill of costs in such worm-eaten 
characters that ’tis past the skill of a Rosicrucian to 
discover the apocaliptical meaning, yet for all that he 
will not abate you an ace of the summa totalis, and 
that, to be sure, shall be plain enough. Wherefore he 
may very fitly be called the inquisition of the purse, 
* * * and more than that, he scorns to cheat you 
in hugger mugger, but !will {not fail to do so before 
your face. Hetis like the man that oried, Any tooth 
good barber, rather then stand out for a wrangler, if 
he can pump no chink out of you. He will manage 
your cause for a breakfast, being a notable artist at 
spunging. Oh! he’s aterrible slaughter man at a 
Thanksgiving dinner. He outstrives a bailiff in all his 
cheating faculties, and | know none outstrips him ex- 
cept his infernal grandfather. In fine he is the yeo- 
man’s horseleech, the gentleman’s rubbing-brush, and 
the courtier’s quid pro quo. He is thesummum bopum 
of knavery; in judgment « meer pigmy; in shew tie 
beard of a demi-blazing star. .To be brief, he is likea 
lamp without oil, a trumpet without a sound, a smoak 
without fire, a fiddle out of tune, or a bell without a 
clapper; and differs from a lawyer as a shrimp does 
from a lobster, a frog from an elephant, or a tom tit 
from an eagle.’’—Solicitors’ Journal. 
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CURRENT TOPICS. 

PAMPHLET entitled “The Terry Contempt” 
contains the papers used on Terry’s peti- 
tion to be discharged from imprisonment for 
contempt for his recent violent conduct in the 
United States Circuit Court at San Francisco, on 
the reading of the decision of the cases involving 
his wife’s rights in the estate of the late Senator 
Sharon. The particulars of the scene in court are 
probably fresh in the recollection of all our read- 
ers. The gist of Terry’s petition is that what he 
did was in self defense, and in resistance to an as- 
sault upon his wife; that he attempted to restrain 
his wife from her unseemly violence toward the 
court; and that he did not intend any “ disrespect ” 
toward the court; admitting that outside of the 
court-room, to force his way to his wife, he drew a 
“small sheath knife;” but nowhere expressing any 
regret for the occurrence, nor for his subsequent 
foul language toward the judges. The affidavits 
in reply contain overwhelming evidence against 
Terry. As a practical test in evidence, to show the 
judges the serious violence which they narrowly 
escaped, there are annexed to the answering affida- 
vits pictures of the ‘‘small sheath knife,” and the 
loaded forty-one calibre revolver found in Mrs. 
Terry's reticule, ‘‘life size,” showing the knife to 
have been an unmitigated bowie, nine inches in 
length, the blade five inches long and triangular in 
shape. What Terry intended to do with this inno- 
cent ‘‘little hatchet ” we cannot conceive, unless to 
pare his nails or pick his teeth. He was breaking 
the law in carrying it. As for his pretense that he 
tried to restrain his wife, two of the affidavits show 
that just before she rose to interrupt the court she 
whispered to him and he nodded affirmatively, 
whereupon she rose, and he made no attempt what- 
ever to restrain or quiet her. When at the com- 
mand of the court the marshal seized the furious 
woman to remove her, Terry struck him a violent 
blow in the face, breaking one of his teeth, and 
then tried to draw his tooth-pick, but for the 
moment was prevented. After he was disarmed 
and imprisoned he directed an attendant to tell the 
“bald-headed old son of a ,” Field, that he 
wanted some lunch. He substantially threatened 
to kill Field. His petition was denied, and he still 
languishes in .durance. By a correspondence be- 
tween him and his attorney it appears that he gave 
his ‘word of honor” that if the court would re- 
lease him he ‘* would avoid meeting any of the par- 
ties concerned,” which we infer means that he 
would not murder them as he murdered Broderick. 
He declared however that ‘‘the decision was pur- 
chased and paid for with coin from the Sharon 
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estate,” and that Field ‘‘ wished to pay him for his 
refusal to aid his presidential aspirations four years 
ago.” This fellow and his wife are a pair of bad 
birds who should be kept caged. We are glad to 
see that the judges had back-bone enough to refuse 
the contemptuous and unrepentant application. 
Let this furious and unprincipled brace of adven- 
turers be punished to the utmost extent of the law, 
so that it shall be understood that courts of justice 
are not to be bullied and assaulted and insulted in 
the discharge of their duty, even when they find it 
necessary to defeat the machinations and artifices 
of adventurers and conspirators, and denounce 
shameless effrontery, forgery and blackmailing. 
The affair singularly discloses what a thin veneer 
of civilization as yet covers the reckless passions 
and audacity of frontier society. 


In the judgment of Surrogate Ransom of New 
York it is worth more to be his chief clerk than a jus- 
tice of the Supreme Court of this State (except in the 
city), or a Federal, Circuit or District Court judge, 
or a judge of any court of any State in the Union, 
except perhaps Pennsylvania. He wants a salary of 
eight thousand dollars for this precious person, 
whose name is Leary. He also wants five thousand 
dollars for ‘‘the first law assistant,” and three 
thousand dollars for each of two additional ‘‘law 
assistants ” (plumber and helper), five thousand dol- 
lars for the deputy chief clerk, five thousand dollars 
for the clerk of the court, five thousand dollars 
for the probate clerk, and sundry smaller sums 
for other ‘‘ gifted” persons, making an aggregate 
of one hundred and ten thousand dollars for sala- 
ries. Truly the salary ‘“‘is a tax” in the city of 
New York. It is no wonder that so many bright 
young rustics are drawn to the great city where 
such glittering prizes are hung up for those who 
get into the political swim. There are probably 
some two hundred practicing lawyers in the capital 
of this State, and we guess that not above a dozen 
of them regularly clear so much as eight thousand 
dollars a year. Not a clergyman gets above five thou- 
sand dollars, we believe. Few physicians do any 
better than the lawyers, and yet these persons are 
probably as ‘‘ gifted” as these helpers in the New 
York Surrogate’s Court. Mr. Surrogate Ransom’s 
demand strikes us country people as extremely im- 
pudent. But why not? When there is a common 
council of Learys and other descendants of the 
Irish kings to award the moneys plundered from 
the unresisting natives, why should not the chief 
clerk possessing the magic name have eight thou- 
sand dollars a year, or twice as much, bedad, for 
the matter of that? 


In these days of ill-ventilated and ill-lighted 
public buildings it is a pleasure to visit a municipal 
edifice like that of Buffalo, which seems to be a 
model in every respect. This edifice furnishes 
rooms for all the county and city offices, and for 





the Supreme, Superior and County Courts, and for 





326 THE ALBANY LAW JOURNAL. 





the common council, and every room is light, airy 
and luxurious, The exterior is not so imposing as 
our uniquely beautiful City Hall, but the interior is 
far superior, All this fitness and convenience has 
been attained at the moderate outlay, including the 
furniture, of a million and three-quarters. Those 
who have seen every building of the kind in Amer- 
ica pronounce this the best. It is kept in spotless 
condition, and there is nowhere any trace of the 
tobacco-squirting citizen. The jail also is a fine 
building, perhaps too enticing for tramps, but evi- 
dently it is easier to break into than out of it. 
Counties in search of model buildings of this char- 
acter would do well to inquire at Buffalo. 


We read in the London Law Journal: “The 
Whitechapel murderer, if such there be, nas by in- 
vading the city boundary given rise to a curious il- 
lustration of the anomalies of local government 
which are now in process of being reformed. By 
slightly widening the circle of his crimes he has 
had brought to bear upon him a resource of barbar- 
ism of late years relegated to the past.” At this 
point we supposed, of course, that the writer re- 
ferred to the alleged employment by the chief of 
police of bloodhounds to track the murderers, 
which had proved unsuccessful, owing perhaps to 
the want of a bit of clothing or some other per- 
sonal appurtenance of the gentleman in question. 
But no. The writer proceeds: ‘‘The Home Secre- 
tary, in spite of clamor, has been steadfast in main- 
taining the practice inherited from his predecessors 
of refusing to try to catch criminals by offering 
large rewards. This is a policy which has now 
been adopted for the whole country, and it is obvi- 
ous that if once broken in upon the whole mischief 
of information being held back by those who are 
waiting for the offer of a reward is revived. Un- 
fortunately the understanding which has prevailed 
has only the sanction of the comity of the police 
authorities throughout the country, and it has no 
legal force. The city authorities, having the con- 
trol of their own police, can revert to exploded ex- 
pedients by dealing with crime from the commer- 
cial point of view with some show of right, but in 
point of law every private person may offer a re- 
ward for information leading to the detection of 
crime, and would be held to his promise in a court 
of law. An act of Parliament is necessary te save 
the administration of the law from the periodical 
reversion to quack remedies to which it is exposed.” 
This shows a degree of sensibility, or rather senti- 
mentality, which we had not looked for in a coun- 
try which approves the whipping-post for certain 
offenders, and which certainly does not prevail in 
this country. It 1s difficult to see the impropriety 
in offering rewards to stimulate the activity of citi- 
zens not directly interested in the detection of 
criminals, and to reimburse them for loss of time 
and outlay of money. We are curious to know 
whether gui tam actions have gone out of vogue or 
fallen into disrepute in England. The views of the 





Solicitors’ Journal on this subject seems sounder to 
us. That journal says: ‘‘It is possible that the 
Home Office, in originally coming to the conclusion 
that it was unadvisable to offer rewards for the dis- 
covery of crimes, may have been influenced to some 
extent by the facts that such rewards have not in 
former times always gone to the person to whom 
the credit of the conviction is really due, and that 
great difficulty has sometimes arisen as to the per- 
son entitled to the reward. * * * But while it 
may be unadvisable to offer rewards as a general 
rule, it should be remembered that in such cases as 
the Whitechapel outrages the importance of discoy- 
ering the criminal outweighs all considerations of 
the difficulties and dissatisfaction which may arise 
from the mode of disposal of the reward.” 


NOTES OF CASES. 


N Sherman:v. Sherman, Iowa Supreme Court, 
September 7, 1888, it was held in an action on 

a note, the issue being whether plaintiff, the payee, 
had made defendant a gift of the note, and declara- 
tions made by plaintiff to defendant of an intent to 
make such gift having been admitted in evidence, 
that declarations by plaintiff, made to a third party 
shortly before the time of the alleged gift, express- 
ing an intention to collect the note by legal means, 
there being no evidence of special design in mak- 
ing such statements, are not inadmissible as declara- 
tions made in plaintiff's interest, since they were 
made before any right had vested in defendant, 
and tliey tended to show that an intention to make 
the gift, if such existed, was changed before it was 
consummated. The court said: ‘‘The only object 
of the evidence introduced by the defendant tend- 
ing to show that the plaintiff at some future time 
intended to give the note to the defendant was to 
strengthen and increase the probabilities that the 
gift was made at the time and as claimed by the 
defendant. Such evidence tended to show an in- 
tent to give only, and without more did not tend 
to establish the defense relied on. An unexecuted 
gift, it will be conceded, is not valid. In fact it 
cannot exist. But the evidence was muterial as 
showing an intent to give, and therefore had an 
important bearing on the question whether such in- 
tent had been consummated, The evidence pro- 
posed to be introduced had just an opposite ten- 
dency, and made it probable that while the plain- 
tiff may have had the intent to make a gift such 
intention had been changed, and that about two 
hours prior to the time the gift is claimed to have 
been made the plaintiff intended not to make a 
gift but to insist on the payment of the note. Was 
the proposed evidence admissible? Counsel for the 
appellee insist 1t was not, because it was a declara- 
tion in favor of the plaintiff, and against the inter- 
est of the defendant. The declaration preceded 
the gift, and prior to the time any might had vested 
in the defendant, and we think the evidence was 


. explanatory of the prior declarations of the plain- 
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tiff that he intended to give the note to the de- 
fendant. The intent of a person to do or not to do 
any given thing can only be shown by bis acts, 
declarations and conduct, and when declarations 
are introduced in evidence tending to show such 
intent, other and subsequent declarations tending 
to show a contrary intent, made prior to the con- 
summation of the act, are admissible for the pur- 
pose of enabling the jury to determine what in fact 
the name of the person was, and thus making it 
probable or improbable that the act, whatever it 
may be in controversy, was consummated in accord- 
ance with the expressed intent of the party. This 
class of evidence constitutes an exception to the 
general rule, and may or may not be admissible, 
according to the circumstances of each particular 
case. It is difficult to establish a general rule ap- 
plicable to all cases. The circumstances under 
which the declaration is made, its possible object, 
and whether made with an evident design and pur- 
pose, may affect its admissibility, and certainly will 
have an important bearing on the weight to be at- 
tached thereto. In the case at bar we discover no 
suspicious circumstances indicating an object or 
purpose on the part of the plaintiff except to ex- 
press to a relative, with whom he was visiting, his 
then intention in relation to the note and what he 
intended to do with it, contradictory of and to any 
previous intent he may have had to give it to the 
defendant. Of course if a controversy had arisen 
at the time the declaration to Mathews was made 
between these parties as to the proposed gift or in- 
tention to do so; if such intent amounted to a 
vested right — a different rule might prevail. The 
foregoing views, to a greater or less extent, are sus- 
tained by the following authorities: Darby v. Rice, 
2 Nott & McC. 596; Miller v. Hatman, 11 Ala. 609; 
Stone v. Stroud, 6 Rich. Law, 306; Whitney v. 
Wheeler, 116 Mass. 490; Whitwell v. Winslow, 132 
id. 307; Joyce v. Hamilton (Ind.) 12 N. E. Rep. 
294; Shailer v. Bumstead, 99 Mass, 112; Barthelemy 
v. People, 2 Hill, 248, note. Counsel for the de- 
fendant have cited many cases in support of this 
theory, but we think they are all distinguishable. 
In some the declaration was subsequent to the gift, 
and in none of them, we think, was the declaration 
sought to be introduced in evidence because con- 
tradictory to or as bearing on the question as to 
the existence of an unexecuted intent.” 


In Re Lord Colin Campbell, Court of Appeals, 
March 3, 1888, 59 L. T. Rep. (N. 8.) 194, the debt- 
or’s bankruptcy was caused by his having incurred 
heavy costs in connection with divorce proceedings 
instituted by him against his wife and four co- 
respondents, which proceedings were unsuccessful, 
and the costs of which he was ordered to pay. 
Held, that the bankruptcy had not been ‘‘ caused 
by misfortune without any miscondnct on his part ” 
Within the meaning of the statute. Esher, M. R., 
said: ‘It 1s next to impossible to give any exhaus- 
tive definition of the word ‘misfortune.’ Many 
have been suggested, but putting it more in a nega- 








tive than in an affirmative form, I think we must 
say thus much, that where the bankruptcy is not 
solely the result of some accident, over which or 
over the directly conducing cause of which the 
bankrupt has no control, it cannot be said to arise 
from misfortune. * * * The costs therefore 
which caused this bankruptcy were incurred in, 
and were the direct result of matters over which 
the debtor had control, and therefore I think that 
his appeal fails, because he has not shown that his 
bankruptcy was caused by misfortune.” Fry, J., 
said: ‘‘I shall not attempt to give any exhaustive 
definition of either ‘misfortune’ or ‘misconduct’ as 
used in this section; it is too early in the history of 
this legislation; nevertheless we should, I think, 
make some essay toward a definition. It appears 
to me that for the purposes of the present discus- 
sion, ‘misfortune’ is equivalent to some adverse 
event not immediately dependent on the actions or 
will of him who suffers from it, and of so improba- 
ble a character that no prudent man would take it 
into his calculations in reference to the interests 
either of himself or of others. I will endeavor to 
illustrate my meaning. A man, who was reduced 
to poverty by an act of God destroying his prop- 
erty, might be said to have suffered from misfor- 
tune without any misconduct on his part. The 
prosperity of Job was overthrown by the simultane- 
ous occurrence of four unusual events, the attack of 
the Sabeans, the inroad of the Chaldeans, the fire 
from heaven, and the wind from the wilderness, 
and his consequent poverty might have been re- 
garded as in no way disqualifying him from hold- 
ing any office of trust in his tribe. But on the 
other hand a man who gambles so that if he is un- 
successful he cannot pay his creditors, does not owe 
his situation to misfortune without misconduct, 
though he would probably say that he had been 
unfortunate in his play. It has been impressed 
upon us that the idea conveyed in the clause is a 
single idea, but to this I cannot agree. In my 
opinion there are two distinct ideas, and if the 
event which causes the bankruptcy is due partly to 
‘misfortune’ and partly to ‘misconduct,’ it cannot 
come within the exemption. Applying these ob- 
servations to the case in hand, it presents itself in 
this way: A man of slender means brings an action, 
and incurs expenses in support of it far beyond any 
thing he can pay should he fail. The action is un- 
successful, and under such circumstances that the 
court in its discretion visits him with costs, and he 
becomes bankrupt in consequence. Is the event 
which induced his bankruptcy, under these circum- 
stances, ‘misfortune without misconduct?’ It is 
apparent from what I have said that I do not think 
so. The circumstances which led to the bankruptcy 
were directly within the will and under the control 
of the bankrupt, and I cannot come to the conclu- 
sion that in such a case the bankruptcy was caused 
by ‘misfortune without misconduct’ on his part.” 


In Stimpson v. Wood, Q. B. Div., June 7, 1888, 
59 L. T. Rep. (N. 8.) 218, it was held that a woman 
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who has left her husband and is living apart in 
adultery at the time of his death and supported by 
her paramour, though her husband has committed 
adultery himself and has from time to time given 
her small sums of money, but insufficient for her 
support, is not entitled to maintain an action for 
damages for her own benefit as his widow under 
Lord Campbell’s Act. Manisty, J., said: ‘‘She 
clearly had no legal claim against her husband; he 
could not be made to support her; but now that he 
has been killed it is said that she has a right to 
compensation; it would be very strange if she had. 
What is the relationship in point of law in which 
she stood to her deceased husband? She had de- 
serted him and lived in continuous adultery with 
Fisher. The point is dealt with in several author- 
ities. Coke lays it down (Co. Litt. 82a): ‘If the 
wife leave her husband and goeth away and tarri- 
eth with her adulterer she shall lose her dower.’ In 
Govier v. Hancock, 6 T. R. 608, the action was for 
the board and lodging of the defendant’s wife; 
there the defendant was proved to have committed 
adultery and turned his wife out of doors, when 
she committed adultery but afterward offered to go 
back to his home, but he refused: and the verdict 
was directed for the defendant, and the court re- 
fused a rule to set aside the verdict. In Rex v. Flin- 
ten, 1 B. & Ad. 227, it was held that a husband 
could take advantage of his wife’s leaving his home 
and committing adultery to render himself not lia- 
ble to support her, though he afterward commit 
adultery. That case was an appeal by the defend- 
ant from a conviction as a vagrant for refusing to 
maintain his wife. In the course of the argument 
Littledale, J., said of the wife ‘having rendered 
herself unworthy of her husband’s protection, she 
returns to the same state as if she were not mar- 
ried.’ In the present case the wife returned to the 
same state she was in before marriage by her adul- 
tery, and so had no claim on her husband. The 
person guilty of negligence is, under Lord Camp- 
bell’s Act, responsible for the pecuniary loss sus- 
tained by any of the persons named in section 2 of 
the act. The first point is that the plaintiff was 
not in law in a position to make any claim whatso- 
ever on the defendants. As to the second point, I 
do not think that there was any evidence of the 
husband being willing to take his wife back. As 
at present advised I very much doubt whether even 
if there bad been strong evidence that the husband 
would have taken the plaintiff back she would 
have been entitled to maintain the action. Here 
there was no evidence fit and proper to submit to 
the jury of any probability of the husband condon- 
ing her offense. I am therefore of opinion that the 
verdict ought to be entered for the defendants on 
the two grounds that the plaintiff did not stand in 
the relationship of wife having any claim on her 
husband, and that there was no evidence on which 
the jury could reasonably come to the conclusion 
that there was any prospect of her husband taking 
her back.” Stephen, J., concurred, observing: 
“There are two characters in which this woman 








might recover damages: First, as a wife who was 
entitled to legal support and maintenance from her 
husband, unless there was some reason to prevent 
her. The plaintiff was clearly the wife of the de- 
ceased; she might have been divorced in respect of 
her adultery, and if she had been called in a crimi- 
nal case her evidence for or against her husband 
would have been generally excluded. Although 
she was his wife, yet on the authorities cited by my 
brother Manisty she lost all legal right to support, 
and was therefore disentitled to compensation, 
Secondly, as a wife who had had a reasonable ex- 
pectation of pecuniary relief or advancement from 
her husband. Had the present plaintiff a reason- 
able expectation of relief from her husband, though 
not legally entitled to it? There was evidence that 
the husband did occasionally give her small sums 
of money; it was an act prompted by kind feelings 
toward his wife notwithstanding her conduct. But 
there was no spark of evidence of any apprehended 
condonation by her husband of her offense. In the 
first place there was no evidence of legal rights 
which she lost by his death; next, there was no 
evidence of any reasonable expectation on her part 
of receiving pecuniary advantage from him.” 


——_e—___——__ 


RAILROAD COMPANIES— TAXATION — EX- 
EMPTION—SUPERSTRUCTURE ON RIGHT 
OF WAY—INTER-STATE COMM ERCE—FED- 
ERAL AGENCY—ROLLING STOCK—SITUS. 


ARIZONA SUPREME COURT, SEPT. 18, 1888. 


ATLANTIC & P. R. Co. v. LesvEeur. 


The exemption of aright of way from taxation does not ex- 
empt the superstructure, i. e., a railway, thereon. 

Taxation of the franchise of a railway granted by act of Con- 
gress, by the Territories, is not in conflict with the con- 
stitntional grant to Congress of the power to regulate 
commerce among the several States. 

Nor is the taxation by a Territory of the franchise of a corpo- 
ration incorporated by act of Congress unconstitutional, 
as the taxation of a Federal agency, in the absence of 
such restriction in the grant of the taxing power of the 
Territory, as Congress may permit the Territory to do so. 

For the purposes of taxation the xifus of the rolling stock of 
a railway company is where it is habitually used. If the 
specified property be constantly changing, the amount 
may be fixed by the average amount so used. 

Exemption from taxation isthe exception to the rule of taxa- 
tion, and can be sustained only from the strictest con- 
struction. 

The words “ right of way ” ina grant describe the tenure, not 
the land, granted. 


W. C. Huzledine (Sumner Howurd and E. M. Sar 
ford, of counsel), for appellant. 


Baldwin & Baldwin, for appellee. 


Barnes, J. This was a suit to enjoin the collection 
of taxes levied upon the property of the plaintiff by 
the proper revenue officers of Apache county. The 
ground upon which the injunction is sought is that 
the assessment was illegal. The levy was made upon 
the improvements onacertain strip of land in said 
county, 200 feet wide and 112 miles long, upon the 
center line of which the railroad of plaintiff is situate; 
the improvements consisting of culverts, wooden 
bridges, grading, trestles, rock, earth cuts and fills; 
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also 265,000 wooden cross-ties, steel and iron rails, fish- 
plates, bolts and spikes thereon; also steam-pumps 
aud water-tanks, section-houses, depot buildings, 
round-house, hotel, coal-chutes, side tracks, black- 
smith shops thereon; also 12 cottages used by em- 
ployees, 500 feet from the track; the franchise of 
plaintiff to do business and collect freights and fares, 
except business with the United States; also a tele- 
graph plant along the said line; also safes and office 
furniture; also railway supplies; also 15 locomotives, 
4oouches, 2 mail and express cars, 100 box cars, 75 flat 
cars, 7 caboose cars, 16 living cars, 15 hand cars, coal 
on hand and cross-ties. 

Against the legality of this assessment it is urged, 
first, that the superstructure and improvements, 
buildings, etc., on what is called the “right of way” of 
the plaintiff are exempted from taxation by its char- 
ter. By its charter (14 U. 8. Stat. at Large, 292) *‘ the 
right of way through the public lands is granted to 
the plaintiff for the construction of a railroad and tel- 
egraph, to the extent of 100 feet on each side of said 
road, including necessary grounds for station build- 
ings, shops, switches, turn-tables and water stations; 
and the right of way shall be exempt from taxation 
within the Territories of the United States.” It is 
said that this isagrant of an interest in the real es- 
tate, taken fora right of way, and that whatever is 
attached to it becomes a part of the realty, and as the 
right of way is exempt, that the exemption carries 
with it whatever has become a part of the realty. No 
one can question that a right of way is an interest in 
the realty; nor that culverts, bridges, railway 
switches, depot buildings, etc., thereon, become part 
of the realty. He whohas title to the right of way 
has title to the superstructure. They would pass by 
grant, and would be subject to the laws regulating 
the conveyance of real estate, including the statute of 
frauds. All this will be conceded. But does it fol- 
low that the exemption of the right of way exempts 
all appurtenances afterward attached therete? This 
is the question. The Supreme Court of Montana 
seems to hold that it does, though a careful considera- 
tion of the decision willshow that this conclusion is 
dictum. Railroad Co. v. Carland, 3 Pac. Rep. 141. 
The charter of the Northern Pacific Railroad Com- 
pany is in the same words as the Atlantic & Pacific 
Railroad Company’s charter. In that case the tax 
was levied upon an assessment of ‘‘twenty miles of 
railroad and rolling stock.’’ Theassessment of twenty 
miles of railroad did include the right of way, as the 
argument of that case and the cases cited demonstrate 
conclusively. And the court rightly held that the as- 
sessment was illegal, in that the exempted right of 
way was included in it. This was all that was before 
the court, and is all that was really decided. The 
cases cited do not lead beyond this conclusion. Ap- 
pealof Railroad Co., 82 Cal. 506. This case holds that 
aright of way isan easement in the land, and that the 
estate is real property, and may be taxed as such. 
The opinion is quoted at large in the Montana case. 
We have never seen the principle here stated doubted. 
Washburn on Easement, 5 says: ‘An easement always 
implies an interest in the land. It may be a 
freehold or a chattel one, according to its duration. 
Itis real property, and it is created by grant.’? In 
this it differs from a license. Rowbotham v. Wilson, 
8 El. & BI. 157; - Ex parte Coburn, 1 Cow. 570; Heaton 
v. Ferris, 1 Johns. 146; Wolfe v. Frost, 4 Sandf. Ch. 86; 
Foster v. Browning, 4 R. I. 51; Buckeridge v. Ingram, 
2 Ves. Jr. 654; Binney’s Case,2 Bland. 145; Bowman 
v. Wathen, 2McLean, 385; Gas Co. v. Thurber, 2 R. I. 
21; Railroad Co. v. Osborn, 12 Barb. 225; Railroad 
Co. v. Canaan, 16 id. 247; Railroad Co. v. Morgan Co., 
M4 Ill. 166; Williams v. Railroad Co., 16 N. Y. 100; 
Mahon v. Railroad Co., 24 id. 658; Wager v. Railroad 








Co., 25 id. 526; Waterloo v. Railroad Co., 3 Hill, 569; 
People v. Cassity, 46 N. Y. 46; New Haven v. Rail- 
road Vo., 38 Conn. 422; Chicago v. Baer, 41 Ill. 306; 
Loan & Trust Co. v. Hendrickson, 25 Barb. 494; 1 
Washb. Real Prop. 3. 

These and many other authorities that may be cited 
clearly point out the law as stated. An assessment of 
twenty miles of railroad was an assessment of the real 
estate, and included the right of way and the super- 
structure thereon. How we are to conclude from 
these premises however that the exemption ofa right 
of way ex vi termini exempts from taxation the super- 
structure we cannot see. It is non sequitur. Exemp- 
tion from taxation is an exemption from the general 
rule that all property shall be taxed equally. He who 
asserts that his property is exempt must show it by 
the clear letter of the law. No intendments are in 
his favor. Noconstruction will aid him. Kvery doubt 
will be resolved against him. He does not stand fa- 
vored, as does a grantee ora mortgagee. The mean- 
ing of words is not broadened to include him. Though 
you will construe liberally when you tax, you must 
construe strictly toexempt. You must point it out 
in the words, *'/ta lex scripta est;” free from doubt or 
ambiguity. Cooley Tax’n, 204; Railroad Co. v. Mary- 
land, 10 How. 876; Bank v. Billings, 4 Pet. 514; Rail- 
road Co. v. Dennis, 116 U. 8. 665; Cottle v. Spitzer, 65 
Cal. 459; Walter v. Hughes, 11 Pac. Rep. 122. 

Shields, J., for this court says: ‘‘No property 
within the Territory is exempt from the operation of 
these revenue laws, unless put beyond them, design- 
edly and unequivocally, by the legislative or other 
sovereign power. A mere inference that certain prop- 
erty is exempt from taxation will never do; nor will 
it be assumed unless the language used is too clear to 
admit of doubt.’’ Railroad Co. v. Guffey, 120 U. 8S. 
569. ‘‘It is the settled doctrine of this court that an 
immunity from taxation by the State will not be rec- 
ognized unless granted in terms tuo plain to be mis- 
taken.’’ By this rule then we come to a construction 
of section 2 of the plaintiff's charter. The lands of 
plaintiff are not assessed, nor is the right of way as 
such. Improvements, culverts, bridges, ties, iron, 
buildings, etc., located on the right of way are. But 
were these exempted by the exemption of the right 
of way? Had Congress sointended it would have been 
easy to have said so; the addition of a word or two 
would have made it certain. Congress granted a right 
of way over the public lands, and in the same section 
it exempts what is granted from taxation. It did not 
grant improvements, culverts, bridges, buildings, iron, 
ties, etc. This was property to be placed there after- 
ward by the grantees. Shall we infer that it exempted 
what it did not grant, when it does not say so or use 
words looking in that direction? Wethink not. We 
should stand by the letter of the law in favor of equal- 
ity of taxation. We will notinfer that Congress has 
done so unjust a thing as to expose an immense prop- 
erty thereafter to be created where it would demand 
the constant protection of all the machinery of organ- 
ized society at a great expense, and then relieve it of 
its just burden of taxation in order to defray these 
expenses. It was projected into almost a wilderness 
where inhabitants were few; where the title to the 
lands was in the United States, free from taxation; 
where the burdens of sustaining social order would at 
best be heavy. Such a property as this would greatly 
increase these burdens. It cannot be thought for a 
moment that Congress intended by the use of the in- 
nocent words, ‘‘and the right of way shall be exempt 
from taxation,’’ to do such a monstrous wrong as to 
exempt the millions the grantees should put upon the 
right of way from taxation for all time. 

It is further urged with great force, skill and ability 
that the grant of right of way toa railway is sui gene- 
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ris, and is in fact a grant of the fee; and if so, to ex- 
empt the fee so granted exempts the superstructure. 
It is said that the term “right of way” is used to de- 
scribe the land granted—that is, that these are words 


of description rather than of tenure. We cannot con- 
cur with this view, and uo authority can be found 
which so holds. We must conclude that the words are 
used in their common, well-known and universally- 
accepted legal meaning, and that it wasa grant of an 
easement as defined by law. It was not a grant of the 
fee. Should the company see fit to change its lineand 
abandon its present alignment at any point, the right 
of way so abandoned would revert to the grantor. 

Again it is urged that the assessment of the fran- 
chise of this company is the taxing of the Federal 
agency, and hence it may not be taxed; and the case of 
Steamship Co. v. Pennsylvania, 122 U. 8. 326, is cited. 
That case and the authorities cited therein bold that 
the State may not tax a Federal agency created by 
act of Congress, and also that a State may not, by tax- 
ation interfere with inter-State commerce. This is a 
power specially delegated by the Constitution. ‘‘ Con- 
gress alone can deal with such transportation; its non- 
action being equivalent to a declaration that it shall 
remain free from burdens imposed by State legisla- 
tion.”” Bradley, J., incase supru. California v. Rail- 
road Co., 127 U. 8S. 41. 

In the case at bar Congress has acted. The act says 
this right of way shall be exempt from taxation. IJn- 
clusio unius, exclusio alterius. Congress excludes or 
exempts only the right of way; hence the inference is 
that all else is notexcluded or exempted. The Con- 
stitution declares that ‘‘ Congress shall have power to 
regulate commerce with the foreign nations and 
among the several States,’”’ ete. Art.1,§8. This takes 
the power from the States and delegates it to Con- 
Congress might therefore tax or authorize the 


gress. 
taxation of the franchises of inter-State carriers. But 
the act of the Territory is the act of Congress. Rev. 


Stat. U. S., § 1851. “The legislative power of this 
Territory extends to all rightful subjects of legislation 
not inconsistent with the Constitution and laws of the 
United States. No tax shall be imposed upon the 
property of the United States; nor shall the lands or 
other property of non-residents be taxed higher than 
the lands or property of residents.’’ Thisis the only 
limitation placed upon the taxing power of the Terri- 
tory, and should be held to be a delegation by Con- 
gress of its admitted power to the Territories to tax 
allelse. A franchise is property, has value, and it is 
not prohibited to tax it. Todo so is not inconsistent 
with the Constitution or laws of the United States. 
Section 1850, Revised Statutes of the United States, 
enacts that “all laws passed by the Legislative Assem- 
bly shall be submitted to Congress, and if disapproved 
shall be null and void.’””, And may we not add, “‘oth- 
erwise shall have full force and effect?” February 12, 
1885, the Territory enacted (Comp. Laws, § 2005) that 
“all property of every kind and nature whatsoever 
within this Territory shall be subject to taxation, ex- 
cept ’’—and afranchise of a corporation is not in any 
of the exceptions. Wemust conclude therefore that 
Congress has granted to the Territory the right to 
grant franchises, whether they be Federal agencies or 
the means of inter-State commerce. Congress may 
withdraw this power whenever it sees fit, and may dis- 
approve of this legislation. Until it does it must be 
enforced asthe law of the Territory. Congress will 
carefully guard all of its agencies. and see to it that 
the Territories do not impair their efficiency, and also 
will look wellafter the commerce among the States, 
that it be not obstructed, and will act when occasion 
requires. Untilit does it must be regarded as having 
approved of this legislation. 4 

Again it is contended that all of this rolling stock 





has its situs and domicile in Albuquerque, N. M., and 
was not subject to taxation within said county. It ap. 
pears that the headquarters of the western division of 
plaintiff's railroad was at Albuquerque, N. M., and 
that it had over 1,000 cars and engines in constant uge 
between Albuquerque, N. M., and Mojave, Cal., a dis- 
tance of over 800 miles, moving passengers and freight. 
Plaintiff returned 15 locomotives, 16 office cars and 7 
caboose cars as constantly in Apache county; 181 cars 
were added by the assessor. This question is set at 
rest by the Supreme Court of the United States in 
Marye v. Railroad Co., 8 Sup. Ct. Rep. 1037 (April 23, 
1888): *‘ It is quite true, as the situs of the Baltimore 
& Ohio Company is in the State of Maryland, that 
also upon general principles is the si/us of all its per- 
sonal property; but for the purposes of taxation, ag 
well as for other purposes, that si/us may be fixed in 
whatever locality the same may be brought and used 
by its owner, by the law of the place where it is 
found.” ‘And such a tax might be properly assessed 
and collected in cases like the present, where the spe- 
cific and individual items of property so used and em- 
ployed were not continuously the same, but were con- 
stantly changing, according to the exigencies of the 
business. Insuch cases the tax might be fixed by an 
appraisement and valuation of the average amount of 
the property thus habitually used.”’ 

In the above case the situs was conceded to be in 
Maryland. That State granted its charter. In this 
case itis by no means conceded that the place of the 
“headquarters of the western division” is the situs 
ofthe company. The charter designates no place of 
general business. For the purposes of taxation its situs 
must be wherever business is done, and its personal 
property engaged in that business shall be subject to 
the taxing laws of the place where it is so used. The 
above decision make it unnecessary to review the 
long list of cases cited, as this, the last case, settles all 
conflict and resolves all doubt. 

It is insisted also that the telegraph lines erected on 
the right of way are exempt for the same reasons as 
depots, etc. We think not, for the reasons given here- 
tofore. It is clear that section 3, chapter 53, Compiled 
Laws of Arizona, refers to telegraph lines constructed 
under the provisions of that act. The lines of this 
plaintiff are constructed by authority of the act of 
Congress granting this charter. Under what circum- 
stances a court of equity will entertain jurisdiction to 
enjoin the collection of a tax, see the case of Campbell 
v. Bashford, 16 Pac. Rep. 269, where the question is 
discussed by this court. 

We see no error in this record, and the judgment of 
the District Court is affirmed. 

Wright, C. J., and Porter, J., concur. 





USURY—PAYING INTERMEDIARY TO PRO- 
CURE LOAN—AGENCY—COMPOUND IN- 
TEREST—ATTORNEY’S FEES. 


GEORGIA SUPREME COURT, DEC. 7, 1887. 


MERCK V. AMERICAN FREEHOLD LAND Morte. Co. 


Where the lender of money neither takes, nor contracts to 
take, any thing beyond lawful interest, the loan is not 
rendered usurious by what the borrower does in procuf- 
ing the loan, and using its proceeds. Thus that the bor- 
rower contracts with one engaged in the intermediary 
business of procuring loans to pay him out of the ‘oan for 
his services, and does so pay him, wil! not infect the loan, 
the lender having nointerest in such intermediary busi- 
ness or its proceeds. 

By using intermediaries as channels for transmission for 
papers, relying upon their inspection of property and ex 
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amination of titles, made at the borrower's instance, and 
forwarding the money through them, also at his instance, 
the lender does not constitute them his agents to make 
the loan, and is not chargeable with the consequences of 
dealings between them and the borrower, whether those 
dealings be public or private, known or unknown. 

It is lawful to contract for interest on interest overdue, and 
for payment by the debtor of reasonable attorney’s fees 
on sums, both principal and interest, which have to be 
collected by suit. 

PPEAL from Superior Court, Hall county; Well- 

A born, J. 

J. M. Towery, for plaintiff in error. 


W. E. Simmons, G. H. Prior and N. J. Hammond, 
for defendant in error. 

BLecKLey, C. J. 1. All the notes were contracts to 
be performed in the city of New York. There is no 
evidence inthe record as to the law there obtaining 
touching interest and usury. What restriction on the 
rate of interest, ifany, prevails there does not appear. 
The argument here proceeded on the theory upon 
which the case was tried inthe court below, namely, 
that the law of Georgia governs these contracts in all 
respects. In that view we acquiesced, without ruling 
for or against its correctness. Our Jaw concerning in- 
terest and usury is found in the Code from section 
2050 to 2057g, inclusive. I copy therefrom all the pro- 
visiuns that we deem applicable to the case: ‘‘ The le- 
gal rate of interest shall remain seven per cent per an- 
num, where the rate per cent is not named in the con- 
tract, and any higher rate must be specified in writing, 
but in no event to exceed eight per cent per annum. 
Usury is the reserving and taking, or contracting to 
reserve and take, either directly or by indirection, a 
greater sum for the use ofthe money than the lawful 
interest. It shall not be lawful for any person, com- 
pany or corporation to reserve, charge or take for any 
loan or advance of money, * * * any rate of in- 
terest greater than eight per cent per annum, either 
directly or indirectly, by way of commission for ad- 
vances, discount, exchange or by any contract or con- 
trivance or device whatever. Any person, company 
or corporation violating the provisions of the forego- 
ing sections shall forfeit the excess of interest so 
charged or taken, or contracted to be reserved, 
charged or taken. All titles to property made as a 
part of an usurious contract or to evade the laws 
against usury are void.’’ Tried by these provisions, 
does the fact that Merck promised and paid $80 to pro- 
cure the loan taint it with usury? Nelson & Barker 
had a business establishment in Atlanta. Their busi- 
ness was to discover borrowers and lenders, procure 
for borrowers loans on landed security, verify the se- 
curity, and serve as a channel of communication and 
transmission between the contracting parties. They 
were middle-men, stationed betwixt want and supply, 
and flanked on either side by other middle-men. One 
of these was Latner, of Gainesville, in Hall county, 
who fronted, as it were, on borrowers; and another 
was the Corbin Banking Company of New York city, 
who fronted on lenders. Sach was the line of inter- 
mediaries concerned in the present case. Merck, a 
farmer of Hall county, signed an application, not ad- 
dressed to any one, for a loan of $400, and in the in- 
strument designated Latner as his agent. At the same 
time he signed another instrument, addressed to Nel- 
son & Barker, in which he constituted them his agents 
to negotiate for the loan, agreed to pay them for nego- 
tiating ita commission of $80, and authorized them to 
retain the same out of the money in case of success. 
Both papers were sent to Nelson & Barker, and by 
them forwarded to the Corbin Banking Company. As 
the result of services rendered by the three interme- 


diaries, who acted in concert on the basis of a business 





arrangement already existing, a lender was found, the 
loan was negotiated, the necessary papers were inter- 
changed, and every dollar of thedoan was paid to the 
Corbin Banking Company, and except the $80 retained 
as commissions, through it to Merck. His testimony 
raises in a dubious way some question as to a deficit 
of $10, but there is little, ifany, room to doubt that 
he received $320. On the face of the papers Sherwood 
was the lender; but from the testimony of Wheeler, a 
member of the Corbin Banking Company, it appeurs 
that the defendant in error, a London corporation, 
was the actual lender, and that Sherwood was thé agent 
of the corporation, and its only agent who took any 
part in the transaction. He was not connected with 
the Corbin Banking Company, Nelson & Barker, or so 
far as appears, with Latner; nor was the corporation 
he represented. Neither did he nor it receive or have 
any interest in any of the compensation retained by 
the intermediaries, that being divided among them- 
selves in the proportion of ten to the Corbin Banking 
Company, six to Nelson & Barker and four to Latner. 
Nelson & Barker, with whom the contract for compen- 
sation was made, were neither borrowers nor lenders. 
They were seekers after both, and had business rela- 
tions with men such as Latnerto aid them in finding 
borrowers, and with other men or corporations, such 
as the Corbin Banking Company, to aid them in find- 
ing lenders. This was an independent business, estab- 
lished and carried on by Nelson & Barker, not in the 
interest of borrowers or lenders, but in their own in- 
terest. It was a lawful business, and they had as much 
right to pursue it for profit as a merchant or farmer or 
lawyer has to attend to his own lawful affairs for legit- 
imate gains. lt might be well to make it unlawful, 
but that isa question for the Legislature. Neither 
the wide extent of it nor the amount of income de- 
rived from it would render it any the less a legal avo- 
cation. They could make what terms they pleased, 
and burden whom they pleased with compliance. 
They could put the whole burden of their compensation 
on the borrower, the whole on the lender, or divide 
it between them, provided they did so by contract 
fairly made and faithfully observed. Moreover they 
could share their compensation with their business al- 
lies, those aiding them in rendering service, whether 
acting between themselves and borrowers or between 
themselves and lenders in any proportion mutually 
satisfactory. Were they to charge the lender twenty 
per cent for finding a borrower, taking security and 
transacting the business, it would not reduce the loan. 
Nor would their charging the borrower that per cent- 
age for finding a lender, offering security and trans- 
acting the business reduce it. The lender parts with 
as much of his money when the borrower pays some 
third person a commission on it, though it be paid out 
of the money derived from the loan, as when the bor- 
rower pays uo commission. Doubtless middlemen 
have a good business reason for charging borrowers 
rather than lenders, that reason being that borrowers 
will assent to their terms and comply with them, and 
ienders will do neither. But it is not the fault of 
lenders that borrowers will accept terms which they 
themselves would reject. Are lenders to blame 
that Nelson & Barker exact compensation from bor- 
rowers for their services, and that borrowers consent 
to pay, and do pay, what they exact? In this case, is 
the loan from the London corporation through Sher- 
wood to Merck any the less untainted and incorrupt 
because Merck stipulated to pay, and did pay, Nelson 
& Barker for obtaining it? Neither Sherwood nor his 
principal was a party to that stipulation, or bad any 
interest in or concerning it. Then why should either 
of them suffer on account of it? It was a perfectly le- 
gal stipulation, and for aught we can see as pure on 
the part of Nelson & Barker as it was on the part of 
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Merck. And if of doubtful purity on the part of either 
or both, it was certainly spotless on the part of Sher- 
wood and the corporation he represented. They did 
not advise, prompt or instigate it, and so far as appears 
had not the slightest knowledge or intimation of its 
existence. Butif they did know it, how could that 
affect theirrights? Ifit was a lawful stipulation as 
between the parties to it, how could it be unlawful as 
against those who were not parties? How could a 
loan, procured as the result of lawful service rendered 
under a lawful contract, become unlawful because of 
the lender's knowledge of such contract and service? 
The only reply rendered to the argument that the ex- 
orbitancy of the compensation is evidence that it was 
a device or contrivance for covering up usury is that 
the argument has no application to the facts; forit is 
not the lender, or any one in privity with him, who 
has received the compensation or shared in it. If the 
lender or his privies, under the name of commissions, 
wages for service or any other name, had received or 
retained any thing, the argument would be in point. 
I will add that though apparently very exorbitant, the 
compensation charged by Nelson & Barker may not 
be excessive for the peculiar kind of business which 
they transact and procure to be transacted. The rec- 
ord does not throw much light on the question, as 
there was no evidence as to the actual value of the 
services rendered. Butif Merck went in person for a 
loan of $400, either to London or New York, the 
cbances are that he would not get it, and if he did the 
expense might not be less than $80. If he sought to 
obtain a loan by correspondence his expense would be 
light, and the loan too in all human probability. The 
truth is that a person by enlisting others in his service, 
especially if they have superior knowledge, skill, 
standing, experience and influence, can often accom- 
plish through them what no exertions of his own will 
ever achieve. To the unspeakable good supposed to 
be done by procuring the temporary use of a little 
money, mediation is a means, not seldom the only 
means, ofattainment. It was really for their expe- 
rience and skillin finding money to loan on such se- 
curity as he had, and for their business influence and 
efficiency in obtaining through their correspondents 
and allies loans on that kind of security, that Merck 
employed them. Call their vocation what you will, 
say thatit was lobbying the money market, still it was 
their regular business, and be desired and obtained 
their services in that business, agreed to their price 
and paid it. Whether it was extravagant and oppres- 
sive we know not, but the oppression, if any, was 
theirs, not that of Sherwood or the corporation which 
he represented. Wherethe lender of money neither 
takes, nor contracts to take, any thing beyond lawful 
interest, the loan is not rendered usurious by what the 
borrower does in procuring the loan and using its pro- 
ceeds. Thus that the borrower contracts with one en- 
gaged in the intermediary business procuring loans to 
pay him oat of the loan for his services, and does so 
pay him, will not infect the loan, the lender having no 
interest in such intermediary business or its pro- 
ceeds. 

2. It isinsisted that these middlemen, all of them, 
should be treated as agents of the lender. Implica- 
tions of agency ure easily overstrained, misapplied or 
otherwise abused. Here au express agency was cre- 
ated in behalf of the borrower, and the proof is plen- 
ary that the lender had no agent engaged in this trans- 
action but Sherwood. It matters not how many agents 
appear on the scene if the lender has none or only one. 
If he holds control of his capital, and decides for him- 
self when he will part with it, and on what terms, and 
has no terms but lawful interest and good security, 
and satisfies himself that the security is good, he 
transacts his own business, and is not to be judged by 





the law of agency. And if doing none of these things 
in person, be commits them to a single agent, em- 
ployed by bim at his own expense, and this agent 
alone represents him, the principal and his agent are 
one, and the case is to be treated just as if the agent 
were principal. Here according to the evidence, and 
allthe evidence, Sherwood was the agent, and the 
sole agent, of the lender. True the notes and the deed 
were not delivered to him directly out of the hand of 
the borrower; true he did not inspect the property or 
examine the title to see for himself whether the loan 
was secure; true he did not deliver his bond to recon- 
vey on payment of the debt, out of his own hand to 
the borrower in person, nor out of his own hand pay 
to him the money loaned—but deeds, bonds and prom- 
issory notes may be delivered to the absent and trans- 
mitted to any distance. Money paid to any one accred- 
ited to receive it is well paid; and he who is satistied 
with another’s inspection of property or examination 
of titles does not render that other his agent by for- 
bearing to inspect or examine for himself. Nelson & 
Barker doubtless secure confidence in the inspections 
and examinations which they make, procure or adopt 
by demonstrating that they are worthy of confidence. 
Sherwood does not the less judge of the security by 
basing his judgment on the representation or opinion 
of whomsoever commands his confidence. No doubt 
he would be willing to trust the borrower’s inspection 
and examination if they were trustworthy, and he 
knew it or believed it. Inspections and examina- 
tions which come within the indorsement of Nelson 
& Barker may in his opinion be more reliable than if 
they were made by himself. It is obvious that the 
success of such business as Nelson & Barker were en- 
gaged in must be staked on accuracy and reliability. 
But grant that the middlemen were by legal implica- 
tion agents of both parties, the lender as well as the 
borrower for several purposes, such as receiving and 
delivering papers, inspecting the property, examining 
the title, etc., it is certain, according to the evidence 
in the record, that they were not agents, express or 
implied, for making the loan, fixing the terms of it or 
accepting the security; nor did they in fact do these 
things, but they were done by Sherwood. Now unless 
some one who represented the lender in making the 
contract took, or contracted to take, for himself or 
the lender, or some other person, something from the 
borrower over and above the legal rate of interest, 
how could the contract under our Code be usurious? 
It seems to us legally impossible that it should be. By 
using intermediaries as channels of transmission for 
papers, relying upon their inspection of property and 
examination of titles, made at the borrower’ s instance, 
and forwarding the money through them, also at his 
instance, the lender does not constitute them his 
agents to make the loan, and is not chargeable with 
the consequences of dealings between them and the 
borrower, whether those dealings be public or private, 
known or unknown. 

3. The question of interest on interest which the plea 
makes—that is, of interest on the first interest note 
from its date, was not decided or considered by the 
court. The declaration states that that note was paid, 
cancelled and surrendered to tbe maker. It is evi- 
dent therefore the note was not before the pleader, 
yet what purports to be a copy of it is annexed to the 
declaration, and that copy not only omits the indorse- 
ment made by Sherwood, the payee, but represents 
the note as bearing interest from date. The note given 
for the principal, on the contrary, represents all the 
interest notes as bearing interest from maturity. 
Going by the latter, which is in the brief of evidence 
(the former not being in the brief, and thus escaping 
our notice), we regarded the plea as to that point not 
proved. Some time after the judgment was made up 
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and delivered the oversight became known to us, but 
there was no reconsideration of the matter. As there 
was no allusion in the brief of counsel for the plaintiff 
in error to the point that the first interest note bore 
interest from date, we were authorized to conclude that 
he waived it, and that would justify us in not looking 
out of the briefs of evidence for one of the facts tend- 
ing to support the plea. The brief of counsel, as the 
rule of court requires, shall always indicate the points 
relied upon. That a stipulation for interest on inter- 
est overdue, or for reasonable counsel fees, is valid, 
has been so often ruled that we do not consider either 
of them an open question. It is lawfuito contract for 
interest on interest overdue, and for payment by the 
debtor of reasonable attorneys’ fees on sums, both 
principle and interest, which have to be collected by 
suit. That the first interest note was slightly larger 
in amount than the others is explainable by its cover- 
ing more time by some days than they did. 

4. Any evidence, whether admissible or not, which 
the court excluded, could not and would not have 
changed the result. Nor could any modification of 
the charge of the court, whether by leaving out or put- 
ting in, have sodone. The facts constrained a verdict 
for the plaintiff below, the controlling facts being that 
the lenders parted with every dollar of the loan on 
faith of the borrower's contract expressed in the 
notes, and the security offered and given to secure 
performance, and was in no combination, league or 
confederacy with those who took the commissions, 
and they who took them did not represent the lend- 
ers in loaning the money, fixing the terms of the loan 
or accepting the security. Had the verdict not been 
for the plaintiff, a new trial would have been due as 
matter, not of discretion, but of right. It follows that 
in our opinion the grounds of the present motion are 
each and all insufficient, and that a new trial was 
properly denied. If any error was committed in the 
progress of the trial it was harmless, for the verdict 
was correct. Though we have not quoted authorities, 
we have examined them to our satisfaction, and on 
the state of facts before us most of them, we think, 
tend to sustainus. But we are to be understood as 
construing and applying the statutes of Georgia, and 
not as resting our decision upon what has been ruled 
touching the usury laws of other States. It is plain 
to every discriminating mind that any material differ- 
ence, either in the law or the facts, will unfit one case 
for being an exact precedent for another. The calam- 
ities which a people may bring upon themselves by 
borrowing money too lavishly we recognize and de- 
plore, but this shall not prevent us as a court from 
protecting lenders who violate no law. Were it our 
province to give advice to farmers, we should counsel 
them not to borrow, and certainly not through agents 
or loan agencies; but if they do borrow, even in that 
way, to abide by their contracts and comply with 
them, unless the fault by which they suffer is that of 
lenders, and not theirown. Better advice we could 
not give. 

Judgment affirmed. 


’ 
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PLEDGE— TRANSFER—LICENSE TO TAKE 
IMMEDIATE POSSESSION. 


ENGLISH CHAN. DIV., JUNE 10, 1888, 
HILtTon v. TUCKER.* 

When an advance is made on a verbal agreement that goods 
shall be pledged and the goods are subsequently trans- 
ferred according to the agreement, it is immaterial as be- 
tween the parties that there is a considerable interval be- 
tween the loan and the delivery of possession. 


*59 L. T. Rep. (N. 8.) 172. 








Where goods are pledged and delivered to the pledgee, a 
document explaining the transaction and stating what are 
the rights of the pledgee is not a bill of sale within the 
acts. But a document which gives a license to take im~ 
mediate possession of goods as a security for a debt is a 
bill of sale within the acts, although it cannot be framed 
according to the scheduled form ; and it is void as not be- 
ing in the prescribed form, 


+ ape plaintiff agreed to advance to S. J. Tucker the 

sum of £2,500, to be secured by the bonds and 
certain title deeds of Tucker. It was afterward, and 
before the advance was made, arranged that in place 
of the title deeds Tucker should deposit with the 
plaintiff certain prints and other chattels. The first 
installment of the advance, namely, £1,250, was made 
on the 19th of November, 1883. 

The plaintiff and Tucker were both connected with 
the Archswological Society, who occupied premises at 
Oxford Mansions, in Oxford street, London. 

Shortly after this date Tucker proceeded to hire a 
room on the same premises, and there deposited the 
prints and chattels above mentioned. Tucker himself 
paid the rent of the room and paid for its being kept 
inorder. The key of the room was in charge of the 
steward of the premises, being kept in the hall or 
office of the building. 

Tucker had unlimited access to the room, which he 
visited from time to time for the purpose of having a 
catalogue of the prints made by a Mr. Larkin, and 
from the evidence given at the trial it appeared that 
Tucker in fact had a second key to the room. 

On the 21st of December, 1883, Tucker wrote to the 
plaintiff, saying: 

The collection was moved in to-day, and I have ar- 
ranged with Larkin to spend (subject to your ap- 
proval, for I thought it would be better for you to 
have one already in a sense under your own control) a 
certain time in the room every day in making a list. 
* * * [Larkin has the key, which I place entirely at 
your disposal. 


The rest of the advance, namely, £1,250, was made 
on the 24th of December, 1883, and on the 11th of Janu- 
ary, 1884, Tucker wrote to the plaintiff as follows: 


Dear Sir—You having advanced to me the sum of 
£2,500 on two bonds for £1,250 each executed by me, I 
hereby request and authorize you to retain possession 
of my collection of engraved portraits, prints, and all 
other property now deposited by mein a certain room 
in Oxford Mansions, Oxford street, the key of which 
room is at present in your possession or power, and I 
hereby acknowledge that you are to retain possession 
of such portraits, prints, and property until the whole 
of the said sum of £2,500, with interest thereon 
* * * ghall have been repaid to you. 

(Signed), STEPHEN J. TUCKER. 


The plaintiff never had physical or exclusive pos- 
session of the prints and chattels until after the death 
of Tucker in January, 1886, when he took possession of 
the property. This action was brought by the plain- 
tiff on the Ist of April, 1887, against the personal rep- 
resentative of Tucker, claiming a declaration that the 
plaintiff was entitled to hold and retain possession of 
the prints and chattels as security for his advances. 
The defendant, by her statement of defense, denied 
that the prints and chattels were ever delivered to or 
pledged with the plaintiff. She submitted that the 
plaintiff's only right or title to the articles was under 
the letter of the llth of June, 1884, which she submit- 
ted was a bill of sale within the Bills of Sale Acts, and 
was void under sections 8 and 9 of the Bills of Sale 
Act of 1882. 


Henn Collins, Q. C., and Bradford, for plaintiff. 
Barber, Q. C., and Rowden, for defendant. 
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Kexewicnu, J. It would not be right to say that 
this is a bill of sale case, because to say so would be to 
conclude the real question which arises. If it werea 
bill of sale case, that is to say, if there were any bill of 
sale at all, there is none which has been registered, or 
can be registered under the act of 1882. The plaintiff's 
case is that there has been a pledge of the goods, 
namely, pictures and engravings, and such articles, 
and the defendant’s case is that there has been no 
pledge. What isa pledge is common knowledge, and 
it is scarcely necessary to say what it is, but I will take 
the words of Bowen, L. J., in the case of Ex parte 
Hubbard. He says: “‘ There is another entirely dis- 
tinct transaction, which was known to the Romans, 
and has been long familiar to English law, the trans- 
action of a pawn or pledge, where there must be a de- 
livery of the goods pledged to the pledgee, but only a 
special property in them passes to him, in order that 
they may be dealt with by him, if necessary, to en- 
force his rights—the general property in the goods re- 
maining in the pledgor."’ The pledge therefore con- 
sists in the delivery; at any rate, a delivery is an es- 
sential part of the pledge, and, as stated by Willes, J., 
in Meyerstein v. Barber, L. R., 2 C. P. 38-51, “ with re- 
spect to a pledge, according to the law of this country, 
a mere contract to pledge even specific goods, and even 
although the money is actually advanced upon the 
faith of the contract, is not sufficient to carry the legal 
property in the goods.’ It is unnecessary for me to 
examine the Bills of Sale Act of 1878 or 1882, but I cer- 
tainly understand that neither of those acts was in- 
tended to be applied or is applicable to a parol con- 
tract, or to any thing in the character of a pledge; 
that is left to be dealt with by the common law, and 
is outside the statute altogether. I certainly also un- 
derstand these cases to go this length: If you have a 
pledge, that is to say a contract, involving the advance 
of money and the delivery of the goods, that can no 
doubt be enforced quite irrespective of any authori- 
ties decided on the statute or the statute itself. 

The question to my mind therefore is whether there 
has here been a pledge of that character. What was 
the bargain I have no doubt at all. Mr. Hilton, the 
plaintiff, agreed in the autumn of 1833 to make an ad- 
vance to Mr. Tucker on certain security, which se- 
curity was afterward by agreement between them, and 
before the date of the advance, changed to the se- 
curity now in question. No money was advanced un- 
til the 19th of November, 1883, but £1,250, part of the 
£2,500, was then advanced, and there was a further ad- 
vance about a month later. 

Before the first advance there had been no delivery; 
that is common ground. About the date of the next 
advance there was a delivery. There can be no ques- 
tion that the second advance and the delivery were 
for all practical purposes contemporaneous, but the 
first advance was made before the goods were de- 
livered, supposing them to have been delivered. There 
was a contract therefore binding in honor (but 
whether binding in law is the question which I have 
to decide between Mr. Hilton and the defendant), 
that the money should be charged on these goods. 
That would be a contract on which possibly Mr. Hil- 
ton might have had an action. It isa contract which 

might possibly give rise to an equitable right of spe- 
cific performance, according to the authority of Lord 
Westbury in Holroyd v. Marshall, 7 L. T. Rep. (N. 8.) 
172; 10 H. of L. Cas. 191-209, but did not by itself con- 
stitute a pledge, nor pass any property in the goods 
generally or specially. The goods were afterward 
dealt with mm a peculiar manner. They were up to that 
time under the control and in the possession of Mr. 
Tucker, the borrower. Then they were not delivered 
in the sense in which one ordinarily sees goods de- 
livered to the Jender, Mr. Hilton, that is to say, they 





were not taken to his house, they were not taken to 
any warehouse, and entered in his name. No receipt 
was given to him by any wharfinger, or any person of 
that character, admitting his right of ownership, or 
the right of delivery to bé in him, but they were de- 
posited in a house which seems to have been selected 
only because the burrower and lender were connected 
with the Archeological Society, whose museum was in 
this house in Oxford street. There a room was taken 
for the deposit of those goods. The room was taken 
by Mr. Tucker, the borrower. Mr. Tucker not only 
paid the rent for it, but be paid what was necessary 
from time to time for keeping the room in order, for 
dusting and so forth; so that in no sense, according to 
the ordinary use of the word, could it be called Mr. 
Hilton’s room. The key—or one of the keys, for there 
seem to have been two—seems to have been hung up 
in the way in which one knows the keys of a large 
house let off in flats are hung up, in some hall, or por- 
ter’s or steward’s office, where the proprietor of the 
room could come and get possession of the room from 
time to time. If it stopped there, I should unhesi- 
tatingly hold that possession had not been given to 
Mr. Hilton, but there was something more than that. 
On the 21st of December, 1883, Mr. Tucker writes a 
letter to Mr. Hilton, in which he refers to the collec- 
tion having been moved in pursuance of the agree- 
ment, and he refers there to the arrangement which 
he determined to make, and to which I must take it 
for granted Mr. Hilton assented, that there should be 
a list made of these goods; but in the letter he says: 
* Larkin has the key, which [ place entirely at your 
disposal.’”’ The key wasthere. I[ think it is imma- 
terial whether the key was in the actual manual pos- 
session of Larkin, or some other officer of the estab- 
lishment. It was there, and Mr. Tucker says: ‘It is 
entirely at your disposal.’’ It was also toa great ex- 
tent at the disposal of Mr. Tucker himself, and those 
he employed to make the list and to do what he 
thought right. 

At this point, let me notice that it is said, in fact 
proved by the evidence, that two pictures were carried 
away. No doubt that was put in evidence to show 
that Mr. Tucker had control. I attach no importance 
to that fact one way or the other. Mr. Hilton might 
very well, having regard to the large amount placed 
there, and the valuable character of the collection, be 
disposed to allow Mr. Tucker to carry away any small 
selection or number from the whole bulk; but Mr. 
Tucker might have done it wrongfully—not that I sug- 
gest he did, but either supposition would explain that, 
and I do not think very much importance ought to be 
attached to that evidence. 

This state of things went on for some time longer, 
and on the 1lth of January, 1884, Mr. Tucker wrote 
the letter which is said to be a bill of sale—that is to 
say, in this sense, that it ought to have been regis- 
tered, or being incapable of registration, it avoids the 
whole transaction. ‘* You having advanced to me the 
sum of £2,500 on two bonds for £1,250 each executed 
by me, [| hereby request and authorize you to retain 
possession of my collection of engravings, portraits, 
prints, and all other property.”” J admit the accuracy 
of Mr. Barber's criticism that an authority to retain 
possession does not necessarily imply that the posses- 
sion has been given, and that it may refer to a pos- 
session to be hereafter had, or to be had at the date of 
the letter; but he goes on, ‘‘ now deposited by me ina 
certain room in Oxford Mansions, Oxford street, the 
key of which room is at present in your possession or 
power, and I hereby acknowledge that you are to re- 
tain possession of such portraits, prints and property 
until the whole of the said sum of £2,500, with inter- 
est thereon at 5 per cent per annum from the date of 
the said bonds respectively shall have been repaid to 
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you.”’ To my mind that is a statement by Mr. Tucker 
entirely consistent with his letter of the 21st of De- 
cember, the statement that those goods are deposited 
by him in that room at present in the possession of 
Mr. Hilton. Now, is there any thing inconsistent 
with Mr. Hilton’s possession, in Mr. Tucker having 
this right of ingress and egress to make lists, and 
cleaning the place and so on? To my mind there is 
not. 

It would be more satisfactory, no doubt, in a case 
of this kind, and avoid all dispute, if they had been 
deposited in a room under the exclusive control of Mr. 
Hilton; but assuming, as Ido, on the facts not dis- 
puted, the entire bona fides of both parties, and the 
absence of any intention to defraud either one an- 
other or any outside party, it seems to me that it is 
quite consistent with the honesty of the transaction 
that there should be some laxity in the control of the 
room, Mr. Tucker from the first to the last acknowl- 
edging that whatever power he might have it was a 
power subject to Mr. Hilton’s paramount control. I 
do not rely on the fact of the key having been handed 
over. There are several cases cited on the interest- 
ing question of the effect of delivery of the key. I 
think when they are examined they all really come to 
this, that the delivery of the key, in order to give con- 
structive possession, must be under such circumstances 
that it really does pass the full control of the place to 
which admission is to be gained by means of the key, 
as for instance that case where timber was deposited 
ina warehouse. One might, of course, enter by force 
in other ways, but the key of the warehouse being de- 
livered, the only way of getting to the contents of the 
warehouse was the ordinary way. Possibly possession 
would be obtained by using the key and opening the 
door, and the key being delivered it is the symbol of 
possession where the possession itself is practically 
impossible. 

A man being unable to carry about with him, or to 
conveniently move to his own warehouse adjoining, a 
large quantity of timber, the delivery of a key giving 
exclusive control is regarded as delivery of possession 
itself. I think that runs through all the cases on the 
delivery of the key as equivalent to delivery of posses- 
sion. That being so, I must decide this question of 
law which has been raised, whether it is essential to a 
pledge, not that there should be a delivery, because 
that is admitted to be essential, but that delivery 
should be actually contemporaneous with the advance 
of the money. When I say actually contemporaneous 
[am not proposing to discuss such a case as I put to 
Mr. Rowden, where delivery has followed within an 
hour ora day afterward, so that in support of the 
honesty of the transaction one might assume them to 
be practically contemporaneous, though not identical 
in point of time; but where an advance is made, as 
here, in November, and the delivery is not given un- 
til, say, a month later, but then comes in pursuance of 
the contract and in fulfillment of the contract. I have 
pointed out that until delivery is made there is noth- 
ing but acontract, and the contract does not pass the 
property without such incidents as I have already 
mentioned; but Iam not aware of any authority 
which goes so far as to say that the delivery must be 
contemporaneous so long as it is in honest fulfillment 
of the contract, and the case of Reeves v. Capper, 5 
Bing. N. C. 136, certainly is an authority the other 
way. Mr. Barber says that Reeves v. Capper would 
not be decided in the same way now as it was decided 
by the full Court of Common Pleas in 1838. That may 
or may not be. To me it is sufficient to know that it 
was decided by the Court of Common Pleas fifty years 
ago, or nearly so, and that until overruled it is bind- 
ing upon me. 1, of course, must fullow that decision 
as it stands, but I think it right to add, irrespective of 





that decision, that Lam ata loss to understand why 
actual delivery should be contemporaneous with the 
advance. It seems to me that the transaction may be 
divided into two parts, and that though fraud may in- 
tervene in any case, however careful lawyers may be, 
still, remembering that in the meantime there is no 
property passed, and that unless the dictum of Lord 
Westbury is applicable, which I prefer, there is no 
property in the lender until he has got the goods, it 
seems to me a very small opening for fraud to hold 
that the actual delivery need not be contemporaneous 
with the pledge. ‘ 

My view of the law certainly is, that if money is ad- 
vanced, as here, on a contract that goods shall be de- 
livered, and those goods are delivered in pursuance of 
that coutract, the same legal results follow as if the 
money was handed over with one hand and the goods 
received with the other. That is the view on which I 
decide the case. It isa matter of some importance 
and apparently of some novelty, but that being so, I 
must hold the plaintiff entitled to the relief which he 


asks. 
PR ee 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CONTRACT—INTERPRETATION.—The defendant and 
one Yatter were partners, and as such owned a livery 
stock consisting of horses, buggies, etc., and also a 
barn, stallion and certain moneys due them for the ser- 
vice of the latter. The plaintiff claims to have pur- 
chased said property. He claims the contract was 
oral; but was reduced to writing, and that the writing 
does not in specific and apt terms describe the prop- 
erty so that it can be identified. He further claims 
however that the property can, by parol evidence in 
aid of the writing, be accurately ascertained, and this 
being done, he asks that his title thereto be estab- 
lished and confirmed. He further claims that by mis- 
take the property was not properly described in the 
writing, and he asks that it be reformed, and the same 
measure of relief granted him. In the written con- 
tract the property is described as follows: “I do 
hereby sell to Chris C. Shuler the undivided one-half 
interest in the livery stock, ‘horse, buggies, etc., of 
Dutton & Yatter.”’ This contract was signed by both 
parties. The partnership then owned several horses, 
buggies, wagons, sleighs, harness, etc., used in the 
livery business, and alsoa stallion nut so used, which 
was kept in a separate barn, and also moneys due for 
his service. The only question is whether the stal- 
lion, moneys due for his service, and barn were in- 
cluded in the contract as made; and whether, if not 
sufficiently described in the writing, parol evidence is 
admissible to point out and identify it. The evidence 
satisfies us that the oral contract which preceded the 
writing embraced and included the defendant’s inter- 
est in all the partnership property, including the stal- 
lion, barn and moneys due for service. It is true this 
property was not accurately or sufficiently described in 
the written contract. There were, we believe, seven- 
teen horses used in the livery business. The term 
“livery stock,” it is conceded, sufficiently indicates 
them. This being so, to what does the word ‘‘ horse” 
apply? Certainly not to those used in the business. 
The partnership owned but one other horse, and that 
was the stallion; and we have no doubt that the horse 
referred toin the written contract was the stallion. 
There was sold the undivided interest of the defend- 
ant ‘‘in the livery stock, horse, buggies, etc., of Dut- 
ton & Yatter.’’ What was meant by the term “etc.” 
of Dutton & Yatter? It certainly refers to something 
owned by the partnership. The “livery stock’’ is suf- 
ficiently expressive to include all the property used in 
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that business. It is difficult to conceive from the writ- 
ing alone that it meaus any thing less than the inter- 
est of the defendant in the partnership property. Upon 
looking into the evidence, whatever doubt there may 
be on this subject is dispelled. We think the parties 
so intended and understood, and that when the writ- 
ten contract is read in the light of the surrounding 
circumstances and the subject-matter, there is no 
doubt that the plaintiff purchased, andthe defendant 
sold, all theinterest of the latter in the partnership 
property of Dutton & Yatter. Itis always competent, 
we think, to show by parol the surrounding circum- 
stances, the conduct of the parties, and thereby apply 
and ascertain the meaning of words and terms in a 
written contract, which on its face is indefinite and 
uncertain. 2 Pars. Cont. 694; County of Des Moines 
v. Hinkley, 62 Lowa, 637. Iowa Sup. Ct., Sept. 8, 1888. 
Shuler v. Dutton. Opinion by Seevers, C. J. 


COVENANTS—AGAINST INCUMBRANCES—-EASEMENTS 
-— OBSTRUCTION —ESTOPPEL BY DEED. — Where the 
owner of land conveysa part of it to a railroad fora 
right of way, by a deed of warranty against incum- 
brances without reservation, he is estopped to main- 
tain an action against the company for obstructing by 
a culvert a private water-way over a creek running 
through the farm, or for obstructing a private drive- 
wuy along the banks of the said creek, the ways being in- 
cumbrances which were covenanted against. Thedeed 
purports to convey all the right, title and interest of the 
plaintiffs in the premises described by metes and 
bounds, with covenants of warranty against all in- 
cumbrances. If there is any question whether the 
railroad took a fee or only a right of way for the con- 
struction and operation of a railroad, it is immaterial 
to the determination of the question raised in the case. 
Whatever interest passed by the deed was conveyed 
with covenants of warranty against incumbrances, and 
the construction of the railroad constitutes the ob- 
struction complained of. The plaintiffs claim that the 
ways which they allege are obstructed by the defend- 
ant’s railroad have become annexed to the part of the 
farm retained by them as a right or easement by long 
use by the owners of the farm. A land-owner cannot 
have a right of way through his land independent of 
his right to the land. Ownership of the soil gives ab- 
solute dominion over it, and the right to appropriate 
every part of it to the owner’s use. He may have a 
way over his land whenever he chooses, and may use 
it, vary it, and abandon it at his will; but such way is 
not a right or easement independent of the title to the 
land. Barker v. Clark, 4 N. H. 380; Clark v. Railroad 
Co., 24 id. 114. As the land on which the railroad 
is built was a part of the farm until it was conveyed 
by the plaintiffs to the railroad corporation, no right 
of way could be acquired by use by the owners of the 
farm, and the alleged ways had no legal existence at 
the time of the conveyance. If a way in fact existed, 
it was a part of the realty, an incident to the land, 
and passed withit. The plaintiffs do not claim a way 
of necessity, aud if under any circumstances 
there could be a_ reservation of a way by 
implication, such implication is excluded by the 
express stipulation in the deed that the grantee “shall 
build and maintain two grade crossings across the 
land conveyed, and no more.’’ A way, whether public 
or private, isan incumbrance upon land. Pritchard 
v. Atkinson, 3 N. H. 335; Haynes v. Stevens, 11 id. 28. 
It is a legal obstruction to the exercise of that domin- 
ion over the land to which the lawful owner is enti- 
tled. Kellogg v. Ingersoll, 2 Mass. 101; Blake v. Ev- 
erett, 1 Allen, 248; Wetherbee v. Bennett, 2 id. 428; 
Butler v. Gale, 27 Vt. 742; Hubbard v. Norton, 10 
Conn. 422. The plaintiffs having conveyed to the rail- 
road with covenants of warranty against incum- 
brances, are estopped to deny the truth of the cove- 





nants that the premises are free from any incum- 
brances except what are reserved in the deed, and con- 
sequently they are estopped to claim damages for the 
obstruction of away which they have covenanted does 
not exist. Wark v. Willard, 13 N. H. 389, 395; Gotham 
v. Gotham, 55 id. 440; Fletcher v, Chamberlin, 61 ia. 
438, 447, 478. N.H. Sup. Ct., July 19, 1888. De Roche- 
mont v. Boston & M. R. Opinion by Clark, J. 


CRIMINAL LAW—GAMING—BETTING ON HORSE RACE 
—GAMBLING DEVICES.—A _ horse race is a game, and 
betting thereon is punishable, but the ‘boards and 
lists’’ described in the indictment, and alleged to be 
kept and used by defendants, and descriptive of horse 
races, and the times and places of such races, are not 
‘*gambling devices ’’ within the intent and meaning 
of the statute. Gambling is defined to be ‘‘a risking 
of money or other property between two or more per- 
sons on a contest of chance of any kind, where one 
must be the loser and the other the gainer.’’ A horse 
race may therefore be a game, and betting on a horse 
race is gambling, and undoubtedly the parties charged 
in the indictment were gambling, and it might well be 
held that persons betting on such games would be lia- 
ble to prosecution under section 296 of the Penal Code, 
and that the house or place kept by defendant was a 
common nuisance, and the keepers might have been 
indicted under the common law for ‘‘ keeping a com- 
mon gaming house.’’ But the offense here charged 
is gambling with ‘‘gambling devices,” and ‘keeping 
gambling devices designed to be used in gambling.” 
The term “ device” has the same meaning in both 
sections. Though the words “any other gambling de- 
vice whatever’’ are doubtless intended to include any 
kind of apparatus, contrivance or instrument which 
may be usedin games of chance, and upon the ma- 
nipulation or operation of which the result of the game 
is determined, yet these terms, ‘gambling devices,” 
must be construed ejusdem generis with the particular 
devices which are described in the preceding portion 
of the same section, in fixing the general character of 
such devices referred to in the statute. Jn re Lee 
Tong, 18 Fed. Rep. 257. A horse race is not a gam- 
bling device, nor are descriptive lists of such races, or 
statements or announcements of the _ particulars 
thereof, from which those desiring to bet on the races 
may more conveniently obtain information in respect 
to the same, and we are unable to see that the boards 
and lists or records of the pools sold described in the 
indictment are any thing more. There is no element 
of chauce in their use, which we think isthe test. The 
defendants’ methods undoubtedly serve to facilitate 
gambling, and so does the fact that they keep open a 
place for gambling, and the same may be said also of 
the published schedules of races and games, and many 
other acts and things, which however cannot be de- 
nominated ‘‘ gambling devices’’ within the meaning 
of the statute. The betting is on the races exclu- 
sively, and the result is in no way determined by the 
use of the instrumentalities in question, and no addi- 
tional element of chance is introduced thereby. The 
cases of Com. v. Moody, 9 N. E. Rep. 511, and People v, 
Weithoff, 16 N. W. Rep. 442, are cited in support of 
this indictment, but they arose under entirely differ- 
ent statutes, and only serve to illustrate more fully 
the defects and omissions in the statutes of this State 
as respects the charges in question here. In Com. ¥, 
Moody the prosecution proceeded under a statute of 
Massachusetts (Acts 1885, chap. 342), which provides 
penalty for buying or selling pools, or keeping a place 
for such purposes. And in People v. Weithoft the in- 
dictment was under a statute prohibiting gaming 
rooms, and it was held that keeping a room where 
pools were sold was within the statute. We are of the 
opinion therefore that under the statutes of this State 
the indictment cannot be sustained. It is accordingly 
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directed to be quashed, and the defendants discharged. 
Minn. Sup. Ct., Aug. 28, 1888. State v. Shaw. Opinion 
by Vanderburgh, J. 


INDiCTMENT—-CAPTION—MISRECITAL OF DATE 
OF FINDING.—A misrecital in the caption of an indict- 
ment of the date of its finding, it reading “1885” for 
 1888,”? where from the whole record the error appears 
to be merely clerical, is not fatal, as the caption is no 
part of the indictment. The question is whether the 
clerical error, apparent from the whole record, of writ- 
ing the word “five” for the word “* eight’ in the cap- 
tion, vitiates the indictment. In the opinion of the 
court it does not. Under the practice in England, to 
which the criminal practice in the national courts gen- 
erally and substantially conforms, in the language of 
Mr. Archbold, *‘the caption is no part of the indict- 
ment. Itis merely the style of the court where the 
indictment was preferred, which is prefixed as a kind 
of preamble to the indictment upon the record, when 
the record is made up, or when it is returned on cer- 
tiorari.” Archb. Crim. Pl. 27. He then gives the form 
of the caption, which is somewhat more full than that 
of the indictment in this case. Mr. Bishop, after stat- 
ing that the practice in some of the States is different 
from that of England, says: ‘It follows from what 
has been said that though the caption is a part of the 
record, it is not of the indictment, and it may be 
amended to the same extent as the record in any 
other place.” 1 Bish. Crim. Pr., § 661. And he adds: 
“The commencement, whether in England or this coun- 
try, is nota part of the indictment. Itisa preliminary 
statement, liable to be corrected, like an indorsement 
on the indictment by the clerk of the court or of a 
docket entry before it becomes of record, or afterward, 
in the same manner as any other part of the record. 
Such is pretty plainly the true view,though the author- 
ities on the question are not entirely uniform and dis- 
tinct.”’ Id., § 622. So that neither what is technically 
called the ‘caption’ nor the “commencement” is a 
part of the indictment. That clerical errors of the kind 
apparent on the face of the whole record do not viti- 
ate the indictment is determined in Com. v. Hines, 101 
Mass. 33; Com. v. Stone, 3 Gray, 453; Com. v. Mullen, 
13 Allen, 551; United States v. Thompson, 6 McLean, 
56. In the case of State v. Davidson, 36 Tex. 325, the 
facts are not fully stated. But ifin point, itis against 
the current of authorities where the matter does not 
depend upon statutes. In United States v. McNeal, 1 
Gal. 387, the error was in the body of the indictment. 
Soin State v. Litch, 33 Vt. 67, the error was in the 
body of the indictment charging the offense to have 
been committed at an impossible time. These cases 
do not affect the question. We are satisfied that the 
error in the caption, where the whole record clearly 
shows it to be a mere clerical error, is not fatal. U.S. 
Cir. Ct., N. D. Cal., July 381, 1888. United States v. 
Bornemann. Opinion by Sawyer, J. 


PERJURY—OPINION EVIDENCE—TESTIMONY AS 
TO DRUNKENNESS. —Perjury may be committed in tes- 
tifying that one accused of drunkenness was not drunk 
at the time charged. Weare unable to perceive any 
Treason for the instruction given to the jury, unless as 
stated in the brief of counsel for appellant, the lower 
court acted upon the idea that whether a man be drunk 
or not is a@ matter of opinion, in the expression of 
which a witness could not commit perjury. Perjury, 
as defined by Lord Coke, and also by Blackstone, is a 
crime committed when a lawful oath is administered 
by one having lawful authority, in any judicial pro- 
ceeding, by one who swears absolutely and falsely ina 
Matter material to the issue in question. Whether a 
man be drunk or not isin the first place not neces- 
sarily merely a matter of opinion of the person who 
smells the fumes of liquor from his breath, hears his 





silly, blasphemous, vulgar conversation, and sees him 
staggering and falling upon the street. On the con- 
trary, when a witness undertakes to testify intelligibly 
ou the subject, what he says is generally to be re- 
garded as a statement of fact, for the intentional fals- 
ity of which he is to be held criminally responsible. 
For if a jury is authorized to decide as to the guilt or 
innocence of aperson charged with drunken and dis- 
orderly conduct, upon the testimony of witnesses of 
the fact, it would seem they should be heid liable 
when such testimony is willfully false. In the second 
place a witness may commit perjury by falsely and 
corruptly stating to be what is not his opinion of a 
matter about which the law authorizes witnesses to 
give their opinion, and the jury and court to act upon 
them. Ky. Ct. App., Sept. 13, 1888. Commonwealth 
v. Edison. Opinion by Lewis, C. J. 


DAMAGES-—-MEASURE—TROVER AND CONVERSION— 
NEGLIGENCE.—In trover for trees carelessly but not 
willfully cut by the defendant on the plaintiff's land, 
the measure of damages is the value of the trees im- 
mediately after they are severed from the realty. The 
usual rule of damages in actions of trover is compen- 
sation to the owner for the loss of his property occa- 
sioned by its conversion; and where the conversion is 
complete, aud results is an entire appropriation of the 
property by the wrong-doer, the loss is generally meas- 
ured by the value of the property converted with in- 
terest to the time of trial. Hovey v. Grant, 52 N. H. 
569; Gove v. Watson, 61 id. 136. The defendant con- 
verted the logs by cutting and severing the trees from 
the land, and the conversion being complete by that 
wrongful act, their value there represents the plain- 
tiff's loss. His loss is no greater by reason of the value 
added by the labor of cutting and transportation to 
the mill. It does not appear that the logs were of 
special and exceptional value to the plaintiff upon the 
land from which they were taken, nor that he had a 
special use for them other than obtaining their value by 
a sale, nor that the market price had risen after their 
conversion. If in estimating the damages the value at 
the mill, increased by the cost of cutting and transpor- 
tation, is tobe taken as the criterion, the plaintiff will 
receive more than compensation for his loss. With 
such a rule of damages, if besides the defendant an- 
other trespasser had cut logs of an equal amount upon 
the same lot, and had hauled them to the lake shore, 
and a third had simply cut and severed the trees from 
the land, and sold them there, and suits for their con- 
version had been brought against each one, the sums re- 
covered would differ by the cost of transporting the logs 
to the place of the alleged conversion, while the loss to 
the plaintiff would be the same in each of the three 
cases. The injustice of such an application of the rule 
of damages is apparent fromthe unequal results. In 
Foote v. Merrill, 54 N. H. 490, which was trespass 
quare clausum, and for cutting and carrying off trees, 
it was decided that the plaintiff could recover for the 
whole injury to the land, including the value of the 
trees there, but not any increase in value made by the 
cost of cutting and taking them away. In the opinion 
it is said (Hibbard, J.): ‘‘If the owner of timber cut 
upon his land by a trespasser gets possession of it in- 
creased in value, he has the benefit of the increased 
value. The law neither divest him of his property, nor 
requires him to pay for improvements made without 
his authority. Perhaps in trover, and possibly in tres- 
pass de bonis asportatis, he may be entitled to thesame 
benefit.”’ This dictum not being any part of, nor nec- 
essary to the decision of that case, and given in lan- 
guage expressive of doubt, cannot be invoked asa preo- 
edent decisive of this case. When trespass de bonis 
asportatis is coupled with trespass quure clausum, 
either as aseparate count or an averment in aggrava- 
tion of damages, asin Foote v. Merrill, the increase in 
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damages by reason of such averment and proof of it is 
the value of the chattels taken and converted; and in 
such a case is the same as the whole damages would 
have been inan action of trespass de bonis. Smith v. 
Smith, 50 N. H. 212, 219. Had the plaintiff, in Foote 
v. Merrill, sued in trespass for taking and carrying 
away the trees merely, he would have recovered their 
value upon the lot at the time of the taking, allow- 
ing nothing for theexpense of cutting and removing 
them; and no good reason appears why the same rule 
of damages should not prevail in trover as in trespass 
de bonis asportatis. The loss to the plaintiff from the 
taking and carrying away of his property is ordinarily 
the same as the conversion of it by complete appropri- 
ation, and the rule of compensation for the loss gives 
him the vulue of his property at the time or place of 
taking or conversion, and interest from that time for 
its detention. The English cases upon the subject 
give as therule of damages, when the conversion and 
appropriation of the property is by an innocent mis- 
take, and bona fide, or when there is areal dispute as 
to the title, the value of the property in place upon 
the land, allowing nothing for enhancement of value 
by labor in its removal and improvement. But when 
the conversion is by fraud or willful trespass the full 
value at time of demand and refusal is given. 
Martin v. Porter, 5 Mees. & W. 351; Morgan v. Pow- 
ell, 3 Ad. & El. (N. S.) 278; Wood v. Morewood, id. 
440, note; Wild v. Holt, 9 Mees. & W. 672; In re Uni- 
ted Collieries Co., L. R., 15 Eq. 46. The early New 
York cases give the full value at thetime of conver- 
sion, including any value added by labor and change 
in manufacturing. Betts v. Lee, 5 Johns. 348; Curtis 
v. Groat, 6 id. 168; Babcock v. Gill, 10 id. 287; Brown 
vy. Sax, 7 Cow. 95; Baker v. Wheeler, 8 Wend. 505. In 
these cases the conversion is treated as tortious, and 
the same as if made by willful trespass. In later cases 
a distinction is made between a willful taking and 
conversion, and the rule of just compensation is up- 
held in case of the conversion of trees at least, and 
their value upon the land is given as damages when 
the conversion does not result from willful trespass. 
Whitbeck v. Railroad Co., 36 Barb. 644; Spicer v. 
Waters, 65 id. 227. The Illinois decisions make no dis- 
tinction between cases of willful trespass and those of 
conversion by mistake or inadvertence, and include in 
damages all enhancement in value, from any cause, 
before suit is brought. Robertson v. Jones, 71 Ill. 
405; Coal Co. v. Long, 81 id. 359; Railroad Co. v. Ogle, 
82 id. 627. In Maine the increased value added by cut- 
ting and removing the timber is not included in the 
damages, although the conversion be by willful tres- 
pass. Cushing v. Longfellow, 26 Me. 306; Moody v. 
Whitney, 38 id. 174. And the same rule seems to 
govern in Massachusetts (Iron Co. v. Iron Works, 102 
Mass. 80, 86), and did in Wisconsin (Weymouth v. 
Railway Co., 17 Wis. 550, 555; Single v. Schneider, 30 
id. 570), until the Legislature of that State, in 1873, en- 
acted a statute providing that the rule of damages, in 
the case of one wrongfully cutting and converting tim- 
ber on the land of another, should be the highest mar- 
ket value of the property up to the time of trial, in 
whatever state it might be put. Webster v. Moe, 35 
Wis. 75; Ingram v. Rankin, 47 id. 406. The weight of 
authority however in this country is in favor of the 
rule which gives compensation for the loss; that is, 
the value of the property at the time and place of 
conversion, with interest after, allowing nothing for 
value subsequently added by the defendant, when the 
conversion does not proceed from willful trespass, but 
from the wrong-doer’s mistake or his honest belief of 
ownership in the property, and there are no circum- 
stances showing a special and peculiar value to the 
owner or a contemplated special use of the property 





by him. Forsyth v. Wells, 41 Penn. St. 291; Herdic vy. : 


Young, 55 id. 176; Wooley v. Carter, 7 N. J. Law, 85; 
Coal Co. v. McMillan, 49 Md. 549; Coal Co. v. Cox, 39 
id. 1; Bennett v. Thompson, 13 Ired. 14€; Railway Co, 
v. Hutchins, 32 Ohio St. 571; Wetherbee v. Green, 22 
Mich. 311; Winchester v. Craig, 33 id. 205; Nesbitt y. 
Lumber Co., 21 Minn. 491; Ellis v. Wire, 33 Ind. 127; 
Ward v. Wood Co., 13 Nev. 44; Waters v. Stevenson, 
id. 177; Goller v. Fett, 30Cal. 481; Gray v. Parker, 38 
Mo. 160, 166; Wooden Ware Co. v. United States, 106 
U. S. 432, 434; Sedg. Dam. (5th ed.) 571, 572; Cooley 
Torts, 457, 458, note. In cases of conversion by will- 
ful act or by fraud, the value added by the wrong-doer, 
after couversion, is sometimes given as exemplary or 
vindictive damages, or because the defendant is pre- 
cluded from showing an increase in value by his own 
wrong, and from claiming a corresponding reduction 
in damages. The contention of the plaintiff that he is 
entitled to recover the value of the logs increased by 
the expense of cutting and removing to the mill in 
Wolfborough, because as the case finds, the defend- 
ant’s acts constituting the conversion were negligent, 
cannot be sustained by any ground warranting vin- 
dictive damages. N. H. Sup. Ct., July 19, 1888. Beede 
v. Lamprey. Opinion by Allen, J. 


NEGLIGENCE — FUTURE PROFITS.— In an ac- 
tion by an employee against his master for personal 
injuries by the master’s negligence, it is error to ad- 
mit evidence showing that there was a line of promo- 
tion in the business in which plaintiff was engaged, to- 
gether with the salaries of the different grades, though 
plaintiff was shown to have been so injured as to be 
unfit for service, there being no evidence to show that 
plaintiff had any reason to expect promotion. The 
District Court permitted the plaintiff to show, against 
the objections of defendant, that there was a line of 
promotion in the business in which he was engaged 
when injured; that the grade next to the one held by 
plaintiff was switch thrower, without increase of pay; 
that the next grade was that of yard-master, with a 
salary of $100 per month; and that the next was that 
of train-master, with a further increase of salary. Ap- 
pellant complains of the admission of this evidence, 
and we think with sufficient cause. The plaintiff was 
receiving $2.07 for each night’s service, and was work- 
ing every night. While it may be conceded that the 
evidence shows that plaintiff is unfitted to discharge 
the duties of the grades named by reason of his inju- 
ries, yet it does not show, nor tend to show, that he 
had any reason to expect promotion. Certainly it is 
not shown that he failed to receive it in consequence 
of his injuries. It is not shown that he was qualified 
to receive promotion. The damages which plaintiff 
sought to prove by the evidencein question were not 
pleaded, and were of a speculative and remote char- 
acter. Counsel for appelles insist that the evidence 
was admissible, and cite Belair v. Railway Co., 4 
Iowa, 676, in support of their view. Some of the lan- 
guage of the opinion in that case gives color to their 
claim, but what was there said in regard to the matter 
now under consideration was at most in the nature of 
a dictum. Our conclusion in this case is in accordance 
with the ruling in Brown v. Railway Co., 64 Lowa, 656. 
See also Brown v. Cummings, 7 Allen, 507. In cases 
like this it is proper to show the skill and capacity of 
the person injured, both before and after the injury 
was received, and any special damage of which the in- 
jury was the proximate cause; but it would be con- 
trary to well-established and approved rules of law to 
permit the injured person to show in aggravation of 
damages that promotions are made, and wages in- 
creased, in the business in which he was engaged when 
injured, without at least showing that he was in the 
direct line of promotion. Whether he need show 
more than that is a question not involved in this case. 
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Iowa Sup. Ct., Sept. 7, 1888. Chase v. Burlington, C. 
R. & N. Ry. Co. Opinion by Robinson, J. 


DEFINITION — HAWKERS AND PEDDLERS — SOLICIT- 
ORS FOR LOCAL FIRMS.—A solicitor, employed by a 
resident mercantile establishment to call on citizens 
and solicit orders for goods kept for sale by it, and 
who usually carries samples, is not a peddler within 
the meaning of an ordinance imposing a fine for 
hawking and peddling goods without license, though 
so declared to be by it. It appears from the state- 
ment of facts that the ‘Adams Manufacturing Com- 
pany” isa resident mercantile establishment occupy- 
ing a store or warehouse, with its steck therein for 
sale, the same as other resident merchants. It em- 
ployed the defendant and others to call on citizens of 
Davenport and solicit orders for goods of the various 
kinds kept for sale by said company. These solicitors 
usually carried with them samples of the goods offered 
for sale, and, when an order was obtained, it was filled 
by the company from their stock of goods at their 
store. A peddler is an itinerant individual, ordi- 
narily without local habitation or place of business. 
The only difference between the company represented 
by the defendant and any other resident merchant was 
that for the purpose of securing business the company 
sent its salesmen or clerks to the residences of the peo- 
ple to solicit purchasers for its wares. This is not un- 
usual with some of the very best retail grocers. It is 
true, their agents and drivers may not carry samples, 
but we fail to see why this should make any differ- 
ence. Webster defines a peddler to be “‘ one who ped- 
dles; a travelling trader; one who carries about small 
commodities on his back or in a cart or wagon, and 
sells them.’’ Worcester: “A travelling merchant: 
one who travels about the country carrying commodi- 
ties for sale.””, Johnson: ‘‘One who travels the coun- 
try vending small commodities.’’ Bouvier defines 
peddlers to be ** persons who travel about the country 
with merchandise for the purpose of selling it.’?” Under 
these definitions we suppose that if an itinerant per- 
son should deposit his goods in a car or room, and 
from that place asa depository he should take his 
wares through the city, from place to place, for sale, 
he would bea peddler. But the establishment repre- 
sented hy the defendant had its operators where its 
goods were exposed for sale, and where they were ac- 
tually sold, and the solicitation of orders for goods by 
sample was in no sense peddling. Lowa Sup. Ct., Sept. 
6, 1888. City of Davenport v. Rice. Opinion by Roth- 
rock, J. 


INSURANCE — LIFE — CAUSE OF DEATH — SUICIDE TO 
PREVENT ARREST.—A policy of insurance provided ‘‘if 
the assured shall die in consequence of the violatiou of 
any criminal law of any country, State or Territory in 
which the assured may be, this certificate shall be null 
and void.’”’ Held, that suicide committed by an al- 
leged fugitive from justice, to avoid arrest and trial 
for a crime committed by the assured, is not to be con 
sidered as the proximate result of the alleged crime, 
and that his death by suicide is not, within the proper 
meaning of the policy, to be considered as the viola- 
tion of law therein referred to. The defendant offered 
to prove on the trial that Kerr, in order to escape ar- 
rest for the crime of forgery in this State, fled to 
Canada, where he was discovered and apprehended by 
detectives, and thereupon, to avoid being brought 
back to Minnesota for trial, shot and killed himself; 
that the Criminal Code of Canada forbade self-mur- 
der; and that his suicide was a violation thereof. We 
think this evidence was properly rejected. His death 
in Canada cannot be treated as the proximate result of 
his crime in Minnesota. Cluff v. Insurance Co., 13 
Allen, 319. And the fact of his suicide is not in itself 
to be construed as occurring in or growing out of a 





violation of law, within the meaning ofthe policy. In 
the law of insurance, suicide is not, as a rule, recog- 
nized as a ground of exemption from liability, or for 
forfeiture of a policy issued for the benefit of a third 
person, unless it is expressly so provided in the policy. 
Mills v. Rebstock, 29 Minn. 383. And under the gen- 
eral language here used, which must be construed 
favorably to the assured and strictly as against the 
company, the violation of law referred to in the policy 
ought not, we think, to be construed to mean or in- 
clude suicide. Suicide, though strictly a crime, is not 
reckoned among offenses or violations of law, such as 
the language of the policy would be commonly under. 
stood to refer to. Otherwise construed, the policy 
would be misleading in its practical operation. Pat- 
rick v. Insurance Co., 67 Barb. 202. Minn. Sup. Ct., 
Aug. 31, 1888. Kerr v. Minnesota Mut. Ben. Ass'n. 
Opinion by Vanderburgh, J. 


MASTER AND SERVANT — NEGLIGENCE OF MASTER — 
INDEPENDENT CONTRACTOR.— A railway company em- 
ployed a contractor to build its road, and agreed to 
furnish the motive power and operate the construc- 
tion trains. The contractor was to handle all mate- 
rial, and build a certain number of miles per month. 
Held, that the company’s engineer on a construction 
train was not under the control of the company, but 
under that of the contractor, and that the company 
was not liable for injuries caused by negligence of the 
engineer, in too rapidly operating the train. It will 
be observed that the construction train was under the 
absolute control of Harris & Co. There is no dispute 
as to the correctness of this proposition, so far as the 
general direction of the work to be done by the train 
was concerned. But they claim that the trainmen 
were not under the control of Harris & Co. as to the 
speed with which the train was to be run over the 
road, and as to the care with which the same was to 
be managed while in motion. There is no evidence 
that the defendant, by any direct act, retained any 
control over the train and its crew. On the contrary, 
as it was at work in constructing a road, it was not 
running under any time card, nor by the direction ot 
any train dispatcher of the defendant. The fact that 
the engineer, fireman, brakemen, and conductor, who 
composed the train crew, were retained upon the de- 
fendant’s pay-rolls, and received their wages from the 
defendant, does not tend to show that the defendant 
retained any control of the movements of the train. 
The furnishing of the train and the payment of the 
trainmen, was part of the consideration paid by the 
defendant to Harris & Co. for laying the track. Coun- 
sel for appellee claim that under the clause of the con- 
tract requiring the defendant to ‘‘operate the con- 
struction train,’’ the control of the train crew as to 
the rate of speed at which the train should be run, and 
the care and vigilance to be exercised by the engineer, 
was not given to the contractors. This we think was 
giving the word “ operate,’’ as used in the contract, a 
much more extended significance than is authorized 
by the contract. It is not used in the general sense 
common toall the acts necessary to the use of a rail- 
road by moving trains over it. The whole scope of 
the contract shows that it is used in the restricted 
sense that the necessary force was to be furnished to 
move the train over the road at such times as directed 
by the contractors, Harris & Co.; and to limit the 
control of Harris & Co. so as to allow the trainmen 
or the defendant to determine how fast or how slow 
the train must be run, finds no warrant in the con- 
tract. Suppose that the trainmen should have per- 
sisted in running the train so slow as to seriously im- 
pede the progress of the work, or that they should run 
so fast as to endanger the safe carriage of the mate- 
rials, there can be no doubt that Harris & Co. had the 





power to require them to move the train at a proper 
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rate of speed. As we construe this contract, the de- 
fendant is not liable for the damages occasioned by 
the death of plaintiff's intestate, and the court should 
have so instructed the jury. The rule is well estab- 
lished—indeed it is fundamental—that where an inde- 
pendent contractor is employed toconstruct a build- 
ing, or to perform any other work, and the employer 
reserves no control as to the manner of performance, 
the employer is not liable for the contractor's negli- 
gence. Kellogg v. Payne, 21 Iowa, 575; Callahan v. 
Railway Co., 23 id. 562; Wood v. School District, 44 
id. 27. And to the same effect, and as somewhat bear- 
ing upon the facts in this case, see Wood v. Cobb, 13 
Allen, 58; Kimball v. Cushman, 103 Mass. 194, and 
Hitte v. Railroad Co., 19 Neb. 620. Iowa Sup. Ct., 
Sept. 6, 1888. Miller v. Minnesota & N. W. Ry. Co. 
Opinion by Rothrock, J. 


NUISANCE — INTOXICATING LIQUORS— ABATEMENT 
— CITIZEN.—A Methodist clergyman appointed by the 
bishop to preach in a particular town for a year, who 
came and settled there with the intention of residing 
there as long as permitted by the church authorities, 
und no longer, is a citizen within the meaning of the 
Iowa statute providing that “‘any citizen of the 
county ’’ may maintain an action to enjoin a nuisance 
caused by selling and keeping for sale intoxicating 
liquors. Counsel for appellants insists that a citizen 
must be a voter, but this does not follow; and there- 
fore we decline to determine such question. Any 
male person over twenty-one years of age is a citizen 
who has his present home and domicile in any county, 
although it may be fora temporary purpose, provided 
he has a fixed intention of remaining there for an in- 
definite period of time, and has no home, domicile or 
right of citizenship elsewhere; and such we under- 
stand to be the position of the plaintiff. Iowa Sup. 
Ct., Sept. 10, 1888. Fuller v. McDonnell. Opinion by 
Seevers, C. J. 





PHYSICIANS —- RIGHT TO COMPENSATION — CHRIS- 
TIAN SCIENTIST. —Assumpsit may be maintained to re- 
cover upon an express promise to pay for services ren- 
dered by one practicing the healing art according to 
the principles and methods of those calling themselves 
“Christian Scientists,” plaintiff having complied with 
the Revised Statutes of Maine, chapter 13, section 9, 
requiring persons not licensed by medical associations 
to obtain a certificate of good moral character from 
the officers of the town where they then reside. The 
defendant contends that the so-called ‘ Christian 
Science ’’ isa delusion; that its principles and methods 
are absurd; that its professors are charlatans; that 
no patient can possibly be benefited by their treat- 
ment. We think this all immaterial. We are not re- 
quired here to investigate ‘*‘ Christian Science.’’ The 
defendant’s intestate chose that treatment and re- 
ceived it, and promised to pay for it. There is noth- 
ing unlawful or immoral in such a contract. Its wis- 
dom or folly is for the parties, not the court, to de- 
termine. Me. Sup. Jud. Ct., Aug. 7, 1888. Wheeler v. 
Sawyer. Opinion per Curiam. 


RAILROAD — STOCK-KILLING CASES — STOCK AT 
LARGE.—A team of horses attached to a sleigh, and 
wandering on the prairie at night, driven by aman in 
an unconscious, drunken stupor, does not constitute 
“live stock running at large”’ within the meaning of 
the Code of Iowa, section 1289, providing that for fail- 
ure to fence a railroad the railroad company shall be 
liable for damages to such stock. The question pre- 
sented by the appeal is whether this ruling was cor- 
rect. Counsel for appellant cites us to Hinman v. 
Railway Co., 28 Iowa, 494, and other cases determined 
by this court, and claims that under the rule of the 
cited cases, the question as to whether the team was 
running at large should have been submitted to the 


jury. We do not think any of the cases relied upon 








sustain the claim of plaintiff. In all of them the ani- 
mals were without a driver, and not under the control 
of any one. In the case at bar there was a driver in 
the sleigh. Plaintiff, in effect, contends that he was 
not a driver, because he was so drunk that he was in- 
sensible. We are, in effect, asked to hold that it ig 
proper to consider the capacity of the driver in de- 
termining the question of whether the team was run- 
ning at large. The law will not allow parties to enter 
upon any such an investigation. If it did, recovery 
might be had where a driver was incapacitated from 
controlling his team from any physical cause. Intoxi. 
cation is punished as a crime in this State, and by the 
plaintiff's own showing the driver of his team volun- 
tarily became drunk, and the drunkenness was the 
cause of the injury. Iowa Sup. Ct., Sept. 8, 1888. 
Grove v. Burlington, C. R. & N. Ry. Co. Opinion by 
Rothrock, J. 

SALE— ACTION FOR PRICE— WHEN MAINTAINABLE. 
When one sells property, and agrees to accept in pay- 
ment anote payable in time, with security, and the 
buyer refuses to give the note and security, the seller 
can sue at once. The plaintiffs sold the engine and 
boiler in question to the defendant on his agreement 
to give them his promissory note for $800, payable on 
time, and secured by mortgage on this and other prop- 
erty. After taking the engine to pieces, and moving 
it about 100 feet, preparatory to its removal from Peru 
to Jamaica, the defendant decided not to take the 
property, aud requested the plaintiffs to keep it, 
which they declined to do. The defendant notified 
the plaintiffs that he should not take the property, 
and they told him “they wanted he should take the 
engine and boiler, and pay for them as he could.” Or- 
dinarily, when one party sells goods to another on a 
time of credit, he has no right of action for the price, 
either in general asswmpsit or book account, until the 
time haselapsed. Had the defendant in this case fur- 
nished the security, he would have been entitled to 
the full terms of two and three years’ credit before an 
action could have been maintained against him. The 
question is whether bis refusal to perform his part of 
the agreement, as stated in the referee’s report, gave 
the plaintiffsa right to withdraw their credit aud 
bring their action at once. In the case of Martin v. 
Fuller, 16 Vt. 108, the sale and credit seem to have 
been absolute, and the time of credit and the security 
agreed upon an after consideration. In Bank v. McK 
Ormsby, 28 Vt. 721, it was held that the neglect and 
refusal of the defendant to furnish the securities, 
when requested, prevented him from claiming the 
benefit of the stipulated credit; that the plaintiff had 
the right, on such a refusal, to commence his action 
immediately and recover the balance due. It was held 
in Hale v. Jones, 48 Vt. 227, that when there was an 
agreement to give time for payment upon the debtor's 
giving a note with surety, if such note is not given, 
the creditor may sue at once in book-account or in 
general assumpsit. It seems clear, upon the report, 
that the credit was not absolute, but conditional upon 
the defendant’s giving a note secured by mortgage. 
As was said by Redfield, C. J., in Rice v. Andrews, 32 
Vt. 691: ‘‘The security is the consideration of the 
credit, and when the one fails the other may lawfully 
be withdrawn.’’ Doubtless the cases of Eddy v. Staf- 
ford, 18 Vt. 235, and Hale v. Jones, are reconcilable 
upon this view. In Bank v. McK Ormsby the neces- 
sity of a demand for the agreed securities before ac- 
tion brought is recognized. We think however in this 
case that the defendant's refusal to take the property, 
and the plaintiff's request that he should take it and 
pay for it as agreed, obviated the necessity of a formal 
demand for the note and mortgage before the action 
‘wascommenced. As the defendant had taken pos- 
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session of the property, and the title thereto had vested 
in him, his refusal to give his notes therefor secured 
by mortgage, as promised, was a waiver of time in 
making his payments, and entitled the plaintiffs im- 
mediately to their action in general asstwmpsit for the 
price of the goods sold and delivered. Vt. Sup. Ct., 
Sept. 12, 1888. Foster v. Adams. Opinion by Tyler, J. 


STATUTE — PENALTY — ACTION FOR PRICE. — 
The provision for a penalty for selling or disposing of 
goods, wares, or merchandise by unsealed and un- 
proved scales or measures, implies a prohibition, and 
such sales being in violation of law, no recovery can 
be had for the price against the purchaser. The 
weighing or measuring is nota collateral matter, but 
is directly involved in the act of selling and the con- 
tract of sale. It regulates the quantity to be delivered 
and the amount to be paid. And where the statute 
has in view the prevention of fraud by the seller, 
then, though there be nothing but a penalty, a con- 
tract which infringes the statute cannot be upheld. 
Griffith v. Wells, 3 Denio, 227, and cases; Lewis v. 
Welch, 14 N. H. 297. Here the intent of the statute is 
to clearly prevent sales by unproved and unsealed 
scales or measures, and its object is undoubtedly to 
protect the public from fraud or imposition by the use 
of false or inaccurate balances and measurements. It 
covers all cases of sales by weight or measure, and this 
case is clearly within it. The doctrine appears to be 
too well settled to require extended discussion. 
Brackett v. Hoyt, 29 N. H. 266; Smith v. Arnold, 106 
Mass. 270; Woods v. Armstrong, 54 Ala. 150; S. C., 25 
Am. Rep. 675, notes and cases; Ingersoll v. Randall, 
14 Minn. 400. In some cases a remedy has been sug- 
gested and recognized outside the prohibited contract. 
Pratt v. Short, 79 N. Y. 445. But no such question is 
involved in this case. In respect to defenses of this 
kind, we adopt the language of the court in Lewis v. 
Welch, supra: ‘*The objection that the contract is 
illegal as between the parties is never very creditable 
to him who makes it. But it is not out of favor to 
him that the objection is sustained, but from regard 
to the law. The advantage he derives from it is alto- 
gether accidental.’’ The supposed hardships of par- 
ticular cases must yield to the general purposes of the 
act, and the modification of the law, if any shall be 
found necessary, must be by the Legislature. Minn. 
Sup. Ct., Aug. 28, 1888. Bisbee v. McAllen. Opinion 
by Vanderburgh, J. 


SEDUCTION — WHAT CONSTITUTES — QUESTION FOR 
sgury.—In an action of seduction, plaintiff was but fif- 
teen years old. Defendant is a married man about 
forty-two years old, and she was employed as a do- 
mestic in his family. Plaintiff swore: ‘‘ When I was 
at Mr. Banghart’s, in his family, defendant got so, if 
I came around him, he was always pulling me down 
on his lap, and hugging and kissing me, and finally 1 
got so I really cared for him. It got to happen quite 
frequently, and commenced about three months after 
I first went there. My duties while there required me 
to make the fires in the kitchen stove, first thing in 
the morning. While at hishomelI slept on a lounge 
in the kitchen. About a month after this kissing and 
hugging began, something further was attempted. It 
was a daily occurrence. I finally became so that I 
cared for him. I went out to make the fire one morn- 
ing, and the defendant always helped. All the balance 
of the family werein bed. It wasaboutsun-up. The 
fire was made in the summer kitchen, about ten feet 
from the house. When I stooped down to light the 
match he sat down behind me, and when I started to 
get up he pulled me down on his lap, and tormented 
whe awhile, and then threw me down on the floor, and 
had sexual intercourse with me, and let me go. I told 
him to quit, and he said nothing. I did not raise any 





kind of an outcry. I submitted to him in that way be- 
cause he had been pretending to make love to me su 
long that I really loved him. The reasons why I sub- 
mitted to him as I did were because he had flattered 
me and kissed me s0 many times, and pretended to 
make love to me, that he had got me so I liked him. 
He had sexual intercourse with me, [ guess, a dozen 
times, and the result was I got in a family way.’’ The 
material inquiry is whether this testimony had any 
tendency to prove that plaintiff was induced by any 
seductive influence, within the meaning of the law, to 
submit ber person to defendant’s embraces. If it did, 
she clearly had the right to have the verdict of the 
jury upon it. It has often been held that to establish 
a charge of seduction it must be made to appear that 
the intercourse was accomplished by some artifice or 
deception. Something more than a mere appeal to the 
lust or passion of the woman must be shown before 
the law will inflict the penalty prescribed for that 
crime, or afford her aremedy. Gover v. Dill, 3 Iowa, 
337; Delvee v. Boardman, 20 id. 446; Brown v. Kings- 
ley, 38 id. 220; State v. Haven, 43 id. 181; Baird v. 
Boehner, 72 id. 318. It was contended that the evi- 
dence had no tendency to bring the case within this 
rule; that with the most favorable construction in 
plaintiff's favor of which it is fairly capable, it did not 
tend to show either artifice or deception, but, on the 
contrary, showed merely a yielding to gross solicita- 
tion. But we think that view cannot be sustained. 
The evidence had some tendency, we think, to show 
that defendant, by his caresses and flatteries, first ac- 
quired an influence over her by means of which he 
afterward accomplished his purpose. It may be that 
the virtue of a pure woman of mature years would 
have been alarmed by his first approaches. Plaintiff 
however was but achild in years. She had the pas- 
sions of a woman, but lacked the judgment and dis- 
cretion which come only with age and experience. If 
the means made use of by defendant were calculated 
to overcome the will of a person of her years and ex- 
perience, and were intended to create in her mind an 
affection for him, and they actually did have that 
effect, and if under that influence she yielded her per- 
son to him, this amounted to an “artifice” within the 
meaning of thelaw. And the question as to the snffi- 
ciency of the evidence to establish that fact was for 
the jury. Iowa Sup. Ct., Sept. 8, 1888. Hawn v. Bang- 
hart. Opinion by Reed, J. 


STATUTE — OBSTRUCTING STREET — WALKING 
ABREAST.—Three defendants were convicted by the 
defendant justices, under section 28 of the Town Po- 
lice Clauses Act of 1847, for obstructing passengers in 
the public street, and unlawfully preventing persons 
passing there. It appeared by the evidence of a po- 
lice constable that the three defendants were stand- 
ing, with three or four other persons, on the pavement, 
blockingup the same. Several persons had to leave 
the footpath and go into the road in order to pass. The 
constable spoke to the defendants, and asked them to 
move off. They then walked up the street, all three 
abreast, causing passengers who met them to leave the 
footpath and go into the road. Again later in the 
evening, the constable saw the three defendants walk 
up and down the street several times. Two ladies 
were turned offthe footpath, and one lady said, ‘‘I 
wonder the police do not put astop to this,’’ but oth- 
erwise nocomplaints were made, and no persons were 
called to prove that they had been impeded by the de- 
fendants, nor could the names of any persons so ob- 
structed be given by the witnesses for the prosecution. 
Section 28 of the act provides that ‘every person who 
by means of any cart, carriage, sledge, truck or barrow, 
or any animal or other means, willfully interrupts any 
public crossing, or willfully causes any obstruction in 
any public footpath or any public thoroughfare” shall 
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be guilty of an offense under the act, and liable to a 
penalty. Held (making absolute a rule for a certiorari), 
that the conviction was wrong, and could not be sus- 
tained. . B. Div., May 14, 1888. Reg. v. Long. 
Opinions by Field and Wills, JJ. 


““ CARRY ON BUSINESS '’—CLERK.—A clerk em- 
ployed in the office of a solicitor in the city of London 
does not *‘ carry on business” within the city at the 
office where he is soemployed with the meaning of the 
Mayor’s Court of London Procedure Act of 1857, sec- 
tion 12 of which provides that where the amount 
claimed in any action does not exceed 501. the Mayor's 
Court is to have jurisdiction if the defendant dwells, 
or “ carries on business,”’ within the city on London, 
or if the cause of action, either wholly or partly, arose 
therein. To ‘carry on business’’ within the meaning 
of the act is to carry on some business over which 
the person has some control, or in which he has some 
interest of his own. A clerk or porter who is engaged 
in a business, but who has no control over it, cannot 
be said to “‘carry on business” within the section. 
Q. B. Div., April 18,1888. Graham v. Lewis. Opin- 
ions by Coleridge, C. J., and Mathew, J. 59 L. T. Rep. 
(N. 8.) 35. 


TELEGRAPH — LIABILITY FOR ACTS OF AGENT — 
FRAUDULENT MESSAGE —PROXIMATE CAUSE OF LOSS.— 
Where the local agent of a telegraph company, who 
was also agent of an express company at the same 
place, sent a forged dispatch to a merchant in a neigh- 
boring city, requesting him to forward money to his 
correspondent at the former place, to use in buying 
grain, and the same was duly received, and the money 
in good faith forwarded by express in response to the 
telegram, but was intercepted and converted to his 
own use by the agent, held, that the company was 
liable. The principal contention of defendant is how- 
ever that the corporation is not liabie for the fraudu- 
lent and tortious act of the agent in sending the mes- 
sage, and that the maxim respondeat superior does not 
apply in such a case, because the agent in sending the 
dispatch was not acting for his master, but for him- 
self, and about his own business, and was in fact the 
sender, and to be treated as having transcended his 
authority, and as acting outside of and not in the 
course of his employment, nor in furtherance of bis 
master’s business. But the rule which fastens a lia- 
bility upon the master to third persons for the wrong- 
ful and pnauthorized acts of his servant is not con- 
fined solely to that class of cases where the acts com- 
plained of are done in the course of the employment 
in furtherance of the master’s business or interest, 
though there are many cases which fall within that 
rule. Mott v. Ice Co.,75 N. Y. 547; Savings Inst. v. 
Bank, 80 id. 168; Potulni v. Saunders, 35 N. W. Rep, 
379. Where the business with which the agent is in- 
trusted involves a duty owed by the master to the 
public or third persons, if the agent, while so em- 
ployed, by his own wrongful act occasions a violation 
of that duty, or an injury to the person interested in 
its faithful performance by or on behalf of the master, 
the master is liable for the breach of it, whether it be 
founded in contract or bea common-law duty grow- 
ing out of the relations of the parties. 1 Shear. & R. 
Neg. (4th ed.), §§ 149, 150, 154; Tayl. Corp. (2d ed.), 
§ 145. And itis immaterial in such case that the 
wrongful act of the servant is in itself willful, mali- 
cious, or fraudulent. Thus acarrier of passengers is 
bound to exercise due regard for their safety and wel- 
fare, and to protect them from insult. If the ser- 
vants employed by such carrier in the course of such 
employment disregard these obligations, and mali- 
ciously and willfully, and even in disregard of the ex- 
press instructions of their employers, insult and mal- 











treat passengers, under their care, the master is liable. ] 


Stewart v. Railroad Co., 90 N. Y. 593. In Booth y, 
Bank, 50 id. 400, an officer of a bank wrongfully dis- 
charged a judgment which had been recovered by the 
bank, after it had been assigned to the plaintiff. I¢ 
was there claimed that the authority of the officer and 
the bank itself to satisfy the judgment had ceased, 
and that hence the bank was not bound by what its 
president did after such assignment. But the court 
held otherwise, evidently upon the same general prin- 
ciple, as respects the duty of the bank to the assignee, 
and laid down the general proposition equally appli- 
cable to the agent of the defendant in the case at bar, 
that the particular act of the agent or officer was 
wrongful and in violation of his duty, yet it was 
within the general scope of his powers, and as to inno- 
cent third parties dealing with the bank, who had sus- 
tained damages occasioned by such act, the corpora- 
tion was responsible. And the liability of the cor- 
poration in such cases is not affected by the fact that 
the particular act which the agent has assumed to do 
is one which the corporation itself could not right- 
fully orlawfully do. In Bank v. Bank, 16 N. Y. 125, 
133, a case frequently cited with approval, the teller of 
a bank was with its consent in the habit of certifying 
checks for customers, but he had no authority to cer- 
tify, in the absence of funds, which would be a false 
representation, yet it was held, where he had duly cer- 
tified a check though the drawer had no funds, that 
the bank was liable on the ground, that as between 
the bank which had employed the teller, and held him 
out as authorized to certify checks (which involved a 
representation by one whose duty it was to ascertain 
and know the facts), and an innocent purchaser of the 
check so certified, the bank ought to be the loser. 
Gould v. Sterling, 23 N. Y. 463; Bank v. Bank, 29 id. 
§32. See also Titus v. Turnpike Co., 61 id. 237; Rail- 
road Co. vy. Schuyler, 34 id. 30, 64; Lane v. Cotton, 12 
Mod. 490. The defendant selected its agent, placed 
him in charge of its business at the station in ques- 
tion, and authorized him to send messages over its 
line. Persons receiving dispatches in the usual 
course of business, when there is nothing to excite 
suspicion, are entitled to rely upon the presumption 
that the agents intrusted with the performance of the 
business of the company have faithfully and honestly 
discharged the duty owed by it to its patrons, and 
that they would not knowingly send a false or forged 
message, and it would ordinarily be an unreasonable 
and impracticable rule to require the receiver of a dis- 
patch to investigate the question of the integrity and 
fidelity of the defendant's agents in the performance 
of their duties before acting. Whether the agent is un- 
faithful to his trust, or violates his duty to, or disubeys 
the instructions of, the company, its patrons may have 
no means of knowing. If the corporation fails in the 
performance of its duty through the neglect or fraud 
of the agent whom it has delegated to perform it, the 
master is responsible. It was the business of the agent 
to send dispatches of a similar character, and such acts 
were within the scope of his employment, and the 
plaintiff could not know the circumstances that made 
the particular act wrongful and unauthorized. As to 
him therefore it must be deemed the act of the cor- 
poration. Bank v. Telegraph Co., 52 Cal. 280; Booth 
v. Bank, supra. The defendant also insists that it is 
not liable for the money forwarded in response to the 
dispatch because it wasembezzled by Swanson as agent 
of the express company. It is unnecessary to consider 
whether an action for the amount might not have 
been maintained against that company as well as 
against the defendant or the agent himself. The posi- 
tion of trust in which the defendant had placed him 
enabled him, through the use of the company’s wires 
in the ordinary course of his agency, to induce 
“the plaintiff to place the money within his reach. It 
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is immaterial what avenue was chosen. Had it been 
forwarded and intercepted by a confederate, the re- 
sult would have been the same. The proximate cause 
of plaintiff's loss was the sending of the forged dis- 
patch. The actual conversion of the money was only 
the culmination of a successful fraud. The acts of 
Swanson as agent of the defendant and of the express 
company were the execution of the different parts of 
an entire plan or scheme. That his subsequent acts 
aided and concurred in producing the result aimed at, 
did not make the forged dispaten any the less opera- 
tive as the procuring or proximate cause of plaintiff's 
loss. Ruilroad Co. v. Kellogg, 94 U.S. 475; Martin v. 
Iron Works, 31 Minn. 407-410. Minn. Sup. Ct., Sept. 
4, 1888. McCord v. Western Union Tel. Co. Opinion 


by Vanderburgh, J. 


WILLS—INTENTION OF TESTATOR—CHANGING CONDI- 
TION OF PROPERTY.—Where it clearly appears by a 
will that the intention of the testator was to give all 
his property remaining after the discharge of certain 
legacies in equal shares to several persons named, that 
intention will not be defeated because after making 
the will, not intending to change the disposition, he 
changed the form of the residue from real to personal 
estate. The question in this case arises from a change 
in the condition of the property after the execution of 
the will. There isno evidence of any change in the 
relations of the testatrix and the residuary legatees to 
indicate oraccount furan intention on her part to 
change the apportionment of her property between 
them. The evidence ofa change of purpose in its dis- 
tribution is furnished solely by the fact of asale of a 
large portion of her realestate by the testatrix, and 
allowing her will to remain unchanged. It is not rea- 
sonable to believe that the testatrix without cause in- 
tentionally changed the disposition of her property so 
materially as to reduce the shares of two of the resid- 
uary legatees to one-fourth of the amount provided 
for by the will, asthe property then was, with a cor- 
responding increase to the shares of the other two. 
The absence of evidence showing a motive for chang- 
ing the operation of the will upon the property is evi- 
dence upon the question whether any change was in- 
tended by the testatrix. It is to be assumed that the 
testatrix understood the terms and conditions of the 
will, and their legal effect, when it was executed. Jts 
provisions, applied to the property at that time, show 
an intention to divide the bulk of it equally between 
the four residuary legatees named in the will. Her 
property then consisted of real estate of the value of 
$2,900, her wearing apparel, household furniture, and 
like property which she was then using in her daily 
life, and a note against a son-in-law for about $40. The 
will provides that the wearing apparel, household fur- 
niture and personal property of every name, nature 
and description be equally divided between the two 
daughters; that legacies of $200 each be paid to two 
grandsons, and a nominal legacy to a son; and that 
the rest of the property—it now being in real estate— 
be equally divided between the two daughters, the 
plaintiff and a grandson. By the subsequent sale of a 
large part of the real estate it was converted into per- 
sonal estate, and consequently transferred from the 
operation of the residuary clause to the special be- 
quest to the daughters, unless the words “ personal 
property,” as used in the bequest to the daughters, are 
understood ds used in a special and unrestricted sense. 
The determination of the question raised depends 
upon the construction to be given to the phrase “‘ per- 
sonal property.” If the language is susceptible of 
more than one construction, in what sense did the 
testatrix use it? Theinterpretation of a will is the 
ascertainment of the testator’s intention. That in- 
tention is gathered not’ only from the words of the 








particular clause under construction, but as well from 
the language of the whole will, from the relations of 
the testator to the persons who are the objects of his 
bounty, and from surrounding circumstances. Ken- 
nard v. Kennard, 63 N. H. 303, 310. But little aid is 
to be derived from a resort to formal rules, or a con- 
sideration of judicial determinations in other cases 
apparently similar. Itisa question in each case of 
the reasonable interpretation of the words of the par- 
ticular will, with the view of ascertaining through 
their meaning the testator’s intention. Robison v. 
Orphan Asylum, 123 U. 8. 702, 707; Bosley v. Bosley, 
14 How. 390, 397. The term * personal property’’ in 
its broadest legal signification, includes every thing the 
subject of ownership not being land or an interest in 
land,as goods, chattels,money, notes, bonds, stocks and 
choses inaction generally. In the ordinary and popular 
understanding however it is frequently used in a more 
restricted sense as including goods and chattels only, 
and embracing such movable and tangible things as 
are the subjects of personal use, and it is at least doubt- 
ful whether the term ‘“‘ personal property ” is gener- 
ally understood to include money, notes and choses in 
action. Inits popular meaning it is commonly ap- 
plied to goods and chattels. It is sometimes used in 
wills with similar import, as where a testator be- 
queathed to his wife ‘‘five hundred dollars in per- 
sonal property, such as she may select.’ Wallace v. 
Wallace, 23 N. H. 149. The will furnished evidence 
that the testatrix understood and used the term 
‘* personal property’’ in this restricted sense. The lan- 
guage of the bequest to the daughters is: “All my 
wearing apparel, household furniture,and personal 
property of every name, nature and description.” In 
the construction of wills, as well as statutes, when cer- 
tain things are enumerated,and a more general descrip- 
tion is coupled with the enumeration that description 
is commonly understood to cover only things of a like 
kind with those enumerated. This is because it is 
presumed the testator had only things of that class in 
mind. Given v. Hilton, 95 U. 8. 591, 598. By this rule 
of construction the words ‘‘ personal property ” in the 
bequest to the daughters are to be interpreted as em- 
bracing only things of like kind with those enumer- 
ated. Benton v. Benton, 63 N. H. 289. If the lan- 
guage was intended to embrace every thing except the 
real estate, the enumeration of the wearing apparel 
and household furniture was superfluous. A similar 
construction was adopted in Dolev. Johnson, 3 Allen, 
564, a case strongly resembling the case at bar, where 
the language of the bequest was, **All my household 
furniture, wearing apparel, and all the rest and resi- 
due of my personal property,”’ and it was held not to 
include money, stocks, securities or evidences of debt. 
The language of the residuary clause is, ‘‘And as to 
the rest, residue and remainder of my property, it now 
being in real estate, [ give, * * *”’ The use of the 
phrase, ‘tit now being in real estate,” is significant as 
being descriptive of the property upon which the tes- 
tatrix then understood the residuary clause was to op- 
erate, and as emphasizing her intention that the prop- 
erty which was then real estate should be equally divi- 
ded among the four residuary legatees, whatever its form 
or condition might be when the will took effect. The 
words ‘‘it now being in real estate’’ carry a sugges- 
tion of a possibility that the property might not be in 
real estate when the will became operative at her de- 
cease, and show that she did not understand that by 
the bequest of personal property any part of what was 
then real estate would in any event be included. The 
use of this language was consistent, in the view that 
the testatrix understood the bequest to the daughters 
as including only the wearing apparel, furniture, and 
articles of like kind which she might have at her de- 
cease. It was unnecessary and meaningless if she un- 
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derstood and intended the bequest to the daughters to 
include every thing but the real estate. The provis- 
ion of the will authorizing the executor, for the better 
settling and dividing of the property among the devi- 
sees, to sell all the real estate of which the testatrix 
might die seized, and from the proceeds to pay the 
funeral charges and debts, erect suitable grave-stones, 
‘divide my personal property between my two daugh- 
ters as above mentioned,” pay the money legacies to 
the persons named and the expenses of administra- 
tion, furnishes evidence that the testatrix understood 
that the personal property to be divided between the 
two daughters included only the wearing apparel and 
furniture, and goods of like character. It is evident 
from this clause in the will that the testatrix intended 
and understood that the residuary legatees should re- 
ceive, not land, but money; and that the real estate, 
when converted into money by a sale, would not pass 
to the two daughters under the special bequest of the 
personal property to them. The language of the whole 
will, considered in the light of the circumstances under 
which it was made, the condition of the property and 
the relations existing between the testatrix and the 
residuary legatees, indicates that the term ‘“ personal 
property ’’ was used by the testatrix in the bequest to 
the daughters as embracing goods and chattels only, 
and not as including money and chosesin action. In 
this view the sale and conversion of the real estate into 
money did notaffect the disposition of the property 
under the will. N. H. Sup. Ct., July 19,1888. Bills 
v. Putnam. Opinion by Clark, J. 


——_>___—— 


MEETING OF THE GENERAL COMMITTEE 
OF THE STATE BAR ASSOCIATION. 
T the meeting of the general committee of the 
State Bar Association, at the Capitol, on the 19th 
inst., an extensive and, with but few exceptions, com- 
plete programme for the next annual meeting of the 
Association was arranged by the committee, consist- 
ing of the following gentlemen: Arthur L. Andrews, 
chairman; Senator Wm. H. Robertson, Katonah; 
Julien T. Davies, New York city; Simon W. Rosen- 
dale, Albany; Jesse L. L’Amoreaux, Ballston Spa; 
Matthew Hale, Albany; R. A. Parmenter, Troy; E. 
Carlton Sprague, Buffalo; Robert T. Turner, Elmira, 
and J. W. Near, Hornelisville. 

The secretary, L. B. Proctor, an ex officio member 
of the committee was present, aud reported large ad- 
ditions to and rapidly increasing interest in the Asso- 
ciation in all parts of the State. 

The programme will be different from the one 
carried out last year. The first day of the meet- 
ing, Tuesday, January 15th, will be held in the Sen- 
ate chamber and will be devoted entirely to the 
addresses of the president, Martin W. Cooke, of 
Rochester, and Hon. T. M. Cooley, President of 
the Inter-State Commerce Commission. On the 
evening of the same day a banquet will be given, 
where it has not yet been decided. One of the 
leading and most interesting features of the anniver- 
sary will be the discussion of practical legal ques- 
tions, interesting to the public as well as to the pro- 
fession, by eminent lawyers from this and other 
States. The committee adjourned, subject to another 
call to complete the programme, at which time the 
subject of Judge Cooley’s address will be announced. 

It is the design of the committee to make the com- 
ing meeting one of the most prominent and ‘interest- 
ing convocations that will take place at the Capitol 
during the coming winter. 

A. L. ANDREWS, 


NEW BOOKS AND NEW EDITIONS. 





CocHrAn's LAW LEXICON. 

The Student's Law Lexicon, a dictionary of legal words and 
phrases, with appendices explaining abbreviations and 
references to reportsand giving the meaning of Latin and 
French maxims commonly found in law books. By Wil. 
liam C. Cochran. Cincinnati: Robert Clarke & Co., 188° 

A concise and apparently useful work for students. 

1t seems to contain the principal titles. It would have 

been an improvement to have put abbreviations of le- 
gal phrases and of titles of reports in separate tables. 


Poor ON REFEREES. 


This is by Walter S. Poor, and is published by L. K, 
Strouse & Co., New York, and contains about 400 
pages. It embraces actions and special proceedings, 
and covers the subjects of references to hear and de- 
cide and references merely to report, is amply fur- 
nished with authorities, and has a large number of 
forms. If seems to be well done and without pad- 
ding, and takes a place not at present supplied by any 
other work. 


MorRSE ON BANKS AND BANKING. 

This is the third edition, in two volumes, published 
by Little, Brown & Co., Boston. The work has been 
before the profession for eighteen years and has won 
for itself an undisputed place and an excellent reputa- 
tion. It is a most excellent treatise in every respect. 
It considers 3,400 cases—twice as many as the last edi- 
tion. The subject is of vast importance and demands 
this independent treatment. We have often used the 
work, and can speak from personal knowledge of its 
great merit. 


ABBOTT’S NEW PRACTICE AND FORMs. 

The second and concluding volume of this work by 
Austin Abbott is now published. We found occasion 
to commend the first volume most heartily, and need 
now only emphasize what was then substantially said 
—that it is unquestionably the best treatise on the 
subject ever offered to the profession. It is published 
by Baker, Voorhis & Co., New York. 


—_———_q——————— 


“COURT OF APPEALS DECISIONS. 





a following decisions were handed down Tuesday, 

Oct. 23, 1888 : 

Judgment affirmed with costs—Sarah V. Denise, 
respondent, v. Daniel S. Denise, adm’r, etc., appellant. 
—Judgment affirmed with costs—Jessie A. Redfield, 
appellant, v. Charles T. Redfield, respondent.— 
Judgment affirmed with costs—Mary J. Peck, appel- 
lant, executrix, etc., v. D. Cady Smith, executor, etc., 
respondent.—Judgment affirmed with costs—Char- 
lotte A. Wakeman and others, executrices, etc., ap- 
pellants, v. George H. Everet, respondent.——Motion 
to dismiss denied, and undertaking permitted to stand 
on payment by appellant of $10 costs of motion—Pat- 
rick K. Murphy, an infant, by guardian, etc., appel- 
lant, v. William H. Mairs, respondent.——Motion to 
dismiss granted with costs—Frederick K. Wagner, 
appellant, v. John H. Perry, respondent.— Motion to 
prefer granted without costs—Mary C. Remer, re- 
spondent, v. Long Island Railroad Company, appel- 
lant.——Motion to restore case to calendar granted 
without costs—William H.C. Shepard, appellant, v. 
Reuben G. Wright, respondent.—Motion to strike 
case from the calendar denied with $10 costs—George 
L. Nay and another, administrators, etc., v. John M. 





Chairman. 





Curley. 
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CURRENT TOPICS. 


MORE tyrannical exercise of judicial power 
was never seen than that exhibited by Chief 
Justice Austin in the Bahamas, in the case of a 
prisoner who after sentence committed a serious 
assault upon the judge, and was thereupon con- 
demned to undergo thirty lashes and penal servi- 
tude during his natural life. It is almost incon- 
ceivable that such a sentence should have been pro- 
nounced by any magistrate in his senses. Every 
court should possess the independent power of pro- 
tecting itself from insult and violence, and there- 
fore it is impossible to approve the policy of those 
States which, as has been stated, require the find- 
ing of a jury before a person can be punished for 
contempt. But the magistrate who inflicts such a 
disproportionate punishment commits himself rather 
than the offender. Mr. Elliott F. Shepard should 
send him a copy of the Afail and Express with the 
following at the head of the editorial department: 
“ He that hath no rule over his own spirit, is like a 
city that is broken down and without walls.” 


If this business of allowing practical tests in evi- 
dence is not discouraged by the courts it will soon 
afford a basis for an independent treatise. This 
journal has undertaken to keep track of the cases 
on the subject, and yet some must have escaped us, 
for such tests are seldom heard of except in the 
trial courts. In arecent murder case in New Jer- 
sey, says the National Law Review, “the defense 
was that the deceased fractured his skull by a fall 
during the altercation. To prove that this was 
probable, Dr. Andress was called as an expert. He 
had a large package which he fondly handled, and 
while telling his story, unwrapped. He said that 
on January 9th he visited New York and procured 
ahead taken fresh from the body of a man sixty 
years old. Returning to Sparta he fastened it on 
an apparatus resembling a human body, the whole 
weighing about ninety pounds. This was dropped 
from an angle of forty-five degrees, the skull strik- 
ing a round stone. It was fractured worse than 
that of Morris, although he weighed one hundred 
and eighty pounds. The prosecution were so sur- 
prised they forgot to object, and before any one 
knew what was coming, the shrunken and ghastly 
trophy of medical experiment rolled on the floor. 
The effect was electrical. Woman shricked, men 
shrunk backward, and the court turned pale. One 
woman fainted, and for a few moments the room 
was filled with uproar, the persons in the rear striv- 
ing to get a view, while those in front retreated 
from the grinning skull. When order was re- 
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stored the head was taken from the court, and on 
an objection the whole evidence was stricken from 
the records. The court said that the principle in- 
volved was unsettled in this State, and somewhat 
resembled the evidence on which the McPeek Case 
was taken to the Supreme Court.” The experi- 
ment reminds us of the rape case in Michigan, 
where the girl testified that the defendant had 
dragged her over a fence. The defendant’s coun- 
sel, to contradict her, offered evidence of unsuccess- 
ful experiments to lift girls over this fence! 





Among marked newspapers which accumulated 
on our table during vacation was a copy of the 
Philadelphia Times, containing an account of the 
summary disposition by Judge Finletter, in the 
Common Pleas in that city (we believe), of an 
ejectment suit against a kindergarten school-mis- 
tress. It seems that the Zimes had published the 
day before a humorous account of the proceedings, 
of which however no complaint was made, at least 
in open court, and which did not appear to have 
come to the knowledge of any of the jury. On the 
convening of court in the morning the Judge ob- 
served: ‘‘An article has appeared in one of the 
morning newspapers widely circulated and largely 
read giving a lengthy, amusing and no doubt en- 
tertaining account of the proceedings in this case 
yesterday, which is calculated to affect the rights 
of the parties litigant. The jury may or may not 
have read this article, or have been influenced or 
endangered or prejudiced by it, and I will not ask 
them if they have read it. I cannot however con- 
sistently, with a judicial sense ef fairness or right, 
permit any parties litigant here to be subjected to 
such risks. It is essential to the proper adminis- 
tration of justice that juries should be influenced 
only by the evidence and the law of a case as they 
hear them in court, It is no pleasant duty to sum- 
marily end a cause which has already taken up so 
much of the public time, but under the circum- 
stances it is clearly my duty to withdraw a juror 
and continue the case. The jury are discharged 
from further consideration of this cause.” This 
seems, upon the present showing, a very extraordi- 
nary, and so far as we can recollect, an unpre- 
cedented proceeding. It is hard indeed upon suit- 
ors if they can be put to the expense of several 
trials because some ‘‘ funny man” on a newspaper 
chooses to entertain his readers with a humorous 
account of the case or the conduct of it. The 
Times very pertinently asks: ‘‘Shall we abolish 
newspapers or courts?” Especially singular does 
it appear when there were no proof that the article 
had influenced or even been seen by the jury. If 
this is to be the rule of procedure it would be very 
easy for a defendant, fearing a verdict against him. 
to procure the ‘*funny man” to work a continu- 
ance by making merry over the case in a perfectly 
unobjectionable way. It would be difficult to sus- 
tain such action in those States which hold that a 
verdict is not invalidated by the fact that the jury 
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during the trial partook of intoxicants, unless it is 
shown that the imbibing affected the result. But 
what would be said of counsel who should apply 
for a continuance or withdrawal of a juror merely 
because there was a gin-shop in the neighborhood? 
Judge Finletter seems to be as careful of the sus- 
ceptibilities of his jurors as the old maids were of 
their modesty — who detected naked boys bathing 
half a mile distant, by the aid of a spy-glass. 


Mr. W. A. Purrington, counsel of the Medical 
Society of the county of New York, read an inter- 
esting and clever paper before the Social Science 
Association at Saratoga in September, on the ques- 
tion, ‘‘ How far can Legislation aid in maintaining 
a proper standard of Medical Education?” He 
pretty severely arraigns our statutes on this sub- 
ject, especially for the lack of a State board of 
medical examiners. He makes the following rec- 
ommendations: ‘‘ Legislation can aid in the educa- 
tion of all these fellow-workers chiefly by vesting 
the licensing power in a central board of medical 
examiners, and to some extent under the diploma 
standard: 1. By fixing a minimum age under which 
they will not be allowed to practice their calling. 
2. By requiring of each of them a fixed term of 
study of certainly not less than two graded years, 
leaving to the board, where created, the care of de- 
tails. 3. By requiring proof by examination or 


certificate that each candidate for license had stud- 
ied, before beginning his. professional course, at 


least those branches of a general education in which 
law students are examined in this}State before they 
commence their legal studies. 4. By declaring that 
no medical school —including in the terms schools 
of dentistry, pharmacy and midwifery — shall be 
incorporated by special act, and providing a gen- 
eral law for the incorporation of such schools only 
upon proof made of the possession by the incor- 
porators of sufficient capital —say not less than a 
hundred thousand dollars—and teaching plant to 
justify the belief that the school will be capable of 
exercising faithfully its franchises. * * * 5. A 
minimum course of medical study should be pre- 
scribed, in which a grade of at least seventy per 
cent should be attained on examination, * * * 
6. Finally, the law should not recognize any di- 
ploma as of itself conferring a right to practice 
medicine. Even if the possession of such a docu- 
ment should be required as an antecedent to exami- 
nation by the health board, it should not be al- 
lowed to take the place of such examination.” He 
advances broad views as to sectarianism in medi- 
cine, saying, ‘‘the law has nothing to do with 
medical theories; ‘‘if possessed of that qualifica- 
tion,” education, ‘‘the society concede that the 
practitioner has a right to use whatever system 
may commend itself to his understanding or lack 
of understanding;” ‘‘if the law will forbid the 
practice of medicine to all but those who give 
proof of a fair general education, and reasonable 
attainments in the branches of sciences and medi- 





cal study as to which there are no ‘ schools,’ it will 
do all that can be asked. Its licentiates will be 
too intelligent to indulge, as a class, in vagaries, 
sectarian medicine will disappear or dwindle to in- 
significance, and the physician will be free to fol- 
low where the torch of truth lights the way.” 
We observe that in Massachusetts very recently a 
woman was allowed to recover for services ren- 
dered as a ‘‘faith-curer” or ‘‘mind-curer,” On 
the other hand, in this State, we believe, an apothe- 
cary was fined fifty dollars for looking at a custo- 
mer’s tongue and selling him some medicine adapted 
to his symptoms. 


NOTES OF CASES. 

N Ex parte McNulty, California Supreme Court, 
September 28, 1888, it was held that it is not a 
crime for a physician to advertise. Thornton, J., 
said: ‘*I cannot hold that the Legislature has the 
constitutional power to enact a law punishing a 
physician who has been decided to be competent to 
practice, as was the case with the petitioner here, 
when a certificate was issued to him, for what is 
styled ‘unprofessional conduct,’ and as advertising 
himself in a newspaper and in a printed pamphlet 
as a specialist in certain enumerated diseases. This 
goes beyond the police power, under which power 
the statute to be considered was enacted. Thata 
rule of professional conduct by a board of medical 
men prohibiting such advertisements and declaring 
them unprofessional, can be declared a misdemeanor 
and punished, would extend the police power be- 
yond whatever has been allowed. As well might 
the board declare that wearing any other hat than 
one of a white color by a physician should be un- 
professional conduct, and cause it to be punished 
as a misdemeanor. The advertisement of the char- 
acter mentioned does no harm to any one. It may 
be of benefit to the public by giving to the subjects 
of the diseases mentioned information of the exist- 
ence and residence of a person who has peculiar 
skill in curing them. Such laws are passed to pre- 
vent injury to the community, not to prevent or 
exclude a benefit to it. We are told that at one 
time the able and celebrated Hahnemann, a compe- 
tent and properly licensed physician, was _prose- 
cuted and persecuted in a German State for com- 
pounding his own medicines, under a law enacted 
in the interest of apothecaries, I cannot conclude 
that such a statute here could be regarded as a 
valid exercise of power under our Constitution. 
Professional etiquette prescribed by a class of men 
so eminent in standing as the medical practitioners 
of our State is a matter to be regarded and re- 
spected, but it has its limits, and I cannot conceive 
that a violation of it by a competent physician can 
ever be by the State made a penal offense. The 
rules in regard to such etiquette between the mem- 
bers of the medical, as between those of the legal 
profession, must find their enforcement from 4 
source other than the State. It is highiy proper 
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and just that it should be so. As the State cannot 
make the conduct of petitioner penal directly, it 
cannot do so indirectly. To hold, as contended 
here by counsel adverse to the claims of petitioner, 
would be to affirm the validity of a statute in which 
an attempt 1s seemingly made to accomplish that in- 
directly which cannot be directly done.” See Peo- 


ple v. McCoy, 37 Aus. Law Jour. 113; 38 id. 122. 


In Sandford v. Clarke, Q. B. Div., June 26, 1888, 
59 L. T. Rep. (N. 8.) 226, it was held that as a 
weekly tenancy was a reletting by the landlord at 
the beginning of each successive week, if his prem- 
ises were in a defective condition at the beginning 
of the week in which the plaintiff was injured by 
reason thereof, the landlord would be liable to her 
in damages. The court, by Wills, J., said: ‘‘I 
express no opinion as to the case made by the 
plaintiff, but she gave evidence that for some con- 
siderable time before the date of the accident the 
plate over the hole of the defendant’s coal cellar 
was defective, and the accident was the direct con- 
sequence of the defect. This is not the case of a 
perfectly proper apparatus which the tenant leaves 
in a dangerous condition in order to spite the land- 
lord and to do him an injury, as was suggested by 
the defendant’s counsel. It seems the tenant was 
aweekly tenant, and it follows that unless there 
are special terms as to the tenancy the landlord 1s 
entitled to enter upon the premises at the end of 
every week, and his allowing his weekly tenant to 
remain is a practical reletting by him. If the land- 
lord at the beginning of any week let the premises 
in a proper condition, but during the week the coal 
cellar became defective, the tenant would be liable; 
but if they were defective when the landlord let 
them, then he would be responsible. An owner of 
real property is bound to maintain his premises so 
as not to be dangerous to persons frequenting the 
highway of which they form a portion. It seems 
tome that the liability is clear on the authority of 
Gandy v. Jubber, 5 B. & 8. 78; that was a case of a 
tenancy from year to year, and the Court of Queen’s 
Bench held that the nature of the tenancy was such 
that the landlord might re-enter at the end of 
every year, but the Court of Exchequer Chamber, 
in the undelivered judgment referred to, thought 
that view was erroneous; and Martin, B., in Bart- 
lett v. Baker, 34 L. J. 11, Exch.; 3 H. & C. 153, was 
of opinion that the decision of the Queen’s Bench 
was not right. That decision was due to the mis- 
apprehension of the true nature of a tenancy from 
year to year. That tenancy does not of itself me- 
chanically come to an end, but requires legal notice 
on the part of either side to terminate it. This case 
falls within the principle of Gandy v. Jubber, as de- 
cided by the Court of Exchequer Chamber (wi sup.). 
and a new trial must be had.” 


In Phillips v. Ritchie County, West ‘Virginia Su- 
preme Court of Appeals, September 15, 1888, it 
was held that where the plaintiff, sitting in his 





buggy, drove upon a visible and dangerous land- 
slide in the road, and thereby his buggy was upset 
and he was injured, he is not entitled to recover. 
The court said: ‘‘To render a county liable for an 
injury sustained on a highway, the defect, either 
alone or combined with some matter of pure acci- 
dent, for which the plaintiff was not in fault, must 
have been the sole cause of the injury. Hawes v. 
Fox Lake, 33 Wis. 438. In Wilson v. Charlestown, 8 
Allen, 137, it was held that a person who voluntar- 
ily attempted to pass over a sidewalk which he 
knew to be very dangerous by reason of ice upon it, 
which he might easily have avoided, could not 
maintain an action against the town, which was 
bound to keep the way in repair, to recover judg- 
ment for injuries sustained by falling upon the ice. 
The duty of the county to the travelling public 
does not extend to the degree of keeping its roads 
in such a condition that no injury can possibly hap- 
pen. While the proper degree of care is required 
from the county, so upon the other hand, at least 
ordinary care is required from the traveller. He 
cannot shut his eyes against apparent dangers and 
drive recklessly along the highway. He is bound 
to keep his eyes open and maintain a proper degree 
of watchfulness against danger. Hubbard v. Con- 
cord, 35 N. H. 52. He cannot, with impunity, 
drive into or over a dangerous place in the high- 
way, simply because he cannot pass without doing 
so; neither can he drive against an obstruction be- 
cause it happens to be in the highway. Raymond 
v. Lowell, 6 Cush. 524. * * * If the plaintiff 
voluntarily incurred danger, so great that no sensi- 
ble or reasonable person would have incurred it, in 
the absence of negligence on the part of the de- 
fendant that exhibits a design or intention to wan- 
tonly injure him, he will be precluded from a recov- 
ery. * * * Let us apply these legal rules and princi- 
ples to the facts proved inthe case at bar. The plain- 
tiffs proved the following facts: On July 17, 1887, 
the plaintiffs, with their child, in a one-horse buggy, 
passed over road section No. 72, a public road in 
Ritchie county, to church. Between their resi- 
dence and the church there was a land-slide in said 
road, consisting of dirt and rocks which had come 
from the bank above into and across the road to 
within about two feet of the lower edge. Said 
land-slide was ten or twelve feet wide, near four 
feet deep at the upper edge of the road, and ex- 
tending, with a gradual descent, to a few inches in 
depth at the lower edge of the land-slide. Upon 
their return from church on the same day, and in 
crossing said land-slide, two wheels of the buggy 
passing over a rock about six inches high, and 
near the middle of the land-slide, the buggy sud- 
denly pitched forward, and thus frightened the 
horse, there being nothing else to plaintiffs’ knowl- 
edge to frighten him, and thereupon the horse ran 
away. Plaintiffs reined the horse to the upper side 
of the road, the buggy running in a tilt upon two 
wheels; and at a distance of about forty feet from 
the land-slide the buggy turned over, two wheels 
thereof having ascended the bank at the upper side 
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of the road, throwing the plaintiffs and their child 
out of the buggy upon the ground, and injuring 
them. It was further proved that said horse was a 
very quiet work-horse in a buggy, and that said 
land-slide came into the road on July 9, 1887, eight 
days before the plaintiffs were injured. These 
facts show clearly that the road was out of repair 
and in a dangerous condition. The only question 
therefore is, do they show that the negligence of 
the plaintiffs in any degree contributed directly to 
the injury suffered by them? It seems to me, ac- 
cording to the rules and principles of law above 
stated, that there can-be no doubt that such was 
the fact. The whole roadway, with exception of 
about two feet, was obstructed by the land-slide, 
which was four feet deeper or higher on the upper 
or bank side of the road than it was on the lower. 
In fact, the roadway was almost entirely closed by 
the obstruction. The testimony of the plaintiffs 
shows that they regarded this obstruction, consist- 
ing of rocks and dirt, as dangerous. It was not 
only open and visible, but the plaintiffs knew its 
exact condition, and notwithstanding these facts 
they heedlessly and recklessly ran upon it. And 
what was still more reckless and inexcusable, 
neither of them got out of the buggy, or took any 
precaution to avoid any accident or injury; but in 
the face of almost unavoidable danger they all re- 
mained in the buggy and drove the horse and 
buggy over the obstruction. No sensible or rea- 
sonable person could have expected to escape in- 
jury in doing such an act. They not only did this, 
but they run the buggy over a rock about six inches 
high, as though they were determined to upset. It 
is plain, from all these facts, that the plaintiffs not 
only contributed to the injury they sustained, but 
their recklessness was the direct and sole legal 
cause of it. They took an unreasonable and dan- 
gerous risk, and having sustained injury thereby 
they cannot escape responsibility by showing the 
defective condition of the road.” See Merrill v. 
North Yarmouth, 78 Me. 200; S. C., 57 Am. Rep. 
794 (flooded road); Pittshurgh So. Ry. Co. v. Tay- 
lor, 104 Penn. St. 306; 8S. C., 49 Am. Rep. 580 
(horse frightened at cars off track in highway) ; 
City of Erie v. Magill, 101 Penn. St. 616; S. C., 47 
Am. Rep. 739, and note, 744 (icy sidewalk); Zown 
of Albion v. Hetrick, 90 Ind. 545; S. C., 46 Am. 
Rep. 230 (gully in road); City of Altoona v. Lotz, 
114 Penn, St. 238; 8. C., 60 Am. Rep. 346 (defect- 
ive sidewalk); Henry Co. Turnp. Co. v. Jackson, 86 
Ind. 111; 8. C., 44 Am. Rep. 274, and note, 276 
(washout in road). 


CONSTITUTIONAL LAW—HIGH LICENSE— 
LOCAL OPTION. 
NEW JERSEY COURT OF ERRORS AND APPEALS, AU- 
GUST 10, 1888. 
STATE v. CrrcvuiTt Court oF GLOUCESTER CouNTY. 
An act entitled ‘‘An act to regulate the sale of intoxicating 
and brewed liquors" may lawfully interdict the sale of 
such liquors by the small measure. It is regulation and 





not prohibition. The act is not void within that provis- 
ion of the State Constitution which says: *‘ To avoid im- 
proper influences, which may result from intermixing in 
one and the same act such things as have no proper rela- 
tion to each other, every law shall embrace but one ob. 
ject, and that shall be expressed in the title.” 

The classification by population for the purpose of fixing the 
minimum license fee in the several townships and cities, 
is a valid classification, and imparts to the law the 
quality of general legislation. 

The law is not in contravention of our constitutional provis- 
ion that ‘‘ the Legislature shall not pass private, local, or 
special laws regulating the internal affairs of towns and 
counties.” This inhibition in the Constitution is not in- 
tended to secure uniformity in the exercise of delegated 
police powers, but to forbid the passing of a law vesting 
in one town or county a power of local government not 
granted to another. 

The provision in the law, that if a majority of the legal 
voters in a county shall vote against the sale of intoxi- 
eating and brewed liquors, no license shall be granted 
within the county for the sale thereof, is not an unlawful 
delegation of power by the Legislature. 


KE RROR to Supreme Court. 
4d 


Leaming & Black, F. W. Stevens, H. C. Pitney, and 
Ea-Gov. Abbott, for plaintiffs in error. 

John 1. Blair and Samuel H. Grey, for defendant in 
error. 

VAN SycKEL, J. The principal question in these 
cases is as to the constitutionality of an act passed at the 
last session of our Legislature, entitled ‘‘An act to 
regulate the sale of intoxicating’and brewed liquors.” 
The law consists of two parts. The first part estab- 
lishes a minimum license fee for the several town- 
ships, towns, boroughs and cities of the State, gradu- 
ated accoraing to population, and is called the ‘* High 
License Law.”’ The second part of the law provides 
for a vote in each county on the application of one- 
tenth of the legal voters, to determine whether or not 
any intoxicating or brewed liquors shall be sold 
within the county, and is styled the ‘“ Local Option 
Law,” in the discussion of the case. The Paul Case 
involves the validity of the local option part of the 
law; the Hart Cause that of the high license feature. 

The Constitution of this State provides that “ to 
avoid improper infiuences, which may result from in- 
termixing in one and the same act such things as have 
no proper relation to each other, every law shall em- 
brace but one object, and that shall be expressed in 
the title.’ Upon this part of the fundamental law of 
the State the first attack upon this legislation is based. 
The contention is that the object of the act is not ex- 
pressed in the title; that the effect of the act is to pro- 
hibit the sale of liquors; and that the object is not in- 
dicated by‘the title, ‘An act to regulate.” The case 
principaily relied upon to support this view is the 
Hauck Case, 38 N. W. Rep. 269, in the Supreme Court 
of Michigan. The law there provided that when the 
majority vote in the county was cast against the sale, 
it should be thereafter unlawful to manufacture, sell, 
give away or furnish malt liquors or intoxicating 
liquors of any kind, or in any quantity. This case was 
well decided. The enactment clearly and expressly 
prohibited the sale of liquors, and that purpose was 
not manifest in the title. Mr. Justice Dixon, in Stale 
v. Fay, 44 N. J. Law, 477, tersely states the true view 
in this way: “Intrinsically regulation and prcohibi- 
tion range in different spheres. No sale which is pro- 
hibited is regulated, and none regulated is prohibited.” 
If therefore the law under review prohibits the entire 
traffic in case of an adverse vote, there could be no hesi- 
tancy in pronouncing it a violation of the constitu- 
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tional mandate. The first three sections relate ex- 
pressly to the sale by small measure. They provide for 
the license fee, and regulate the sale under the license. 
In our law no provision has been made for requiring 
license to sell by greater quantity than one quart, un- 
less tv be drank upon the premises. Section 4 au- 
thorizes a vote, ‘‘to determine whether or not any in- 
toxicating or brewed liquor shall be sold within the 
county.’’ This language is broad enough to include 
the entire traffic, but the section forbids nothing—it 
makes nothing unlawful. Noris there any thing in 
sections 5 or 6 which declares any sale to be illegal. 
Section 7 expressly states what shall be the effect of 
the majority vote against selling, in these words: 
“ Whenever it shall appear that a majority of the 
votes cast in such county ure against the sale of in- 
toxicating liquors, no license shall thereafter be 
granted to any person within the limits of such county 
to keep an inn or tavern or saloon, or to sell spirituous, 
vinous, malt, or brewed liquors, to be drunk on or 
about the premises.’’ This unquestionably relates only 
to sales for which license is required. If it had been 
intended by the vote to prohibit the sale generally, 
the seventh section would have said, in the language 
of section 4, that no intoxicating or brewed liquors 
should thereafter be sold. The Legislature having 
thus distinctly stated what the effect of the majority 
vote shall be, the maxim expressio unius, exclusio 
alterius, clearly applies. Other or different effect can- 
not by judicial interpretation be given to the vote, 
unless some after-language in this statute plainly in- 
dicates that such was the intent of the law-maker. 
The only remaining section bearing upon this topic is 
the eighth. It provides that ‘‘any person who shall 
traffic in, sell, expose for sale, or give away, witb in- 
tent to violate any of the provisions of this act, or 
shall suffer to be trafficked in, sold, or exposed for sale, 
or 80 given away, any liquors mentioned in the sev- 
enth section of thisact, by whatever name called, 
shall be deemed guilty of a misdemeanor.’’ This sec- 
tion is badly drawn, and does not indicate witb clear- 
ness what the purpose of the draughtsman was. The 
words “‘so given away ”’ show that the object in the 
mind of the framer will be promoted by transposing 
the words “* with intent to violate any of the provis- 
ions of this act,’’ and reading it in this way: ‘That 
any person who shall traffic in, sell, expose for sale, or 
give away, or shall suffer to be trafficked in, sold, or 
exposed for sale, or so given away, any liquors men- 
tioned in the seventh section of this act, by whatever 
name called, with intent to violate any of the provis- 
ions of this act, shall be deemed guilty of a misde- 
meanor.’’ This construction harmonizes the previous 
sections of the act, and restricts its bearing to the 
liquors mentioned in the seventh section of the act; 
that is to say, to the sale of liquors in such quantities 
as there must, under our laws, be license to sell. If 
total prohibition was intended, it cannot reasonably 
be conceived that the Legislature would have failed to 
use the simple language necessary to express that pur- 
pose, without restricting the prohibition to the liquors 
mentioned in the seventh section. 

Due regard must also be given to the title of the act 
in determining the scope which the legislative will has 
imparted to it. In Hendrickson v. Fries, 45 N. J. Law, 
555, this court held that a statute which made void a 
power of attorney inserted in the body of a note or 
bond, did not apply to such a note made in this State 
for the purpose of entering judgment by confession in 
Pennsylvania, for the reason that the section contain- 
ing this provision was in a statute entitled ‘An act to 
regulate the practice of law,’’ and could not therefore 
be construed to affect such instruments, when not de- 
signed to be used to enter judgments in our own 
courts. In State v. Inhabitants of Northampton, de- 








cided at the last term of court, and reported in 14 Atl. 
Rep. 587, Mr. Justice Depue said: ‘‘The constitu- 
tional mandate that the object of every law shall be 
expressed in its title, has given the title of an act a 
twofold effect. It has added additional force to the 
title as an indication of legislative intent in aid of the 
construction of a statute couched in language of 
doubtful import, and it also operates as a constructive 
limitation upon the enacting part.” The Legislature, 
in the title adopted for this act, has indicated its pur- 
pose to restrict it to regulation, and not to extend it 
to prohibition of the entire traffic. Conceding that 
there is some doubt as to the extent of the prohibi- 
tion, this will not overthrow the law. The expressed 
will of the law-maker cannot be set aside by the judi- 
ciary unless it is clear that he has transcended his con- 
stitutional prerogative. To bein doubt is to be re- 
solved in favor of the law. Upon what language in 
this act could an indictment for selling by larger 
measure than one quart be maintained? A criminal 
offense will not be created by doubtful construction; 
there must be something eguivalent to expression to 
justify the punishing as a crime that which has 
hitherto been a legitimate business in which hundreds 
areengaged. The act before us will certainly bear the 
construction I have given it, and in a case of doubt 
that interpretation must be adopted which will up- 
hold the law. Assuming that the extreme effect of 
this legislation is to forbid the sale by small measure, 
in my judgment it must be regarded as a law regulat- 
ing the sale of intoxicating and brewed liquors. It 
regulates the sale by prohibiting it in small quantities. 
Every license law is to some extent a prohibitory law; 
it prohibits the sale by all persons who have no license. 
But it is said that the prohibition is absolute within 
the sphere in which the law operates; that is, as tothe 
sale by small measure. So is the law which absolutely 
forbids the sale by the small measure on Sunday, oron 
election day. So would be a law which prohibited the 
sale to minors, or within a certain distance from «#col- 
lege. Such laws are therefore none the less regula- 
tions of the liquor traffic. They operate as a check; 
as a partial restraint upon the sale, not an absolute in- 
hibition; and are in the strictest sense regulation. 
The regulation becomes more or less stringent as you 
increase or diminish the extent to which it operates to 
prevent sales; but it reaches the point of prohibition, 
and ceases to be regulation, only when it wholly in- 
hibits the traffic. Unless this view is accepted, we 
cannot stop short of mairtaining that every law 
which prohibits any portion of the traffic is a prohibi- 
tory law. This would give to the word “regulate” 
no substantial significance. It may be that if this law 
forbade the sale in less quantity than 10,000 hogsheads, 
this court would pronounce it null and void; but it 
would be because the title would be manifestly and 
intentionally misleading, and would show that the ac- 
cepted quantity was inserted as a mere subterfuge to 
evade the constitutional mandate. The soundness of 
legal principles cannot be tested by such instances. 
The fees for license to sell by the small measure, when 
grauted, and under what circumstances such licenses 
shall be wholly refused, are kindred subjects, which 
pertain to the regulation of the liquor traffic, and they 
may be dealt with in a single act by the Legislature. 
The title sufficiently expresses the object of the act, 
and no infirmity is found in it. 

In dealing witb this constitutional limitation, it will 
always be well to look at the source from which it was 
derived, which will be found in section 18 of the in- 
structions for Lord Cornbury, in 1702, in these words: 
‘You are also as much as possible to observe in the 
passing of all Jaws that whatever may be requisite 
upon each different matter be accordingly provided 
for by a different law, without intermixing in one and 
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the same act such things as have no proper relation to 
each other; and you are especially to take care that no 
clause or clauses be inserted in or annexed to any act 
which shall be foreign to what the title of such re- 
spective act imports.’”’ Leaming & Spicer, 623. This 
instruction, like the provision in our Constitution, and 
unlike many of the State Constitutions, embodies the 
reason which led to its adoption. Taking that as a 
guide to interpretation, it must be admitted that it 
has been applied with sufficient strictness. 
The second question to be considered is whether the 
classification by population in the first section of the 
act for the purpose of fixing the minimum license fee 
is vicious? It is conceded that the section is a regu- 
lation of the internal affairs of towns and cities, and 
that the diversity created by it is fatal to its validity, 
unless the basis of the classification is a substantial 
one. Whether the basis of classification is wise or ju- 
dicious, or whether it will operate as fairly as some 
other basis that might be adopted, is a question forthe 
Legislature, and not for the courts. The extreme 
limit of our inquiry in this direction is, does popula- 
tion bear any reasonable relation to the subject to 
which the Legislature has applied it; is it germane to 
the law? In administering the license laws, the prac- 
tice has prevailed,under the Inn and Tavern Act, to re- 
gard the density of population in fixing the license 
fees. Where the population is dense, the Legislature 
may nave concluded that the people will be more pros- 
perous, that they will expend their money for luxuries 
more freely, and will pay higher prices, than in 
sparsely settled districts. Also that the larger the 
population the greater will be the expense of main- 
taining the police department. No more suitable class 
basis of classification, which the Legislature could 
have selected for itself, has suggested itself during my 
consideration of this subject. I regard this branch of 
the case as entirely settled by the latest declaration of 
this court. I refer to Randolph v. Wood, 49 N. J. Law, 
85. The act in that case provides that in cities hav- 
ing a population less than 12,000, the term of office of 
councilmen shal] be for as many years as there are 
members in each ward. Mr. Justice Knapp, in de- 
livering the opinion of the Supreme Court, said: 
“The question is whether, for the purpose of this leg- 
islation enlarging the terms of office of councilmen, 
smallness of population may not be a substantial and 
sufficiently important ground to distinguish such com- 
munities from the great cities of the State. May it 
not be believed that in small cities the duties of such 
office are reasonably small, and that unless the term is 
for a considerable time, competent men are not likely 
to be had, and that in this large cities differ. If these 
or other considerations justify the drawing of some 
line between larger and smaller populations, it is for 
the Legislature to say where the line shall be drawn. 
Iam not prepared to say that the selection of the 
smaller population as the object to which this legisla- 
tion shall apply is so inappropriate that we may deny 
to the legislation based on it the quality of a genera} 
law.”” This case was unanimously affirmed by this 
court, and the opinion of Justice Knapp in the Su- 
preme Court adopted as the opinion of this court. 
Randolph v. Wood, 50 N. J. Law, 175, ante, 271. 

The questions which have been discussed in re er- 
ence to the mode of trial and the penalty prescribed 
for the violation of this law are not necessarily in- 
volved in either of the cases before us. It is sufficient 
to say that the provisions in this regard may be elim- 
inated from the act without destroying its validity. 

The remaining questions to be discussed concern 
the “local option” branch of the law. In approach- 

ing this subject, it is pertinent to remark that there 
is no express provision in our Constitution that legis- 
lative power shall not be delegated. The assumed in- 








capacity to delegate is implied, as a necessary result, 
from the fact that in our system of government the 
power to make the Jaws is lodged in our Senate and 
General Assembly; that a consequent obligation rests 
upon them to exercise the function with which they 
are intrusted; and that in the absence of express au- 
thority to delegate, such authority does not exist. The 
only restraints upon the exercise of the legislative pre. 
rogative are those expressly or impliedly contained in 
the Federal and State Constitutions, and those im. 
mutable principles which lie at the very foundation of 
society. When we recur to the fact that the powerof 
eminent domain has been delegated to railroad and 
other corporations without challenge; that the im- 
portant power of taxation and all the powers of local 
government have for more than three generations 
been delegated in our State—we are admonished not 
to be too confident in asserting where the precise 
limitation is upon the competency of the Legislature 
to delegate powers of government. We must be care- 
ful therefore how, in the absence of express injune- 
tion, or clear implication, we strip a co-ordinate 
branch of the State government of the right to give 
expression to its will in the form of law, within its 
own department. At a very early day the Federal 
court upheld a law which was framed to take effect 
upon a contingency as to the conduct of foreign goy- 
ernments. I refer to the ‘“‘non-intercourse” law, 
which, in effect, provided that in case Great Britain 
or France should revoke or modify its edicts previ- 
ously issued, so that they should cease to violate the 
neutral commerce of the United States, the trade sus- 
pended by law should be renewed. The Aurora,7 
Cranch, 382. In the numerous judicial discussions of 
laws for the control or suppression of the liquor 
traffic, the subject of contingent legislation has been 
widely debated, and many adjudications have been 
made to turn upon the views of judges as to the char- 
acter of the contingency. The following cases will 
give reference to many others, and present the con- 
flicting views of such legislation: Ex parte Wall, 48 
Cal. 279; Barto v. Himrod, 8 N. Y. 483; Rice v. Foster, 
4 Har. (Del.) 479; Locke’s Appeal, 72 Penn. St. 491; 
Smith v. Janesville, 26 Wis. 291; State v. Pond, 6S. W. 
Rep. 469. I do not propose to enter upon a criticism 
of these cases in this aspect, nor to attempt to support 
the legislation before us upon the theory that it is 
valid as contingent legislation. The judgment of this 
court can be rested upon what I conceive to be solid 
ground, aside from the consideration of the circum- 
stances under which laws may be made to depend on 
a contingency. Three propositions will be assumed, 
which cannot be successfully controverted without 
subverting legislation which has stood unchallenged 
for more thana century: (1) That the mode pre- 
scribed by the Inn and Tavern Act for granting license 
is valid; (2) that the Legislature had the right to 
grant to municipal corporations the power to regulate 
and prohibit the sale of liquors; (3) that the Legisla- 
ture has power to pass a prohibitory law. These 
premises have not been denied by any of the counsel 
who appeared against the Jaw, and were expressly con- 
ceded by some of them. With these concessions, it 
seems to me that the conclusion is inevitable that 
there is nounlawful delegation of legislative power in 
this case. This part of the case can safely be rested 
upon either of two grounds: 

First. The sale of intoxicating liqaor has from the 
earliest history of our State been dealt with by legis- 
lation in an exceptional way. It isa subject by itself, 
to the treatment of which all the analogies of the law 
appropriate to other topics cannot be applied. And at 
the outset it is of the first importance to observe that 
the statement that the vote authorized by this law, if 





against the sale, prohibits the sale, or that it makes 
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this law, in effect, prohibitory of the sale by small 
measure, is inaccurate and erroneous. If the vote is 
in favor of the sale, that does not authorize the sale, 
and uo more does the adverse vote prohibit it. The 
refusal to license does not prohibit the sale by any 
one; its only effect is that by such refusal no one is 
enabled to sell in contravention of the law, which pro- 
hibits all. If licenses be granted to some, still all not 
having license are within the interdiction. The pro- 
hibition therefore is not dependent on the vote; it 
arises out of the law, and not out of the vote. The 
question whether license shall be granted is all that is 
involved in the vote, and that question, I will en- 
deavor to show, has always been committed to the 
judgment ofa tribunal selected by the Legislature. 
For brevity I will term the law before us the ‘new 
law,” and the previously existing law the ‘‘old law.”’ 
The old law, which remains unrepealed, absolutely 
forbids the sale by small measure. This inhibition can 
be escaped only by obtaining license. No one has a 
right to demand a license. License is a special privi- 
lege granted to afew; denied to the many. We shall 
probably therefore be led into error, if we reason upon 
this subject as we may in respect to those pursuits 
which are open to all upon the mere payment of a li- 
cense fee. The license, by the old law, cannot be 
granted unless twelve reputable freeholders certify 
that itis necessary, and will conduce to the public 
good. The necessity for a recommendation appears 
in the license law as early as 1738. Nev. Laws, 239; 
Allin. Laws, 102. The act of 1797 (Patt. Laws, 235) re- 
quired ‘‘ the chosen freeholders, the commissioners of 
appeal, and the overseers of the poor, or at least two- 
thirds of them,’’ to recommend the application for li- 
cense. What then is the precise enactment in the old 
law? Itissimply this, nothing more, nothing less, 
viz.: That license may be granted if ‘it is necessary, 
and will conduce to the public good.’’ Revision, Inn 
and Tavern Act, §3. The Legislature bas never de- 
cided for itself whether the granting of license will be 
for the public good. It has adopted the various modes 
that I have referred to for determining that question, 
and made the granting of license to depend upon the 
finding of a tribunal other than itself. The Inn and 
Tavern Act is none the less a valid law because the 
Legislature did not decide for itself whether the pub- 
lic good required license, or because it refers that 
question to others. The Legislature did by the law 
determine that liquor shall not be sold by the small 
measure, and that no license shall be granted unless 
the public good requires it. That has always been re- 
garded as a complete law. If the old law requiring 
twelve men to certify that license will conduce to the 
public good is valid, will it not be equally competent 
for the Legislature to provide that no license shall be 
granted when twelve men certify that it will conduce 
to the public detriment and injury? If not, why not? 
If such were the law, would the law be uncertain, or 
would its integrity asa law depend on the action of 
twelve men? Would it be a delegation to the twelve 
men of the power to make the law? Inthe Wall Case, 
48 Cal. 279, Judge McKinstry, in commenting on the 
New Jersey case (State v. Common Pleas, 36 N. J. Law, 
72), says: ‘* It is plain in such case that the law-makers 
do not intend to establish the new rule until it shall 
have other sanction and allowance than that of the 
Legislature itself. Licenses were granted by authority 
of the old law; they can be prohibited only by a new 
law. But in the case supposed, the Legislature does 
not determine that licenses shall not be granted, but 
leaves it tu the popular vote to determine the very 
contingency which the Legislature must determine 
for themselves, in order to give effect to the law.’’ 
This reasoning, if accepted, and logically applied, will 
overthrow our own license law, and make the Legisla- 





ture incompetent to enacta law that no license shall 
be grauted when twelve men certify that it, will con- 
duce to the public injury. Does the Legislature, under 
the old law, in the language of the learned judge, de- 
termine in the particular case that license shall or shall 
not be granted? Does not the old law leave it to the 
twelve men to determine what he says the Legislature 
must determine for themselves in order to give effect 
to thelaw? The only difference between the old and 
new law is the extent to which they operate. Nothing 
is left by the new law to the voters which is not left 
by the old law to the certifiers. Assuming that the old 
law is valid, let us examine whether the new law cre- 
ates, in substance and principle, any different state of 
affairs, so faras relates to the question of constitu- 
tionality. The law still says that the sale by the smal] 
measure shall be absolutely prohibited. The law still, 
in substance and effect, is that license shall be granted, 
as heretofore, if the public good requires it. It must 
be assumed that the Legislature supposed that the 
people would vote for what they deemed to be the 
public good, and instead of being content with the 
certificate of twelve men, the Legislature deemed it 
prudent and judicious that those to whom the issuing 
of license is intrusted shall be informed by a majority 
vote of the people of the county whether it , will con- 
duce to the public good to grant the license. If the 
new law had provided that every voter should say 
upon his ballot whether in his opinion it will conduce 
to the public good to grant license, would it be any 
clearer that the Legislature intended to make the 
granting of license to depend upon the question 
whether it is for the public good? What then is the 
distinction between the old law and the new law in 
this respect? In neither does the Legislature decide 
the question for itself; in both cases it commits this 
question to others. If the Legislature may refer the 
question of the propriety of granting license in the one 
case to a small number of the people to be affected by 
it, why may it not in the other case refer it to a larger 
number? What limitation is there upon the number 
to whom it shall be referred? What difference is there 
in principle, whether the opinion of those to whom the 
reference is made is communicated by means of a pe- 
tition, ora remonstrance, or a majority ballot? But 
it is said that in this case, under the adverse vote, 
there is a refusal of all license, while in other cases it 
is a question how many licenses shall be granted. Con- 
cede it; but as the Legislature may absolutely pro- 
hibit license, or repeal the license laws, what differ- 
ence is there in principle? If the Legislature may re- 
fer to another tribunal the question whether it is wise 
to grant license to some persons, and not to others, 
what obstacle is there to the reference to a like tribu- 
nal to determine whether itis wise to grant license in 
any case? There cannot be any difference in princi- 
ple, conceding, as we must, that the Legislature may 
lawfully prohibit all license. The difference in the 
effect of these laws that one prevents some licenses, 
and the other prevents more or all licenses, is alto- 
gether too slender and unsubstantial a distinction to 
justify judicial interference with legislative action. 
In my opinion the law is a complete law in itself; as 
complete, at least, as the old law in this particular. It 
is unchanged by the vote of the people. Before the 
vote, the sale by retailis prohibited. After the vote, it 
is still prohibited. Before the vote, it authorizes li- 
cense, when it is indicated by a majority vote that it 
is for the public good. After the vote, the law is the 
same. The granting of the license as under the old 
law is exercised only when the tribunal selected by 
the law-maker decides upon the expediency of doing 
so. Theright of the Legislature to refer that ques- 
tion in the one case must involve the right to refer it 
in the other. And here it may not be inappropriate 
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to call the attention of those expounders of the Con- 
stitution who so confidently set up their theories and 
assertions to overthrow laws of this character to an 
act of Congress passed March 3, 1887. St. U. 8. 1885-87, 
p. 475. Itis an act authorizing the president, when he 
is satisfied that certain acts of hostility have been 
committed against our fishermen, not only to put in 
force certain provisions in said act contained against 
the adversary, but also authorizes him, in his discre- 
tion, to qualify and limit the application of the pro- 
visions of the act, and makes the violation of the 
president’s proclamation a mis@emeanor, punishable 
by fine and imprisonment. I do not commit myself 
to the competency of this Federal legislation in its en- 
tire scope, but refer to it to show how a body of men, 
containing lawyers of eminent ability familiar with 
constitutional principles, have exercised the legisla- 
tive prerogative. 

Secondly. The validity of this law may be rested se- 
curely upon the right of the Legislature to delegate 
the powers of local government to political subdivis- 
ions of the State. The capacity to grant such legisla- 
tive powers, commonly called ‘police powers,’’ to 
municipal corporations, is admitted. The distinction 
is suggested that the by-laws and ordinances of local 
governments have not the force or effect of laws; that 
they must be reasonable; and are subject to be set 
aside, on certiorari, by the courts. To this I cannot 
assent. The rule in this respect is correctly and ac- 
curately stated by Mr. Justice Depue, in Haynes v. 
City of Cape May, 50 N. J. Law, 55, in this way: “A 
grant of power to a municipal corporation to legislate 
by ordinance on enumerated subjects connected with 
municipal affairs is in addition to the power of making 
by-laws, which is incidental to the creating a corpora- 
tion. State v. Morristown, 33 N. J. Law, 57. The 
court will inquire into the reasonableness of ordi- 
nances passed by a municipal body under legislative 
authority, when the powers granted are expressed in 
terms which are general and indefinite. But when the 
Legislature has defined the delegated powers, and pre- 
scribed with precision the penalties that may be im- 
posed, an ordinance within the delegated limit cannot 
be set aside as unreasonable.”’ Again, it is said that 
the right of the Legislature to delegate police powers 
has its origin in the common law of England, under 
which the king, by his royal charter, erected the mu- 
nicipalities, and that such delegation can now be 
made by the Legislature only to the extent sanctioned 
by settled usage at the time our State Constitution 
was adupted. No argument can safely be founded 
upon the conditions which, in this respect, existed at 
common law. At the time of the adoption of the Con- 
stitution the people of New Jersey] were sovereigns. 
All the powers which had resided in the king of Eng- 
land, Great Britain, passed to them, with the absolute 
right to govern themselves. When, in the exercise of 
their sovereignty, they adopted a written Coustitution 
distributing the powers of government, the right to 
legislate in its entire scope passed to the legislative 
bodies which the people erected. No legislative ca- 
pacity was reserved to the people themselves, and no 
provision was made that ‘any part of the legislative 
function might be delegated. We must look for the 
origin of the right to delegate these legislative powers 
notin the name of the politica) district, norin the con- 
dition of the people to which they were committed. 
That might have created a necessity for the delega- 
tion, but could not have conferred upon the law- 
maker the right to make it. Its true foundation is in 
the fact that it must have been deemed, in general ac- 
ceptance, the exercise of one of the legitimate fune- 
tions of legislation to grant these powers to political 
subdivisions of the State at the will of the Legislature. 
There is no more right inherent in a city than in a 





county to have these powers bestowed uponit. If 
thereis, then the Legislature, having absolute power 
to create a city co-extensive with county lines, can by 
its own act enlarge its powers under the Constitution, 
The mistake is in assuming that the legislative ca. 
pacity is dependent upon and inseparable from the 
character of a political subdivision of territory, which 
it can at will create or extinguish. The power of the 
Legislature springs solely from the character of the 
grant. But it is said that if the Legislature may grant 
this power to counties, all legislative function may be 
referred back to the people. The limitation upon leg- 
islative power is in the subject itself, and not in the 
nature or character of the political subdivision of the 
State to which the grant is made. Can the right to de. 
clare what the law of attachment shall be, or how the 
action of ejectment shall be conducted, or what the 
law of descent shall be, be committed to a city any 
more than toacounty? Hitherto the right to dele- 
gate has been restricted to such powers in the nature 
of police powers as are necessary to local government, 
among which the control of the liquor traffic is in- 
cluded. The Legislature is omnipotent to grant these 
powers to political divisions of the State now existing 
or to be created by it. Again, it is said that counties 
are not in a condition to receive such powers. Why 
not? What condition is necessary in this case except 
the legislative will to give the power, and the ma- 
chinery necessary to the execution of it by the county? 
Those portions of our territory which have been 
erected by legislation into townships and cities did not 
become susceptible of accepting such grants by any 
thing which inhered in them as mere parts of the 
State’s domain before any powers were bestowed. 
From time to time the Legislature gave them such 
powers as it elected. It was competent to grant one 
power, and to withhold all others, or to grant any 
number, and, after granting, to revoke them. Subdi- 
visions of the State may now be created and endowed 
with capacity for self-government simply by act of the 
Legislature, providing that any portion of territory it 
may select shall exercise one or more such powers. It 
is essential only that legislation be general as to pow- 
ers granted. Where is the restraint as to the territory 
over which the legislative power shall extend? If the 
Legislature deemed it expedient to secure uniformity, 
could it not give to every county in the State the 
right to regulate the liquor traffic, or the police de- 
partment, or the sanitary laws for the whole county, 
and withdraw those powers from the political subdi- 
visions of the county? What hinders, since it must be 
admitted that the Legislature may make the city and 
county lines co-extensive and co-incident? The power 
of the Legislature under the Constitution cannot de- 
pend on the capacity of a political division of the 
State to receive the authority in question, since that 
capacity can be given to it at the will of the Legisla- 
ture. A constitutional limitation upon the power of 
the Legislature cannot arise out of a condition which 
the Legislature itself may remove. As well might we 
assert that the power that arrests a ball in its falling 
through the air proceeds from the ball itself. The be- 
stowal of powers upon a county which had no means 
of executing them, might prove an abortive measure; 
but it would not be unconstitutional. The granted 
powers would lie dormant until further legislation eu- 
abled the county to use them. I am unwilling to adopt 
a view so narrow. The extent of the legislative pre- 
rogative cannot be dependent upon the names which 
the Legislature itself gives to localities, vor is it of 
such a nature that it can be increased or decreased, 
added to or diminished, by the Legislature itself. The 
power of the Legislature must at all times be the 
same. To assert that the legislative power does not 
exist, and cannot be exercised, before the county is 
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erected by legislation into acity, but that it may be 
exercised afterward, is Constitution making, and not 
interpretation of the Constitution. I am unable to find 
any thing in the fundamental law or in reason which 
forbids the law-maker to bestow upon the people of 
the county the right to exercise all powers of local 
government within thecounty limits, to the exclusion 
of all other political bodies, and without changing the 
name from county to city. Hence, if all police powers 
may be granted or delegated to the county, some may 
be granted, and others withheld; the greater includes 
the less. The extent to which the delegation shall be 
made lies wholly within the legislative discretion. 
The true basis of the legislative right to delegate 
these powers is, as I have said, in the fact that it has 
always been recognized as a legitimate part of the leg- 
islative function, as wellasa duty in harmony with 
the spirit of our institutions, to enable the people, in 
whom all power ultimately resides, to control the po- 
lice powers in communities for themselves. The ex- 
pression of the legislative will, in due form, that the 
power shall be conferred is in itself a law. The Legis- 
lature itself must grant the power, and it cannot dis- 
able itself of the right to revoke it. It cannot delegate 
to the voters of Mercer county the power to de- 
termine whether the city of Newark or the city of 
Trenton shall be endowed with the capacity to govern 
its people. That question must be committed to the 
district within which the law is to operate. In Pater- 
son v. Society, 24 N.J. Law, 385, this distinction is 
clearly presented by Chief Justice Green. He there 
says: “* Had the question been submitted to the peo- 
ple of the State or of the county of Passaic, whether it 
was expedient for the Legislature to grant acity char- 
ter to the township of Paterson, and the operation of 
the law had been made to depend on that election, the 
constitutional difficulty would have been fairly pre- 
sented.’’ Instances are not wanting in which powers 
of this character have been delegated to the counties 
and townships. Examples of the latter are so numer- 
ous that it is not necessary to particularize. As early 
as February 28, 1714, an act was passed ‘authorizing 
the election of two freeholders in every town, and pro- 
viding that the freeholders so chosen, and the justices 
of the peace, should meet and constitute the govern- 
ing board of the county. Allin. Laws, 14. The act of 
1743 (Allin. Laws, 128) gives power to the chosen free- 
holders of any county, in conjunction with three jus- 
tices of the peace, to order the raising of money to 
build jails aud bridges. The board of freeholders of 
the county has long been an incorporated body, exer- 
cising these and other like powers without the inter- 
vention of the justices. The General Road Board Act 
provides that on application of twenty-five freeholders 
and tax-payers to the board of chosen freeholders 
of the county, such board shall, if they shall deem it 
proper, cause it to be submitted to the legal voters of 
the county, whether a road board shall be established. 
The acts establishing county boards of health are fur- 
ther examples of similar law-making. Al] the powers 
exercised by the counties are of a governmental char- 
acter. But why multiply instances of like legislation. 
The delegation of the liquor traffic, to be controlled 
and regulated’ by the constituted authorities for and 
within the limits of the entire county, has all the sanc- 
tion of venerable usage. So far as usage goes, the 
argument as between townships and counties is in 
favor of the latter. Among the earliest laws in our 
State are those committing the subject of license in 
each county to the County Court, to be dealt with on 
the recommendation of specified persons, and very 
soon afterward requiring the certificate of twelve 
freeholders. When these laws were first promalgated, 
and fora long period thereafter, the judges of the 
Court of Common Pleas consisted of the justices of the 





peace of the county. They were appointed under the 
old Constitution, by the Legislature in joint meeting; 
but they acted in their official capacity for the people 
of the county. The argument is just as strong as if 
they had been elected by the popular vote, as they 
now are. The duty these judges were charged with, 
was a duty for the people of the county, which did not, 
in this regard, require the performance of a judicial 
act. It might with equal propriety have been com- 
mitted to the board of chosen freeholders, or to any 
other board created by the Legislature. It may now 
be intrusted to such a board. In our municipalities 
it is commonly referred to the city council, or to an 
excise board. The extent to which this subject was 
committed to the county is wholly immaterial to this 
branch of the case. The controlling point is that in 
effect the power was delegated to the people of the 
county, to be exercised by them, and for them, 
through those acting for them. Until a recent date 
all the general laws of the State have regulated this 
subject by counties, and not by cities or townships. 
Although I deem the county to be a public corpora- 
tion, it is immaterial to show that it is so in the 
strict sense. It is enough that it is capable of exercis- 
ing the grant of power, or if without the means of 
doing so, that the requisite means to that end shall be 
coupled with the grant. It is quite too late therefore 
to draw a line on this idea, which cannot be over- 
stepped by the law-giver. An examination of the au- 
thorities, and the careful reflection, which a subject of 
such importance merits, have led me to the conclu- 
sions which I have announced. The cases will be 
found by reference to those before cited. They are too 
numerous to be analyzed and discussed within the 
reasonable limits of an opinion of this court. They 
present views of judges of ability, on either side, of 
the questions involved in this controversy, and they 
cannot be reconciled. This court concurs in the views 
expressed by our Supreme Court in State v. Common 
Pleas, 36 N. J. Law, 72, which has stood for years un- 
questioned, as to the law of the State. At every step 
of this discussion, we are confronted with the rule, 
which has become axiomatic, that when we are in 
doubt as to the constitutionality of a law, we must re- 
solve the doubt in favor of its validity. With the long 
array of adjudications by learned judges upon both 
sides of the questions involved, and the forcible pre- 
sentation of the diverse views of the able counsel en- 
gaged in the argument of this cause, we may well be 
left in doubt, and be led to pause before we interpose 
the arm of the court to overthrow the action of the 
Legislature. Whether it is admissible to delegate con- 
trol of the liquor traffic to all the people of the State 
in one body, is obviously a different question. When 
we speak of the powers of local government, it seems 
to be necessarily implied that they are powers com- 
mitted to subdivisions of the State. Local govern- 
ment signifies government by the several parts of the 
State, each part for itself. Under the Constitution 
couhties are indestructible. 

The question remains to be considered whether this 
legislation is special and local, and therefore in con- 
travention that ‘* the Legislature shall not pass private, 
local, or special laws regulating the internal affairs of 
towns and counties.’’ The argument is that this law 
produces different results in different counties, de- 
pendent upon the vote for or against the sale of li- 
quors, and that thus the Legislature, by the indirect 
mode of submitting this matter to the popular vote, 
accomplishes what it could not do by direct legisla- 
tion, viz., it makes the law in one county to differ 
from that in another. This is the same argument 
hereinbefore considered, presented in another form, 
against the validity of this law, viz., that this is not a 
law; that the Legislature did not make the law; that 
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the vote makes the law; and thatthe law varies with 
the vote. This error underlies this entire argumeut. 
It assumes what I have denied—that the law is not 
complete in itself. Ifa complete law when it left the 
hands of the Legislature, it is general. It is the same 
law for all, and equally within the grasp of the people 
of each and every county to apply and enforce it at 
will. But I will not content myself with this answer. 
In establishing legal principles, and especially in ex- 
pounding constitutional law, we must look at the re- 
sults which will follow from the views we adopt. This 
is a legitimate and universally accepted line of argu- 
ment. The grounds relied upon to prove that the 
Legislature has transcended its power in this instance 
will equally denounce as void the law providing for 
county road boards,the act enabling city councils to es- 
tablish excise boards, the Martin Act, and others of 
the same general character. The latter act becomes 
applicable only by its adoption by the common coun- 
cil of any city, or upon petition of a specified number 
of tax-payers. These laws, it is true, have not passed 
the test of judicial scrutiny, and it may therefore be 
said that they are of doubtful constitutionality, and 
that one doubtful law cannot be relied upon as a safe 
prop to the validity of another law of the like char- 
acter. Let us recognize the force of this answer. I 
shall not argue that several doubts make a certainty. 
In my judgment it is not difficult to demonstrate the 
fallacy of this argument, that this is a special law. Let 
us see. The argument is that under this law the effect 
will be to prohibit license in Mercer county, if the vote 
is adverse, and to allow license in Essex county, if the 
vote is favorable; that an express act of the Legisla- 
ture that there shall be license in Mercer, and shall 
not in Essex, would be a special law, and therefore 
this law, which has the same effect, must likewise be 
special. This reasoning will render absolutely void 
any law, general in form, which the most astute mind 
can draw, authorizing every municipal government in 
the State to regulate and prohibit the sale of intoxi- 
cating liquors. Under such a law the city of Trenton 
might prohibit license, while the city of Newark would 
leave the traffic practically unrestrained. In applying 
such a law the greatest diversity might exist in differ- 
ent localities. Such, in fact, is the present condition 
under existing municipal laws. The Legislature could 
not lawfully enact that license shall be prohibited in 
the city of Trenton, and shall not be prohibited in the 
city of Newark, and therefore the law granting to mu- 
nicipal governments the power of control over this 
subject is void. That cannot be done by indirection 
which cannot be done by direct enactment. The error 
lies in charging to the law the diversity, which is at- 
tributable only to the different modes in which the 
various communities elect to govern themselves under 
the delegated powers. These laws authorizing the 
*eople to govern themselves are enabling acts — acts 
which enable localities to govern themselves according 
to their own will. If diversity in the mode in which 
they govern themselves under such laws condemns the 
law as special, then it is manifest that it is incompe- 
tent for the Legislature to delegate by general law the 
powers of local government. The delegation of this 
police power necessarily implies the right to each po- 
litical district to regulave it in its own way, or to pro- 
hibitit. Ifthe law must be absolute, unconditional, 
and peremptory; if it must hold all to alike use of it 
— it is not a delegation of any authority. .The very ob- 
ject of delegating these powers is to enable the local 
governments to make such diverse laws as they may 
deem expedient. Otherwise the delegation is abortive. 
The inhibition in the Constitution is not intended to 
secure uniformity in the exercise of delegated police 
powers, but to forbid the passing of a law vesting in 
one town orcounty a power of local government not 





granted to another. If one town or county was ex. 
cepted from the operation of this law, it would be 
special and local. Under it one county or town has 
neither greater nor less power than every other, nor 
does such power differ in any respect. The authority 
granted is, in every aspect of it, the same; it may be 
exercised ina different way or the same way. An 
argument so totally destructive of the power to legis- 
late in any form for the political subdivisions of the 
State, must be rejected as an utter fallacy. The law, 
in my judgment, is unquestionably a general law. The 
quality of uniformity in result co-exists with the right 
of self-government in various sections of the State. 

(Omitting minor questions.] 

No infirmity being found in the legislative act so far 
as it relates to these cases, nor in the proceedings be- 
low, the judgment of the Supreme Court in both cases 
should be affirmed. 

Beasley, C. J., and Depue, Dixon, Magie, and Scud- 
der, Justices, and Clement and Paterson, JJ., concur- 
ring. McGill, Ch.,and Knappand Reed, Justices, and 
Brown, Cole, McGregor, and Whitaker, JJ., dissent- 
ing. 

—_—_ + 


SUNDAY—PUBLICATION IN NEWSPAPER— 
STATUTE. 


SOUTH CAROLINA SUPREME COURT, SEPT. 20, 1888. 


EAson Vv. WITCOFSKEY. 


The notice of escheat which General Statutes of South Caro- 
lina, § 2392, requires to be published, is not in the proper 
sense *‘ process,’ nor when published in a Sunday news- 
paper is it ‘‘served ’’ on Sunday; and section 663, which 
declares that “ no civil or criminal process shall be served 
on Sunday,” does not render void such publication, es- 
pecially after judgment of escheat, recognizing the pub- 
lication, has been rendered. 

Neither does General Statutes, § 1631, which declares that no 
person shall do any worldly labor of his ordinary calling 
on Sunday under penalty of $1 for each offense, render 
such publication void, it not appearing that any of the 
printing or getting up of the paper was done on Sunday, 
except the simple issuing of it. 

General Statutes, § 1632, which declares that no person shall 
expose to sale any wares, merchandise, etc., on Sunday, 
under penalty of forfeiting the goods exposed to sale, has 
no application ; there being no question as to the forfeit- 
ure of any “‘ wares or merchandise.” 

General Statutes, § 2302, requiring such notice to be pub- 
lished “ the first week in every month” for the required 
time, does not require the notice to be published in a daily 
paper every day of the week, but one publication ina 
weekly newspaper in sufficient. 

| gy ees from Common Pleas Circuit Court of 

Charleston county. Case agreed upon in a con- 
troversy submitted without action. 

William G. Eason, auditor and ex officio escheator 
of Charleston county, claims, against John F. Witcof- 
skey, that he, the said John F. Witcofskey, as pur- 
chaser, as hereinafter set forth, shall specifically per- 
form the contract of sale which the said John F. Wit- 
cofskey entered into with him, the said escheator, as 
vendor of the property hereinafter described. And 
the said John F. Witcofskey resists said claim, and de- 
nies the validity of said claim. The following are the 
facts upon which the said controversy depends: On 
the 25th day of June, A. D. 1885, a certain inquest of 
escheat, of certain lands escheated to the State of 
South Carolina, by the death of Thomas W. Malone, 
upon the notification to the court, issued by William 
G. Eason, escheator as aforesaid, was had in the Com- 
mon Pleas for Charleston county, and a verdict of a jury 
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made thereon. Thereupon the judge of said court cer- 
tified the same under his hand and the seal of the 
court to the said escheator, who after recording the 
same as required by law, returned the same into the 
office of the clerk of Common Pleas. Upon the re- 
turn of said inquest, the clerk of said court thereupon 
caused to be advertised in a newspaper of the said 
county of Charleston, called the Sunday Dispatch 
(the same being a weekly newspaper issued on Sun- 
day), the first week in every month for six months, 
the following notice: 


‘* State of South Carolina, Charleston County—In the 
Circuit Court. By Theodore G. Boag, Esq., clerk of 
the said court for said county. To whom it may con- 
cern: An inquest of escheat has been found by the 
jury at the June term of this court, on the 22d day of 
June, 1885, against the several lots of land below de- 
scribed, of which Thomas W. Malone, who died intes- 
tate at Charleston, in the year 1864, was seized at the 
time of his death. Heis supposed to have been a na- 
tive of one of the West India islands—perhaps Guada- 
lupe. All and singular his heirs, if any there be, or 
others claiming under him, are hereby required to ap- 
pear and make claim within the time and according to 
the provisions set forth and prescribed by the acts of 
Assembly of this State in such case made and pro- 
vided. Schedule of lots, pieces or parcels of land 
whereof Thomas W. Malone died seized intestate: 
{In the schedule of lots printed in said notice the lot 
hereinafter described appears by the description here- 
inafter given.] 

(Signed] ‘THEODORE G. Boaa. 
“Clerk of Court of Common Pleas and General Ses- 
sions, Charleston County.” 


A large number of claimants appeared and made 
claim. Traverses for thirty-two traversers were filed, 
allof which were dismissed or tried and adjudged 
against the claims of the traversers. On the 3d day of 
January, A. D. 1888, no person having established 
claim to said lands, the said clerk issued his process, 
signed by the judge of the Circuit Court, to the said 
escheator, pronouncing the said lands escheated and 
vested according to law, and directing him forthwith 
to sell and convey the same upon the usual notice. 
And the said escheator, as soon as he received said pro- 
cess, advertised the sale of said landsin the Charles- 
ton News and Courier,a newspaper of said county, 
and otherwise according to law, giving six weeks’ pub- 
lic notice; and on the 16th day of February, 1888, sold 
the said lands in several parcels to the persons who re- 
spectively were the highest bidders for the same. 
Amongthe said purchasers the following described 
piece and parcel of land was knocked down to the 
above-named John F. Witcofskey, who was the high- 
est bidder therefor: ‘‘Allthat lot of land on Warren 
street, Charleston neck, measuring in front, from east 
to west, 62 feet; from north to south, on west side, 
152 feet 6 inches; on east side, 150 feet; bounded north 
on Warren street, south on lands of William Bell, east 
on land of Nathan Nathans, and west on land of Wil- 
liam Purse. 

The said William G. Eason, auditor and escheator, 
as aforesaid, thereupon tendered to said John F. Wit- 
cofskey a deed of conveyance, and demanded of him 
compliance with the terms of said sale. The said John 
F. Witcofskey refused to comply with said sale as 
purchaser, and says that he is not bound as a pur- 
chaser, and that said sale is invalid in law because the 
clerk of the said court advertised the said notice in 
the Sunday Dispatch, a weekly newspaper issued on 
Sunday. 

The question submitted to the court upon this case 
is, was the said notice so advertised duly advertised 
as required by law? If this question is answered in 





the affirmative, then judgment is to be rendered 
against the said John F. Witcofskey, and he is to be 
required toperform specifically the contfact of sale 
above set forth, and to comply with the terms thereof 
as purchaser of said land, and to pay the costs of this 
proceeding incurred by the said William G. Eason, es- 
cheator. If the above-stated question is answered in 
the negative, then judgment is to be rendered in favor 
of said John F. Witcofskey for his costs. 


Buist & Buist and Hayne & Ficken, for appellant. 
Barker, Gilliland & Fitzsimmons, for appellee. 


McGowan, J. This was a case agreed upon ina 
controversy submitted without argument. After 
argument, his honor, Judge Pressley, held as follows: 
“The question submitted, viz., ‘was the notice pub- 
lished duly advertised as required by law?’ is an- 
swered in the affirmative; and it is ordered, adjudged 
and decreed that the defendant, John F. Witcofskey, 
be and he is hereby required to perform specifically 
the contract of sale made by William G. Eason, es- 
cheator, set forth in the case submitted, and to com- 
ply with the terms of said saleas purchaser of the land 
therein described, and to pay the costs of this proceed- 
ing incurred by said William G. Eason, escheator.” 
From this order the defendant appeals upon the fol- 
lowing grounds: ‘(1) Because the Circuit judge erred 
in holding that the notice in question was duly adver- 
tised as required by law. (2) Because the Circuit 
judge erred in decreeing that the said defendant be 
required to perform specifically the contract of sale 
made by him as set forth in the ‘case’ submitted.” 

As we understand it, no complaint is made as to the 
notice of the sheriff's sale, after the lands were de- 
clared escheated and ordered to be sold; but the 
objection is that the defendant is not bound as 
purchaser, for the reason that the clerk of the court 
published the notice, required by section 2302 of the 
General Statutes, for the required period of six 
months, in the Sunday Dispatch, of Charleston, a 
weekly newspaper issued on Sunday. The section 
reads as follows: ‘‘Onthe return of any inquest of 
supposed escheated lands by the escheator into the of- 
fice of the clerk of the county where the lands lie, he 
shall thereupon cause to be advertised in a newspaper 
of the county or other nearest gazette, the first week 
in every month, for six months, a notice containing,” 
etc., ‘‘the name of the person last seized, * * * 
and requiring his or her heirs, or others claiming un- 
der him, to appearand make claim,’’ etc. It appears 
that under the notice in the Dispatch a large number 
of claimants, without any objection to the notice, ap- 
peared and madeclaim. Traverses for thirty-two tra- 
versers were filed, all of which were dismissed or tried 
and adjudged against the claims of the traversers. On 
the 3d of January, 1888, process was issued by the 
judge of Charleston county to the said escheator, pro- 
nouncing the lands escheated and vested according to 
law, and directing him forthwith to sell and convey 
the same upon the usual notice. And the escheator 
accordingly advertised and sold the land, which was 
knocked down to the defendant. Itseems to us that 
this was a judgment of a competent court upon a mat- 
ter within its jurisdiction, and must stand until re- 
versed; and such being the case, the sale made under 
it must stand, even if the judgment should be after- 
ward reversed. Grignonv. Astor, 2 How. 324; Voor- 
hees v. Bank, 10 Pet. 475; LeConte v. Irwin, 19 8. C. 
558. In the last casecited it was said: ‘Therefore it 
is a rule nowhere disputed that third persons purchas- 
ing at a sale made under the authority of a judgment 
or decree not suspended by any stay of proceedings, 
thereby acquire rights which no subsequent reversal 
of such judgment or decree can in any respect ime 
pair.” Freem. Judgm., § 484, and notes. 
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But it is said that the notice was absolutely void, as 
if there had been no publication at all, for the reason 
that it appeared in a newspaper “‘ issued on Sunday.” 
As was said in Hellams v. Abercrombie, 15 8. C. 112: 
*“‘Whatever may be our opinion as to the moral or 
religious aspects of the question, the case cannot be 
decided upon considerations of that character. ‘The 
question is strictly a legal one, and must be deter- 
mined upon legal principles; ’’ citing State v. Ricketts, 
74N. C. 187. It appears that actual notice was given, 
for different parties appeared and made claim, so that 
there was an adjudication. Under such circumstances 
is there any thing in the law which requires the court 
to hold that the issuing of a newspaper on Sunday 
morning is so clearly forbidden by law as to taint and 
make void every thing contained in it? It is clear that 
the law requiring the notice to be given (before 
cited) makes no exception as to Sunday newspapers. 
The wordsare ‘‘a newspaper of the county or other 
nearest gazette.’’ The Dispatch certainly was “ a news- 
paper of the county.’’ Nor do we think that the 
words “ the first week in every month” must be con- 
strued so as to require such notice to be pnblished in 
a daily paper every day of the week. The law must 
have contemplated publication in a weekly paper. The 
act of 1779 (5 St. 47) required the publication in such 
cases to be made in the City Gazette, a daily newspaper 
of the city of Charleston ; but in 1839 (11 St. 110) the law 
was changed so as to require the publication ‘in a 
newspaper of the district where the lands are situ- 
ated.”” Many of the counties of the State have no 
daily newspaper, and in those no legal notice could be 
given, if the construction contended for were the cor- 
rect one. Besides in any view the defect could be 
nothing more than an irregularity. See Maddox v. 
Sullivan, 2 Rich. Eq. 7. Section 663, General Statutes, 
declares that *‘no civil or criminal process shall be 
served on Sunday, except for treason, felony or breach 
of the peace.’” Wedo not think it could be properly 
affirmed that the notice to the world required in pro- 
ceedings of escheat is, in the proper sense, ‘‘ process,” 
or in this case was ‘* served’’ on Sunday. See Geno- 
bles v. West, 238. C. 168. 

Section 1631, General Statutes, declares that ‘‘no 
tradesman, artificer, workman, laborer or other per- 
son whatsvever shall do or exercise any worldly labor, 
business or work of their ordinary callings upon the 
Lord’s Day (commonly called the Sabbath), or any 
part thereof (works of necessity and charity only ex- 
cepted); and every person being of the age of fifteen 
years or upward, offending in the premises, shall for 
every such offense forfeit the sum of one dollar.” 

And section 1632 isin these words: ‘‘No person or 
persons whatsoever shall publish, cry, show forth, or 
expose to sale any wares, merchandise, fruit, herbs, 
goods or chattels whatsoever upon the Lord’s Day, or 
any part thereof, upon pain that every person so of- 
fending shall forfeit the same goods so cried or showed 
forth or exposed to sale,”’ ete. 

We cannot see that the latter section has any appli- 
cation to the case. There is no question here as to the 
forfeiture of any ‘“‘ wares or merchandise’’ exposed for 
sale, etc. Then as to the former section, which for- 
bids work on Sunday upon pain of the forfeiture—a 
personal money penalty. Is that not the end of the 
law as to the work done? Nothing is said as to the 
effect upon the work, which cannot like a contract be 
declared void. ‘A penalty or penal sum is a sum of 
money payableas an equivalent for an injury.’’ Rap. 
& L. Law Dict., *‘ Penalty.”’ But if we assume that 
the work done is also affected by the fact that it is 
forbidden under penalty, what work was done here on 
Sunday? There is nothing in the record which shows 
that any of the printing or getting up of the paper was 
done on Sunday. Te case states, that “ upon the re- 








turn of said inquest the clerk caused to be advertised 
in a newspaper of the said county, called the Sunday 
Dispatch (the same being a weekly newspaper issued 
ou Sunday).” We cannot therefore assume that any 
of the work on the paper was done ou Sunday, except 
the simple * issuing ’’ of it—that is to say, the distri- 
bution of it among the subscribers who had previously 
contracted to have it delivered—an operation not un- 
like that of distributing letters from the mail. Wecan- 
not hold that that alone was sufficient to make void 
every issue of the paper, and thereby annulling and 
striking out every notice published in it; especially after 
the judgment of escheat had been rendered, which nec- 
essarily recognized the publication. Mr. Freeman on 
Judgments, at section 126, says: ‘‘There is a differ- 
ence between a want of jurisdiction and a defect in 
obtaining jurisdiction. * * * In case of an at- 
tempted service of process, the presumption exists 
the court considered and determined the question 
whether the acts done were sufficient or iusufficient. 
If so, the conclusions reached by the courts, being de- 
rived from hearing and deliberating upon a matter, 
which by law it was authorized to hear and decide, 
although erroneous, are not void. * * * While 
there has been an insufficient publication, or an en- 
tire failure to publish, the proceedings are not so in- 
validated as to be made void.’”’ See many authorities 
in note of Freeman and Darby v. Shannon, 19 8. C. 537. 
The case of Shaw v. Williams, 87 Ind. 158, bears no 
analogy to this. That was a proceeding by a defend- 
ant in execution to enjoin the sale of his lands under 
an advertisement by the sheriff in a Sunday newspa- 
per. The notice claimed to be invalid was after, and 
not before, the judgment, as here. Indeed it may be 
well doubted whether the purchaser at sheriff's sale—a 
stranger tu the record—could be heard at all as to the 
alleged insufficiency of a notice lying back of the judg- 
ment. As was said by Mr. Justice McIver in the case 
of Darby v. Shannon, supra: ** It seems to me that the 
judgment of Cole & Co. was not open to the attack of 
the plaintiffs, inasmuch as the only person who could 
take advantage of the alleged insufficient service of 
the summons was the defendant [in that judgment], 
Shannon.” 

The judgment of this court is that the judgment of 
the Circuit Court be affirmed. 

Simpson, C. J., and Mclver, J., concur. 


——__>__—__ 


RAILROADS — NUISANCE —1NCIDENTAL 
DAMAGES. 
NEW JERSEY SUPREME COURT, FEB., 1888. 


BESEMAN V. PENNSYLVANIA RAILROAD CoOMPANY.* 


A railroad company is not responsible for the incidental dam- 
ages occasioned to land abutting on or near to the track, 
the road being run in all respects with care and skill. 


UIT for damages to the houses and lands of the 
plaintiff by the running of the defendant's trains. 
The declaration in substance alleged that the plaintiff 
wasthe owner of certain lots of iand in Jersey City, 
fronting on Fifth street, on each of which lots there 
were dwelling-houses on the front and rear, and that 
the defendant, on the Ist of January, 1874, built an 
elevated track for a railroad, running at the rear of 
said lots, and very near—to-wit, within ten feet—of 
the dwelling-houses situated on the rear part of said 
lots, and during, etc., has used said elevated track for 
the passage of locomotives and cars in the transporta- 
tion of cattle, sheep, swine, manure and other 
freight, as to render said dwelling-houses of 











*SON. JL. 235. 

















ee 


THE ALBANY LAW JOURNAL. 


a 








— 





said plaintiff unfit for habitation, and of no 
use or value to said plaintiff whatever, and 
that said defendant during all the time aforesaid, both 
in the day-time and at all hours of the night-time, has 
wrongfully allowed its cars, loaded with cattle, sheep, 
swine, manure aud other freight, emitting noisome 
and unhealthy odors, to stand upon said track within 
close proximity—to-wit, the distance of ten feet—to the 
dwelling-houses on the rear of said lots, and has then 
and there shifted and disturbed its cars, and blown 
the whistle of its locomotives, and started its trains of 
cars, and suddenly stopped them and backed them 
and started them again, causing great and unusual 
noises in the neighborhood of said dwelling-houses, 
and causing divers noxious, offensive and unwhole- 
some vapors, fumes, smokes, smells and stenches to 
flow, arise and surround said dwelling-houses, and 
thereby also jarring the doors and walls of said dwell- 
ings, and breaking the plaster upon the walls, and by 
means aforesaid has driven the tenants from said 
houses, and has rendered the same untenantable and 
unfit for use, etc. 

The first plea was the general issue, on which issue 
was joined. 

The second plea, which was demurred to, was a spe- 
cial traverse. 

In this the defendant set out its chartered right to 
build this elevated road, and then averred ‘‘ that in 
execution of said powers, and by force and virtue of 
said acts it did survey, lay out and locate said railroad 
on the several courses set down in said survey, and 
did construct a railroad between the points in the said 
last above act set forth, as it fully might do,’doing no 
unnecessary damage to private or other property,” 
etc. 

That after the construction of the said railroad at 
the several times when, etc., the defendant, in order 
to carry into effect the objects of the incorporation of 
said The United New Jersey Railroad and Canal Com- 
pany, did use the same in the prosecution of its said 
business as a common carrier of passengers and freight, 
and continued the same during the time mentioned 
insaid declaration, as it lawfully might do for the 
causes aforesaid, and did thereby necessarily create 
some smell and some noise, and did necessarily shift 
and distribute its cars, and did necessarily blow the 
whistles of its locomotives, and did necessarily start 
and suddenly stop with trains of cars aud back them 
and start them again, and did necessarily cause noises, 
smoke and vibration, and did necessarily transport 
thereon cattle, sheep, swine, manure and other freight, 
as it lawfully might do for the causes aforesaid, which 
are the supposed grievances of which the plaintiff in 
her said declaration complains, without that, that it, 
the said defendant, was guilty of the said supposed 
grievances, or any or either of them, and this it, the 
said defendant, is ready to verify. 

Argued at June Term, 1887, before Beasley, Chief 
Justice, and Justices Scudder, Dixon and Reed. 


William H. Davis and John Linn, for plaintiff. 
James B. Vredenburgh, for defendant. 


Beas.ey, C. J. The form of the plea which has been 
demurred to will be considered briefly in the sequel, 
but for the present it will be taken to present ina 
sufficient manner the facts on which the defendant, in 
his part of the procedure, has based its defense. That 
defense, stripped of all verbosity, is that by force of 
its franchises derived from the public grant it has 
built its road and runits trains, carrying merchandise 
and freight, near the lands of the plaintiff, doing the 
plaintiff no more damage than that which necessarily 
results from the transaction of such acts and business, 
Its position is that for such incidental and unavoid- 





able damage itis not responsible. The plaintiff occu- 
pies the opposite ground, claiming that with respect 
to private property a railroad is per se a nuisance 
whenever it throws a detriment such as would be ac- 
tionable at common law on such property. 

That this proposition, on which the plaintiff's case 
rests, is a momentous one is at once apparent. If it 
should be sustained an illimitable field of litigation 
would be opened. If a railroad by the necessary con- 
comitants of its use is an actionable nuisance with re- 
spect to the plaintiff's property, so it must beas to all 
other property in its vicinity. It isnot only those who 
are greatly damnified by the illegal act of another to 
whom the law gives redress, but its vindication ex- 
tends to every person who is damnified at all—unless 
indeed the loss sustained be so small as to be unno- 
ticeable by force of the maxim ‘‘De minimis non curat 
lex.”” The noises and other disturbances necessarily 
attendant on the operation of these vast instruments 
of commerce are wide-spreading, impairing in a sensi- 
ble degree some of the usual conditions upon which 
depend the full enjoyment of property in their neigh- 
borhood; and consequently if these companies are to 
be regarded purely as private corporations, it inevit- 
ably results that they must be responsible to each per- 
son whose possessions are thus molested. Such adoc. 
trine would make these companies touching such land- 
owners general tort-feasors; their tracks run for 
miles through the cities of the State, and every land- 
owner on each side of the track would be entitled to 
his action; and so in the less populated districts, each 
proprietor of lands adjacent to the road would havea 
similar right, and thus the litigants would be num- 
bered by thousands. It is questionable whether the 
running of railroads would be practicable if subjected 
to such a responsibility. 

Nor is this susceptibility to be sued on all sides the 
only or even the worst consequence of the theory in 
question. For ifthese rights of action exist, it fol- 
lows necessarily that each of the persons in whom 
they are vested can prevent the continuance of the 
wrong out of which such rights of action arise. If this 
plaintiff should recover two or three verdicts against 
the defendant because of the damage that is insepar- 
able from the running of its trains, there is plainly no 
ground on which the chancellor could refuse to en- 
join acontinuauce of the nuisance. Nor does there 
appear to be any relief from such a consequence; the 
aggrieved land-owner would be the master of the situe 
ation, for there is no law by force of which the com- 
pany could take his land in invitum, or compel him to 
have his damages assessed once forall. In short, the 
plaintiff's claim involves the assertion that he can put 
a stop to the business of the defendant at the point in 
question. 

The statement of the legal situation, if the hypothe- 
sis in question obtained, shows that such hypothesis 
isa mere vagary. From the first institution of rail- 
roads in this State tothe present time these grounds 
of action, if they exist, have been present in number- 
less instances, and yet this is the first suit of the kind 
that has been brought. The statutee of the State have 
always been, and are now, framed on the opposite 
theory. Those laws in providing for the acquisition 
and condemnation of lands, authorize the taking of 
such lands only as are requisite for the necessary 
structures of the road and the accommodation of its 
business, and require the payment of damages only to 
that class of land-owners. These corporations are not 
permitted to sequester any other property, nor to com- 
pensate for other damages. The central idea of the 
system is that for incidental damages these companies 
are not responsible. This system, thus ancient and 
uniform, is now challenged in this case. 

The process of reasoning which is used in support of 
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the plaintiff's claim has not been overlooked. It is 
said that the plaintiff's property has been damunified, 
and that as the law declares that whenever there is a 
wrong there is a remedy, the Legislature itself cannot 
deprive him of his right to redress. But this course 
of argument contains in it the fallacy that the general 
rules of law are universal, like rules of logic. But law 
is a practical science, and almost all its general prin- 
ciples, however wide their application may seem to 
be, have on all sides their reasonable limitations. In- 
genuity is ever apt to run them to extremes, and it was 
this too-subtle—*‘nimis callida” —interpretation of legal 
rules that led Cicero to the declaration, ‘Summum 
jus, summa injuria.’’ Therefore if the maxim assert- 
ing the universality of the redress provided by the law 
for wrongs would, by its terms, extend to the damage 
sustained by the plaintiffin its practical application, 
it would be kept within expedient bounds. But in 
truth, to take this maxim as therule in the present 
case is toassume its fundamental term—that is, to pre- 
suppose that a wrong was committed by the mere act 
of running these trains. This is the very point incon- 
troversy, for the defense is that the Legislature could 
dispense the company from responsibility for such 
damage, and that it has done so. 

This iatter contention must, I think, be sustained. 
The legislative power is amply competent for such a 
purpose, and it is obvious that it has put forth such 
power. It is a radical error to regard these corpora- 
tions as simply private. They have a public as well as 
a private aspect, and it is on this account that the im- 
munity in question belongs tothem. That they pos- 
sess in some degree the nature of a public corporation 
cannot, and will not, be denied, for they could not 
otherwise acquire a foot of land for their roadway in 
this State by condemnation. The Constitution pro- 
hibits the taking of private property for any other 
than a public purpose, so that the concession that a 
railroad company can compel the surrender of the 
land necessary for its purpose is an admission that 
such purpose is a public one, and the running of trains 
is as much a part of such purpose as the laying of the 
road-bed is. It would seem quite irrational to say 
that the making of the track is an act done so far in 
behalf of the community that the eminent demesne of 
the State may be resorted to for its furtherance; but 
that the running of trains upon such track is a purely 
private affair, in which the people at large have no in- 
terest. These roads, in view of their effect upon so- 
cial and commercial interests, are of vastly more im- 
portance than are most of the public highways, and it 
is on account of this transcendent usefulness that 
they to a large extent have been and must be regarded 
as public agencies. 

Looking at them in this light, it is but fol- 
lowing the ordinary path to declare that they are not 
responsible for those incidental damages that result 
from the proper exercise of their functions. This is 
the settled rale. The Legislature may authorize the 
altering the grade of a city street; such act may occa- 
sion immense loss to the owners of the abutting prop- 
erty, and such loss is damnum absque injuria, the rea- 
son being that the improvement is a matter of public 
concern, and that each individual member of the com- 
munity, while he is entitled to its benefits, must submit 
to its burthens. The attitude of a railroad company, 
so far as relates to the applicability of legal princip‘es, 
is not dissimilar. They run their trains by legislative 
authority for the public benefit, and on that account, 
in doing such acts, they are so far forth the represen- 
tatives of the body of the people. The defendant al- 
leges that it has kept entirely within the limits of its 
chartered rights in running its trains, and that the 
plaintiff has suffered no damage except such as is nec- 
essarily incident to such transactions, and it seems to 
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me that if this be true, this action cannot be main- 
tained. 

In support of the contrary view, the counsel of the 
plaintiff relies on two cases, viz.: Pennsylvania R. Co, 
v. Angel, 14 Stew. Eq. 316, and B. & P. R. Co. v. Fifth 
Baptist Church, 108 U. S. 328. Neither of these decis- 
ions is in point, and the principles of law declared in 
the latter is directly adverse to the proposition laid as 
the basis of this suit. The former of these precedents 
presented tothe court the naked proposition whether 
the railroad company, the defendant in the proceed- 
ing, should be restrained from doing certain acts 
which were obviously ultra vires. The court found as 
a fact that the defendant was doing continuously, to 
the detriment of the complainant, that which was en- 
tirely unauthorized by its charter; and the case did 
not call for any expression of opinion on the part of 
the tribunal as to the effect of incidental damage done 
by the road in the necessary operations of its busi- 
ness. Thecase has no value as a precedent beyond 
this. 

The decision of the Supreme Court of the United 
States just referred to rested on the same basis. A 
railroad company had located its repair-shop and en- 
gine-house next to achurch, to which it was a nui- 
sance by reason of the noises occasioned by the busi- 
ness carried on at the place. The court declared that the 
company could not justify the maintenance of such a 
nuisance. The propriety of this result seems unques- 
tionable. The railroad company, in selecting a place 
for repair-shops, acted altogether in its private capac- 
ity. Such location was a matter of indifference to the 
public, and consequently with respect to such an act 
the corporation stood on the footing of an individual 
and was entitled to no superior immunities. But in 
this same case Mr. Justice Field, in his opinion, is 
careful to emphasize the difference in legal results be- 
tween those damages which are the necessary product of 
the running ofarailroad and those which are not of that 
character, for he says: ‘* Undoubtedly a railway over 
the public highways of the district, including the 
streets of the city of Washington, may be authorized 
by Congress, aud when used with reasonable care it 
produces only that incidental inconvenience which 
unavoidably follows the additional occupation of the 
streets by its cars with the noises and disturbances 
necessarily attending their use, no one can complain 
that he is incommoded. Whatever consequential an- 
noyance may necessarily follow from the running of 
cars on the road with reasonable care is damnum 
absque injuria. The private inconvenience in such 
case must be suffered for the public accommoda- 
tion.’’ 

It isapparent that the inconveniences and annoyances 
here mentioned were such resulis from the running 
of the cars in the public streets that would have been 
deemed actionable wrongs but for the public character 
of the business of which they were the necessary inci- 
dents. It is stated to be a damage (damnum), but it is 
absque injuria, because the cause producing it is legal- 
ized in promotion of the general welfare. 

The decisions appear mainly to agree with respect 
to this doctrine. They are quite numerous, and the 
few following are cited merely as examples: Radcliff’s 
Ex’rs v. Mayor, etc., of Brooklyn, 4 Comst. 195; Chap- 
man v. Albany & Schenectady R. Co., 10 Barb. 360; 
Grand Rapids & Ind. R. Co. v. Heisel, 38 Mich. 62; 
Struthers v. Dunkirk, 87 Penn. St. 282; Coby v. Owen- 
boro R. Co., 10 Bush, 288; Pennsylvania R. Co. v. Lip- 
pincott, 19 Week. Notes Cas. (Penn.) 513. 

Nor does it seem that this principle is on the whole 
unjust in its operation. It is in all probability no 
more reasonable to say that the property in the vicin- 
ity of a railroad will be greatly reduced in value by 
the running of its cars than that the introduction of 
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stores into a city street before exclusively devoted to 
dwelling-houses impairs the value of the property de- 
voted to such use, the fact being that while each of 
such lots becomes depreciated for one particular use, 
ite general value is much enhanced. And such is the 
effect of railroads on contiguous property, for while 
such land may be said to be injured on one side, it is 
benefitted on another, and there is no great hardship 
in requiring the land-owner to submit to a loss for 
which he receives a compensation. 

There is but a single case in this State in which the 
present question has been placed directly sub judice. 
In Morris & Essex R. Co. v. City of Newark, 2 Stockt. 
$52, the owners of the land abutting on the street 
along which the railroad company had laid a track, 
complained that their property was incidentally in- 
jured by the running of the trains, but this was 
treated as damnum absque injuria, this being the lan- 
guage of the chancellor, viz.: ‘* It follows further, ad- 
mitting the correctness of the views expressed, that 
the adjacent land-owner cannot maintain an action at 
law for consequential damages unless he can show a 
negligent exercise by the company of their legal 
rights, because no action at law will lie for a conse- 
quential injury necessarily resulting from the exercise 
of alegal right under legislative authority.”’ Andsome 
of the New York decisions already cited were referred 
toin corroboration of the view thus declared. 

And this for at least the third of a century has been 
the practical construction given by the courts of this 
State to the charters of these corporations. It has 
been the invariable course, so far as is known, for 
juries to be instructed that these companies are 
not responsible for the results of the running of 
their trains, provided due care and skill be ob- 
served in the business. It has been of frequent 
occurrence that valuable tracts of woodland have 
been fired from the locomotives drawing trains, 
and on such occasions the judicial instruction has uni- 
formly been that the damages so occasioned could not 
be made the ground of suit unless the spark-arresters 
were out of order or were not of approved pattern, or 
negligence of some kind had been exhibited. And it 
is not remembered that such doctrine has been called 
in question, even to the extent of being challenged, in 
the argument of counsel. 

And it was upon this principle that the cases of 
Hoff v. West Jersey R. Co., 16 Vroom, 201, and Salmon 
v. Delaware, L. & W. R. Co., 10 id. 299; 9 id. 5, were 
severally decided. 

In England the same doctrine has prevailed. The 
distinction between the damage done by sparks escap- 
ing from a locomotive run by a company unauthorized 
by charter, and when such results proceed similarly 
from an engine run under a legislative sanction, is 
sharply drawn in the case of Jones v. Festiniog R. Co., 
L. R.,3 Q. B. Div. 733, it being held that whilea lia- 
bility to suit arose in the former case, in the latter 
it did not. 

It may be further remarked that this principle had 
become so prevalent and deeply rooted in the juris- 
prudence of this country that it has required express 
legislation in some of the States to eradicate and su- 
persede it. Grissell v. Housatonic R. Co., 26 Law Reg. 
260; Lyman v. Boston & W. R. Co., 4 Cush. 288. And 
it is not uninstructive to note that when that legisla- 
tion was being tested before the courts, the contest 
was with respect to its constitutionality, which was 
assailed on the ground that the Legislature could not 
deprive these corporations of that irresponsibility 
for consequential damages that had been impliedly 
given to them in their charters. In the judicial opin- 
ion relating to such controversy it is taken as an ad- 
mitted datum that the corporate bodies were origi- 
nally possessed of the immunity claimed, but that it 
was competent for law-makers to deprive them of it. 











Nor have I found any serious constitutional diffi- 
culty with respect to this question. It has not been 
unobserved that it is said, that as the Legislature can- 
not authorize, by force of the Constitution*of the 
State, property to be taken for public use without 
compensation, it follows that it cannot legalize an in- 
jury to such property. The argument is that to in- 
jure property for the public benefit to the extent, say 
of one-half of its value, is in substance to take for that 
purpose a moiety of it. 

But this line of reasoning excludes altogether, as it 
appears to me, the legislative control over the subject. 
As already remarked, if the right of action cannot be 
taken from the land-owner when the injury to his 
property is equal to one-half of its value, neither can 
this be done when it is damaged to one-twentieth 
part of its value, or in any other actionable de- 
gree. To hold otherwise would be not only illogical, 
but also impracticable, for who would be able to 
say to what degree the damage must go in order 
to give the right of action? In my opinion the 
legislative power covers the entire field of inciden- 
tal injuries. Inthecase cited from the English re- 
ports it was held that the burning of a hay-stack by 
the engine of an unchartered company wasa loss that 
could be redressed by action, without respect to the 
question whether the fire had been kept with proper 
care or not; and yet the court declared, as has always 
been judicially declared in this State, that if such en- 
gine had been used under legislative authority, such 
loss would have been remediless. This, it is evident, 
was maintaining a legislative right to deprive a person 
of a right of action due to him at common law for an 
injury resulting in the entire destruction of his prop- 
erty, and this is the legal principle that has practically 
been enforced_in this State from the time of the ex- 
istence of its first railroad up to the present hour. 
And it is this entire doctrine that must be abrogated if 
we say that by force of the Constitution the Legislature 
cannotexempt these companies from responsibility 
for those things that are the necessary concomitants 
of the useof the road. When property has been inci- 
dentally injured, no matter to what extent, as an un- 
avoidable result of a public improvement, such loss 
has always been deemed remediless, and it has never 
been supposed that the property so injured was taken, 
in the constitutional sense, for the public use. All the 
public improvements in the State have been built and 
are now resting on this foundation. For my part 
therefore I find no embarrassment in disposing of the 
present subject, for I have put railroads in the cate- 
gory of public agents, and have regarded them as pos- 
sessed of all the immunities, in the particular in ques- 
tion, belonging to such an office; for to me it does not 
appear to be consistent with reason to declare that 
these exemptions may be legislatively bestowed upon 
an inconsiderable turnpike company, but cannot be 
given in favor of these great highways connecting dis- 
tant countries and extending over a continent. 

It remains to say but a word about the form of the 
plea. Itseems to me unobjectionable. Its induce- 
ment contains the facts essential to the defense arising 
out ofthe principles just declared. It sets out the 
franchise to run the road, and alleges care and skill, 
and that no unnecessary damage was done. If any 
avoidable damage was done, the proper course is for 
the plaintiff to tender an issue upon that matter in 
his replication. This is the usual course. 

I think the demurrer should be overruled. 

Dixon, J., dissents. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


ARREST—CIVIL—RAILROAD ENGINEER—RIGHT TO 
STOP TRAIN.—An officer having a process, issued in a 
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civil action, by which he is commanded to arrest the 
body of the defendant, a railroad engineer, may law- 
fully stop a train of carsrun by such engineer fur the 
purpose of making thearrest. It is conceded by the 
plaintiff that an officer having proper process might 
lawfully stop a train to arrest its engineer in a crimi- 
nal proceeding; but theargument is that in civil pro- 
ceedings the consequences are, or in conceivable cases 
might be, so detrimental to the public using the rail- 
road, the court should hold on grounds of public pol- 
icy that the right does not exist. The process was a 
legal one, commanding the officer to arrest Collins. 
The command in the process was the command, not of 
Hunt, but of the law. The officer did not act in mak- 
ing the arrest because Hunt commanded him, but be- 
cause the law commanded him. Hunt, to be sure, 
had invoked the issue of the process, but the sheriff's 
justification and authority was the command of the 
process. Cases may easily be conceived in which, upon 
consideration of relative conveniences and inconven- 
iences, the stopping of atrain to serve a justice’s writ 
upon its engineer would seem to be ridiculous. But 
on principle, would it bean} more so if the train was 
stopped to serve a writ upon the engineer, claiming 
$10 in damages for an assault and battery, than stop- 
ping it to arrest him in a criminal proceeding seeking 
to impose a fine of $10 upon him for the same assault? 
It will hardly do to rest the question upon conjectural 
difficulties. If it is a question of public policy it is so 
because its usual, normal and legitimate consequences 
are hurtful to the public. As a practical fact, there is 
little danger that officers will have occasion to stop a 
train for the service of process of any kind. Again it 


is conceded that the officer might arrest the engineer | 
atastation on the road. But this would delay the | 


train just as long, and work precisely the same incon- 
venience to the public, as stopping it between sta- 
tions. It is admitted that an officer might stopa stage 
coach to arrest the driver. This conceivably might de- 
lay the passengers on their way to a railroad station, 
so that they fail to reach atrain that their business 
requires them to take. What is the difference in prin- 
ciple between an act which hinders the passenger on 
a public conveyance to the train and an act which hin- 
ders him while on the train. Ifthe question is one of 
public policy it must apply generally to public car- 
riers. But we think the right to arrest cannot be de- 
feated upon any considerations that public policy for- 
bids its exercise in the case of locomotive engineers. 
The command of the process is the voice of the law 
speaking to its officer. It is the order of the State of 
Vermont to do the act complained of. There is no 
room for the doctriue of public policy in such a case. 
It is illogical and absurd to say that the command of 
the law cannot be executed because on grounds of 
public convenience or expediency the court thinks it 
better to nullify the law. The plea alleges that the 
defendant’s cause of action existed against the plain- 
tiff as well as Collins. The suit for the injury to the 
heifer might have been maintained against the rail- 
road company. Had it been so brought, and had the 
officer stopped the train to attach railroad property 
on board, the same mischievous consequences to the 
public would have resulted as those now portrayed. 
Can it be claimed that process against a railroad com- 
pany is not to be served as it may be against other de- 
fendants because it will work inconvenience to the 
public? Process served upon an individual may work 
incidental injury to others. Ifa physician is arrested, 
his patients may suffer. It isquite apparent that the 
argument that public policy forbids the service of pro- 
cess as made in this case is unsound and illogical. The 
Legislature can establish any regulations in the prem- 
ises that may be needed. Vt. Sup. Ct., Sept. 24, 1888. 
St. Johnsbury & L.C. R. Co. v. Hunt. Opinion by 
Powers, J. 





ASSUMPSIT—WORK AND LABOR—BY WOMAN FOR HER 
SUPPOSED HUSBAND.—A woman married a man and 
lived with him till his death, but afterward learned 
that he had a former wife, still living, and not dj- 
vorced. Held, that she could not recover in an action 
of contract against his administrator for her services 
in keeping house for him during his life. The court 
correctly ruled that when the parties lived together 
as husband and wife there could be no implied prom- 
ise by the husband to pay for such work. The legal 
relations of the parties did not forbid an express 
contract between them, but their actual relations, and 
the circumstances under which the work was per. 
formed, negatived any implication of an agreement or 
promise that it should be paid for. Robbins v. Pot. 
ter, 11 Allen, 588; 98 Mass. 532. The case at bar can- 
not be distinguished from that cited unless upon the 
grounds that the plaintiff believed that her marriage 
was legal, and that the intestate induced her to marry 
him by falsely representing that he had been divorced 
from his former wife. But the fact that the plaintiff 
was led by mistake or deceitinto assuming the rela- 
tion of a wife, has no tendeucy to show that she did 
not act in that relation; and the fact tbat she believed 
herself to be a wife excludes the inference that the so- 
ciety and assistance of a wife which she gave to her 
supposed husband was for hire. It shows that her in- 


| tention in keeping his house was to act as a wife and 


mistress of a family, and not as a hired servant. There 
was clearly no obligation to pay wages arising from 
contract; and the plaintiff's case is rested on the ground 
that there was an obligation or duty imposed by law 
from which the law raises a promise to pay money, 
upon which the action can be sustained. The plain- 
tiff’s remedy was by an action of contract for breach 
of promise to marry, or if she was induced to marry 
by false representations, of tort for the deceit. Blos- 
som v. Barrett, 37 N. Y. 434. Her injury was in being 
led by the promise or the deceit to give the fellowship 
and assistance of a wife to one who was not her hus- 
band, and to assume and act in arelation and condition 
that proved to be false and ignominious. The duty 
which the intestate owed to her was to make recom- 
pense for the wrong which he had done to her. It is 
said that from this duty the law raised a promise to 
pay her money for the work performed by her in 
housekeeping. The obligation to make compensation 
for the breach of contract could be enforced only in 
an action upon the contract. The obligation to make 
recompense for the injury done by the tort was im- 
posed by law, and could be enforced only in an action 
of tort. It was not a debt or duty upon which the law 
raised a promise which would support an action of 
contract. The same act or transaction may constitute 
both a cause of action in contract and in tort, and a 
party may have an election to pursue either remedy, 
and in that sense may be said to waive the tort and sue 
in contract. Buta right of action in contract cannot 
be created by waiving the tort, and the duty to pay 
damages for a tort does not imply a promise to pay 
them, upon which assuwmpsit can be maintained. Jones 
v. Hoar, 5 Pick. 285; Brown v. Holbrook, 4 Gray, 102; 
Ferguson v. Carrington, 9 Barn. & C. 59. See also 
Mete. Cont. 9, 10; 1 Chit. Cont. 87; Earle v. Coburn, 
130 Mass. 596; Milford v. Com., 144 id. 64. But the 
objection to maintaining the plaintiff's action lies 
deeper. The work and labor never constituted a 
cause of action in tort. The plaintiff could have main- 
tained no action of tort against the intestate for with- 
holding payment for her work and labor in house- 
keeping, or for by false representations inducing her 
to perform the work without pay. The particular acts 
which she performed as a wife were not induced by 
the deceit, so that each would constitute a substantial 
cause of action, but by the position which she was de- 
ceived into assuming, and would be elements of dam- 
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age ip an action for that deceit. Labor in housekeep- 
ing was a small incident to a great wrong, and the in- 
testate owed no duty, and had no right to single that 
out and offer payment for it alone, and the offer to do 
so might well have been deemed an aggravation of the 
injury to the plaintiff. Mass. Sup. Jud. Ct., Sept. 5, 
1888. Cooper v. Cooper. Opinion by W. Allen, J. 


BoND—TITLE—PRESU MPTION.—The bond in suit was 
originally given by defendant’s decedent to one A., 
and showed no indorsement from him to plaintiff. 
Many years had elapsed since it was given, most of 
the parties familiar with the transaction, including A., 
were dead, and plaintiff, although he had brought 
other suits against decedent’s estate, had neglected 
until long thereafter to sue on the bond. On the 
other hand, it appeared that the bond had come into 
plaintiff's possession long before A.’s death, and that 
although A. lived in the neighborhood, and was in 
straightened circumstances, he had made no claim to 
it. Held, that plaintiff's possession was presumptively 
regular, and that a judgment in his favor would not be 
disturbed. It cannot be supposed that M. B. Tate 
stole the bond. The presumption of innocence rebuts 
it. That he received itasagent is rebutted by B. F. 
Aker’s long, unbroken and absolute silence, and by 
his needy and broken circumstances. The reasonable 
and fair presumption is that M. B. Tate is in rightful 
possession of the bond. He was not bound to sue upon 
it at law; and the attempt to deduce any prejudicial 
inference from his failure to do so is futile. He did 
sue upon it in the chancery causes long within the 
statutory period, when any presumption against his 
right could arise. Lawson Pres. Ev., rule 89, says: 
“And the possession of personal property raises a pre- 
sumption of title in and ownership of the property by 
the possessor.”?” Note 1: ‘‘Noprinciple is more fully 
settled by the uniform weight of authority than that 
possession is prima facie evidence of title, and that 
upon proof of that fact, the party proving it is enti- 
tled to vindicate any violation of his rights thus estab- 
lished. Possession indeed may be considered the 
primitive proof of title, and the natural foundation of 
right.”’ “A person’s signature toa deed is proved, i. e., 
that it is his handwriting. The sealing and delivery 
of the deed is presumed.”’ Rule 18, illustration 9. II- 
lustration 17: ‘‘There is no proof when a deed was 
delivered. The presumption is that it was delivered 
on the day it bears date;'’ citing Deininger v. Me- 
Connel, 41 Ill. 227; Smiley v. Fries, 104id. 416; People 
v. Snyder, 41 N. Y. 397; Hardin v. Crate, 78 Ill. 533. 
See Harman v. Oberdorfer, 33 Grat. 497. Illustration 
19: ‘A deed is duly attested. The presumption is that 
it was only delivered;’’ citing Powers v. Russell, 13 
Pick. 69. Under rule 89, page 420, illustration 4: “In 
©.’s hands are a number of bonds. The presumption 
is that he owns them.” Illustration 5: ‘‘A. has pos- 
session of anote. This presumes ownership in A. of 
that note;”’’ citing Donnell v. Thompson, 13 Ala. 440; 
Bush v. Seaton, 4 Ind. 522; Kimball v. Whitney, 15 id. 
280; Squier v. Stockton, 5 La. Ann. 120. See Moon v. 
Hawks, 15 Am. Dec. 725. ‘‘Soalso as men generally 
own the personal property they possess, proof of pos- 
session is presumptive proof of ownership.”’ 1 Green|. 
Ev., § 34, note. ‘In all cases, especially where it is 
long continued, possession is regarded as strong evi- 
dence of right.’’ 2 Starkie Ev. 896, 899, 900. ‘‘The 
law presumes that a bond or other specialty was made 
upon a good consideration.’’ Id., 666, 667, 929, 930. The 
law presumes against fraud. Id., 934. The signature 
of L. H. Tate to the $3,000 bond being proved; the 
obligee, B. F. Aker (nor his heirs, nor his representa- 
tives) setting up no claim; and the possession for all 
the long period of time being with M. B. Tate, with all 
presumptions in his favor—the burden of proof of pay- 
ment, or of failure of consideration,'or of fraud in the 





procurement of the bond, was upon those assailing it. 
Fraud cannot be established by suspicion or innuendo; 
it must be proved. Va. Sup. Ct. App., Aug. 9, 1888. 
Tate v. Tate. Opinion by'Fauntleroy, J.; Hinton, J., 
dissenting. 7 


CONSTITUTIONAL LAW—POLICE POWER—IMITATION 
BUTTER—REGULATING COLOR.—A_ statute prohibiting 
the sale of imitation butter, unless colored pink, has 
for its object the prevention of fraud,on the public in 
the sale of provisions, and is therefore within the pur- 
view of the police power of the State. The defendant 
contends that the Legislature has no constitutional 
authority to compel him to color an article of food 
which is wholesome and nutritious with a foreign sub- 
stance, in amanner that subjects it to ridicule, and 
degrades it inthe eyes of the public, thereby depriv- 
ing him of his constitutional right to carry on a lawful 
industrial pursuit. The constitutionality of a legisla- 
tive act is to be presumed, and a statute is not to be 
held unconstitutional unless a clear and substantial 
conflict exists between it and the Constitution. Rich 
v. Flanders, 39 N. H. 304. The question whether a 
statute is constitutional or not is a question of legisla- 
tive power. Cooley Const. Lim. (3d ed.) 186. Whether 
it is wise, reasonable or expedient is a legislative, and 
not a judicial question. The Legislature is as capable 
of determining the question of the wisdom, reason- 
ableness and expediency of a statute, and of the neces- 
sity for its enactment, as the courts. The only in- 
quiry is whether the statute conflicts with the Consti- 
tution. By article 5 of part 2of the Constitution of 
the State the Legislature is authorized ‘‘ to make, or- 
dain and establish all manner of wholesome and rea- 
sonable orders, laws, statutes, ordinances, directions 
and instructions, either with penalties or without, so 
as the same be not repugnant or contrary to this Con- 
stitution, as they may judge for the benefit and wel- 
fare of this State, and for the governing and ordering 
thereof and of the subjects of the same.’’ Under this 
grant the power of the Legislature to regulate the sale 
of articles of food and to legislate for the prevention 
of adulteration, deception and fraud in tbe sale of 
provisions is unquestioned. The enactment of laws 
for the protection of the public from fraud and decep- 
tion in articles of food in common and general use 
is a legitimate exercise of the police power of the State 
by the Legislature. The statutes requiring the in- 
spection of flour, beef, pork, butter, lard and fish 
(Gen. Laws, chaps. 125-129), are of this class, and the 
statutes regulating the sale of milk (Laws 1883, chap. 
42), the sale and offering for sale of bread, pressed hay, 
cord wood, commercial fertilizers and illuminating 
oils (Gen. Laws, chap. 122), and the prevention of 
adulteration (Gen. Laws, chap. 271), are founded upon 
the same principle-—the protection of the public from 
imposition and fraud Such legislation is clearly 
within the scope of legislative authority conferred by 
the Constitution. “A fraud is of course a trespass 
upon another's private rights, and can always be pun- 
ished, when committed. It is therefore but rational 
to suppose that the State may institute any reason- 
able preventive remedy, when the frequency of the 
frauds, or the difficulty experienced in circumventing 
them, is so great that no other means will prove effi- 
cacious. Where therefore police regulations are es- 
tablished which give the private parties increased fa- 
cilities for detecting and preventing fraud, as a gen- 
eral proposition these laws are free from all constitu- 
tional objections.’’ Tied. Lim. Police Power, 207. 
The statute under consideration is entitled ‘‘An act 
relating to the sale of imitation butter,’’ and it pro- 
hibits the sale of imitation butter as genuine. The 
purpose and intent of the statutes being the protece 
tion of the public against imposition, it is within the 
constitutional power of the Legislature to enact it. 
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The demurrer admits that oleomargarine is within 
the prohibition of the statute, although not specially 
named in it, and that it is an article or compound 
made not wholly from milk or cream, in imitation of 
butter, and as a substitute for butter. The design of 
the act is to protect purchasers and consumers against 
deception, and this is accomplished by requiring the 
article sold or offered for sale as a substitute for but- 
ter to be a pink color, to show that it is not genuine 
butter. The sale of oleomargarine is not prohibited. 
The prohibition is against the sale or exposing for sale 
of any article or compound made in imitation of but- 
ter, oras a substitute for it, and not made wholly 
from milk or cream, of any other color than pink, to 
designate its true character. Butter is a necessary 
article of food of almost universal consumption; and 
if an article compounded from cheaper ingredients, 
which many people would not purchase or use if they 
knew what it was, can be made so closely to resemble 
butter that ordinary persons cannot distinguish it 
from genuine butter, the liability to deception is such 
that the protection of the public requires those dealing 
in the article in some way to designate its real charac- 
ter. It being within the constitutional power of the 
Legislature to establish regulations for the prevention 
of fraud in the sale of articles of food, it is generally 
for the Legislature to determine what regulations are 
needed for that purpose. Cooley Const. Lim. (3d ed.) 
168. And it cannot be held as matter of law that it is 
not within the constitutional limits of legislative dis- 
cretion to require imitation butter, when sold or ex- 
posed for sale, to be colored pink color, to designate 
its real character, and thereby prevent deception and 
fraud. The prohibition of the statute being directed 
against imposition in selling or exposing for sale arti- 
ficial compounds resembling butter in appearance and 
flavor, and liable to be mistaken for genuine butter, it 
is no defense that the article sold orexposed for sale 
is free from impurity and unwholesome ingredients, 
and healthy and nutritious as an article of food. The 
Legislature, in the exercise of the police power forthe 
purpose of preventing fraud, may prohibit the sale of 
pure milk mixed with pure water, or below a certain 
standard, and such regulation is no invasion of consti- 
tutional rights. State v. Campbell, 64.N. H. —; Com. 
v. Evans, 132 Mass. 11; State v. Smyth, 14 R. I. 100; 
People v. Cipperly, 101 N. Y. 634; People v. West, 106 
id. 293. Similar statutes have been held constitutional 
in other jurisdictions. State v. Addington, 77 Mo. 110; 
Butler v. Chambers, 36 Minn. 69; Powell v. Com., 114 
Penn. St. 265; People v. Arensberg, 105 N. Y. 123. N. 
H. Sup. Ct., July 19, 1888. State v. Marshall. Opin- 
ion by Clark, J. 


CRIMINAL LAW — GAMING— PLAYING IN PUBLIC 
PLACES—WHAT CONSTITUTES AN INN.—A house at 
which transient as well as regular boarders are enter- 
tained is an inn, though not licensed, and a room 
therein, the only entrance to which is through the 
house, and which is let by the proprietress to a tenant 
who cooks and eats as well as sleeps there, is part of 
the inn within the meaning of the Code of Alabama, 
1886, section 4052, which prohibits playing cards at a 
tavern, inn or public place. Aninnis a house of en- 
tertainment for travellers, being synonymous in mean- 
ing with hotel or tavern. It was formerly defined to 
mean “a house where a traveller is furnished with 
every thing which he has occasion for while upon his 
way.”’ Thompson v. Lacy, 3 Barn. & Ald. 283; People 
v. Jones, 54 Barb. 311. But this definition has neces- 
sarily been modified by the progress of time, and the 
mutations in the customs of society and modes of 
travel in modern times. An inn however was always, 
and may now, when unlicensed, be distinguished from 
a boarding-house, the guest of which is under an ex- 





press contract, at a certain rate,and for a specified 
time; the right of selecting the guest or boarder, and 
fixing full terms, being the chief characteristic of the 
boarding-house as distinguished from an inn, except 
as to inns or hotels specially licensed under the stat- 
ute, where general contracts with guests are expressly 
authorized. Code 1886, $1324 et seq. ; Willard vy. Rein. 
hardt, 2 E. D. Smith, 148; McDaniels v. Robinson, 62 
Am. Dec. 586, note. Thereis nothing inconsistent or 
unusual however in a house of public entertainment 
having a double character, being simultaneously a 
boarding-house and an inn. In respect to those who 
occupy rooms and are entertained under special con- 
tract it may be a boarding-house; and in respect to 
transient persons, who without a stipulated contract 
remain from day to day, it is an iun, tavern or hotel, 
Cromwell v. Stephens, 2 Daly, 15, 24; Chamberlain y. 
Masterson, 26 Ala. 371. The house occupied by Mrs. 
Schoolcraft was clearly both an inn and boarding. 
house within the above definitions, partaking of a 
dual character in this particular. The playing was 
done in aroom in the third story of this house, which 
had been rented from the proprietress by one Bibb by 
the year, and was occupied by him as a bedroom, in 
which he, having no family, prepared his meals, ate 
and slept. There was no connection between said 
room andinn or boarding-house, except that it was 
part of the building occupied by Mrs. Schoolcraft, and 
the entrance to the room was through that to the 
boarding-house. Was the room apart of the inn so 
as to be brought within the prohibition of the statute 
directed against playing cards atan inn? It has been 
uniformly held in this State, where a house is public, 
as a store, and a bedroom inthe same building is un- 
der the control of the proprietor of the building, the 
room, though used for private purposes, is prima facie 
within the prohibition of the statute as to playing at 
a public house, *‘ unless it affirmatively appears that it 
is not usedasan appendage to the store, nor in the 
prosecution of its business, norin connection with the 
store for the mere convenience or accommodation of 
the owner, hisemployees or his customers, but it is 
occupied for some justifiable private purpose entirely 
disconnected from the business of the store, or the 
convenience of its customers.’’ Brown y. State, 27 
Ala. 47; Huffman v. State, 29 id. 40; Arnold v. State, 
id. 46. Yet when the playing is at a public house, inn, 
tavern or any other of the places specially enumerated 
in the statute, no matter what secrecy may be ob- 
served in the playing, those who participate in the 
game will be held to be violators of the law, and sub- 
ject to the penalty. Windham vy. State, 26 Ala. 69; 
Bythwood v. State, 20 id. 47. So when a case is em- 
braced inthe words of a statute, and clearly falls 
within the mischief intended to be remedied by 
it, such case will be construed to come within 
the prohibition of the statute, however penal its terms 
may be. Huffman v. State, 29 Ala. 40. The room in 
question was in the same building occupied as an inn, 
and was rented by the occupant from the proprietress 
ofthe inn. It must therefore be construed to be ap- 
purtenant to it, so as to be a part of it within the pro- 
hibition of the statute. Russell v. State, 72 Ala. 222. 
There can be no difference between the case of a room 
in a hotel or inn engaged by the year, the month, the 
week or the day, so far as the question before us is 
concerned. In the Elizabethian inns travellers paid 
separately for their apartments, and for each meal. 
In modern times there are hotels kept on what is 
known as the * European plan,’’ where rooms may be 
engaged for a specified price and time, without meals 
or other accommodations. Infact the modern guest 
often rents his room from the inn or hotel proprietor, 
and takes his meals at a restaurant; or obtains his 
meals there and his lodging elsewhere—there being at 
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this day any amount of diversity as to the contracts 
and relations of the various patrons to the building 
and business of the proprietor. As observed ina re- 
cent case,and as we have substantially said above, 
“as the customs of society change, und the modes of 
living are altered, the law as established, under differ- 
ent circumstances, must yield and be accommodated 
to such changes.’’ Carpenter v. Taylor, 1 Hilt. 195. 
Any other construction of the statute would easily en- 
able persons to evade its provisions by the most flimsy 
devices. Ala. Sup. Ct., July 18, 1888. Foster v. State. 
Opinion by Somerville, J. 


LANDLORD AND TENANT — WASTE — PLOWING 
GRASS LAND — INJUNCTION.—In a suit to enjoin de- 
fendant from committing waste on the land of his les- 
sor, by plowing certain river bottom set in blue grass 
for the purpose of cultivating it in corn, where it ap- 
pears that, by the terms of the lease, all the land of 
plaintiff was rented to defendant with no restrictions 
as to its cultivation, except the agreement that ‘‘the 
land rented should be farmed in a way to prevent in- 
jury to the same, in so far as injury could be reason- 
ably prevented; ”’ that the land in question had been 
in corn twelve or fifteen times in the past thirty years; 
that it was the best husbandry to plow this, as it never 
washed, as did other portions of the land, but was the 
best fur corn on the place, and of all the fields the 
most easily reset in grass—an injunction restraining 
defendant from cultivating the land in corn will be 
dissolved. The covenant is, to farm without unneces- 
sary injury to the land; that is, to farm it in a hus- 
bandlike manner. Whether it isan act of good hus- 
bandry to plow up the land which is the subject of 
this dispute or not, cannot be determined by an in- 
spection of the contract, and resort must be had to the 
custom among farmers in the neighborhood, and the 
character of the land itself, the subjegt of the con- 
tract. And both sides, recognizing this necessity, 
have had resort to numerous witnesses. The plaintiff 
has introduced a large number of farmers who assert 
that it would be bad husbandry to plow up this land, 
and that it would greatly injure the farm, as this is 
very valuable blue grass sod. While on the other hand 
the defendant proves that the land in question was the 
best corn land on the premises, and less liable to wash 
than the rolling uplands; that it had been in corn 
twelve or fifteen times in the last thirty years; thatit 
never washed but improved, by any overflow from the 
river; that the former owner, Beattie, for many years 
in succession, and Cole, plaintiff's deceased husband, 
for years, cultivated this very land in corn, and that 
so far from being an irreparable injury to plow the 
land, that ib was very easily reset in grass, as past ex- 
periments with it showed, and that there was still a 
very large per centum of the arable land besides this 
in unbroken sod. And when this evidence is con- 
sidered, together with the contract which rents the 
farm without any special restriction as to this or any 
other piece of land, we cannot see any reason why it 
would be bad husbandry to plow up this piece of 
ground because it was sod land, any more than any 
other piece of sod land; and as it clearly appears from 
the evidence that it was not only the best piece of 
corn land on the place, but of all the fields the most 
easily reset in grass, after tillage, it appears to be the 
best husbandry to plow this, and leave the sod on land 
liable to wash when broken up, and difficult to reset, 
insod. As the custom of the country is to plow up 
the sod land alternately, and cultivate in corn, and all 
the grass fields on this place had been from time to 
time so used, it would not be presumed that the par- 
ties to this contract intended to except any one or 
more of such fields from their contract, unless they so 
stated in that instrument. Va. Sup. Ct. App., July 
26, 1888. Hubble v. Cole. Opinion by Lacy, J. 








MASTER AND SERVANT-- NEGLIGENCE OF FELLOW- 
SERVANT — BRICK-MASON AND CARPENTER.—A cor- 
poration building astructure composed in part of 
brick-work and in part of wood-work, is not responsi- 
ble for the fall of the masonry upon the carpenter, 
whereby he was killed, if due care was exercised in 
selecting the mason, and if there was no reason why 
he should not be fully trusted as an expert in his busi- 
ness, though his work proved defective, and the car- 
penter thereby lost his life; the two workmen being 
co-employees of acommon master, and co-operating 
in their respective departments of labor to a common 
end, to-wit, the erection and completion of the con- 
templated structure. The company, a corporation de- 
siring to build a magazine to contain its ammupition 
for use in blasting, had in its employment a force of 
carpenters and also a brick-mason. The mason built 
an arch for this structure; and, after the arch was 
completed, he was consulted by the carpenters, 
through their foreman, to ascertain whether it was 
safe to remove the props that supported the arch tem- 
porarily. He pronounced it safe, and the props were 
removed. While they were engaged in the removal, 
the arch fell, and one of the carpenters was killed. 
The widow of the deceased carpenter brought this ac- 
tion to recover damages, and upon the trial the court 
granted a nonsuit. The question is whether the evi- 
dence made a prima fucie case of negligence against 
the corporation—negligence in the performance of its 
legal duties to the deceased carpenter. It is certain 
that to take the mason’s opinion of the safety of the 
arch was the best means that the corporation had of 
deciding upon its safety. The mason was reputed to 
be of the first class, and he was paid by the corpora- 
tion first-class wages. In the evidence there is no in- 
dication of negligence on the part of the corporation 
in selecting him. He was a proper man to intrust 
with the execution of the work, and with the decision 
of its safety. The evidence shows that be made a mis- 
take in his opinion touching its safety. The arch 
proved to be unsafe, but the indications are that it was 
simply a mistake in judgment on the part of a compe- 
tent expert in the formation of his opinion. We do 
not see that this corporation omitted any duty to the 
carpenter which the law bound it to perform. It was 
better to take the mason’s opinion than that of any 
other agent, officer, or employee of the corporation. 
His opinion proved to be erroneous; but the corpora- 
tion was no absolute insurer to its carpenter against 
accidents resulting from defective work performed by 
its mason. All the corporation could do was to exer- 
cise reasonable and ordinary care in the selection of a 
competent mason. And the persons interested, in- 
cluding the master carpenter and the deceased him- 
self, thought that it was safe to go under this arch at 
the time the casualty occurred. This action could not 
be maintained on the evidence adduced by the 
plaintiff, and the judgment of the court granting the 
nonsuit is correct. The head-note is a part of this 
opinion. Ga. Sup. Ct., May 14, 1888. Keithv. Walker 
Tron & Coal Co. Opinion by Bleckley, C. J. 


NEGLIGENCE — DANGEROUS PREMISES — FAIR- 
GROUNDS.—An agricultural society is liable, to a per- 
son lawfully in attendance upon their public exhibition, 
for injuries caused by their grounds not being in a 
reasonably safe condition. Plaintiff, being in attend- 
ance upon the public exhibition of defendant society, 
was, while walking along, struck by a person, not an 
officer or servant of the society, in the act of swinging 
a mallet to hit a striking-machine, situated upon the 
grounds with no guard around it. Held, that the 
question of defendant’s negligence and plaintiff's con- 
tributory negligence was for the jury. Corporations 
are liable for their negligent torts, and for the negli- 
gence of their officers and servants acting in the course 
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of their official duty or employment, in the same man- 
ner and to the same extent that individuals are liable 
under the same circumstances. 2 Mor. Corp. (2d ed.), 
§§ 725, 734; Boone Corp., § 84. As the defendants were 
holding a public exhibition in this park, and inviting 
visitors thereto, it was their duty to render it a 
reasonably safe place for all persons who might law- 
fully be there in attendance. It was claimed in argu- 
ment by defendants’ counsel that as the machine was 
not placed there by the defendants, and its use was 
foreign to the purposes for which these societies were 
organized, it was a case of ultra vires, unless the de- 
fendants recognized the act as done in their business; 
that there was no evidence that defendants had any 
interest in the machine, or that it was there by their 
permission, or that it was being used with their 
knowledge. There was evidence however that it was 
one ofa kind of machines commonly exhibited at 
public gatherings of this kind, and that there were 
two or three of them on the grounds at this exhibi- 
tion, and in about the same locality. The court could 
not assume, as matter of law, that these machines, as 
well as the peddlers’ stands, victualling tents, and 
places of amusement, were not there by the defend- 
ants’ permission. If it were not to be assumed that 
the machine was there by license, it was a question of 
fact whether it had been so long upon the grounds 
that the defendants ought, in the exercise of reason- 
able care, to have known of its presence. Whether it 
was dangerous or not depended upon its construction, 
and the manner in which it was used. These were 
questions of fact, or at least mixed questions of law 
and fact, which could not properly have been decided 
by the court. A remark made by Redfield, C. J., in 
Vinton v. Schwab, 32 Vt. 614, is applicable to this case: 
‘But when there is no conflict in the testimony, in 
regard to the particular facts, that will not always 
make it a mere question of law which the court may 
determine. If it still rests upon discretion, experi- 
ence and judgment, it is matter of fact, and notof law 
merely.’’ It was said by Ross, J., in Whitcomb v. 
Denio, 52 Vt. 390: ‘* Whatever may be the rule in other 
States in regard to its being the duty of the court, 
when the facts are undisputed, to determine, as a mat- 
ter of law, whethera thing has been done within a 
reasonable time, or with reasonable care, diligence, or 
prudence, or to determine any other fact which in- 
volves the judgment of the trier upon an existing 
state of facts and circumstances, it has been the 
almost universal practice in this State, from the 
earliest recollection of the oldest members of the 
court and bar, to submit such question to the de- 
termination of the jury.” Fassett v. Roxbury, 55 Vt. 
555. ‘The only departure from this practice was in the 
often quoted case of Briggs v. Taylor, 28 Vt. 180. A 
case in point, as illustrative of the one under con- 
sideration, is Lax v. Corporation of Darlington, 31 
Moak Eng. R. 543, cited in plaintiff's brief. In that 
case the defendants were owners of acattle market, 
and in the market-place they had erected a statue, 
around which they had placeda railing as a fence. 
The plaintiffs attended the market with their cattle, 
and occupied a particular site, for which they paid a 
toll. Acow belonging to them, in attempting to 
jump the railing, injured herself, and died from the 
injuries. The jury found that the railing was danger- 
ous. The court held that the defendants, having re- 
ceived toll from the plaintiffs and invited them to the 
market with their cattle, were in duty bound to keep 
the market in a safe condition, and that an action 
would lie for the plaintiff's loss. It is insisted by de- 
fendant’s counsel, to entitle the plaintiff to recover, it 
must appear affirmatively that he was in the exercise 
of at least ordinary care for his own protection, and 
that it did affirmatively appear that he was exercising 
no care at all, but, on the contrary, was guilty of gross 








negligence. To enable the plaintiff to make out acase, 
it was incumbent on him to show that the defendants 
were negligent in regard to this machine, and that no 
want of care on his part contributed to the happening 
of the accident. Not that he could testify, or that 
witnesses could testify in his behalf, that he was in 
the exercise of due care; but the burden was on him 
to produce such a state of the evidence as would en- 
able the trier of the fact to say that the defendants 
were negligent, and that his own conduct was pru- 
dent. Walker v. Westfield, 39 Vt. 246; Bovee v. Dan- 
ville, 53 id. 183. The plaintiff's evidence shows the 
manner in which he was walking past this machine, 
not knowing of its existence. Whether he was in the 
exercise of that degree of care which the law requires, 
or whether he was guilty of contributory negligence, 
was a question of fact forthe jury, under proper in- 
structions from the court. Hill v. New Haven, 37 Vt. 
501. Vt. Sup. Ct., Sept. 10,1888. Selinas v. Vermont 
State Agr. Soc. Opinion by Tyler, J. 
> — 


COURT OF APPEALS DECISIONS. 
ae following decisions were handed down Friday, 
Oct. 26, 1888 : 

Judgment reversed, new trial granted, costs to abide 
event—Aaron Snell, respondent, v. George Leavitt, 
appellant. ——Order affirmed and judgment absolute 
ordered for the defendant on the stipulation with 
costs—William H. Kingsland, surviving trustee, ap- 
pellant, v. Mayor, etc., of New York, respondents.— 
Order reversed and judgment entered on the report 
of the referee affirmed with costs—William N. Ecker- 
son, appellant, v. Schuyler G. Crippen, respondent.— 
Judgment reversed, new trial granted, costs to abide 
event—Wilhelmina Friedman, administratrix, appel- 
lant,v. Dry Dock, East Broadway and Battery Railroad 
Company, respondent.—Judgment affirmed with 
costs—William Sperb, administrator, respondent, v. 
Henry F. McCoun, Jr., impleaded, etc., appellant.— 
Judgment affirmed with costs—Charles W. Watson, 
administrator, respondent, v. Broadway and Seventh 
Avenne Railroad Company, appellant.—Judgment 
affirmed with costs—Johu Kerins, administrator, re- 
spondent, v. Lake Shore, etc., Railway Company, ap- 
pellant.——Judgment affirmed with costs—In re Pro- 
bate of will of Rev. James McKoy.—Judgment af- 
firmed with costs—In re Judicial Settlement of Execu- 
tors of Hollgarten.——Judgment affirmed with costs— 
Hannah E. Hives, administratrix, respondent, v. Brook- 
lyn City Railroad Company, appellant.——Judgment 
affirmed with costs—Warran R. Dix, administrator, 
appellant, v. James W. Hozier, respondent. Order 
affirmed with costs—William H. Delmore, respond- 
ent, v. Richard L. Owen, appellant. ——Order in first 
action approved with costs; appeal in second action 
dismissed, both in favor of General Jourdan—In re 
Petition of James J. Powers v. James Jourdan.— 
Order affirmed with costs—People, ex rel. Helen C. 
Beardslee and another, appellants, v. Henry A. Dolge, 
highway commissioner, etc., respondent.—Appeal 
dismissed with costs—Charles J. Tilton, respondent, 
vy. Susan M. Vailand others, impleaded, etc., appel- 
lants.——Order affirmed with costs—People, ex rel. 
Peter B. Dunnigan, appellants, v. Police Commis- 
sioners of Brooklyn, respondents.—Order affirmed 
with costs—In re Accounting of Simon Dantzig, as 
signee, etc. ——Motion for reargument denied— Adams 
v. Arkemburgh. 

Ordered: That this court take a recess from this 
date to Monday, the 26th day of November, 1888, at 10 
o’clock, A. M., at the Capitol, in the city of Albany, then 
to continue the call of the present calendar. 

E. O. PERRIN, 
Clerk. 
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ALBANY, NOVEMBER 10, 1888. 


CURRENT TOPICS. 

HIS is a temperance page —so it may be read or 
skipped, as the patron pleases. The phenom- 

ena of mind will never cease ‘to be of engrossing 
interest to lawyers, for by these, motives are often 
to be judged and responsibility measured. The 
divergence between the legal and the medical the- 
ory of responsibility, as affected by insanity or 
drunkenness, has been growing wider in modern 
times. The reason for this is that the physician 
sees in every person of abnormal mind only a pa- 
tient, while the legislator and the lawyer see in 
him only a subject of government for the safety of 
society. Medical doctrines have done much to alle- 
viate the old ‘‘ wild beast” theory of the law, but 
the danger is that if allowed free scope they would 
render society the prey of men’s uncontrolled appe- 
tites and passions. It seems as if every physician 
in the land were uttering his say upon this absorb- 
ing topic. To keep up with the constant flow of 
tracts on the subject would tax the powers of 
Babbage’s calculating machine. But while law- 
yers have with nearly absolute unanimity settled 
down on the ‘‘right and wrong” test as the near- 
est approximation to the greatest safety for the 
greatest number, the physicians, although almost 
equally unanimous in rejecting that test, are by no 
means agreed upon a substitute. The radical de- 
fect in the position of the physicians is that of par- 
ticularity instead of generalization; they demand a 
tule for each case, while the most the law can ac- 
cord in administration is a general rule for all cases. 
Thus, in a pamphlet now before us, on ‘* Moral and 
Criminal Responsibility,” by Dr. Bryce of Tusca- 
loosa, Ala., it is said: ‘‘The man’s acts must be 
regarded in every instance as the inevitable out- 
come of his organization, that is to say, of certain 
varying states or conditions of the nervous centers 
which preside over the actions of the individual 
and control his movements and volitions;” and 
Dr. Hughes of St. Louis says: ‘‘The law, it is 
clear, in every case of inebriate misdemeanor, should 
go behind the police records and look into the 
neurological history, and discover, if possible, the 
ancestral and immediate organic factors which may 
modify or make impossible full responsibility, by 
fettering or preventing the normal volition.” This 
isall well enough, but the only safe rule, after all, 
in the opinion of most lawyers, is the right and 
wrong test. If a human being is so wicked that he 
will not, or so unfortunate that he cannot rule himself 
by this law, unless he is deprived of the power to 
judge between right and wrong by mental disease, 
involuntarily produced, society can no longer safely 
tolerate him, and he must somehow be put out of the 
way. Decidedly the most interesting discussion of 
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this subject which we have seen in several years is 
contained in ‘‘ The Medical Jurisprudence of Inebri- 
ety, being papers read before the Medico-Legal.So- 
ciety of New York, and the discussion thereon,” 
which is just issued. It is however more medical than 
legal, but still none the less interesting, because we 
all know what a lawyer must say, but there is no 
telling what a doctor may say. Here we find four- 
teen papers by doctors and doctresses, all sounding 
the same note of excessive humanity; two by lonely 
lawyers, Mr. Clark Bell and Mr. Anthony R. Dyett, 
who merely tell us what the law is, without at- 
tempting to vindicate it, and one who merely in- 
forms us of the fact that Jews do not often get 
drunk — which is no news to us. These are fol- 
lowed by a discussion by eight doctors and four ap- 
parent lawyers, among the latter being Mr. Austin 
Abbott and Judge Noah Davis. One thing notice- 
able in the papers of the doctors is their ignorance 
or vague information of the state of the law on the 
subject. Thus, Dr. Norman Kerr of London seems 
to think that one who commits a criminal act while 
in delirium tremens is held responsible to the penal- 
ties of the law. This is very bad indeed. Dr. Bell 
would have told him better, as indeed he does in 
his paper. To illustrate the length to which un- 
restrained and immoderate science will lead a mere 
student we quote the following passages: ‘‘The 
great reason why the dipsomaniac is not responsi- 
ble is, because he is not master of his desire to drink.” 
(Dr. Mann of Brooklyn — italics his.) ‘‘ Inebriates 
should be forbidden marriage always, both by pub- 
lic opinion and by law, for the disease will breed 
its like.” (Dr. Mann.) ‘‘If the subject of inher- 
ited inebriety is to be punished for tasting a mad- 
dening intoxicant, which will provoke a paroxysm, 
so ought a gouty subject for indulging in a glass of 
port.” (Dr. Kerr: And so he ought if the port 
makes the gouty man kick his pregnant wife to 
death.) ‘‘A young man, during the delirium of 
a paroxysm of methomania, murdered both his 
father and mother, and cut out their hearts, which 
he roasted and ate. He was brought into court for 
trial, but Judge Gray declined to try the case, on 
the ground that his court had no jurisdiction in 
the case of a crime for the commission of which 
there could be no motive in the human heart.” 
(Dr. Rogers of New York: We venture to say 
that Judge Gray did nothing of the sort, or at all 
events he never assigned such a silly reason. As 
well might the judge have declined to try Mrs. 
Druse because she chopped up her husband and fed 
him to the pigs.) These extracts will serve to ex- 
emplify the modern tendency of mere theorizing. 
The keynote of nearly all these papers is that 
drunkenness is a disease, and crimes which come of 
it should not be punished. It seems to us very un- 
safe and unjust to say that a man able to know 
right from wrong, but whose will is so feeble that 
he really could not help it, shall not be punished 
for homicide, and that the only protection to soci- 
ety is in forbidding the begetting of such weak- 
minded persons. That sort of an argument would 
perhaps be a solace to Tristram Shandy, but to no 
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one else, except a doctor, in or out of fiction. It is 
quite refreshing to turn from such deliverances to 
such wholesome utterances as the following: ‘‘If 
you go into the police courts Sunday morning, and 
ask to have discharged every man who has been ar- 
rested for drunkenness — to let him go on the prin- 
ciple that inebriety is a disease, and asked to have 
that view carried into general effect —the result 
would be that the occasional convivial offenders, 
the men who are guilty of crimes committed under 
exceptional passion, under exceptional temptation, 
under exceptional stimulus, would be sent to jail, 
and the men who are wholly given over to it, and 
are going to do it again and again, would be set 
free.” (Mr. Abbott.) ‘‘If the fact of being drunk 
was an excuse for committing a crime, every man 
would get drunk who contemplated committing a 
crime.” ‘A voluntary demon, who has produced 
a condition in himself by his own act, which is not 
the disease known as insanity, is not excused; and 
just so it would be if that condition had been pro- 
duced by any other kind of disease.” ‘A drunken 
intent is just as guilty as a sober intent.” (Judge 
Davis.) All the medical reasoning and theorizing 
on this subject, so far as drunkenness is concerned, 
simply tends to confirm us in the opinion — re- 
garded as extreme, no doubt, by most — that drunk- 
enness is too leniently regarded in the law. There 
seems something defective in the theory that if a 
man is a little drunk, but knows what he is about, 
and kills a man, his drunkenness is no excuse what- 
ever; that if he is voluntarily a good deal drunk, 
so that he does not really intend any harm, he may 
not be punished so much as if he were sober; and 
if he is voluntarily very drunk for a series of years 
and falls into delirium tremens, the poor man may 
not be punished at all! For a homicide, as the re- 
sult of one hour’s debauch, the offender’s punish- 
ment is mitigated; for one, as the result of years’ 
debauch, he may get off scot free. In our opin- 
ion, a man who voluntari!y deprives himself of the 
faculty of judging between right and wrong should 
be judged by the result to society. The result of 
infection to society is just as serious from varioloid 
as from small-pox, and by no sane logic can you 
punish one who by exposing himself contracts the 
varioloid, and forgive him if he gets the small-pox. 
This is really putting a premium on drunkenness. 


But however men may differ about these theories, 
it would seem as if there could be no reasonable 
difference of opinion that it is the serious duty of 
society to prevent men from becoming sick of the 
disease of drunkenness, by high license or prohibi- 
tion, or restraint upon immigration, or whatever 
the most effectual device may be. We differ 
totally — indeed, teetotally —from Mr. Ellinger, 
who writes about the sobriety of the Jews: “ Be- 
ware of handing over the question of temperance to 
the mercies of the politician.” ‘‘ You can educate 
the citizen to be a man of temperate habits, but you 
cannot legislate him into it.” This is not true in 





spirit, whatever it may be in letter. You can at 
least diminish intemperance and crime by legisla- 
tion, as has been proved over and over again. The 
recent high-license statistics in Philadelphia prove 
that the arrests for drunkenness there have been 
cut down by legislation very largely — more than a 
third, if we recollect right. There is no dispute 
about the awful fact that nine-tenths of all the 
crime, poverty and general misery in the whole 
world is due to excessive indulgence in alcohol, 
nor that the people in this country spend seven 
hundred millions annually to gratify it. The pam- 
phlet before us states that ‘‘ fifty-five per cent of 
all our insanity and sixty-eight per cent of all our 
idiocy springs directly or indirectly from inebriety 
alone.” Also that ‘‘of every two hundred and 
fifty immigrants one is insane, while but one of six 
hundred and sixty-two natives is insane.” It is no 
wonder that public attention is so fixed upon this 
great evil that the temperance question has as- 
sumed a vast political importance. If intemper- 
ance could be suppressed men would not need to 
talk about the tariff. The perplexity would be to 
know what to do with each working man’s “ sur- 
plus.” When we see the doctrine of prohibition so 
earnestly advocated and receiving so large a vote 
in the southern States, and enacted in some of the 
western States, we may be sure that it means busi- 
ness. The time has gone by when an advocate of 
high license, or even of prohibition, was regarded 
asa puritan fanatic. It is indeed a struggle be- 
tween the respectable and the non-respectable part 
of the community — not simply between ‘‘ church 
and saloon,” as is frequently said, but between or- 
derly society and the saloon. When we consider 
the class of people to whom our society is paying 
this terrible tribute it makes the impression of in- 
dignation still deeper. Who are the twelve hun- 
dred gin-mill keepers in this city, for example, that 
decent society is compelled to maintain courts, and 
prisons, and lunatic asylums, and almshouses, for 
their victims? What honest dollar do they earn? 
What atom of public good do they? Some idea of 
them may probably be obtained from a pamphlet 
entitled ‘‘Chattel Mortgages on Saloon Fixtures in 
New York City,” by Robert Graham, which shows 
that from October, 1887, to October, 1888, there 
were filed 4,710 chattel mortgages on saloon fix- 
tures, of the alleged value of $4,959,578, an over- 
whelming proportion of which are held by brewers. 
One firm hold 600, of the value of $310,134; an- 
other 208, of the value of $442,063; and eighteen 
others, 1,100, of the value of $949,939. The pam- 
phleteer well calls these mortgagees ‘‘ liquor bar- 
ons,” and truthfully asserts that the mortgagors 
‘“‘are men of straw, to be manipulated as occasion 
arises.” And yet we are told that legislation has 
nothing to do with the 10,000 rum shops in New 
York city, and that we must let them run until 
education, and philanthropy, and discreet restraint 
upon marriage, and treating drunkenness as a mere 
disease, shall work a reform. There is at least one 
thing that legislation can do—it can make the 
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keepers of these hells pay dear for their sulphur — 
so dear that some of them will be forced to shut up 
shop. We should be glad to see effectual prohibi- 
tion, or even a half-way approach to it, but as that 
is probably unattainable in this State at present, we 
should be glad to see high license. No local op- 
tion—we do not believe in letting any county 
choose for itself without regard to the general in- 
terests of the State, as to the price of license. 
That doctrine may be defensible as to the question 
of license or no license, but not as to the price of 
license. We believe that Mr. Graham is right in 
his concluding words, in which he characterizes 
this traffic as ‘‘a trade, which in its gross excess is 
sapping the best life of the country — a trade which 
boasts that in this city alone it can cast or control 
40,000 votes — a trade which has been shown to be 
practically in the grip of twenty men who have, at 
least, the power to use it for their own purposes — 
a trade whose abnormal growth means poverty and 
slavery, and its limitation thrift and freedom” —a 
trade which does no human being any good, and is 
the source of almost all the sin and misery in the 
world. In short, we believe that rumsellers and 
drunkards are conspirators against society. 


——__>—__——__ 


NOTES OF CASES. 


N Scarth v. Security Mut. Life Society, Towa Su- 
preme Court, October 4, 1888, it was held that 


alife insurance policy which by its terms is to be- 
come void ‘‘if the member shall commit suicide, 
felonious or otherwise, sane or insane,” is avoided 
by the suicide of the insured, committed while he 
was temporarily insane, and in no manner conscious 
or responsible. The court said: ‘‘There has been 
much discussion in adjudged cases as to the effect 
of conditions in life insurance policies which pro- 
vide that the policy shall be void if the assured 
comes to his death by his own hand. At one time 
policies provided, generally, that they should be 
void in case of death by ‘suicide,’ or ‘ by one’s own 
hand,’ without more. It was held that these terms 
were synonymous, and conveyed the same idea. It 
has been held quite generally by the courts of this 
country that this general condition in a policy re- 
ferred to an act of criminal self-destruction, and did 
not apply to an insane person who took his own 
life. Association v. Waller, 57 Ga, 533; Hathaway 
v. Insurance Co., 48 Vt. 335; Insurance Co. v. Graves, 
6 Bush, 268; Newton v. Insurance Co., 76 N. Y. 426; 
Scheffer v. Insurance Co., 25 Minn. 534; Insurance 
Qo. v. Terry, 15 Wall. 580; Insurance Co. v. Rodel, 
9 U. 8. 282; Insurance Co. v. Isett, 74 Penn. St. 
176; Insurance Co. v. Moore, 34 Mich. 41; Hasta- 
brook v. Insurance Co., 54 Me. 224. This being 
practically the settled law applicable to these con- 
ditions, insurance companies adopted a more spe- 
cific condition as to liability in cases of death by 
suicide, and there are a number of cases where the 
language of the policy is substantially the same as 
that employed in the policy under consideration. 





In Bigelow v. Insurance Co., 98 U. 8. 284, the con- 
dition in the policy was that it should be void if 
the insured ‘shall die by suicide, sane or insane.’ 
In an action on the policy the defendant pleaded 
that the insured died from the effect of a pistol 
wound, inflicted upon his person by his own hand, 
and that he intended by this means to destroy his 
life. The plaintiff, by reply, pleaded that the in- 
sured when he inflicted the pistol wound upon his 
person by his own hand was of unsound mind, and 
wholly unconscious of the act. It was held that a 
demurrer to the replication was properly sustained 
The effect of the holding was that the policy wa. 
void, notwithstanding the self-destruction was ac- 
complished at a time when the insured was wholly 
unconscious of the act. There is no substantial dif- 
ference between that case and the one now under 
consideration. In Streeter v. Society, 81 N. W. 
Rep. 779 (Supreme Court of Michigan), the policy 
provided that it should be void if the insured 
should ‘die by his own hand, sane or insane.’ The 
insured died from the effects of a pistol-shot wound 
inflicted by himself. The evidence tended to 
prove that when he shot himself he was insane. 
Witnesses expressed ‘the opinion that his mental 
condition was such that he was unable to control 
any of his physical actions that might have been 
called upon to carry out any one of his impulses. 
It was held that the insurance company was not lia- 
ble upon the policy. In support of the rule an- 
nounced by these cases see also Pierce v. Insurance 
Co., 34 Wis. 389; Salentine v. Insurance Oo., 24 
Fed. Rep. 159; Riley v. Insurance Oo., 25 id. 315; 
Adkins v. Insurance Co., 70 Mo. 27; and Penfold v. 
Insurance Co., 85 N. Y. 817; 8. C., 39 Am. Rep. 
660. In some of these cases language is employed 
which would seem to indicate that if the insured 
was not at the time conscious of the physical na- 
ture and consequences of the act the policy might 
not be void. We think however that the better 
rule, and the logical conclusion of all the above 
cited cases, is that the condition in the policy was 
intended to include self-destruction, no matter 
what the mental condition of the insured was at 
the time of the act which caused the death. Of 
course the policy never was intended to include 
death by accident, as by taking poison by mistake, 
the accidental discharge of a gun or pistol held in 
the hands of the insured, or the like. It means all 
suicidal acts, whether such as are denominated as 
criminal, or such as are the offspring of insanity. 
We have not had a brief or argument by counsel for 
appellee in this case, and have been compelled to 
make somewhat of an examination of that side of 
the question without these aids, and our conclusion 
is that the demurrer to the petition was properly 
sustained.” See V.W. Mut. Life Ins. Co. v. Hazelett, 
105 Ind. 212; 8. C., 55 Am. Rep. 492. 


In Murphy v. Bolger, Vermont Supreme Court, 
October 6, 1888, it was held that one is liable in an 
action of ejectment for a projection of his roof over 
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another’s land. The court said: ‘‘This action, 
which was originally employed in England to en- 
able the lessee of lands, who had been ejected 
therefrom during his term, to recover damages 
therefor, was subsequently enlarged to enable him 
also to recover possession of the land. In later years 
it has been used both in England and in this coun- 
try to try questions involving the title to real estate. 
Under our statute (§ 1247, R. L.) a person having 
claim to the seizin or possession of lands, tenements 
or hereditaments, is entitled to an action by writ of 
ejectment, and if he recover judgment it shall be for 
his damages and the seizin and possession of lands. 
1 Chit. Pl. 188, defines the action as sustainable for 
the recovery of the possession of property upon 
which an entry might in point of fact be made, and 
of which the sheriff could deliver actual possession, 
and are not in general sustainable for the recovery 
of property which is not tangible. Tyler on Eject- 
ment says (p. 37) that by the common law and the 
general rule ejectment will not lie for any thing 
whenever an entry cannot be made, or of which the 
sheriff cannot deliver possession; that is only main- 
tainable for corporeal hereditaments; that any thing 
attached to the soil of which the sheriff can deliver 
possession may be recovered in this action. The 
action of ejectment will lie whenever a right of en- 
try exists, and the interest is of such a character 
that it can be held and enjoyed, and possession 
thereof delivered in execution of a judgment for its 
recovery. Rowan v. Kelsey, 18 Barb, 484; Jackson 
v. Buel, 9 Johns. 298. The precise question in the 
case at bar is whether the projection of the side of 
defendant’s roof over plaintiff's land, and sixteen 
feet above it, was an ouster of plaintiff’s possession 
of his land, or a mere intrusion upon and interfer- 
ence with a right incident to his enjoyment of the 
land. Blackstone, bk. 2, p. 18, says: ‘Land hath 
also, in its legal signification, an indefinite extent, 
upwards as well as downwards. * * * The 
word ‘land’ includes noi only the face of the earth 
but every thing under it or over it.’ The defendant's 
counsel claims that this action cannot be maintained 
because there was no intrusion upon the plaintiff's 
soil, but upon the air or space above it; while 
plaintiff's counsel claims the rule to be that the 
action will lie provided thc intrusion extends over 
the line of plaintiff's premises, no matter how slight 
it is, nor how far above the soil. If the defendants 
had constructed their barn so that the foundation 
wall and the building itself had been wholly or in 
part over the line upon plaintiff's land, there could 
have been no question as to the plaintiff's right to 
maintain ejectment. But suppose they had built 
their foundation wall strictly upon their own land, 
but close to the line, and had projected the entire 
side of the building itself a few inches over the line, 
and above the plaintiff's land. Could the plaintiff 
maintain ejectment for the intrusion? If not, it 
would be because the intrusion was not upon the 
land itself, but the space above it. If he could not 
maintain ejectment he would be obliged to submit 


But the law says the land is his even to the sky, and 
therefore he has a right to it, and should not be 
compelled to part with any portion of it upon the 
mere payment of damages by the trespasser. A case 
can readily be conceived where the projection of the 
side of a building, or even of bay-windows by one 
party over land of another, would be of so great 
inconvenience and injury to the latter that a judg- 
ment for damages would afford no adequate com. 
pensation. But to carry the illustration one step 
further. One owner of a party or division wall 
places upon the top thereof a cornice about two and 
a half inches wide, which projects over the lot of 
the adjoining owner. Can the latter maintain eject- 
ment? It was held in Vrooman v. Jackson, 6 Hun, 
326, that he could not. It was also held in Aiken 
v. Benedict, 39 Barb. 400, that where one erects q 
building upon the line of his premises, so that the 
eaves or gutters project over the land of his neigh- 
bor, ejectment would not lie; that an action fora 
nuisance was the proper remedy, — the court in that 
case dissenting from the doctrine of Sherry y, 
Frecking, 4 Duer, 452. <A similar case to the one 
last cited is that of Stedman v. Smith, 92 E. C. L. 1, 
There the plaintiff and defendant occupied ad- 
jacent plots of ground, divided by a wall of 
which they were the owners in common. There 
was a shed on defendant’s ground contiguous to the 
wall, the roof of which rested on the top of the 
wall, across its whole width. Defendant took the 
coping stones off the top of the wall, heightened the 
wall, replaced the coping stones on the top, and 
built a wash-house contiguous to the wall where 
the shed had stood, the roof of the wash-house 
occupying the whole width of the top of the wall; 
and he set a stone into the wall, with the inscrip- 
tion on it stating that the wall and the land on 
which it stood belonged tohim. It was held that 
on these facts a jury might find an actual ouster by 
defendant of plaintiff from the possession of the 
wall, which would constitute a trespass upon which 
plaintiff might maintain an action against defend- 
ant. This case is in point, as showing a disseizin of 
the plaintiff's possession, rather than a mere infringe- 
ment of aright. In McCourt v. Eckstein, 22 Wis. 
153, it was held that where some of the stones of 
defendant’s foundation wall projected eight inches 
over plaintiff's land, the plaintiff might treat this as 
a disseizin rather than a trespass, and might main- 
tain ejectment. It clearly is not essential that the 
intruding object should actually rest upon the 
plaintiff's soil to entitle him to the action of eject- 
ment, for this action will lie for an upper room in 4 
dwelling-house or other building. As the law gives 
the owner of the land all above it, within its bound- 
aries, we can find no reason, resting in principle, 
why, for the projection by one party of a portion of 
his building over the land of another, as in this 
case, he may not be liable in ejectment. The plain- 
tiff was disseized of his land, and the defendant 
was in wrongful possession thereof by his project- 
ing roof. Chamberlin v. Donahue, 41 Vt. 306. 
There is no more difficulty in describing in 2 declara 





to the invasion, and only have his damages therefor. 
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tion a projection above the soil than one upon it, 
nor can there be any difficulty in the sheriff deliver- 
ing possession to the plaintiff.” 


TRUSTS FOR CHARITY. 


HE recent decision in the Tilden Will Case has: 


led us to collect the following memoranda 
of recent adjudications involving construction of 
charitable trusts: 

‘‘For the relief of the resident poor in a certain 
village,” held, valid. To ‘‘establish a school for 
the education of young persons in the domestic and 
useful arts,” held valid. Webster v. Morris, 66 
Wis. 466; S. C., 57 Am. Rep. 909. 

‘For such charitable and religious purposes and 
objects, and in such sums and in such manner as 
will in his judgment best promote the cause of 
Christ,” held invalid. Maught v. Getzendanner, 65 
Md. 527; 8. C., 57 Am. Rep. 252. 

‘‘For the aid and support of those of my chil- 
dren and their descendants who may be destitute, 
and in the opinion of said trustees need such aid,” 
held invalid. Kent v. Dunham, 142 Mass. 216; 
8. C., 56 Am. Rep. 667. 

For testator’s ‘‘ next of kin who may be needy,” 
heldinvalid. Fontaine's Adm’r v. Thompson’s Adm’r, 
89 Va. 229; S. C., 56 Am. Rep. 588. 

‘To be used at discretion by the selectmen of B. 
for the special benefit of the worthy, deserving, 
poor, white, American, Protestant, Democratic wid- 
ows and orphans residing in B,” held valid. Beards- 
ley v. Selectmen of Bridgeport, 53 Conn. 489; 8. C., 
55 Am. Rep. 152. 

“For such charitable institution for women in the 
city of Chicago as he may select,” held, valid. Mills 
v. Newberry, 112 Ill. 128; 8. C., 54 Am. Rep. 213. 

For a home ‘‘for aged, respectable indigent 
women who have been residents of New London,” 
held valid. Coit v. Comstock, 51 Conn. 352; S. C., 
50 Am. Rep. 29. 

“To be distributed by them (executors) after my 
decease among my relations, and for benevolent ob- 
jects, in such sums as in their judgment shall be 
for the best,” held valid. Goodale v. Mooney, 60 
N. H. 528; 8. C., 49 Am. Rep. 334. 

For the suppression of the manufacture and sale 
of intoxicating liquors, held valid. Haines v. Allen, 
78 Ind. 100; S. C., 41 Am. Rep. 555. 

“To assist, relieve and benefit the poor and 
hecessitous persons, and to assist and co-operate 
with any such charitable, religious, literary and 
scientific societies and associations, or any or either 
of them, as shall appear to the trustees best to de- 
serve such assistance or co-operation,” held valid. 
Suter v. Hilliard, 182 Mass. 412; S. C., 42 Am. 
Rep. 444, 

For ‘‘the education of the scholars of poor peo- 
ple” of a certain county, held valid. Clement v. 
Hyde, 50 Vt. 716; 8. C., 28 Am. Rep. 522. 





‘‘Among such Roman Catholic charities, insti- 
tutions, schools or churches in the city of New 
York,” as a majority of the trustees should select, 
and in such sums as they should think proper, held 
valid. Power v. Cassidy, 79 N. Y. 602; 8. C., 35 
Am. Rep. 550. 

‘‘For the purchase and distribution of such re- 
ligious books as they shall deem best,” held valid. 
Simpson v. Welcome,'72 Me, 496; 8. C., 39 Am. Rep. 
349. 

To ‘‘distribute to such persons, societies or in- 
stitutions as they shall consider most deserving,” 
held void. Nichols v. Allen, 180 Mass. 211; 8. C., 
39 Am. Rep. 445. 

‘*For any and all benevolent purposes that he 
may see fit,” held void. Adye v. Smith, 44 Conn. 
60; 8. C., 26 Am. Rep. 424. 

‘*Among such incorporated societies organized 
under the laws of the State of New York or the 
State of Maryland, having lawful authority to re- 
ceive or hold funds upon permanent trusts for 
charitable or educational uses,” as the trustees 
might select, and in such sums as they should de- 
termine, held void. Pritchard v. Thompson, 95 
N. Y. 76; 8. C., 48 Am. Rep. 9. 

‘To aid indigent young men” of a certain town 
‘tin fitting themselves for the evangelical ministry,” 
held valid. Trustees, etc., v. Whitney, Conn. Sup, Ct., 
Jan. 26, 1887. 

For the preaching of the gospel as taught by 
the people known as ‘Disciples of Christ,” in 
Lorain county, in Birmingham, and at Berlin, Erie 
county, Ohio, held valid. Sowers v. Cyrenius, 39 
Ohio St. 29; 8. C., 45 Am, Rep. 418. 

‘*To divide said remainder among such charita- 
ble institutions in the city of St. Louis as he (the 
trustee) shall deem worthy,” held valid. Howe v. 
Wilson, 91 Mo, 45. 

‘* All the rest and residue of my estate, including 
that which may lapse for any cause, I direct to be 
invested or loaned upon the best terms possible, so 
as to produce the largest income, and said income 
to be distributed among the worthy poor of La 
Salle, in such a manner as a Court of Chancery may 
direct,” held valid. Hunt v. Fowler, Sup. Ct. IIL, 
June 17, 1887. 

‘For the relief of the most deserving poor of the 
city of Paterson aforesaid, forever, without regard 
to color or sex; but no person who is known to be 
intemperate, lazy, immoral or undeserving, to re- 
ceive any benefit from the said fund,” held valid. 
Hesketh v. Murphy, 26 N. J. Eq, 304. 

“IT do will and bequeath to the Methodist Epis- 
copal Church South, to be applied to foreign mis- 
sions, all of my property, real and personal, after 
the payment of my just debts, for their use and 
benefit exclusively,” held valid. Kinney v. Kin- 
ney’s Ex’r, Ky. Ct. App., Jan., 1888. 

‘*T hereby authorize and empower my executrix 
to disburse and give (in furtherance of my wishes 
expressed to her at sundry times) from my estate, 
to such worthy persons and objects as she may 
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deem proper, such sums as it is her pleasure thus to 
appropriate, not to exceed in all the total sum of 
five thousand dollars,” held invalid. Bristol v. 
Bristol, 53 Conn. 242. 

A bequest of all the residue of testator’s estate to 
his executors, ‘‘to be applied by them for the pur- 
pose of having prayers offered in a Roman Catholic 
church, to be by them selected, for the repose of 
my soul, and the souls of my family, and also the 
souls of all others who may be in purgatory,” held 
invalid for the lack of a defined and ascertained 
beneficiary. Holland vy. Alcock, N. Y. Ct. App., 
Feb. 7, 1888. 

A testator bequeathed a portion of his estate ‘‘to 
the poor of the city of Green Bay.” There were no 
city paupers nor a poor fund in the city of Green 
Bay at the time of the testator’s death. Held that 
the bequest was void for uncertainty. In re Hop- 
per’s Estate, Wis. Sup. Ct., Jan., 1888. This was 
put partly on the ground that the bequest was not 
in trust. 

Trustees in a will were empowered to spend a 
certain sum in erecting a church and parsonage, 
and were authorized, empowered and directed, 
upon completion thereof, to make a good and suffi- 
cient conveyance of said church, parsonage and 
grounds, and to turn over any balance of the said 
sum remaining in their hands to such organization 
or society, or organization of the Presbyterian 
church in the State of Maryland as they in their 
judgment might see fit and deem best, etc. A 
codicil provided: ‘‘In explanation of the bequest 
to the church, in case it being carried out, I wish 
and desire it to be a branch of the Central Presby- 
terian Church,” etc. Held valid. Crisp v. Crisp, 65 
Md. 422. 

A bequest to a town ‘‘for the worthy and un- 
fortunate poor, and to save them from pauperism, 
to be funded, and one-half the income to be ex- 
pended by a woman’s aid society to be formed for 
that purpose,” held valid, although the society was 
not formed. Dascomb v. Marston (Me.), 38 ALB. 
Law Jour. 239. 

A trust by will of a residuum ‘‘to be disposed of 
by him for such charitable purposes as he shall 
think proper,” held valid. Minot v. Baker, Mass. 
Sup. Jud. Ct., July 10, 1888, 38 Ats. Law Jour. 
152. 

‘‘The residue of my estate to be kept in reserve 
for further consideration in the way of charitable 
purposes, in a liberal way, not to any particular 
creed or sect of religion,” held invalid. Norcross’ 
Admr’s v. Murphy's Admr’s, N. J. Ct. Er. & App., 
Aug. 7, 1888. 

In Seda v. Huble, Iowa Sup. Ct., Oct. 9, 1888, 39 
N. W. Rep. 685, it was held that a bequest of 
money ‘‘in trust for the benefit of the Catholic 
church on my farm in T. county,” with a direction 
that the legatees ‘‘invest said money safely for the 
benefit of said church, and that service shall be 
held in said church for my soul yearly,” is a bequest 
to a charitable use which is clearly identified, al- 
though the church is not incorporated. 








CONSTITUTIONAL LAW—HIGH LICENSE~ 
LOCAL OPTION. 
NEW JERSEY COURT OF ERRORS AND APPEAIS, Av. 
GUST 10, 1888. (Dissenting opinion.) 


Strate vy. Crrcurr CourRT OF GLOUCESTER County, 
am prevailing opinion see ante, p. 348. 


ReEeEp, J. (dissenting). I assume as my first proposi- 
tion that the Legislature, to whose judgment, wis- 
dom, and patriotism the high prerogative of legisla- 
tion has been intrusted by the Constitution, cannot 
relieve itself of the responsibility by choosing other 
agencies upon which the power shall be devolved; nor 
can it substitute the judgment, wisdom, or patriotism 
of any other body for that to which alone the people 
have seen fit to confide this sovereign trust. Cooley 
Const. Lim. 116. This principle has become so firmly 
intrenched in the jurisprudence of this country, and 
has been so authoritatively recognized by the courts of 
this State, that discussion of it would be profitless, 
City of Paterson v. Society, 24 N. J. Law, 385; State v. 
Commissioners, 37 id. 12. 

My next proposition is that the submission to the 
people of the State of the question whether a statute 
framed by the Legislature shall be operative or inop 
erative, is a delegation of legislative power. Thi: 
seems to me so obvious, that had not some learnec 
judges announced a contrary view, I should not have 
thought it a question open for discussion. One of the 
processes of reasoning by which these judges reach 
their result is based upon what I shall hereafter, for 
brevity, style the “contingency theory.”’ It isadmit- 
ted, say they, that a statute may be passed to take 
effect upon a contingency, therefore the contingency 
may as well be a popular vote of approval or disap- 
proval of the legislation, as any other uncertain future 
event. Now, it is of course entirely settled that the 
Legislature can pass an act to take effect upon the oc- 
currence of a future event—upon an anticipated con- 
dition of affairs to arise in the future. The provision 
of the Legislature is constantly called into action to 
meet the condition of facts which may arise in the fa- 
ture. Congress passes an act concerning the revenue, 
which shall be dependent for its operation upon what 
some other nation does in regard to the same matter. 
A State Legislature passes an act that counties may 
subscribe for railroad stock whenever two-thirds of 
said stock has been taken by private subscription, or 
to donate $15,000 toa monument fund whenever the 
same sum has been raised by private subscription. 
These are all legitimate contingencies, because they 
involve no conflict with any organic law. But a stat- 
ute which by its terms becomes operative upon acon- 
tingency which would result in a lottery, would be 
palpabiy void; and for the same reason a statute to 
take effect upon a contingency that left the very exist- 
ence of the law dependent upon the volition of some 
person or persons other than the Legislature, so as t0 
involve a delegation of the law-making function, eu- 
counters an implied constitutional principle, and for 
that reason it is void. The argument therefore that 
because an act of the Legislature may be framed to 
meet a contingent state of affairs, therefore all acts de- 
signed to take effect upon a contingent event are 
good, is not tenable. If the contingency runs counter 
to arule of public policy or of constitutional prohibi- 
tion, it must give way tothe higher law. The differ- 
ence between statutes based upon a valid contingency 
and those based upon a contingency void as a delega- 
tion of legislative power, may, I think, be clearly 
stated. The first is a statute ordaining a fixed rule of 
civil conduct applying to a certain prescribed condi- 
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tion of fact, which may arise in futuro. The last is a 
statute which leaves to the people the power to say 
whether, when such a rule has been enacted, it shall 
ever become operative. One leaves the rule a law 
ready to operate upon the snbject-matter whenever it 
arises; the other leaves it to another will to say 
whether the rule shall ever bea law. Now, take any 
of the instances of legislation dependent upon a con- 
tingency, which has received judicial sanction, and I 
am confident it can be placed in the former class. The 
ease of The Aurora, 7 Cranch, 382, is a stock case of 
those who hold the contingency theory. Congress had 
passed a law forbidding the importations by England 
and France. One of the sections provided that the 
president, in case either England or France should 
revoke her edicts, should declare the same by procla- 
mation, after which trade might be renewed. The 
operative force of this act is said to depend upon the 
will of the president. But it does not. It depends 
upon a future condition of affairs, namely, whether 
England or France, or both, do or do not permit us to 
trade with them. The proclamation of the president 
is only a notice of such change of condition upon the 
existence of which alone the law depended. If the 
operation of the law had been left to the absolute dis- 
cretion of the president, it would have been a delega- 
tion of legislative power. Judge Cooley has intimated 
another ground upon which he thought it might be 
possible to justify such a delegation of legislative 
function. It is this: that the submission of a statute 
to the people for their approval or disapproval is buta 
reference of the law-making power back to the course 
of all legislation. The suggestion is, that as the Leg- 
islature is the creature of the people, and is one of the 
agencies by which the people carry on representative 
government, therefore a submission of the propriety 
of a certain legislative policy is but the reference back 
to the principal by the agent. If there was force in 
this contention, it is perceived at once that it can only 
be true when the submission is made to the entire 
people of the State. Itis the people of the State at 
large who adopt the organic law of the State, and a 
reference back to a portion of the people of the State 
is not a submission to the original source of legislative 
power. But indeed there is no analogy between the 
relation of principal and agent and the relation which 
the public bears toward the Legislature. The people, 
when they devolved upon the Legislature the legisla- 
tive branch of the government, stripped themselves of 
this power so long as the Constitution stands. The 
people could have retained the character of a pure re- 
public, in which the people enacted all rules of civil 
conduct. But instead they adopted a system of rep- 
resentative government for the very purpose of avoid- 
ing the difficulties which would result if legislation 
was left to the spasmodic, hasty, and often inconsid- 
erate action of an unwieldy body, too large for de- 
liberation, and too liable to transitory gusts of passion 
and prejndice for wise and sober legislative work. 
This is manifest from the character of the scheme 
which was adopted. It was deemed well enough to 
have in the Legislature those who represented the 
present sentiment of each locality of the State. So 
the House of Assembly was composed of a large mem- 
bership elected annually. Then the Senate was or- 
ganized, smaller in membership, and with terms long 
enough to ride the waves of popular feeling, and to 
view public feeling from a different standpoint. And 
again, the veto power was confided to the executive 
for the purpose of compelling more deliberation and 
thought in the framing of the statutes. Our govern- 
ment, like all of the State governments, was modelled 
after the National Legislature, and the object of the 
required concurrence of these three diversely-consti- 
tuted bodies in that scheme of legislation is apparent 








from the debates when this most important feature 
was before the Federal Convention of 1787. After the 
aduption of this well-matured scheme, it seems ab- 
surd to say that the very power which by the words of 
the Constitution is vested in the Senate and General 
Assembly, can be exercised by any Other body. And 
it seems equally absurd to say, that so long as the Con- 
stitution exists in its present form, the Legislature 
can consent to its exercise in other than the constitu- 
tional method; for it seems clear that a withdrawal 
of legislative power, even by the consent of that 
branch of the government, and its resumption by the 
people, is pro tanto a suspension of the Constitution, 
and this can be done only by a new convention, or in 
the manner prescribed by the Constitution itself. In- 
deed, Iam unable to perceive, if this constitutional 
provision can be disregarded because the law is 
adopted by the people who adopted the Constitution, 
why any law cannot by the same method be passed, 
regardless of any constitutional restriction. Ea post 
facto laws, laws creating lotteries, or granting di- 
vorces, by submission to the people would by the same 
line of reasoning become valid enactments, because 
the people who framed the Constitution had after- 
ward approved the law, and so withdrawn the delega- 
tion of power from that body which alone is bound 
by the provisions of the Constitution. 

Another view however upon which some judges have 
recognized the validity of laws referring to the people 
for approval or disapproval, is an outgrowth of the 
contingent theory. It is that the law is perfect when 
it comes from the hands of the Legislature, and de- 
rives its force from the enactment of the Legislature, 
and not from the vote of the people; that the vote is 
the result of the law, and not the law of the vote. I 
cannot see any plausibility in this notion, although it 
has been dressed in the subtlest phraseology. It is said 
that it is a perfect law when it comes from the hands 
of the Legislature. By this is meant that the law has 
the signature of thespeaker of the house and of the 
president of the Senate, and perhaps of the governor. 
In this sense it is perfect. So is any statute which 
contravenes a constitutional prohibition, or a funda- 
mental rule of public policy, and for that reason is ab- 
solutely void. If this statute, as I have already re- 
marked, delegates to the people the power to do that 
which is legislation, then it does not matter how per- 
fect its form; it is void. An act of this kind does 
leave to the people the final word upon the question 
of law ornolaw. The assertion that the vote is the 
result of the law, and not the law of the vote, is only 
ahalf truth. The vote is the result of the law, and 
the law isthe result of the vote. Unless a scheme 
framed by the Legislature had provided for a vote, of 
course there would be no vote; so the vote grows out 
of the statute. But because the vote is, in this sense, 
a part of the scheme of legislation, it is no less true 
that all the people, as a legislative body in the last re- 
sort, is intrusted with the determination of the final 
question, law or no law. It adds to those bodies to 
which the Constitution confides the approval of law 
another body. It makes the validity of the frame- 
work which the Legislature has drafted to depend 
upon another mind than that of the Legislature itself, 
Both the Legislature and the people concur in the 
work; but that each contributed to the perfection 
of the statute makes none the less the act of each leg- 
islation. The leges regie in Rome under the kings 
were proposed by the king, approved by the senate, 
and confirmed by the populus in the comitia. It 
would hardly be contended that under this system of 
jurisprudence the people took no part in the legisla- 
tion. Yetin what respect does it differ from the 
scheme erected by the Legislature whenever it sub- 
mits the final question of the confirmation of a rule of 
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conduct, framed by itself, to the people. It matters 
not whence the power originates, whether from the 
Constitution of the State, as in Rome, or from a stat- 
ute of the Legislature; the authority itself is a power 
of legislation. When this is conceded all is conceded ; 
for if it has its source in the Legislature, then the in- 
ability of the Legislature to confer is admitted. The 
radical objection to legislation in this form is tersely 
stated by Chief Justice Ruggles in his opinion in the 
case of Barto v. Himrod, decided in the Court of Ap- 
peals of New York, and reported in 8 N. Y. 483. An 
act for the establishment of free schools throughout 
the State contained the proviso that the electors 
should determine by ballot at the annual election 
whether the act should or should not become a law. 
The chief justice said: ‘‘ The event on which the act 
was to take effect was nothing else than the votes of 
the peuple on the identical question which the Consti- 
tution makes it the duty of the Legislature to decide. 
The Legislature has no power to make a statute de- 
pendent upon such a contingency, because it would be 
confiding to others that legislative discretion which 
they are bound to exercise themselves, and which 
they cannot commit to any other man or men to be 
exercised. They have no more power to refer such a 
question to the whole people than to an individual. 
The people are sovereign, and their sovereignty must 
be exercised in the mode they have pointed out in the 
Constitution. All legislative power is derived from 
the people; and when the people adopted the Consti- 
tution, they surrendered the power to make laws to 
the Legislature, except in the single instance of con- 
tracting public debts.”’ As I regard the question, 
there is no logical escape from this view; and] as 
Judge Cooley admits, the weight of judicial authority 
isin the same direction. His language is: “If this 
question is to depend upon the weight of judicial au- 
thority up to the present time, it must be held that 
there is no power to refer the adoption or rejection of 
a general law to the people of a State, any more than 
there is to refer it to any other authority.’’ Cooley 
Const. Lim. 120. An exception to this rule is the ac- 
ceptance of the grant of corporate powers by vote, and 
the reasous are pointed out in City of Paterson v. 
Society, 24 N. J. Law, 385. And the same reasons 
which preclude the original enactment of a law from 
being referred to the people, make it equally incom- 
petent to refer the question whether an existing 
law should be repealed. Cooley Const. Lim. 121; 
State v. Geebrick, 5 lowa, 491; Parker v. Com., 6 Penn. 
St. 507. 

My next proposition is that the local option feature 
of the statute under consideration is a delegation of 
the legislative function to a portion of the people of 
the State. The operation of this act upon existing 
laws is manifested in the following manner: All li- 
censes in the State for retailing of intoxicating liquor 
are granted by virtue of the authority conferred upon 
the Court of Common Pleas by the first and second 
sections of the act concerning inns and taverns. 
Certain limitation upon the method of exercising the 
licensing power is found in other sections, but the 
grant of power is in the two mentioned. It is per- 
ceived by a glance at the general act that there is a 
general power in the court to grant licenses which will 
operate as a permission to sell in quantities less than 
aquart. The purpose of the present statute is to sub- 
mit to the voters of a county, asa question of public 
policy, whether the power to grant licenses conferred 
by the general act shall be suspended; or in other 
words, whether the act shall be pro tanto repealed. 
That this is the effect of the present act appears to me 
undeniable. The act provides for the ordering of an 
election in any county, at which election the legal 
yoter shall vote upon the question whether intoxicat- 








ing liquors shall or shall not be sold. The result of a 
vote against the sale is declared by a subsequent seo- 
tion to be that no license shall be granted within the 
limits of the county so voting. Its effect is exactly 
the same as if the act had read, that in the event of 
such a vote, the first two sections of the act concern- 
ing inns and taverns should be repealed for three 
years, and thence until another vote was taken, with 
a different result. This isa conspicuous instance of 
the submission of a repealing act to the people for 
their approval. Andif the preceding proposition is 
proven, it is a delegation of legislative power. But it 
is said that a different view can be taken of this legis- 
lation which entirely relieves it of the character which 
I have just ascribed to it. The view so propounded is 
that the present act does not repeal or suspend a gen- 
eral act, but is a mere regulation of the method of 
granting licenses. The argument in favor of this view 
is the following: It is admitted that the present 
method of granting licenses under the general act is 
legally unobjectionable. By the provisions of that act 
it is requisite that an application for a license shall be 
accompanied by the recommendation of twelve free- 
holders of the township certifying to the character of 
the applicant, to the equipment of the applicant’s 
house for the entertainment of travellers, and that the 
house is necessary, and will conduce to the public 
good. If (it is argued) it is competent for the Legis- 
lature to require the recommendation of twelve free- 
holders as a condition precedent to the granting of a 
license, why may not the Legislature require the 
recommendation of a majority of the freeholders of a 
township, or a majority of the legal voters of a town- 
ship; and if of the township, why not of the county? 
And if the Legislature can require a recommendation 
in each application fora license, why may not the 
sentiment of a county upon the question of granting 
any license in the county be ascertained by popular 
vote? This view has such a plausible appearance that 
I was first inclined to yield my assent to its soundness, 
but upon reflection I am convinced that there is a line 
where the increase of the number of acquired ap- 
provers, and change in the method of ascertaining 
their sentiment, encounters a fundamental obstacle. 
That obstacle is that the scheme becomes one involv- 
ing asubmission to the people of the existence or 
non-existence of a statute, or the repeal or non-repeal 
of a statute. I think no one can deny that if the ad- 
mitted power of the Legislature to require the recom- 
mendation of twelve freeholders proves the existence 
of legislative power to submit the question of license 
or no license to the people of a county, it also proves 
its right to submit the same question to the people of 
a State. Yet it has the semblance of the absurd to 
say that such a provision is a mere regulation of the 
method by which courts exercise their functions un- 
der the Inn and Tavern Act. For if the Legislature 
passed an act providing that no intoxicating liquor 
should be sold in the State, and further providing that 
the act should not take effect unless ratified by a 
popular vote of the State, it would be a clear instance 
of the delegation of legislative power. If the Legisla- 
ture passed an act that no person should thereafter be 
licensed to sell intoxicating liquor in this State, with 
a proviso that the act should not take effect until rati- 
fied by a popular vote, the two acts would, in effect, 
be precisely the same. A failure to ratify would, in 
both instances, leave the present law with all its pro- 
visions for licensing untouched. A vote to ratify 
would, in both instances, involve an entire prohibi- 
tion of the retail traffic in intoxicating liquor. As no 
one can sell without the license, the law which pro- 
hibits the licensing is of exactly the same import as 
the law which prohibits the sale. In dealing with 
questions involving the constructions of statutes, we 
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regard the intention of the law-maker, and the result 
of the legislation, and the words, however differently 
collocated, which mean the same thing, receive the 
same construction. If then the statute first men- 
tioned involves the delegation of legislative function, 
so does the second. Now, if an act which leaves the 
question of license or no license to the people of the 
State is of this character, why is not also one which 
leaves it to the people of a county? The attempt to 
force the provision in the general act into an authority 
for the local option clause must be a failure, because 
of the entire diversity of the objects which the re- 
spective provisions had in view. The provision for the 
twelve approvers of the application under the general 
act was designed asa rule of evidence, regulating the 
procedure of the court in granting licenses. The ap- 
provers have nothing to do with the general policy of 
vending intoxicating liquors. This question had not 
assumed the moral shape which it now presents, at the 
time the provision was enacted. That licenses would 
be granted was assumed by the law-makers. The 
court was to exercise their judgment as to the neces- 
sity of a licensed house for the purposes of entertain- 
ing the travelling public, and affording places for pub- 
licmeetings. In this, as in other instances, the Legis- 
lature was compelled to invest the court with the ex- 
ercise of discretionary powers in the administration of 
the law. The court could receive whatever evidence it 
might choose upon these questions. The court is 
bound by the statute to have some evidence before it 
could act. The recommendation was only evidence 
making a prima facie case that the statutory require- 
ments have been fulfilled. The public good to which 
the approver certified was the public advantage in 
these respects. It was far from the mind of the Leg- 
islature that there was to be a certificate that the sale 
of liquor was for the moral exaltation of the com- 
munity. It did not mean that any man should certify 
that the drinking of whisky would conduce to the 
public good in the way of advancing ethical culture. 
The twelve approvers, as such, had no voice in respect 
to the general policy of granting licenses. The law 
reposed in no twelve men the power to say that any 
license or licenses should or should not be granted. 
They were witnesses, whose testimony could be sup- 
plied by any other twelve freeholders, and could be 
overcome by any other evidence. Their connection 
with the subject ceased with the determination of the 
particular application to keep a particular house at a 
particular place. 

Now, l cannot perceive that this provision bears any 
resemblance to one which submits the entire policy of 
licensing to the people at large. Asan illustration of 
the difference, I remark that the Legislature has the 
undoubted ability to enact that no one should be in- 
dicted or convicted for muintaininga public nuisance, 
unless such indictment and conviction was found on the 
testimony of six witnesses. Now, would any one con- 
tend that this power proved that the Legislature 
could leave to the people of a county to say whether 
the criminal law against nuisances should be sus- 
pended or repealed? The General Road Act provides 
for the application to the Court of Common Pleas by 
ten freeholders for the laying out or vacation in a par- 
ticular place of a public road; but does the existence 
of this provision prove that the Legislature may remit 
to the people of a county the question whether the 
road law in the county shall be repealed? In fact, 
neither the provision for ten applicants for a particu- 
lar road, nor the assumed requirements of six wit- 
nesses before indictment, nor the twelve freeholders’ 
recommendation for license, are acts of legislation, 
but of administration only. And so, in respect to the 
matter submitted to the court, it had a discretion like 
any other court; but its discretion was judicial, and 





not legislative. But whenever the Legislature changes 
either of these provisions, so that it becomes a palpa- 
ble scheme of legislation by the people, it runs counter 
to the Constitution. I regard the present act as one 
of this kind. The leading case in this country upon 
this point, as it is involved in the construction of li- 
censing statutes, is that of Rice v. Foster, 4 Harr. 
(Del.) 479. It was a case involving the identical ques- 
tion now under consideration. The Legislature of 
Delaware, in 1847, passed an act providing that on a 
certain day the citizens of the several counties should 
decide by their votes whether or not the retailing of 
intoxicating liquors should be permitted in said 
county. The second section provided that the voters 
should ballot for license or no license. The third sec- 
tion provided that if the vote should be “no license,” 
then no person should retail within such county, and 
no court should recommend any person for license. 
The case was argued by Bayard and Clayton, and 
other leading counsel, before the Court of Errors and 
Appeals. The questions involved were exhaustively 
discussed in opinions by Chief Justice Booth, Chan- 
cellor Johns, and Justice Harrington. The court held 
unanimously that the statute was unconstitutional, 
because it delegated legislative power to the people of 
each county. Said Chief Justice Booth: ‘On each 
ballot is to be written or printed the words ‘ License’ 
or ‘No License.’ If there be a majority of votes for 
‘No License,’ the several propositions contained in the 
act are by such majority enacted into alaw, and the 
license laws are repealed. Ifa majority of votes be 
for ‘ License,’ the propositions are rejected, and the 
license laws continue in full force. There is no sub- 
stantial difference between this and the case of a bill 
introduced into either branch of the Legislature. In 
the latter, the bill becomes a law by a majority of the 
votes of the members of each house; in the former, 
by a majority of the votes of the people of a county 
at au election.’’ Similar language was used concern- 
ing a similar statute in the case of Ea parte Wall, 48 
Cal. 279. LIregard these cases as presenting the cor- 
rect view of statutes whose structures are similar to 
the one now under consideration, and as supporting 
my present view that the local option feature of this 
act delegates power—legislative power. 

My next proposition is that the local option feature 
of the present act cannot be vindicated upon the 
ground that it is a delegation of the power of police 
regulation to a political corporation. No one doubts 
the ability of the Legislature to confer upon munici- 
pal corporations the right to exercise that somewhat 
undefined power inherent in the State known as the 
police power. Nor is there any uncertainty as to the 
fact that comprised within the class of powers is the 
regulation of the sale of intoxicating liquors. Long 
before the formation of our Constitution, the munici- 
pal corporations of Great Britain exercised this power 
as one inherent in the grant of charter privileges to 
them by the sovereign. Asearly as 1667 it was ruled 
in the case of Player v. Jenkins, Sid. 284, that if a 
number of taverns and ale-houses increase in Cheap- 
side, London, to so great an extent as to be 
a nuisance, they may be restrained by by-law. Nor 
is there a doubt of the ability of the Legislature to 
confer upou a corporation the entire control and 
regulation of the sale of spirituous and malt liquors. 
Nor have I a doubt of theability of the Legislature to 
create municipal corporations. The Legislature can 
invest the people within any territorial limits, whether 
the limits be coincident with those of a county or not, 
with corporate functions. All this power is admit- 
ted. I however deny the insistence that an act which 
merely confers upon the people within a certain area 
the privilege of voting whether a general statute shall 
be suspended or repealed invests such people with cor- 
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porate functions. The argument in favor of the view 
that this is a delegation of police power is that none 
but a political corporation can receive such power; 
therefore as the Legislature can create corporations, it 
must be presumed, when they conferred power which 
can only be exercised by a corporation, they meant to 
invest them with corporate functions. This argument 
means that if the present act had, instead of provid- 
ing for a vote by the people of the county, provided 
for a vote of the people of each congressional district, 
each district would have become by force of the act a 
political corporation with municipal functions. Ifthe 
act had left the question to the people of East and 
West Jersey respectively, the State of New Jersey 
would have been divided into two municipal corpora- 
tions. This view seems to me to be untenable. Nor 
do I think that the argument in favor of this act as a 
delegation of police power to a municipal corporation 
is much strengthened by the fact that the territory, 
to the voters within which the question is submitted, 
happens to be acounty. Thecounty is in no sense a 
municipal corporation. It never had any power to 
make by-laws concerning matters of police regulation, 
which power is inherent in the British municipalities. 
Now admitting the power of the Legislature to permit 
counties to create excise boards, or otherwise regu- 
late the vending of liquor, it is clear that the Legisla- 
ture has neverdoneso. Whatever other powers the 
county may have exercised, it has never exerted this. 
The power to license lies elsewhere than in the county 
government. In every city or town within the limits 
of a county this power has been, and still is, confided 
to the city or town government. Within the county 
territory not included within cities, the licensing 
power has been, and stillis, in the Court of Common 
Pleas. But it is a mistake to speak of these courts as 
constituting a part of the governmental machinery of 
the county. They are in no sense municipal or cor- 
poration courts. They are State courts, organized in 
different subdivisions of the State for the purposes of 
the convenient administration of the laws of the 
State; and it is for the purpose of convenience to jur- 
ors, witnesses and suitors that their territorial juris- 
diction is confined to the county limits. The judges 
are no more officers of the county, as a corporation, 
than is the sheriff, or surrogate, or county clerk. As 
to these last officers it has been held that they are not 
corporation officers for whose acts the county is liable. 
The truth is that the functions of acounty organiza- 
tion and a municipal government are entirely differ- 
ent. The organization of the latter is for local and 
police purposes; of the former, to assist in the ad- 
ministration of the general laws of the State. As was 
said by the court in the case of Hamilton Co. v. 
Mighels, 7 Ohio St. 109: ** With scarcely an exception 
all the powers and functions of a county organization 
have a direct and exclusive reference to the general 
policy of the State, and are in fact but a branch of 
the general administration of that policy.’’ Now this 
condition of affairs is significant to my mind, not as 
bearing upon the question whether a county is equip- 
ped to receive, or can be equipped, to receive a dele- 
gation of police power, but as throwing light upon the 
character of the present act—whether it is a mere 
regulation of a mannerof granting licenses, or is, as 
I contend, a power conferred upon the people of the 
county, in their sovereign capacity, to say that the 
general power to grant licenses shall be repealed. 
Upon this question it seems to me significant that the 
act still leaves the granting of all licenses to the same 
licensing bodies and courts as before; that it confides 
to no county officer any duty in respect to the exer- 
cise of this power. The county, as a corporation, 
having no power to license, and this act conferring no 


of the licensing power conferred upon a county? | 
think the weight of authority is against the view that 
an act like the present can rest upon this ground. 
The only case, I think, wherea similar act has been 
supported is that of State v. Pond, 938 Mo. 606. The 
opinion of a majority of the court in favor of the con- 
stitutionality of that act was grounded upon the con- 
tingency theory, and not upon the theory of a delega- 
tion of police powers to acounty. The cases cited on 
the argument in this case in favor of this legislation 
were nearly all cases which were decided upon the 
contingency theory. Ifthecontingency theory is un- 
sound, whenever the contingency involves a delega- 
tion of legislative power, as I have endeavored to 
show, then the support of these decisions crumbles 
away. On the other hand, in the cases of Rice v. Fos- 
ter, 4 Harr. (Del.) 479; Barto v. Himrod, 8 N. Y. 483; 
Santo v. State, 2 Iowa, 165; State v. Weir, 33 id. 134; 
Ex parte Wall, 48 Cal. 279; State v. Swisher, 17 Tex. 441 
—the legislation was held void, because it delegated 
the law-making power to the people; and it was not 
thought that the question of the delegation of police 
power toa municipality was involved at all. I shall 
leave this branch of the case without further remark, 
because I am satisfied that if the constitutionality of 
this act could have been resolved in its favor upon this 
ground, had the act been passed previous to the adop- 
tion of the amended Constitution, it now encounters 
an insurmountable difficulty, which I state in my 
next proposition. 
My fifth proposition is that in whatever light this 
legislation can be viewed, it is special and local, and 
regulates the internal affairs of either counties or cit- 
ies. The familiar section of the Constitution to which 
I allude is paragraph 11, section 7, article 4, and it pre- 
scribes that “‘ the Legislature shall not pass any pri- 
vate, special or locallaws * * * regulating the in. 
ternal affairs of towns or counties.’’ It is unnecessary 
to discuss the general scope of this provision. It has 
been the subject of construction and application in so 
many cases that its force asa rule of legislative re- 
striction is well defined and limited. It may be stated, 
as the result of numerous adjudications, that a gen- 
eral law is one that operates with equal force upon all 
subjects within a class; the classification being made 
in respect of the subject-matter of the legislation. 
Now my position is that the act, whether it is viewed 
as one leaving to the contingency of a popular vote in 
a county the repeal of an existing law, or whether it 
is regarded as an additional limitation upon the licens- 
ing power administered by the courts, in either re- 
spect it operates with equal force upon the regulation 
of an internal affair of a county oracity. I will first 
discuss the legislation as I have regarded it, namely, 
as an act providing thatif the people of any county 80 
declare by a popular vote, the Inn and Tavern Act 
shall be suspended. For the purposes of this argu- 
ment I will sssume thatthe general act regulates an 
internal affair of a county. Now I presume that no 
lawyer would argue that if this act had provided that 
the general Inv and Tavern Act statute should be re- 
pealed in certain counties in the State, it would not be 
a specialand local, and therefore uneonstitutional, en- 
actment; and I presume that no one would deny that 
by reason of the popular vote which this act contem- 
plates, the general law may become operative in one 
county and inoperative in another. In both instances 
the repeal is effected by alaw of the State repealing 
another law of the State; only in the first of the in- 
stances the Legislature says what counties shall be af- 
fected by the repealer, and in the second instance peo 
ple of the respective counties decide it. Now the in- 
quiry naturally suggests itself, wherein lies the differ- 
ence between the two instances in respect to the gen- 





such power, how can it be said that itis a regulation 





erality of operation? The force of the legislation in 





THE ALBANY LAW JOURNAL. 


375 














its effect upon some, and not all, of the counties of 
the State is precisely the same. If therefore the spe- 
cial character of the first statute is manifest, how is the 
general character of the second demonstrated? Here 
comes in again the contingency theory as an explana- 
tion of the way the latter act evades the charge of 
specialty. ‘‘ The law was perfect when it came from the 
hands of the Legislature. The law made the provis- 
ion for the vote, and the vote did not make the law. 
The provision for the vote was the contingency upon 
which the law was to take effect. The perfect law 
provided thatall counties should vote; therefore it 
applied to all counties alike, and therefore it is gen- 
eral legislation.’’ A specimen of this kind of reason- 
ing is found in the case of State v. Wilcox, 45 Mo. 458. 
Missouri is one of the States whose Constitution con- 
tains a provision against special and local legislation. 
The case of State v. Pond, already mentioned, held 
that a statute of this State which submitted the ques- 
tion of the sale of liquors to the voters of a county 
was not local, and grounded their decision on the au- 
thority of Stute v. Wilcox, supra. In State v. Wilcox 
the court said: ‘‘The Legislature cannot propose a 
law and submit it to the people to pass or reject it by 
a general vote. That would be legislation by the peo- 
ple. But the proposition cannot be successfully con- 
troverted that a law may be passed, to take effect upon 
the happening of a contingency. * * * The law is 
complete and effective when it has passed through the 
form prescribed for its enactment, though it may not 
operate, or its influence may not be felt, until a sub- 
ject has arisen upon which it canact. * * * Every 
county in the State may avail itself of the privilege 
offered by law by a majority vote of the people.” I 
have cited the pith of the argument of the judge to 
show that the generality of the law is rested upon the 
doctrine of the right to pass acts to take effect upon a 
contingency. I have already discussed the soundness 
of this theory as applied to illegal contingencies, one 
of which, in my judgment, is a delegation of legisla- 
tive power. In addition to what has already been 
said under a former head, I remark upon the admis- 
sion in the above opinion that the Legislature cannot 
propose a law and submit it tothe people, followed by 
the assertion that they can make such an act depend- 
ent upon a contingency, although such contingency is 
avote of the same people. This distinction is to me 
unperceivable. The fallacy of this argument is that 
the law has no force until approved, and never can be 
operative upon any prescribed condition of affairs till 
it has the sanction of popular approval. The law has 
no operative force until after the vote. It then springs 
into life, and for the first time operates upon the real 
object of its being, which in this case is the suspen- 
siou of the power to license. Nor can I perceive of a 
more conspicuous instance of its fallacy than its ope- 
ration in view’of the constitutional clause now under 
discussion, prohibiting local and special Jegislation. It 
has been said that in the consideration of legislative 
acts we must look at its results. I entirely assent to 
that view. Let us glance a moment at the power 
which the admission of the right to submit a law to 
the approval of the people of cities and counties con- 
fers. I venture the assertion that an ingenious 
draughtsman of statutes can provide a different special 
charter for every city in the State, and a different gov- 
ernment for each county and township. For an in- 
stance, take the Police Tenure of Office Act. An act 
general in form may be passed providing that all po- 
licemen shall hold their terms for five years, another 
act that they shall hold their offices at the will of the 
common council, and still another that they shall hold 
during good behavior, and so on in adozen different 
shapes; but each act provides that it shall not become 
operative in any city until accepted by a majority of 





the votes of the people of said cities. One city votes 
to accept one act, another city votes to accept another 
act, and the third city still another act, and so on until 
in each city there isa different law for each one of the 
classes. Each act when so accepted becomes a part 
of the charter of the accepting city. Now whatistrue 
of the operation of this rule in respect to the police 
branch, is true of any other branch, and so every 
other department of a city’s government may be or- 
ganized by a law controlling the same department, 
but differing from that ofany other city. What more 
can be accomplished by any species of local or special 
legislation? This doctrine leaves in full power the 
noxious features which the constitutional provision 
was designated to extirpate. Itleaves the same end- 
less variety of charters to be construed, and relieves 
the body of legislators from all legislative responsibil- 
ity. These werethe principal evils which, as pointed 
out in the opinion of Van Riper v. Parsons, 40 N. J. 
Law, 1, were to be cured by the constitutional amend- 
ment. One city may apply for any kind of legislation, 
and all other cities, knowing that it cannot affect 
them without their vote, have no interest in watching 
or limiting the legislation. It seems to me that the 
fallacious foundation of this doctrine of generality, 
resulting from the power of all cities to vote for or 
against a law, is demonstrable by a single illustration. 
It has been advanced as a reason for the submission 
of legislation to the approval of the people that legis- 
lators are bound to carry out the wishes of their con- 
stituents, and to do so they must ascertain their sen- 
timents; and that one way, as good if not better than 
another, is by a vote of the people upon the policy of 
the legislator. In this view the vote is only for the 
purpose of enabling the legislator to meet the views 
of those who elected him. Now suppose that before 
the passage of an act the views of the people of the 
different municipalities which would be affected by 
its enactment should be taken by vote; suppose that 
after the ascertainment of the sentiment of the people 
the act was passed, to operate only upon those who 
had expressed an approval of the legislation, and not 
upon others. Noone would for a moment contend 
that the latter was aspecimen of general legislation. 
Therefore generality depends upon whether the ap- 
proval isexpressed before or after the passage of the 
act. 

The constitutional provisions in reference to special 
legislation are of comparatively recent growth, and 
the adjudications on the point now involved are not 
numerous, but the doctrines of the following cases 
are squarely against the constitutionality of this legis- 
lation. In the case of People v. Cooper, 83 Ill. 585, the 
Legislature attempted to confer upon the council of a 
city the power to assess and collect taxes through cer- 
tain officers named therein, or through certain other 
and different officers, named in the General Corpora- 
tion Act. An option was conferred upon the city 
council to have either one or two sets of officers for 
the purpose named. The act was held invalid, as es- 
tablishing dissimilarities in the power and mode of 
different cities in the levy and collection of taxes, and 
so was specia] and local. The principle is the same as 
[ have applied in the present case. There is here an 
existing law providing for licenses. The present act 
confers upon the people of the county the option of 
saying whether the old or the new shall be the pre- 
vailing system. In the case of Appeal of City of 
Scranton, 6 Atl. Rep. 158, a supplement to a Tax Act 
provided that no city of the third class, nor any city 
of less than 10,000, heretofore incorporated, shall be- 
come subject to the foregoing provisions of this act, 
until the same be accepted by an ordinance. Mr. 
Justice Green, in delivering the opinion of the Su- 
preme Court of Pennsylvania, said: ‘According to 
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this, those that do accept will be subject to the meth- 
ods of assessment and collection prescribed by the 
first five sections; and all those that do not will not be 
80 subject, and as to them different methods will pre- 
vail. Whether the methods prescribed by the act 
shall be the law depends, not upon the terms of the 
legislation, but upon the will of others who are not 
law-makers at all; and what may be law in one city 
of the third class would not be law in another city of 
the same class.”” These cases are authorities, because 
the taxing power of police regulation may admittedly 
be conferred upon municipal corporations. 1 Dill. 
Mun. Corp., § 590. So there is no dissimilarity in prin- 
ciplein that respect. The power of a city government 
to accept an act of this kind stands upon the same 
footing as the power of the people to accept it, for it 
must be kept in mind that the generality of the opera- 
tions rests upon the fact that all cities may accept, 
and so all are placed inthe same posture. The inval- 
idity of the Pennsylvania act is not put upon the 
ground that the people, and not the common council, 
may be empowered to accept, but upon the ground 
that the power to accept by either people or common 
council is a power to create differences in municipal 
affairs. In the case of Maize v. State, 4 Ind. 842, the 
act provided that a vote be taken on the license ques- 
tion in townships, and if the vote was adverse no li- 
cense should issue. The act was held unconstitutional 
upon the ground that it was special. This branch of 
the case was approved in the subsequent case of Mesh- 
meier v. State, 11 Ind. 483. The doctrine of these cases 
has never been overruled, although the case of Groesch 
v. State, 42 Ind. 549, was improperly distinguished 
from the preceding cases. In thecase of State v. Gee- 
brick, 5 Iowa, 492, an act authorized the county judge 
to issue licenses. A section provided that the exist- 
ing prohibitory law should not be repealed unless the 
people of each county should vote in favor of the last 


act, and if they so voted then the judge should grant 


license. The court, after holding that a law can no 
more be repealed than it can be made by a vote of 
the people, said: ‘* The prohibition liquor law is a law 
of general nature, and its operation must be uniform 
throughout the State. Can they say that such is the 
case if it remains in full force in one county while itis 
repealed in others by a vote of the people, and a license 
law adopted in its stead?” In the case of Siate v. Weir, 
33 Iowa, 135, an act made it unlawful to sell ale, etc., 
except as provided in a general act for the sale of 
spirituous liquors. Another section provided that the 
adoption of the act should be submitted to the voters 
of the county, and if a majority was for prohibition, 
then the latter act was to bein full force. The court 
said the effect of a vote in favor of the act of 1870 is to 
adopt a provision in direct conflict with the law of 
1853, and hence to repeal it by necessary implication. 
It falls so completely within the principle and reason- 
ing of State v. Geebrick that it only n ry to 
refer to that case to show the unconstitutionality of 
the act in question. 

With the citation of these cases, I leave this branch 
of the case, with aremark in regard to a difficulty 
which has been suggested, if we deny to the cities the 
power to accept general acts. It is said that if you do 
this it becomes impossible to delegate power to cities 
and towns at all, for it is said you must hold special 
all the diversities of municipal government which 
arise from a different exercise by different cities of the 
same power. But there is no difficulty upon this ground. 
An act to confer upon all cities the power to regulate 
the sale of liquors would be entirely valid. Nor would 
it matter that thecommon council might in different 
cities prescribe different regulations by ordinances. 
But this is entirely different from the Legislature by 
statute making one regulation for one city and a dif- 








ferent regulation for another city, or that permits 
one city to accept one scheme while another city has 
another. The difference is that in the one instance 
the diversity arises from the regulation exercised by 
a municipality over a class of subjects which custom 
has sanctioned, or which by usage antedating the Con- 
stitution, the Legislature could confer upon them. To 
regulations of this kind the Constitution does not ap- 
ply. The language of the Constitution is that the Leg- 
islature shall not pass special laws. It is when a stat- 
ute regulates directly that the constitutional rule ap- 
plies. And an act which becomes operative upon ap- 
proval of common council is a statute, and not an ordi- 
nance. It is a legislative act, and not a municipal regu- 
lation. Jt is amenable to the constitutional rule, while 
the municipal ordinance is not. My conclusion is, that 
regarding this feature of the act as one providing for 
a suspension or partial repeal of a general act by the 
test of the popular vote, it is local and special legisla- 
tion. Again if this feature of the act is regarded as 
providing for a mere additional limitation upon the 
licensing power, I donot see how it escapes the re- 
strictive words of the Constitution. Within the lim- 
its of nearly all, if not all, of the counties of the State 
are cities and towns clothed with a complete local gov- 
ernment. Among the other powers confided to them 
is that of regulating the sale of liquor, which is ex- 
ercised usually by licenses granted by some branch of 
the municipal government. The fees arising from 
such licenses are paid into the municipal treasury, 
and the whole scheme of licensing is a municipal af- 
fair. Now all the cases from State v. Camden, 40 N. J. 
Law, 156, to State v. Glenn, 47 id. 105, and State v. 
Trenton, 48 id. 438 (the last affirmed by this court), 
have declared that the licensing power is an internal, 
municipal affair. These cases have declared with 
equal unanimity that all statutes which touch this 
power must apply a uniform rule. Now take the the- 
ory of regulation applied in the construction of this 
statute. Upon thistheory the present act does not 
strip cities and towns of the power to grant licenses. 
It only regulates the method by which licenses are 
granted. It only requires the recommendation of a 
majority of the voters in a county instead of twelve 
freeholders. But can the Legislature say that one 
city may grant licenses upon the recommendation of 
twelve men and another city only upon the recommen- 
dation of fifty? Yet this law permits Cape May City to 
grant licenses upon the approval of iess than 1,200 vot- 
ers, while Salem cannot license without the approval 
of 2,600. Further than this, the standard is not a mu- 
nicipal, but a foreign standard. It does not provide 
for the approval of voters or freeholders of a city, but 
partly of voters resident beyond the limits of the cor- 
poration. So it is regulation of municipal affairs; but 
its operation varies not with the size or circumstances 
of the city itself, but varies with the population of an 
outlying territory which happens to be contiguous. If 
this is not special legislation, I have not learned the 
meaning of the term or caught the significance of our 
own adjudication upon the subject. 

For reasons which I have thus expressed at greater 
length than I intended, I am constrained to vote to 
reverse the judgment of the Supreme Court. 


>. 


PLEDGE— WRONGFUL SALE BY MISTAKE—- 
MEASURE OF DAMAGES. 


NEW YORK COURT OF APPEALS, OCT. 2, 1888. 


WRIGHT Vv. BANK OF THE METROPOLIS. 


The measure of damages recoverable by a pledgor against a 
pledgee of non-dividend paying stocks as collateral se 
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curity, the pledgee having, under an honest mistake, 
sold the stocks contrary to instructions before the debt 
was due, and applied the proceeds to the payment 
thereof, is the difference between the amount of the debt 
with interest to the date of the sale of the stock, and the 
amount for which the pledgor could, within a reasonable 
time after learning of the sale, have gone intothe market 
and repurchased the stocks. 


PPEAL from Supreme Court, 
Fourth Department. 

About the 7th of January, 1878, one Henry C. El- 
liott received from his correspondent in Rome, N. Y. 
(B. Huntington Wright), his check for $2,000, payable 
to the order of Elliott, with a request from Wright 
that he (Elliott) would meet some drafts Wright 
would draw on him, and obtain payment from the 
check. He accordingly honored the drafts, and hav- 
ing indorsed the check, procured its discount by the 
defendant. It was not paid when presented, and El- 
liott being unable to learn the reason, went to Rome 
to see the drawer of the check. He then learned that 
the drawer had made a general assignment for the 
benefit of his creditors, and stated his inability to do 
any thing for Elliott. Finally, Elliott succeeded in 
obtaining a number of shares of stock in different rail- 
road companies, as collateral security tothe check 
then lying protested in the hands of the defendant. 
The history of the interview resulting in the procur- 
ing of the stock by Elliott is contradictory, but the 
verdict of the jury shows that they believed that 
which was given on the part of the plaintiff. From the 
evidence thus given it appears that the stock was in 
reality the stock of Bepjamin H. Wright, the father 
of B. Huntington Wright, and that it was delivered by 
the old gentleman to Elliott voluntarily, and for the 
purpose of being used as a collateral to his own note 
at six months, which was to be used to take up the 
check; but the stock was not to be sold for six 
mouths, as it was then selling in market much below 
what the father thought the stock was really worth. 
The stock was owned by Mr. Wright, as he said, for an 
investment, and he had no idea of selling it; but he 
allowed Elliott to take it because he felt sorry for his 
situation, and wanted to help him, as faras he reason- 
ably could, out of the difficulty he was in. Elliott took 
the stock and went tu New York, and had a talk with 
the cashier and vice-president of the defendant, who 
reserved their decision as to whether they would take 
the note and the stock. Subsequently, and on the 17th 
of January, the cashier wrote that the stock being 
non-dividend paying, and the note six months paper, 
it would be impossible to get it through the board; 
and he suggested it would be much better to obtain 
Mr. Wright’s consent to sell the stock, and to make 
his (Elliott’s) account good in that way. Elliott in- 
closed this note to Mr. Wright in a letter addressed to 
“B. H. Wright;” and in response, and on the 22d day 
of January, Benjamin H. Wright, the owner of the 
stock, wrote Mr. Rogers, the cashier of defendant, re- 
fusing to sell the stock, or to permit of its being sold. 
Mr. Rogers had never seen either of the Messrs. 
Wright, and did not know there were two; and sub- 
sequently, and about the 29th of January, Elliott told 
him that Mr. Wright authorized the sale of the stocks, 
and they were immediately sold, less commission for 
$2,261.50. On the part of the plaintiff it was claimed 
that Mr. Wright, the true owner of the stocks, never 
gave any such authority to sell them, and that he was 
unaware that they bad been sold until May 9, 1878. 
February 14, 1881, the stock reached the highest price, 
down to day of trial, selling on that day for $19,003. 
This action was commenced October 7, 1879. Mr. 
Wright, the owner of the stock, was about seventy-six 
years of age in May, 1878, and in the latter part of that 
year went south, and returned early in the year 1879. 


General Term, 








On the 9th of May, 1878, he made a demand upon the 
defendant for the stocks, and tendered to it the 
amount of the check and interest, being something 
over $2,000. The cashier stated the stocks had been 
sold by the authority of the owner thereof, as he sup- 
posed, given through Mr. Elliott, and refused to de- 
liver them or their value. The original plaintiff died 
since the first trial of the case, and Henrietta N. 
Wright, his personal representative, was duly substi- 
tuted. The court charged the jury that if they found 
for the plaintiff he was entitled to recover the highest 
price at which the stocks ceuld have been sold in the 
market between the date of their actual conversion 
and areasonable time thereafter, and that the jury 
should fix the reasonable time, not arbitrarily or 
through sympathy or prejudice; but they were to say 
what, under all the circumstances, would be a reason- 
able time within which to commence this action, and 
also, it may be, reasonable diligence in prosecuting it; 
because if the action were commenced in fact within 
a reasonable time after the conversion of the stock, 
and had been prosecuted with reasonable diligence 
since, then the plaintiff was entitled to recover the 
highest market price that the stock reached between 
the date of the convention and the time of the trial, 
less the amount of the check and interest, and with 
interest on the balance. This charge was duly ex- 
cepted to. The jury found a verdict for $3,391.25. 
There is no evidence which shows when the stock 
reached that value. Upon the rendition of the ver- 
dict both parties moved to set it aside, the plaintiffon 
the ground that he was entitled, under the charge, to 
the highest value of the stock down to the trial, and 
the defendant on the ground that the damages were 
excessive and contrary to evidence. The court granted 
the motion of the plaintiff, and set the verdict aside 
on the ground stated, and denied the motion of the 
defendant. The defendant appealed to the General 
Term from both of such orders. The court reversed 
the order setting aside the verdict, and ordered judg- 
ment thereon, and affirmed the order made on de- 
fendant’s motion, refusing to set aside the verdict. 
Judgment was then entered upon the verdict of the 
jury, and from that judgment both sides appeal to 
this court, and they also appeal from the orders of the 
General Term upon which the judgment was en- 
tered. 


W. E. Scripture, for plaintiff. 


Joseph H. Choate and John Delehanty, for defend- 
ant. 


PECKHAM, J. This case comes before us in a some- 
what peculiar condition. As both parties appeal from 
the same judgment, which is fora sum of money only, 
it would seem as if there ought not to be much diffi- 
culty in obtaining its reversal. It is obvious however 
that a mere reversal would do neither party any good, 
as the case would then go down for a new trial, leav- 
ing the important legal question in the case not passed 
upon by this court. This, we think, would be an in- 
justice to both sides. The case is here, and the main 
guestion is in regard to the rule of damages, and we 
think it ought to bedecided. By the charge the case 
was left to the jury to give the highest price the stock 
could have been sold for, intermediate its conversion 
and the day of trial, provided the jury thought, under 
all the circumstances, that the action had been com- 
menced within a reasonable time after the conversion, 
and had been prosecuvted with reasonable diligence 
since. Authority for this rule is claimed under Ro- 
maine v. Van Allen, 26 N. Y. 309, and several other 
cases of a somewhat similar nature, referred to 
therein. Markham v. Jaudon, 41 N. Y. 235, followed 
the rule laid down in Romaine v. Van Allen. In these 
two cases a recovery was permitted which gave the 
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plaintiff the highest price of the stock between the 
conversion and the trial. In the Markham Case the 
plaintiff had not paid for the stocks, but was having 
them carried for him by his broker (the defendant) on 
amargin. Yet this fact was not regarded as making 
any difference in the rule of damages, and the case 
was thought to be controlled by that of Romaine. In 
this state of the rule the case of Matthews v. Coe, 49 N. 
Y. 57-62, came before the court. The precise question 
was not therein involved; but the court, per Church, 
C. J., took occasion to intimate that it was not en- 
tirely satisfied with the correctness of the rule in any 
case not special and exceptional in its circumstances; 
and the learned judge added that they did rot regard 
the rule as so firmly settled by authority as to be be- 
yond the reach of review whenever an occasion should 
render it necessary. One phase of the question again 
came before this court, and in proper form, in Baker 
v. Drake, 53 N. Y. 211, where the plaintiff had paid 
but a small percentage on the value of the stock, and 
his broker, the defendant, was carrying the same ona 
margin, and the plaintiff had recovered in the court 
below, as damages for the unauthorized sale of the 
stock, the highest price between the time of con- 
version and the time of trial. The rule was applied 
to substantially the same facts as in Markham v. Jau- 
don, supra, and that case was cited as authority for 
the decision of the court below. This court however 
reversed the judgment, and disapproved the rule of 
damages which had been applied. The opinion was 
written by that very able and learned judge, Rapallo, 
and all the cases pertaining to the subject were re- 
viewed by him, and in such a masterly manner as to 
leave nothing further for us to do in that direction. 
We think the reasoning of the opinion calls for a re- 
versal of this judgment. In the course of his opinion 
the judge said that the rule of damages, as laid down 
by the trial court, following the case of Markham v. 
Jaudon, had “ been recognized and adopted in several 
late adjudications in this State in actions for the con- 
version of property of fluctuating value; but its sound- 
ness as a general rule, applicable to all case of conver- 
sion of such property, has been seriously questioned, 
and is denied in various adjudications in this and 
other States.” The rule was not regarded as one of 
those settled principles in the law as to the measure of 
damages, to which the maxim stare decisis should be 
applied. The principle upon which the case was de- 
cided rested upon the fundamental theory that in all 
cases of the conversion of property (except where pu- 
nitive damages are allowed) the rule to be adopted 
should be one which affords the plaintiff a just in- 
demnity for the loss he has sustained by the sale of 
the stock; and in cases where a loss of profits is 
claimed, it should be, when awarded at all, an amount 
sufficient to indemnify the party injured for the loss 
which is the natural, reasonable, and proximate result 
of the wrongful act complained of, and which a 
proper degree of prudence on the part of the com- 
plainant would not have averted. The rule thus stated, 
in the language of Judge Rapallo, he proceeds to ap- 
ply to the facts of the case before him. In stating 
what in his view would be a proper indemnity to the 
injured party in such a case, the learned judge com- 
menced his statement with the fact that the plaintiff 
did not hold the stocks for investment; and he added 
that if “they had been paid for and owned by the 
plaintiff, different considerations would arise, but it 
must be borne in mind that we are treating of a 
speculation carried on with the capital of the broker, 
and not of the customer. If the broker has violated 
his contract or disposed of the stock without au- 
thority, the customer is entitled to recover such dam- 
ages as would naturally be sustained in restoring him- 





certainly has no right to be placed in a better position 
than he would be in if the wrong had not been done. 
The whole reasoning of the opinion is still based upon 
the question as to what damages would naturally be 
sustained by the plaintiffin restoring himself to the 
position he had been in; or, in other words, in repur- 

chasing the stock. It is assumed in the opinion that 

the sale by the defendant was illegal and a conversion, 

and that plaintiff had a right to disaffirm the sale, and 

to require defendants to replace the stock. If they 

failed, then the learned judge says the plaintiff's 

remedy was to do it himself, and to charge the de- 

fendants with the loss necessarily sustained by him in 

doing so. 

Is not this equally the duty of a plaintiff who owns 
the whole of the stock that has been wrongfully sold? 
I mean, of course, to exclude all question of punitive 
damages resting on bad faith. In the one case the 
plaintiff bas a valid contract with the broker to hold 
the stock, and the broker violates it and sells the 
stock. The duty of the broker is to replace it at once, 
upon the demand of the plaintiff. In case he does not, 
it is the duty of the plaintiff to repurchase it. Why 
should not the same duty rest upon a plaintiff who has 
paid in full for his stock, and has deposited it with an- 
other conditionally? The broker who purchased it on 
a margin for the plaintiff violates his contract and his 
duty when he wrongfully sells the stock, just as much 
as if the whole purchase-price had been paid by the 
plaintiff. His duty is in each case to replace the stock 
upon demand, and, in case he fail so to do, then the 
duty of the plaintiff springs up, and he should repur- 
chase the stock himself. This duty it seems to me is 
founded upon the general duty which one owes to an- 
other who converts his property under an honest mis- 
take, to render the resulting damage as light as it may 
be reasonably within his power to do. It is well said 
by Earl, J., in Parsons v. Sutton, 66 N. Y. 92, that 
‘*the party who suffers from a breach of contract must 
so act as to make his damages as small as he reason- 
ably can. He must not by inattention, want of care, 
or inexcusable negligence permit his damage to grow, 
and then charge it all to the other party. The law 
gives him all the redress he should have by indemnify- 
ing him for the damage which he necessarily sustains.” 
See also Dillon v. Anderson, 43 N. Y. 231; Hogle v. 
Railroad Co., 28 Hun, 363—the latter case being an ac- 
tion of tort. In such acase as this, whether the action 
sounds in tort or is based altogether upon contract, 
the rule of damages is the same. Per Denio, C. J., in 
Scott v. Rogers, 31 N. Y. 676; and per Rapallo, J., in 
Baker v. Drake, supra. The rule of damages as laid 
down in Baker v. Drake, in cases where the stock was 
purchased by the broker on a margin for plaintiff, and 
where the matter was evidently a speculation, has 
been affirmed in the later cases in this court. See 
Gruman vy. Smith, 81 N. Y. 25; Colt v. Owens, 90 id. 
368. In both cases the duty of the plaintiff to repur- 
chase the stock within a reasonable time is stated. I 
think the duty exists in the same degree where the 
plaintiff had paid in full for the stock, and was the ab- 
solute owner thereof. In Baker y. Drake the learned 
judge did not assume to declare that in a case where 
the pledgor was the absolute owner of the stock, and 
it was wrongfully sold, the measure of damages must 

be as laid down in the Romaine Case. He was en- 
deavoring to distinguish the cases, and to show that 
there was a difference between the case of one who is 
engaged in a speculation with what is’substantially the 
money of another and the case of an absolute owner of 
stock which is sold wrongfully by the pledgee. And 
he said that at least the former ought not to be 
allowed such a rule of damages. Itcan be seen how- 
ever that the judge was not satisfied with the rule in 





self to the position of which he has been deprived. He 





the Romaine Case, even as applied to the facts therein 
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stated. In his opinion he makes use of this language: 
‘In a case where the loss of probable profits is claimed 
as an element of damage, if jit be even allowable to 
mulct a defendant for such a conjectural loss, its 
amount is a question of fact, and a fiading in regard 
to it should be based upon some evidence.” In order 
to refuse to the plaintiff in that case however the dam- 
ages claimed, it was necessary to overrule the Mark- 
ham Case, which was done. Now, so far as the duty 
to repurchase the stock is concerned, I see no differ- 
ence in the two cases. There is no material distinction 
in the fact of such ownership which should place the 
plaintiff outside of any liability to repurchase after 
notice of sale, and should render the defendant con- 
tinuously liable for any higher price to which the 
stock might mount after couversion and before trial. 
As the same liability on the part of defendant exists 
in each case to replace the stock, and as he is techni- 
cally a wrong-doer in both cases, but in one no more 
thanin the other, he should respond in the same 
measure of damages in both cases; and that measure 
isthe amount which, in the language of Rapallo, J., is 
the natural, reasonable, and proximate result of the 
wrongful act complained of, and which a proper de- 
gree of prudence on the part of the plaintiff would not 
have averted. The loss of asale of the stock at the 
highest price down to trial would seem to be a less 
natural and proximate result of the wrongful act of the 
defeudant in selling it when plaintiff had the stock for 
an investment, than when he had it for a speculation; 
for the intent to keep it as an investment is at war 


. with any intent to sell it at any price, even the’highest. 


But in both cases the qualification attaches that the 
loss shall only be such as a proper degree of prudence 
on the part of the complainant would not have 
averted, and a proper degree of prudence on the part 
of the complainant consists in repurchasing the stock 
after notice of its sale, and within a reasonable time. 
If the stock then sells for less than the defendant sold 
it for, of course the complainant has not been injared, 
for the difference in the two prices inures to his 
benefit. [fit sells for more, that difference the de- 
fendant should pay. 

It is said that as he had already paid for the stock 
once, it is unreasonable to ask the owner to go in the 
market and repurchase it. Ido not see the force of 
this distinction. In the case of the stock held on mar- 
gin, the plaintiff has paid bis margin once to the 
broker, and so it may be said that it is unreasonable 
to ask him to pay it over again in the purchase of the 
stock. Neither statement, it seems to me, furnishes 
any reason for holding a defendant liable to the rule 
of damages stated in this record. The defendant’s 
liability rests upon the ground that he has converted, 
though in good faith, and under a mistake as to his 
rights, the property of the plaintiff. The defendant is 
therefore liable to respond in damages for the value. 
But the duty of the plaintiff to make the damage as 
light as he reasonably may rests upon him in both 
cases; for there is no more legal wrong done by the 
defendant in selling the stock which the plaintiff has 
fully paid for than there is in selling the stock which 
he has agreed to hold on a margin, and which agree- 
ment he violates by selling it. All that can be said is 
that there is a difference in amount, as in one case the 
plaintiff's margin has gone, while in the other the 
whole price of the stock has been sacrificed. But there 
is no such difference in the legal nature of the two 
transactions as should leave the duty resting upon the 
plaintiff in the one case to repurchase the stock, and 
in the other case should wholly absolve him there- 
from. A rule which requires a repurchase of the stock 
in a reasonable time does away with all questions as 
to the highest price before the commencement of the 
suit, or whether it was commenced in a reasonable 





time, or prosecuted with reasonable diligence; and 
leaves out of view any question as to the presumption 
that plaintiff would have kept his stock down to the 
time when it sold at the highest mark before the day 
of trial, and would then have sold it, even though he 
had owned it for an investment. Such a presumption 
is not only of quite a shadowy and vague nature, but 
is also, as it would seem, entirely inconsistent with 
the fact that he was holding the stock as an invest- 
ment. If kept for an investment, it would have been 
kept down to the day of trial; and the price at that 
time there might be some degree of propriety in 
awarding, under certain circumstances, if it were 
higher than when it was converted. But to presume 
in favor of an investor that he would have held his 
stock during all of a period of possible depression, and 
would have realized upon it when it reached the 
highest figure, is to indulge in a presumption which, it 
is safe tosay, would not be based on fact once in a 
hundred times. To formulate a legal liability based 
upon such presumption I think is wholly unjust in 
such a case asthe present. Justice and fair dealing 
are both more apt to be promoted by adhering to the 
rule which imposes the duty upon the plaintiff to make 
his loss as light as possible, notwithstanding the unau- 
thorized act of the defendant, assuming, of course, in 
all cases, that there was good faith on the part of the 
appellant. It is the naturaland proximate loss which 
the plaintiff is to be indemnified for, and that cannot 
be said to extend to the highest price before trial, but 
only to the highest price reached within a reasonable 
time after the plaintiff has learned of the conversion 
of his stock within which he could go in the market 
and repurchase it. What is a reasonable time when 
the facts are undisputed, and differeut inferences can- 
not reasonably be drawn from the same facts, is a 
question of law. See Colt v. Owens, 90 N. Y. 368; 
Hedges v. Railroad Co., 49 id. 223. 

We think that beyond all controversy in this case, 
and taking all the facts into consideration, this reason- 
able time had expired by July 1, 1878, following the 
9th of May of the same year. The highest price which 
the stock reached during that period was $2,795, and 
as it is not certain on what day the plaintiff might 
have purchased, we think it fair to give him the 
highest price it reached in that time. From this 
should be deducted the amount of the check and _inter- 
est to the day when the stock was sold, as then it is 
presumed the defendant paid the check with the pro- 
ceeds of the sale. In all this discussion as to the rule 
of damages we have assumed that the defendant acted 
in good faith, in an honest mistake as to its right to 
sell the stock, and that it was not a case for punitive 
damages. A careful perusal of the whole case leads us 
to this conclusion. It is not ueedful to state the evi- 
dence, but we cannot see any question in the case 
showing bad faith, or indeed any reason for its exist- 
ence. The fact is uncontradicted that the defendant 
sold the stock upon what its officers supposed was the 
authority of the owner thereof given to them by El- 
liott. The opinion delivered by the learned judge at 
General Term, while agreeing with the principle of 
this opinion as to the rule of damages in this case, sus- 
tained the verdict of the jury upon the theory that if 
the plaintiff had gone into the market within a reason- 
able time, and purchased an equivalent of the stocks 
converted, he would have paid the price which he re- 
covered by the verdict. This left the jury the right to 
fix what was a reasonable time, and then assume there 
was evidence to support the verdict. In truth there 
was no evidence which showed the value of the stock 
to have been any thing like the amount of the verdict, 
for the evidence showed it was generally very much 
less, and sometimes very much more. But fixing 
what is a reasonable time ourselves, it is seen that the 
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stock within that time was never of any such value. 
The judgment must be reversed, and a new trial 
granted, with costs to abide the event. 
Earl, Finch, and Gray, JJ., concur. 
and Andrews and Danforth, JJ., dissent. 


——_—_—____——_ 


NEW YORK COURT OF APPEALS ABSTRACT. 

BOUNDARIES —NAVIGABLE WATERS — RIPARIAN 
RIGHTS — DEED — CONSTRUCTION — LIMITATION — AD- 
VERSE POSSESSION.—(1) The premises in question were 
originally covered by a small creek, in which the tide 
ebbed and flowed. A dam was constructed to collect 
water for mill purposes, and by means of sluice-ways 
and connecting ponds, the water was conducted to a 
mill north of the creek. In addition to the presump- 
tion arising from the flux and reflux of the tide the 
testimony tended to prove that the creek was to some 
extent actually used for purposes of navigation. Held, 
that as the title to the land under the water was in the 
people, a deed of ‘‘all my estate to the north of the 
mill-pond, * * * including the mill-stream and 
mill and mill-pond, with all its privileges and appur- 
tenances, and to shut the mill-dam at the south side 
of said mill-pond,”’ did not convey land beyond high- 
water mark on the north side of the creek. (2) The 
grant of “the mill-stream and mill and mill-pond, 
with all the privileges,” etc., is not to be construed as 
conveying the stream, but only the easement in its 
waters for mill purposes. (3) It was contended that 
the grantee in the deed had gone into possession of the 
property on the south side of thecreek, but the only 
act of possession relied on was the cutting of the salt 
meadow. Held, not sufficient to prove an actual oc- 
cupancy in the absence of a deed describing or includ- 
ing theland. Oct. 2, 1888. Roberts v. Baumgarten. 
Opinion by Gray, J. 


Ruger, C. J., 


CRIMINAL LAW—HOMICIDE — SELF-DEFENSE — EVI- 
DENCE—CREDIBILITY OF PRISONER.—Defendant’s plea 
that he had killed his wife in self-defense rested 
wholly on his own testimony that he had quarrelled 
with her on account of her unchastity, and she had 
threatened his life; that on the night of the murder a 
man slipped out of her room, when it was opened, in 
response to defendant’s repeated knocking, his wife 
being there in her under-garment; that defendant 
having, after approaching her, undressed and gone to 
bed, she approached him with a knife in her hand, 
and threatened to kill him; that he pulled the knife 
out of her hand and tossed it away, but she picked it 
up and approached him with another threat, when he 
seized her by the arm and caught up another knife; 
that after a violent struggle he forced her down upon 
the bed, with her legs hanging over the sides, and 
while in this position cut her throat. The wound con- 
sisted of a stab, the knife being then drawn four inches 
across the throat. No sound of the struggle was 
heard by the occupant of the adjoining room, who 
plainly heard the movements of the murdered woman 
as she staggered about with her throat cut. Held, 
that a verdict of conviction was justified. (2) When 
the police came upon the scene the defendant denied 
his guilt, and sought to throw suspicion elsewhere. 
The court instructed the jury that ‘‘if he lied to the 
officers, that must affect his credibility; the extent to 
which it must affect it is for you to say.” Held, not 
open to the objection that it told “the jury that they 
must disregard the defendant’s testimony merely be- 
cause he denied to the police officers that he had com- 
mitted the crime.’’ Oct. 2, 1888. People v. Reich. 
Opinion by Finch, J. 


EXECUTION — ISSUANCE AND VALIDITY — SHERIFFS 





New YorkK MARINE CourtT.—(1)The NewYork Code of 
Civil Procedure, chapter 13, § 1365, provides that exe- 
cutions against property ‘can be issued only toa 
county in the clerk’s office of which the judgment is 
docketed.’’ Section 1367 directs that ‘‘ where an exe- 
cution is issued out of a court other than that in which 
the judgment was rendered, upon filing a transcript of 
the judgment rendered in the latter court, it must 
also specify the clerk with whom the transcript is 
filed, and the time of filing, and it must be made re- 
turnable to that clerk.”’ Section 1369 enacts that “an 
execution against property must, if the judgment-roll 
is not filed in the clerk’s office of the county to which 
it is issued, specify the time when the judgment was 
docketed in that county.’’ Held, that an execution 
which violated such provisions was void, and that no 
action could be maintained against a sheriff for a false 
return thereon. The doctrine that an cfficer receiving 
process and treating it as valid cannot allege its defect- 
ive character, does not apply when the process is void. 
(2) Such sections took effect May 1, 1877, and by the 
temporary act of 1876, chapter 440, passed to explain, 
define and regulate the application of the Code, were 
made applicable to all executions issued out of any 
court of record after May 1, 1877, other than those is- 
sued to aconstable or marshal, and hence control ex- 
ecutions issued after that date from the Marine Court 
of New York, which by Laws of 1872, chapter 629, sec- 
tion 1, was made a court of record, repealing the Mar- 
ine Court Act of 1875, section 53, which formerly regu- 
lated the issuance of executions from that court. Oct. 
2, 1888. Dunham v. Reilly. Opinion by Finch, J. 


FRAUD — CONVEYANCES — RIGHTS OF CREDITORS 
— ASSIGNMENT FOR BENEFIT OF CREDITORS — GOOD 
FAITH OF ASSIGNEE — EVIDENCE — DECLARATIONS 
OF GRANTOR —GRANTOR’S BOOKS OF ACCOUNT — 
DECLARATIONS BEFORE CONVEYANCE — LIABILITIES 
OF GRANTEE — RENTS AND PROFITS.—(1) It is only 
by virtue of a valid assignment [that an assignee 
for benefit of creditors is vested by Laws of 
New York of 1858, chapter 314, with the exclusive 
right to assail fraudulent transfers of property by the 
assignor; and hence a judgment creditor of the as- 
signor seeking to set aside an alleged fraudulent con- 
veyance by him may show that the assignment is also 
fraudulent and void. (2) 3 Revised Statutes of New 
York (7th ed.), page 2329, providing that every convey- 
ance or assignment made with intent to hinder, delay 
or defraud creditors is void, is in force, notwithstand- 
ing the act of 1858, and the various acts relating to vol- 
untary assignments for benefit of creditors; and when 
fraudulent intent on the part of the assignor is estab- 
lished, the assignment may be set aside, although the 
assignee has acted in good faith. (8) The alleged 
fraudulent conveyance, after its execution, was kept 
from record, and the assignor remained in possession 
of the property conveyed, collected and used the rents 
therefrom, and the property continued to be assessed 
to him, and was insured in his name without notice of 
the change in title to the tenants, assessors, or under- 
writers until] the execution of the assignment. Held, 
that declarations made by the assignor while thus in 
possession, to the effect that he owned the property, 
were competent as bearing on the questions of fraud in 
both the deed and assignment. (4) The assignor and 
his grantee claimed that the consideration of the 
deed alleged to be fraudulent was a debt owing by the 
former to the latter. Held, that evidence that the as- 
signor’s books contained no entry of indebtedness in 
favor of his grantee, while it could not be introduced 
by the former in acontroversy with the latter as to 
the existence of the indebtedness, was admissible in 
favor of creditors of the assignor seeking to establish 
fraud in the conveyanee. (5) The admission of evi- 
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before the assignment, to the effect that he had bought 
certain household furniture, which he now claimed be- 
longed to his wife, and which his creditors claimed 
had been fraudulently withheld by him from his as- 
signee, and from the inventory, is, if error, not harm- 
ful; and it was undisputed that he did purchase the 
furniture, and the declarations proved did not conflict 
with his present statement that he purchased it with 
his wife’s money. (6) Judgment creditors of a fraud- 
ulent grantor may compel the fraudulent grantee to 
account for the rents and profits of the real estate 
conveyed from the time he entered into possession 
underthe conveyance. Oct. 2, 1888. Loos v. Wilkin- 
son. Opinion by Earl, J. 


NEGLIGENCE—PERMITTING CHILDREN TO PLAY IN 
STREET—PROVINCE OF JURY—MEASURE OF DAMAGES. 
—(1) It is not as matter of law negligence to allow a 
child of four and one-half years to play on the side- 
walk with her brother, six years of age,in a thickly 
populated portion of a city, on an afternoon. (2) 
Where a driver of a heavily loaded wagon, on a de- 
scending grade, with nothing apparently to distract 
his attention, runs over,and fatally injures a child at 
astreet crossing, the question of the driver’s negli- 
gence is properly submitted to the jury. (3) It was 
proper to refuse to charge that nominal damages only 
could be recovered for the death of the child by the 
next of kin, there being proof of the circumstances of 
the plaintiff and his family, and of the condition, char- 
acter and sex of the child. (4) The jury are not nec- 
essarily bound to consider, in estimating the damages, 
only the benefits which would result to the next of 
kin during the child’s minority, but may consider al] 
the probable or even possible benefits which might re- 
sult to them from her life, modified by the chances of 
failure and misfortune. Oct. 2, 1888. Birkert v. Knick- 
erbocker Ice Co. Opinion by Earl, J. 


NUISANCE—RIPARIAN RIGHTS—POLLUTION—MUNIC- 
IPAL CORPORATION — SEWERAGE — ESTOPPEL. — (1) 
Plaintiff, living in the suburbs of a city, collected the 
waters of a stream, which rose in the city and flowed 
across his premises into an artificial basin, for domes- 
tic uses, etc. The city constructed sewers, which dis- 
charged surface water, the sewage of houses and the 
contents of water-closets into the stream above plain- 
tiff's land, so as to render its water unfit for use, and 
cover its banks with filthy sediment. Held, that 
plaintiff was entitled to damages for injuries to health 
and property, and to an injunction restraining the 
nuisance. (2) Plaintiff is not estopped from seeking 
such relief by acquiescence in the city’s system of sew- 
erage, there being no evidence that he had encouraged 
the system, or by word or deed induced the authori- 
ties to direct the sewers so that the flow from them 
would reach his premises. Oct. 2, 1888. Chapman v. 
City of Rochester. Opinion by Danforth, J. 


TAXATION—COLLECTION— CORPORATIONS — INSOLY- 
ENCY AND RECEIVERS.—(1) When the receiver of a 
railroad company is operating the road, recourse may 
be had to the funds in his hands, for the payment of 
the tax on the franchise of the corporation levied un- 
der the New York Corporation Tax Act. Laws 1880, 
chap. 542, as amended by Laws 1881, chap. 361. (2) Al- 
though such a tax is not a lien on any specific prop- 
erty of the corporation, if the receiver has in his 
hands money arising from the earnings of the road 
sufficient to pay the tax, the State has a paramount 
right to collect it before that money is paid away by 
thereceiver. (3) The act of 1880, us amended, provides 
in section 7 that the tax ‘shall be collected for the use 
of the State in the same manner as other taxes are by 
law collected from such corporations; ’’ and in section 
9, for suits by the attorney-general for and in the name 
of the people. The proceedings under section 7 would 
be regulated by 1 Revised Statutes, page 418, sections 





22, 23, as amended by Laws of 1857, chapter 456, which 
provide for a petition for sequestration and discovery. 
Held, that the rule that where the proceedings to en- 
force the collection are prescribed by the act which 
imposes the tax, such proceedings only can be taken, 
is not to be applied to the case of a corporation, a re- 
ceiver of whose property has already been appointed, 
and which is hopelessly insolvent. It is claimed how- 
ever that when a receiver is appointed by the court, if 
he operates the railroad under its order, he does s¢ 
by virtue of the equity powers of the court conferred 
by the Constitution; and hence that the receiver is 
not bound to pay the taxes, although he receives all 
the earnings of the company. But what does the re- 
ceiver operate? Under this order of the court he takes 
possession of all the property of the corporation, and 
proceeds to operate, that is, to run, its trains, and to 
do all that was formerly done under the direction of 
the board of directors. In this way he uses the fran- 
chise which has been conferred by the State upon the 
company, and he uses it as an officer of the court 
which is administering the affairs of the company, 
and through the court he acts as the company to the 
same extent, pro hac vice, as if the board of directors 
were operating the railroad. It is the franchise which 
is being used in both cases, only in one case it is used 
for the company, and substantially by it, by means of 
its board of directors; while in the other case the 
same franchise is being used, and the road is operated 
under it, by an officer of the court, until by virtue of 
the legal proceedings connected with the receivership, 
the receiver is discharged, and the road returned to 
its former possessors, or other proceedings taken un- 
der a reorganization, as provided by law. The learned 
counsel for the receiver has cited the case of Com. v. 
Bank, 123 Mass. 493, as authority for the proposition 
that after a corporation is placed in the hands of a 
receiver no tax of this nature can be levied upon or 
collected from it. But the case isnot in the least an- 
alogous to the one under discussion. In the case in 
Massachusetts the tax was laid upon the amount of 
the average of deposits in the bank for the preceding 
six months, which was held to bea tax on the value 
of the franchise thus ascertained; and it was further 
held thatif on the day when the tax was to be laid the 
bank was in the hands ofa receiver, it was not liable 
to pay any part of the tax, although it transacted busi- 
ness during a part of the preceding six months. It 
will be seen however that the receiver was appointed 
under a decree of the court perpetually enjoining the 
bank from doing any further business, and the re- 
ceiver was appointed to wind up its affairs, and the 
bank was at once and forever deprived of the exercise 
or use of its franchise. The court held that as the tax 
was upon the franchise, the value of which was to be 
ascertained on the day the tax was imposed, by refer- 
ence to the amount of the average of deposits for the 
past six months, if on that day the franchise had 
ceased to exist, no tax could for that reason be im- 
posed; and it was wholly immaterial that for a por- 
tion of the preceding six months the franchise had 
been in existence and was actually used. It thus ap- 
pears that the appointment of the receiver was one of 
the steps to wind up a corporation which was, on the 
day set forthe imposition of the tax, to all intents 
and purposes, dissolved, and was no longer in exist- 
ence, and bence the decision of the court was entirely 
unassailable. No such fact exists in the case before 
us. The corporation was not dissolved in form nor in 
substance so faras this question is concerned. The 
franchise was in existence and was actually used, and 
no decree of dissolution had ever been pronounced. 
The agent who used the franchise was an officer of the 
court, acting under this authority, instead of the 
board of directors; but it was the franchise of the 
compapy which was in use at all times. In Trust Co. 
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v. Railroad Co., 117 U.S. 434, the Supreme Court of 
the United States, while declining to give preference 
to receiver’s certificates over mortgage bondholders 
under the facts in that case, did grant preference to 
the claims of the State for taxes. The taxes were, it 
is true, upon property; but the case is not authority 
for the proposition thatif the tax is not a technical 
lien on specific property when imposed, then no pref- 
erence can be granted in a case like this. We reiterate 
the statement of Porter, J., in Re Receivership, etc., 
3 Abb. Dec. 239, that there is great force in the claim 
that *‘ the State has succeeded to all the prerogatives 
of the British crown, so faras they are essential to 
the efficient exercise of powers inherent in the nature 
of civil government, and that there 1s the same prior- 
ity of right here, in respect tothe payment of taxes, 
which existed at common law in favor of the public 
treasury.’’ Oct. 2, 1888. Central Trust Co. v. New 
York City & N. R. Co. Opinion by Peckham, J. 


ASSESSMENT—CORRECTION OF ERRORS —BANKS 
AND BANKING.— Laws of New York of 1866, chap- 
ter 761, subjects the real estate of banks to ordi- 
nary taxation, and provides for the assessment of the 
stock after deducting the assessed value of the real es- 
tate. Laws of 1859, chapter 302, provides that any one 
aggrieved by an assessment may before the Ist day of 
May make application to have the same corrected, and 
the commissioners, if they judge the assessment errone- 
ous, may correct it. Thesame act authorizes the com- 
missioners at any time before the 2d of April to in- 
crease any assessed valuation, but not without giving 
notice to the party affected by the increase twenty 
days before the closing of the books, which were 
closed on the lst day of May. Held, that where the 
assessed valuation of the real estate of a bank has 
been reduced upon application made April 30, the com- 
missioners may increase proportionately the assess- 
ment on the stock, though the required notice of such 
increase is then impossible. If we look at the literal 
language of the statute of 1866 (swpra), and the literal 
language of section 10 of the act of 1859 (supra), it is 
impossible not to see that the defendants have kept 
within the terms of each, and we think they were jus- 
tified in correcting the record as to the shares by mak- 
ing it conform to the result required by these statutes. 
They did not in fact increase the assessed value of the 
shares, but simply withdrew from the shareholder the 
benefit of a credit to which he became disentitled, 
and which was in fact erroneous in consequence of the 
reduction involuntarily made in the valuation of the 
banking-house. There seems to be an essential differ- 
ence between an increase of assessed valuation of an 
item of property standing by itself,and an item of 
property which for the purpose of valuation cannot be 
separated from other property, and upon the true 
value of which the assessed value of the item must 
depend. In the latter case the change is rather for- 
mal than substantial, and as applied to the case before 
us is like an error in arithmetic—clerical, and not sub- 
stantial. The taxis not increased, but is differently 
distributed, yet practically coming from the same 
fund; for whether paid directly by the bank out of 
the dividends, as under section 6 of the Laws of 1866 
(supra) it might have been, or by the stockholder di- 
rectly, as in fact it was, would make no difference. In 
either case it would come out of his funds or credits, 
and the aggregate, whether imposed on real estate or 
on the shares, would be the same, and in no respect 
exceed his just proportion of the general tax. But 
however that may be, it is apparent that the defend- 
ants, as commissioners, had jurisdiction over the per- 
son of the shareholder and over the subject of the tax. 
In dealing with the question brought before them, 
they exercised a judicial function, and if in error, no 
action lies against them unless that error was perpe- 





trated maliciously. The judgment appealed from 
should therefore be reversed, and a new trial granted, 
with costs to abide theevent. Oct. 2, 1888. Apgar vy. 
Hayward. Opinion by Danforth, J. Peckham, J., 
dissenting. 

WHARVES—FRANCHISES—RIGHTS OF THE PUBLIC.— 
The State of New York by letters-patent in 1853 gave 
to plaintiff’s predecessor in title authority to erect 
docks oncertain land under water, to promote the 
commerce of the State, ‘and for no other purpose,” 
with privilege of charging dockage therefor, to be regu- 
lated by the Legislature, reserving to the public the 
right to use the land until actually appropriated for 
such docks; and provided that unless the same be so 
constructed within five years the grant was to be void. 
After the dock was constructed a street was opened 
leading to it, and to high-water mark on each side. 
Held, that plaintiff could not by injunction prohibit 
the use of the dock for commercial purposes, it being 
free to the public therefor upon payment of the pre- 
scribed dockage. The consideration of the grant is 
the erection of a dock, not for private use according 
to the views or interest of the grantee as an individual, 
but such dock as ‘‘shall be necessary to promote the 
commerceof the State,” and upon a compensation 
“from persons using it,”’ not fixed at the whim or by 
the caprice or pleasure of the grautee, but by the Leg- 
islature. As the object of the act is public and co- 
extensive with the State, it must follow that all may 
use the thing granted who are engaged in promoting 
that object; and asthe use of the thing alone raises 
the right of compensation, it cannot be made to de- 
pend upon theselection by the grantee either of the 
time of using or of the persons who shall use the dock 
or wharf. These things are as independent of his con- 
trol as are the winds and tides, upon whose favorable 
condition an easy access to the dock may at times de- 
pend. The plaintiff puts his right to maintain the 
dock upon the letters quoted, and that right seems to 
us inconsistent with an individual control, which if 
now tolerated would permit him to substitute his own 
pleasure for the public interest, and devote a dock, 
which came into existence because ‘* necessary to pro- 
mote the commerce of the State,’’ to such domestic 
business or other uses as his views of individual inter- 
est or profit might suggest. Theincongruity of such 
a conclusion with the purpose declared by the State 
through its commissioners is scarcely lessened by the 
assertion of the plaintiff ‘“‘that the dock in question 
did subserve the interests of commerce, though its use 
was limited to the needs of the immediate neighbor- 
hood.” The grant provides for the whole State, and 
not the traffic of a single neighborhood. Oct. 2, 1888. 
Harper v. Williams. Opinion by Danforth, J. 

WILLS—PROBATE AND CONTEST—PROOF OF EXECU- 
TION — APPEAL — REVERSAL— DIRECTING ISSUE.— (1) 
The attestation clause of a will stated that the wit- 
nesses had *‘ signed the within in the presence of each 
other and of the testator, who acknowledged it to be 
his last will and testament.’’ The entire instrument 
was in the handwriting of the testator. The recollec- 
tion of the witnesses was imperfect, and there was no 
positive proof that the subscription of the testator 
was made in their presence or acknowledged to them, 
but each of them testified that the circumstances must 
have been as stated in the attestation. Held sufficient 
proof of publication. No particular form of words is 
required or necessary to effect publication. Lane v. 
Lane, 95 N. Y. 494. And recently in Re Beckett, 103 
N. Y. 167, a case of a holographic will, so close and se- 
vere a criticism of the termsand manner of publica- 
tion was considered needless. Wehave here a testa- 
mentary disposition of the estate, which the witnesses 
recognized to be in the handwriting of deceased, 
signed unquestionably by him; and an attestation 
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clause, also in the handwriting of deceased, signed by 
them, which states it was signed by them in the pres- 
ence of each other, and of the testator, and that the 
testator acknowledged the instrument to be his last 
will and testament. The only supposed doubt as to 
the matter is cast by the inability of the witnesses to 
recollect precisely what took place in detail. We 
think that it is a sufficient compliance with the statu- 
tory requirements, if in some way or mode the testa- 
tor indicates that the instruments the witnesses are 
requested to subscribe as such is intended and under- 
stood by him to be his executed will. In probate cases 
the courts should look to the substance of the transac- 
tion, and see that there was no opportunity for im- 
position “or fraud. This will must have been pre- 
sented to the witnesses by the testator for them to 
sign it, and sucb an act was equivalent to a communi- 
cation by him that he intended to give effect to the 
paper as his will. If the paper was signed in the pres- 
ence of the witnesses, that act was a sufficient com- 
pliance with the statute as to acknowledgment of the 
subscription. If signed before being presented to 
them, the exhibition of the paper, with his acknowl- 
edgment that it was his last will and testament, was a 
sufficient acknowledgment of the signature and publi- 
cation of the will, within the rule laid down by this 
court in Re Phillips, 98 N. Y. 267. In the case of 
Lewis v. Lewis, 11 N. Y. 220, cited by the surrogate, it 
appeared affirmatively by the witnesses that the paper 
was so folded that they did not see any subscription, 
and that testator only said that ‘‘I declare the within 
to be my free will and deed.” Such affirmative proof 
of what took place brought the case clearly within the 
operation of the statute, and invalidated the execu- 
tion. In that case however Allen, J., said: ‘“‘ Mere 
want of recollection on the part of the witnesses will 
not invalidate the instrument, and in the cases cited 
by counsel the courts establishing the wills propounded 
have done so upon the ground that they were satisfied 
from the circumstances proved that the wills were 
duly executed, and that the witnesses had forgotten, 
thus relieving the parties interested against the in- 
firmities of humanity andthe uncertainty of human 
recollection.’’ The attestation clause here is entirely 
consistent with the execution of the paper by testator 
in the presence of the witnesses, and nothing in the 
circumstances of this case pointing to any fraud or un- 
due influence, and none being charged, we think the 
presumption should prevail that all formalities have 
been observed, and we therefore are disposed to sus- 
tain rather than to reject this testament, for we feel 
satisfied that it was duly executed and published. (2) 
Section 2588 of the New York Code of Civil Proced- 
ure, providing that on the reversal of a decree made 
on an application for the probate of a will, or for the 
revocation of the probate,if the reversal is upon a 
question of fact, the appellate court shall direct a trial 
by jury of the material questions of fact arising, does 
not apply to acase where there is no conflict as to 
the facts, the only question being as to the conclusion 
to be drawn from these facts, although the judgment 
of reversal states that it was made upon questions of 
fact as wellas of law. Oct. 2, 1888. Wiéll of Hunt. 
Opinion by Gray, J. 


> 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


HIGHWAYS — OBSTRUCTION — SKIDS — PROVINCE OF 
sJuRY.—Defendant, in order to unload several barrels 
of sugar, weighing 300 pounds each, into his store, 
placed a skid across the sidewalk in front of the store, 
and plaintiff, in attempting to pass over it, fell, and 
was injured. There was an alley leading to the rear of 
the store, but the unloading could not have been there 
accomplished without great inconvenience, and de- 








fendant followed the customary method of handling 
such goods. Held, that the necessity required to 
justify such use of the sidewalk need only be reason- 
able, and not absolute, and that the question of rea- 
sonable necessity was for the jury. Wis. Sup. Ct., Sept 
18, 1888. Jochem v. Robinson. Opinion by Cassoday, J. 

LIBEL AND SLANDER— PRIVILEGED COMMUNICA- 
TIONS — PLEADINGS IN ACTIONS.—AIl charges, allega- 
tions and averments contained inregular pleadings ad- 
dressed to and filed in a court of competent jurisdic- 
tion, which are pertinent and material to the redress 
or relief sought, whether legally sufficient to obtain it 
or not, are absolutely privileged. However false and 
malicious, they are not libellous. This privilege rests 
on public policy, which allows all suitors (however 
bold and wicked, however virtuous and timid) to se- 
cure access to the tribunals of justice with whatever 
complaint, true or false, real or fictitious, they choose 
to present, provided only that it be such as the court 
whose jurisdiction is invoked has power to entertain 
and adjudicate. The alleged libellous matter in the 
present case, being contained in a bill praying for an 
injunction, was relevant and material; consequently, 
absolutely privileged. The bill was sworn to by Wil- 
son on the 21st of February, 1884. The alleged libel 
consists in the imputation to Sullivan of the crimes of 
perjury, and attempting to bribe or suborn witnesses 
to commit perjury. The allegations of the bill upon 
both these topics—though upon the former they are 
much less specific than they should be—are all perti- 
nent to the object for which the bill was filed. They 
come up to any sound test which has ever been laid 
down in England or America, so far as we know, 
touching the privilege of pleading. They constitute 
matter of absolute, unconditional privilege, according 
to all authorities; because they are both relevant and 
material to the object contemplated by the bill. In 
connection with the necessary details as to the matter 
of Sullivan’s testimony, the fact that he testified 
falsely, and the fact that he attempted to suborn wit- 
nesses to corroborate his false testimony would, inre- 
ply to him, have been admissible evidence in the orig- 
inal case—the one in which he testified; and had they 
been proved to the satisfaction of the jury which de- 
termined that case, the verdict might have been the 
reverse of what it was, and the judgment which the 
bill sought to enjoin might never have been rendered. 
And as to the injunction applied for by the bill, if 
these facts were not material and relevant, the bill 
contained nothing that was, for the whole stress of the 
bill was upon them. They contributed the entire 
basis upon which it rested. The case made was one 
in which the complainant sought relief by injunction 
against a judgment procured by the false and corrupt 
testimony of the plaintiff in that judgment, because 
of such perjury, and because of newly-discovered evi- 
dence (to-wit, an attempt to suborn witnesses) tend- 
ing to prove the perjury. Unless it can be said thata 
whole bill is irrelevant to itself, these facts are rele- 
vant; unless it can be said that a whole bill is imma- 
terial to its own structure, these facts are material. 
They are not only material, bat the most material 
which the bill contains. True, they are not legally 
sufficient, especially as the bill does not set out in 
what the false testimony consisted, nor show that the 
judgment or verdict could not have been obtained 
without it. Richardson v. Roberts, 25 Ga. 671. But 
that the bill lacked sufficiency either in substance or 
fullness did not deprive it of privilege; the very ob- 
ject of the privilege being to allow unstinted oppor- 
tunity to take the opinion of the court upon questions 
of sufficiency, as well as others arising in the cause. 
lt is not necessary that a bill shall be able to with- 
stand a demurrer, general or special, in order that the 
matter it contains, though false and malicious, shall 
not be libellous. On thecontrary, if brought in the 





384 


THE ALBANY LAW JOURNAL. 























proper court, it stands clear of the law of libel, save as 
to such of its matter as is irrelevant or immaterial. A 
weak bill enjoys precisely the same immunity as a 
strong one; before the law of libel they are equals. 
On the general subject of privilege, and particularly 
ou the absolute protection of pleadings in judicial pro- 
ceedings, see Starkie Sland. 246 et seq.; Townsh. 
Sland. & Lib. 381; Odger Sland. & Lib. 191. Our Code, 
in section 2980, enumerates various instances of con- 
ditional privilege, but deals not at all with uncondi- 
tional or absolute privilege. This is shown clearly by 
the next section, which declares that ‘‘in every case 
of privileged communications, if the privilege is used 
merely as a cloak for venting private malice, and not 
bona fide in promotion of the object for which the 
privilege is granted, the party defamed has a right of 
action.’’ The characteristic feature of absolute, as dis- 
tinguished from conditional, privilege, is that in the 
former the question of malice is not open; all inquiry 
into good faith is closed. And in testing pleadings, 
the marks of absolute privilege are relevancy and ma- 
teriality. Where these are wanting there is no privi- 
lege, or only conditional privilege at most. The Code 
does not mention pleading as a class or instance of 
privilege; and, unless it had done so, we cannot sup- 
pose that it meant to change the prior law concerning 
it. The terms “every case,’’ in the section we have 
quoted, are to be construed, every case of conditional 
privilege; that is, such privilege as the preceding sec- 
tion deals with. Generalizing the law of the matter, 
as we understand it, and applying the same to this 
case, we hold as follows: All charges, all allegations 
and averments contained in regular pleadings ad- 
dressed to and filed in a court of competent jurisdic- 
tion, which are pertinent and material to the redress 
or relief sought, whether legally sufficient to obtain it 
or not, are absolutely privileged. However false and 
malicious, they are not libellous. This privilege rests 
on public policy, which allows all suitors (however 
bold and wicked, however virtuous and timid) to se- 
cure access to the tribunals of justice with whatever 
complaint, true or false, real or fictitious, they choose 
to present, provided only that it be such as the court 
whose jurisdiction is involved has power to entertain 
and adjudicate. The alleged libellous matter in the 
present case, being contained in a bill praying for an 
injunction, was relevant and material, consequently 
absolutely privileged. Ga. Sup. Ct., May 23, 1888. 
Wilson v. Sullivan. Opinion by Bleckley, C. J. 
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NOTES. 

N the following petition, the County Court of 
Chautauqua county, N. Y., ordered{that the peti- 
tioner might assume the name of George Vere Hobart: 
The petition of George Vere Hobart Philpott respect- 
fully represents unto this honorable court: That at 
Port Hawkesbury, Cape Breton, Nova Scotia, on the 
seventeenth day of January, in the year one thousand 
eight hundred and sixty-five, your petitioner was 
born and straightway, as soon thereafter as was con- 
sonant with the age and strength of your petitioner, in 
combination of the surname of his father and his fore- 
fathers and certain family likes and traditions, with- 
out the affirmative consent of your petitioner who oc- 
cupied a purely negative position, except as your peti- 
tioner is informed and is willing to believe, your peti- 
tioner rebelled insomuch as was compatible with con- 
comitant circumstances, by no right save parental 
prerogative and the rite of the church, he had thrust 
upon him the cumbersome and mirth-provoking name 
by him, amidst the jeers and taunts of an unfeeling 
kind, for near the fourth of a century, borne in seem- 
ing fortitude and he hopes with rectitude, and by 
which, now being of full age and a permanent resident 
of this State and of the said county of Chautauqua, 








there being no suits pending nor outstanding com- 
mercial paper, nor judgments against him, whatso- 
ever, he now petitions for such relief in the premises 
asis agreeable to equity and good conscience, and 
within, following the just laws and statutes in such 
case made and provided, the province of this honor- 
able court, and prays, upon and because of the grounds 
and for the reasons herein and hereinafter, as by law 
required, fully and at large set out, that he may be 
lawfully stripped of his surname, and as George Vere 
Hobart, from then, thenceforth and forever be known, 
because and for that the first syllable of the surname 
of your petitioner, when pronounced as phonetically 
spelled and then associated with the last syllable 
thereof, suggests to that vast and humorously in- 
clined and punning portion of the common public 
many and annoying calembours upon utensils more or 
less intimately connected with the household and the 
kitchen, of many metals and divers wares, which by 
many quibbles, much play upon words, and certain 
presumed apt expressions, with exasperating laughter 
and self-satisfied smiles, with never ending and ever 
varying changes constantly rung upon degrees of 
emptiness and fullness, and pots and kettles of all 
manner of use and kind, from the humble yet seduc- 
tive jack-pot unto those of tinkling brass, ‘‘up and 
down and all around they hammer away like a nailer,” 
with much synthetic reasoning and synonyms galore, 
until both puns and punsters unto your petitioner are 
moss grown and ivy covered in their antiquity. And 
again, innocently, persons who never dreamed a pun, 
nor would they know one if they saw it, having never 
heard the name, right common too in England, are at 
loss how to proceed therewith, contort the same by 
speech and pen into all manner of shapes and forms 
and combinations of sounds, vowels, consonants and 
combinations of the alphabet, and the name the fore- 
fathers of your petitioner bore in honor, resignation, 
England and Nova Scotia where the good people are 
more staid and less humorously inclined, straightway 
is a byword in the land and in the mouth of the un- 
refined, and is, in many renderings, lost in identity, 
and your petitioner, by ignorant metamorphosis, is 
Mr. Phillip Pott, Filpot, or worse than all, Full Pot, 
in which pseudonyme those same humorously inclined 
and merry friends with a keen sense of the ridiculous 
find much themselves and admiring auditors to please, 
and many suggestions of the symposium, and the 
more vulgar ones, by tentative and that same syn- 
thetic reasoning and apt association of ideas and 
things, are led to common-place expressions relative 
the “ growler,” whatever that same may be, and by 
quick transition, unto the chasing thereof. Where- 
fore, with no disposition to lessen the sum of human 
happiness, having passed thro’ the stages of ‘‘ menling 
infancy; of school boy days’’ now proudly treading 
the busy stage of manhood; having stood the “ taunts 
and jeers of outrageous fortune”’’ through all those 
years of puns and punishment for no wrong by him 
committed; desiring a name that in this cosmopoliti- 
cal country will add dignity to rather than detract 
from a promise to pay, through the conscience of this 
honorable court he seeks an equalization of amuse- 
ment and protection in the years to come as he glides 
down or struggles up the pathway of life, as the fates 
decree, toward a setting sun, feeling that this honor- 
able court will presume, for the reasons aforesaid, and 
believe with him that all the “* foul deeds’’ which may 
by him have been committed, or by those who came 
before him, lived like him affiicted, and died without 
an epitaph, for what will rhyme with pot, even unto 
the third and fourth generation are outlawed or have 
in the crucible of puns been “burnt and purged 
away,’’ your petitioner entreats the granting of his re- 
quest and your petitioner will ever pray. 

Smith & Brown, attorneys for petitioner, 410 Fay- 
ette street, Jamestown, New York. 
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CURRENT TOPICS. 

HE sixth of this month signalized the retirement 
of a distinguished lawyer from practice, and 
the return of another to practice or his retirement. 
Also the lien that the lawyers of this country seem 
to have on the presidency. Very possibly also the 
great number of the profession who have been neg- 
lecting their professional business, and running up 
and down the land in the production or direction 
of public opinion, will now consent to return to 
their anxious clients and the stagnant courts. Very 
possibly that great lawyer and statesman, guardian 
of public morals and champion of public order, 
Col. Fellows, will now consent to come off the 
stump and start a boodler or two on his way to 
acquittal. We have not heard what has become of 
the proposed amendment to the Constitution, pro- 
viding for a commission to help the Court of 
Appeals out of the lurch, but we suppose it has 
been lost for want of the requisite number of votes 
on the question. If so, we hope it will never be 
found, but that our law-makers will address them- 
selves to the evident duty of furnishing a perma- 
nent and sufficient number of judges, and thus 
reducing the surplus of causes. Nor have we 
heard whether Judge Gray or Judge Rumsey 
has been elected, but it probably does not make 
much difference except to the gentlemen them- 
selves, even if it much concerns them. We hope 
we have heard the last of tariff for one while, con- 
fident that the lawyers are competent to hold their 
own as against the stray British barristers who 
come here to prey on their commerce, and that the 
tariff on their prices is not likely to come down. 
So a truce for four years to torches, banners, spout- 
ing, bad language, robust lying, wagering, bully- 
ing, chicanery, treachery, forgery, perjury, bribery, 
prophecy, and the pretended enmity of the news- 
papers. Since writing the foregoing, we have 
learned that the complexion of the court continues 

gray, and that of the governor continues rumsy. 


Unnecessary particularity is dangerous. Surplus- 
age sometimes avoids an indictment. When we do 
not know the particulars of a transaction for cer- 
tain, we are generally careful not to state them and 
thus expose our ignorance to detection. But our 
English brethren, in describing the affairs of this 
country, are seldom governed by any such timid- 
ity. Thus the London Law Times says: ‘‘ We take 
the following from an interesting address by Hon. 
George Hoadley, a judge of the Washington Dis- 
trict Court, United States, to the leading practi- 
tioners of his district.” There are only two correct 
statements in this — the address was by Hon. George 
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Hoadley, and it was interesting. All the rest is 
wrong. Mr. Hoadley is not and never was a judge 
of that court; there is not and never was any such 
court; and the address was not ‘‘to the leading 
practitioners of his district.” A little attention to 
the statements in the source whence our contempo- 
rary derived this exclusive information would have 
shown that the address was before the American 
Bar Association at Saratoga. We frequently receive 
letters and papers addressed ‘‘ Albany, U. 8. A.” 
A lawyer from the west says on a visit to England 
last summer a prominent member of the bar, in 
conversation with him, condemned our government 
because the president had power to imprison the 
chief justice, and had actually exercised it this 
year. He must have been thinking of some duress 
which Mr, Justice Lamar brought upon the presi- 
dent to appoint him. 


But however this may be, the Texas Court of 
Appeals cannot effectually override the Supreme 
Court of the United States, it seems, for the latter 
court have actually reversed the decision of the for- 
mer court in regard to the taxation of drummers, 
made in defiance of the decision of the decision of 
the Federal Court in the Robbins Case. Mr. Justice 
Bradley, replying to the assertion of the State 
court that the decision in the Robbins Case is incon- 
sistent with other decisions of the same court, ob- 
serves that even if this is true, the Robbins Case de- 
clares the present law, This reminds us of a pas- 
sage between the late William A. Beach and his 
brother-in-law, Judge Rosekrans. Mr. Beach made 
a motion, and the judge said he was against him, 
but Beach continued arguing, and cited an authority 
which he pronounced the very latest. ‘‘ You are 
mistaken, Mr. Beach, there is a later one the other 
way,” said the judge. ‘‘I am not aware of any 
such decision,” said the great lawyer. ‘‘ Oh, yes,” 
sweetly replied the judge, ‘‘the one I made in this 
case ten minutes ago. Any other motions, gentle- 
men?”? Now if that Texas court has any motions 
to make we would like to see it go through them. 
But would it not be well for that sapient tribunal 
to consider whether it is fair to its own citizens to 
pronounce decisions which it must know are sure 
to be overruled. Texas needs commerce and drum- 
mers, and it is bad policy to shear a sheep too 
close. 


An advertisement of the West Publishing system 
is amusing as illustrating the changeableness of the 
law. The advertisement says that no lawyer in 
California who does not take the ‘‘reporters” can 
succeed against one who does, because the “‘ report- 
ers” are ahead of the State reports by two years. 
‘*It”—the reporter system—‘‘shows what the 
law is to-day.” ‘‘They”—the State reports — 
‘‘show what it was two years ago.” Precious 
common-law system, that cannot be depended on 
to be of the same mind for two years! But it is 
true, 
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A correspondent assures us that Mr. Leary, the 
chief clerk in the office of the surrogate of the 
county of New York, ‘‘is one of the most painstak- 
ing, efficient and able assistants that any judicial 
officer and court ever had.” Also that he is an 
American born. This is well. Also that he works 
often on Sundays. This is bad — bad for health, 
morals and example. We hope he will stop it, and 
surely he can afford it if he ‘‘ gets the raise” he 
wants. Our Supreme Court judges do not work on 
Sunday, but then they do not get $7,500 a year. 





The Journal of Jurisprudence, commenting on the 
contempt case in the Bahamas, where the offender 
was sentenced to whipping and imprisonment for 
life, says: ‘‘The foregoing sentence was doubtless 
one of extraordinary severity, but we do not pro- 
nounce it too severe. We have not such informa- 
tion of the circumstances as would warrant us in 
pronouncing’any judgment upon it. If the inten- 
tion of the prisoner was to murder the judge upon 
the bench, no sentence short of death could have 
been too severe; and apart from this, an exemplary 
sentence might be justified by the prevalence in the 
islands of a spirit of contempt of authority and 
ferocious resistance of the law. But whatever may 
be thought of the severity of the sentence, there 
can, we think, be but one opinion as to the impro- 
priety of the manner in which the case was dealt 
with by the chief justice. It is monstrous that a 
man should be sentenced to penal servitude for life 
summarily without trial, and it is contrary to every 
sense of decency and propriety that a sentence of 
penal servitude should be passed by a judge who is 
himself the injured party. We have no sympathy 
with the protest which is sometimes taken, and 
which has met with some sympathy in recent judg- 
ments in the High Court, against the possession 
and the exercise by the judge of a power to inflict 
a summary sentence for that gross disrespect for 
the dignity of judicial authority which amounts to 
a contempt of court. Such a power is necessary in 
order to maintain the authority and dignity of the 
court, and order and decorum in the conduct of its 
proceedings. If a man persists in interrupting pro- 
ceedings, as in expressing approval or dissatisfac- 
tion, the court has the power to repress him, and it 
is necessary sometimes that this power should be 
exercised. In such a case it would be absurd to 
dispose of the matter otherwise than summarily, 
and three days in jail is quite an appropriate cor- 
rective. But it is otherwise when the offense is of 
so heinous a character as to infer a heavy punish- 
ment. In such a case there is no reason why the 
prisoner should not be tried in the ordinary way, 
and every reason why the utmost discretion should 
be exercised in the conduct of the prosecution. 
The matter has become a question not merely be- 
tween the criminal and the law, but also between 
the criminal and the officers and administrators of 
the law; and as the prosecution and the trial must 
necessarily be conducted by members of the latter 





class, it is most desirable that the proceedings 
should be void of every appearance of partiality, 
Such could not be the character of proceedings 
when, as here, in passing sentence the judge was 
avenging personal assault and indignity offered to 
himself. But one excuse for the conduct of Chief 


Justice Austin suggests itself, he may have been 
satisfied that Taylor was quite determined, sooner 
or later, to do for him, and he may therefore have 
resolved to take effectual steps to frustrate that 
intention by locking Taylor up for life.” 


What warrant has the Tribune for saying that in 
advising Jaehne to go to the Federal Supreme 
Court, his lawyer ‘‘has been guilty of buoying him 
up with false hopes.” Perhaps he did not advise 
the appeal, or perhaps he advised it, pointing out 
the slenderness of the chance. Perhaps the pris- 
oner insisted on the appeal against advice. All 
these things are common. Such newspaper writ- 
ing is reckless and unjust, and yet newspapers are 
asking to have more license. 


——__>—__—— 
NOTES OF CASES. 


[* Smith v. Niagara Fire Ins. Co., Vermont Su- 

preme Court, October 6, 1888, it was held that 
under an insurance policy stipulating that no offi- 
cer, agent or representative of the company should 
be held to have waived any of its conditions, un- 
less such waiver was indorsed on the policy, an ad- 
juster cannot orally waive a condition requiring the 
insured, within thirty days after a loss, to furnish 
defendant a statement thereof, signed and sworn 
to. The court said: ‘‘ Having held that Turner 
had authority to waive any condition of the policy, 
the question remains whether he could do so save 
in the manner provided by the contract. One con- 
dition of the policy is that no officer, agent or rep- 
resentative of the company should be held to have 
waived any of the conditions of the policy, unless 
such waiver was indorsed on the policy. This pro- 
vision was a valid one, binding upon the parties, 
and effect should be given to it. While the de- 
fendant could give its oral consent to a waiver of 
the statement, no officer, agent or representative 
could consent unless the consent was indorsed on 
the policy. This point we think well taken. In 
Carrigan v. Insurance Co., 53 Vt. 418, the contract 
provided that no agent was empowered to waive 
any of its conditions without special authority, etc., 
and it was held that this term referred to special 
agents, not general ones, and the case notes the dis- 
tinction between the two; here the limitation is 
upon the authority of any officer, agent or repre- 
sentative. If Turner was not an officer, he was cer- 
tainly a representative, and his want of authority 
to waive any condition, unless by writing, indorsed 
on the policy, was brought to the knowledge of 
the plaintiff by the contract itself; and where an 
agent’s acts are in excess of such authority the 
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principal is not bound. Insurance Co, v. Wilkinson, 
13 Wall. 222; Packard v. Insurance Co. (Me.), 15 
Ins. Law J. 475. Where an agent has apparent au- 
thority to do an act his principal is bound, and if 
the latter claims that the act is in excess of the 
agent’s real authority, he should show actual notice 
to the party with whom he deals. In the case at 
bar the law presumes notice. It is a part of the 
contract. The plaintiffs agreed to it. Why should 
they be released from it? In Walsh v. Insurance Co., 
73 N. Y. 5, the court were called upon to meet a 
question similar to the one involved here, and they 
said: ‘The company could itself dispense with this 
condition by oral consent as well as by writing, and 
Carpenter (the agent) unless specially restricted 
would have possessed, in this respect, the power of 
the principal. But the policy contains the provis- 
ion that no agent of the company shall be deemed 
to have waived any of the terms and conditions of 
the policy unless such waiver is indorsed on the 
policy in writing. This is a plain limitation upon 
the power of agents, and can mean nothing less 
than that agents shall not have the power to waive 
conditions except in one mode, viz., by an indorse- 
ment on the policy. The plaintiff is presumed to 
have known what the contract contained, and the 
proof tends to the conclusion that this provision 
was brought to his notice. He saw fit however to 
accept the assurance of the agent that an entry in 
the register was sufficient. It is difficult to see 
how, upon the law of contracts and agency, the 
plaintiff can recover. The entry in the register was 
not an indorsement on the policy. The oral con- 
sent was an act in excess of the known authority of 
the agent. The provision was designed to protect 
the company against collusion and fraud, and the 
dangers and uncertainty of oral testimony. The 
case seems to be a hard one for the plaintiffs, but 
courts cannot make contracts for parties, nor can 
they dispense with their provisions.’ The same 
court, in Marvin v. Insurance Oo., 85 N. Y. 278, in 
disposing of an analogous question, said: ‘ Here the 
policy in plain terms denied to any agent, local or 
general, the power to waive conditions; reserved 
that authority solely to the head office and some 
officer of the company there, and gave notice to 
the assured, upon the face of his policy, of the ex- 
istence of this restriction. Henkle therefore had 
no power to waive payment.’ The same rule has 
been followed in Massachusetts. Forbes v. Insur- 
ance Co., 9 Cush. 470. In Bank v. Insurance Co., 11 
Cush. 265, under a like limitation, an agent took 
the policy, made a memorandum on a book, and 
told the assured that it was the same as if indorsed 
on the policy. The court held that the policy was 
void. In Hale v. Insurance Co., 6 Gray, 169, the 
policy prohibited previous insurance without the 
consent of the president in writing. It was held 
that the policy was invalid, although the jury found 
an oral consent by the president. The same ques- 
tion arose in the late case of Kyte v. Assurance Co., 
10N. E. Rep. 518. After discussing the question 
of the agent’s authority, the court said: ‘Even if 





the agent had the fullest authority, could the con- 
ditions of the policy be waived other than in the 
manner in which they provide for such waiver? 
The company, which has seen fit to prescribe that 
the terms and conditions of its policy shall only be 
waived by its written or printed assent, has pre- 
scribed only a reasonable rule, to guard against the 
uncertainties of oral evidence, and by this the as- 
sured has assented to be bound.’ If in this case, 
Turner, by consenting orally to a waiver of the 
proofs of loss, can estop the defendant from raising 
this defense, then the clause of the contract requir- 
ing the waiver of a condition to be indorsed on the 
policy is rendered nugatory. No one can success- 
fully contend that the company has not the right 
to restrict the power of its agents; and when such 
power is limited, is there any good reason why 
such limitation should not bind the assured? The 
plaintiffs cannot rely upon their ignorance of the 
terms of their contract. Certainly not, in the ab- 
sence of fraud, and none is claimed in this case. In 
the late case of Cleaver v. Insurance Co., 832 N. W. 
Rep. 660, the Supreme Court of Michigan con- 
cluded an opinion in a case involving the question 
as follows: ‘When the policy of insurance, as in 
this case, contains an express limitation upon the 
power of the agent, such agent has no legal right 
to contract, as agent of the company, with the in- 
sured, so as to change the conditions of the policy, 
or to dispense with the performance of any essen- 
tial requisite contained therein, either by parol or 
writing; and the holder of the policy is estopped, 
by accepting the policy, from setting up or relying 
upon powers in the agent in opposition to limita- 
tions and restrictions in the policy.’ To bind the 
defendant by a waiver of the proofs of loss, it 
should have been indorsed on the policy.” 


In People v. Welch, Michigan Supreme Court, Oc- 
tober 12, 1888, it was held that under the Public 
Acts of Michigan, 1887, number 313, section 13, 
which prohibits the sale of intoxicating liquors to 
minors, and declares that a sale of liquor to any 
minor shall be prima facie evidence of an intent to 
violate the law, proof that defendants, relying on 
the alleged minor’s statements that he was of full 
age at the time of the sale, and that the defendant 
made the sale in good faith, will exempt him from 
liability, as criminal intent is material. The court 
said: ‘‘ What he said concerning his age would not, 
in and of itself, justify defendant in selling liquor 
to a minor, and exculpate him from liability for an 
infraction of the law, but it was testimony which 
the jury might consider in arriving at their verdict, 
and they could give it such weight as, under the 
facts and circumstances, they should consider it en- 
titled to. In People v. Garrett, 36 N. W. Rep. 234, 
the defendant knew the boy was a minor and gave 
him the liquor. This court held that the intent 
was plain from this fact; that there could be no 
mistake about the boy’s age. The boy was four- 
teen years old, and it could not be considered that 
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the defendant supposed the boy was twenty-one. 
The case of People v. Roby, 52 Mich. 577, is cited 
to support the doctrine that intent to violate the 
statute is not an ingredient of the offense, and that 
it is immaterial whether the accused intended to 
violate the law or not. That was a conviction for 
not keeping a saloon closed on Sunday, and J think 
was rightly decided. It belongs to that class of 
offenses created by this act where the fact of viola- 
tion is conclusive of the intent to violate the law. 
When a statute does not make intent an element of 
the offense, but commands an act to be done or 
omitted which, in the absence of the statute, might 
have been done or omitted without culpability, ig- 
norance of the fact, or state of things contemplated 
by the statute, will not excuse its violation. State 
v. Hartjiel, 24 Wis. 60, and cases cited in the opin- 
ion; McCutcheon v. People, 69 Ill. 601; Farmer v. 
People, 77 id. 322; Commonwealth v. Boynton, 2 
Allen, 160: Commonwealth v. Emmons, 98 Mass. 6; 
Commonwealth v. Finnegan, 124 id. 324. The cases 
cited in People v. Roby, with reference to sales of 
liquors to minors, were of this class, and were cited 
in support of the conviction in that case. The 
statutes under which those cases arose contained 
nothing to show that intent constituted an element 
of the offense. The question which confronts us 
here is whether the Legislature, in making it un- 
lawful to sell liquors to minors, created an offense 
for which the person selling would be culpable, 
irrespective of his intent to violate the law. Had 
the last clause of section thirteen, above quoted, 
been wholly omitted, it would not be material to 
the offense. But the language of that clause 
plainly infers that the offense cannot be made out 
without there exists on the part of the accused an 
intent to violate the law. The case of Faulks v. 
People, 39 Mich. 200, held that under the act of 1877 
an instruction of the court that it was no defense 
to a charge of selling intoxicating liquor to a minor 
that the seller had reason to believe and did believe 
him to be of age, was clearly wrong, and it was 
said that ‘there can be no crime where there is no 
criminal mind.’ This opinion was announced in 
1878. Then followed the act of 1881, in which the 
following clause was inserted in the section forbid- 
ding the sale of liquor to minors, viz.: ‘The fact of 
selling, giving or furnishing any of said liquors to 
any minor, or to any intoxicated person, or to any 
person in the habit of getting intoxicated, shall be 
a prima facie presumption of an intent on the part 
of the person so selling, giving or furnishing such 
liquor to violate the law.’ I think it is a fair pre- 
sumption that this clause was inserted im the act of 
1881 because of the above holding in Fulks v. Peo- 
ple ; the Legislature recognizing the law to be as 
so enunciated with respect to this offense that a 
criminal intent was necessary to constitute the 
crime, and hence they prescribed a rule as to what 
should be prima facie evidence of such intent. This 
being a criminal offense, and having received both 
a judicial and legislative construction, must be in- 
terpreted in accordance therewith, until the Legis- 








lature shall see fit to amend thelaw. We cannot, 
in justice, interpret the law one way as to Faulks 
and the contrary way as to Welch, especially after 
the Legislature has, by inference, said that the in- 
tent to violate the law may be disproved. It fol- 
lows that the holding of the court below that crimi- 
nal intent was immaterial, and excluding testimony 
tending to rebut the prima facie case made by 
proof of selling in a saloon where liquors were kept 
for sale, was erroneous, and the conviction must be 
set aside and a new trial granted.” 


—_—__>____——_— 


MUNICIPAL CORPORATIONS—CONTROL OF 
STREETS—RIGHTS OF ABUTTERS—RAIL- 
ROADS. 


MINNESOTA SUPREME COURT, OCT. 15, 1888. 


ApAMs v. Cur1caGco, B. & N. R. Co. 

The owner of a lot abutting on a public street in a city has, 
as appurtenant to the lot, and independent of the owner- 
ship of the fee of the street, an easement in the street to 
the full width thereof, in front of the lot, for admission of 
light and air to his lot, which easement is subordinate only 
to the public right in the street. 

Depriving him of or materially interfering with his enjoy. 
ment of the easement for any public use not proper to a 
street, isa taking of his property for public use within 
the meaning of the Constitution. 

Appropriating a public street to use for an ordinary commer- 
cial railroad is not a proper street use. 

Whenever without his consent, and without compensation to 
him, such a railroad is laid and operated along the por 
tion of the street in front of his lot so as upon that part 
of the street to cause smoke, dust, cinders, etc., which 
darken and pollute the air, coming upon the lot from 
that part of the street, the lot-owner may recover what- 
ever damages to his lots are thus caused by solaying and 
operating the railroad. 


— from District Court, Winona county. 


William Gale and J. W. Losey (Young & Lightner, 
of counsel), for Chicago, Burlington and Northern 
Railroad Company, appellant. 


Tawney & Randall, for George K. Adams, appellee. 


GILFILLAN, C. J. Second street, in the city of Wi- 
nona, is and for thirty years has been, a public street, 
seventy feet wide, running nearly east and west 
through the city. Plaintiff is the owner of and occu- 
pies as his residence a lot abutting the south side of 
said street. The defendant under authority of the 
common council, which authority the city charter em- 
powered the council to give, has constructed and is 
operating the main line of its railroad, an ordinary 
commercial railroad, running to and through Winona, 
upon and along the north half of Second street, pass- 
ing in front of plaintiff's lot, no part of the track be- 
ing laid south of the center line of the street. Safe 
and convenient ingress and egress to and from plain- 
tiff’s lot are not materially impaired. The injurious 
consequences to the lot are not due to any improper 
construction or operation of the road, but are such a8 
result from constructing and operating a railroad 
along a street in an ordinary and prudent manner. 
These injurious consequences arise from the engines 
and trains passing day and night, and throwing steam, 
smoke, dust and cinders upon the plaintiff's premises, 
and into his house; polluting the air with offensive 
smells, and interfering with the free circulation of 
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light and pure air into aud upon his premises, and jar- 
ring the ground so as to cause the house and furni- 
ture to vibrate; causing physical discomforts and an- 
noyances to plaintiff and his family, and whereby the 
rental value of his premises is diminished. The court 
pelow ordered judgment for the plaintiff for the dam- 
age to the rental value up to the commencement of the 
action, and the defendant appeals. 

The principal question involved has never been di- 
rectly before this court. There have been however 
cases in which the decisions bore incidentally upon it. 
It is well settled that where there is no taking of, or 
encroachment on, one’s property or property rights 
by the construction or operation of a railroad, any 
inconveniences caused by it, as from noises, smoke, 
cinders, etc., not due to improper construction or neg- 
ligence in operating it, furnish no ground of action; 
as when the railroad is laid wholly on land which the 
company has acquired by purchase or condemnation, 
orin which the party has no interest, so that it does 
nowroug to him in constructing and operating the 
road, though there may be some inconvenience or 
damage to him arising from it, if it be such as the 
general public suffer, he has no legal cause to com- 
plain. Railroads are a necessity, and the public, 
which enjoys the incidental benefits from them, must 
endure any general inconveniences necessarily incident 
to their construction and operation. And ifarailroad 
company even wrongfully obstructs a street abutting 
on one’s premises, not at the part of the street where 
it so abuts, unless access to his premises is thereby cut 
off or materially interfered with, any inconvenience 
that he may suffer therefrom furnishes no ground for 
aprivate action, because the wrong done is a public 
wrong for which the public authorities are the proper 
parties to seek redress. See Shaubut v. Railroad Co., 
21 Minn. 502; Rochette v. Railroad Co., 32 id. 203; 
Barnum v. Transfer Co., 33 id. 365. 

But if a railroad, not touching one’s premises, ob- 
structs a street abutting on or leading to them, so as 
to cut off or materially interfere with his only access 
to them, the inconvenience is deemed to be special, 
and not one common to the public, and an action lies. 
Brakken v. Railroad Co., 29 Minn. 41. It is the same 
where one owns land abutting on a navigable river or 
lake, and a railroad is laid along between the landand 
the navigable water. Brisbine v. Railroad Co., 23 
Minn. 114; Union Depot v. Brunswick, 31 id. 297. And 
also where a strip between the lots and the river has 
been dedicated to public use as a levee or landing, and 
arailroad is laid upon it. Schurmeierv. Railroad Co., 
10 Minn. 82. 

Where however there is a taking of a part of a tract 
or lot of laud, the diminution in value of the part not 
taken, caused by the noise of passing trains, and in- 
convenience and interruption to the use of the part 
not taken, resulting from the ordinary operation of 
the road (County of Blue Earth v. Railroad Co., 28 Minn. 
503), and from increased exposure of buildings already 
erected to danger of fire from passing trains (Colvill v. 
Railroad Co., 19 Minn. 283; Johnson v. Railroad Co., 
35 N. W. Rep. 438); and from increased danger of in- 
jury to or destruction of the household of the owner, 
unless the property not taken is equally valuable for 
some other purpose (Curtis v. Railroad Co., 20 Minn. 
%8), are proper elements of the damages to be allowed 
for the taking. 

From these decisions the propositions may be stated : 
That the right of recovery against a railroad company, 
when there is no improper construction of or negli- 
gence in operating the railroad, for inconveniences 
caused by noises, smoke, dust and cinders, does not 
depend on the fact that such inconveniences exist, if 
they be such as are common to the public at large; 
but on the fact that there has been a taking of the par- 





ties’ property for the purpose of the railroad, accom- 
panied with suck inconveniences, or to which they 
are incident; and if necessarily caused by the com- 
pany’s proper use of its own property, there can be no 
recovery because of them. And that where there is a 
taking, such inconveniences as are necessarily inci- 
dent to it, and to the use for which the property is 
taken, are jproper elements of the damages to the 
party. And this further proposition (fully estab- 
lished and more clearly set forth in many other decis- 
ions of this court) that the rule of damage is applied 
only to a case where part of a distinct tract or lot is 
taken, in which case the damages only to the part not 
taken are to be estimated. As to that only are the 
damages deemed special. As to other distinct tracts 
or lots of the same owner the inconveniences are gen- 
erally such as the publicsuffer. As the plaintiff does 
not claim to own the land in the street which the 
company has taken for its road, but claims only a 
right or interest in the nature of an easement in it ap- 
purtenant to his lot, the question has been raised and 
discussed at considerable length, whether, conceding 
the right or interest he claims, the acts of the defend- 
ant constitute a taking within the constitutional pro- 
vision prohibiting the taking of private property for 
public use without just compensation. As that pro- 
vision is inserted for the protection of the citizen, it 
ought to have a liberal interpretation, so as to effect 
its general purpose. All property, whatever its char- 
acter, comes within its protection. It is hardly neces- 
sary to say that any right or interest in land inthe na- 
ture of an easement is property, as much so as a lien 
upon it by mortgage, judgment or under mechanic’s 
lien Jaws. If a man is deprived of his property for the 
purpose of any enterprise of public use, it must be a 
taking, even though the right of which he is deprived 
is not and cannot be employed in the public use. In 
the case of a lien on land taken for railroad purposes, 
the company cannot make any use of the lien. It does 
not succeed to the ownership of it. It merely dis- 
places it—destroys it. So incase of an easement. If 
A. has as appurtenant to his lot an easement for right 
of way over the adjoining land, and such adjoining 
land is taken for railroad purposes, the company does 
not and cannot succeed to the easement. But it may 
destroy or materially impair it by rendering it impos- 
sible for the owner of it to enjoy it to the full extent 
that he is entitled to. Such destruction or impair- 
ment is within the meaning of the word “taken”’ ag 
used in the Constitution as fully as is the depriving of 
the owner of the possession and use of his corporeal 
property. The main question in the case is, has the 
owner of alot abutting on a public street aright or in- 
terest in the street opposite his lot, as appurtenant to 
his lot, and independent of his ownership of the soil 
of the street, and if so, what is that right or interest? 
If he has, and the acts of the defendant in construct- 
ing and operating its railroad along that part of the 
street opposite plaintiff's lot prevents or impairs his 
enjoyment of such right or interest, then he has a 
right to recover. 

We find a great many cases in which is stated, in 
general terms, the proposition that although the fee of 
the street be in the State or municipality, the owner 
of an abutting lot has, as appurtenant to his lot, an in- 
terest or easement in the street in front of it, 
which is entirely distinct from the interest of the pub- 
lic. Railroad Co. v. Heisel, 38 Mich. 62; Railroad Co. 
v. Applegate, 8 Dana, 294; Railroad Co. v. Combs, 10 
Bush, 382; Haynes v. Thomas, 7 Ind. 88; Protzman v. 
Railroad Co., 9 id. 467; Stone v. Railroad Co., 68 Ill. 
394; Tate v. Railroad Co., 7 Ind. 479; Lackland v. 
Railroad Co., 31 Mo. 180; Railroad Co. v. Cummings- 
ville, 14 Ohio St. 523; Railroad Co. v. Lawrence, 38 id. 
41; Crawford v. Village of Delaware, 7 id. 459; Denver 
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v. Bayer, 2 Pac. Rep. 6; Rensselaer v. Leopold, 5 N. E. 
Rep. 761. 

In 38 Mich. 62, the Supreme Court states it thus: 
‘* Every lot-owner has a peculiar interest in the adja- 
cent street which neither the local nor geveral public 
can pretend to claim; a private right in the nature of 
an incorporeal hereditament, legally attached to his 
contiguous ground; an incidental title to certain fa- 
cilities and franchises whichis iu the nature of prop- 
erty, and which can no more be appropriated against 
his will than any tangible property of which he may 
be owner.”” Although the proposition was apparently 
stated with care and upon deliberation, it seems to us 
(and we say it with diffidence, because of the eminent 
character of that court) that the decision of the case 
was adeparture from the doctrine thus laid down 
(and the same may be said of several of the cases re- 
ferred to). For where the railroad was laid upon part 
of the street opposite the party’s lot, of which part he 
did not own the fee, it denied his right to recover for 
damages caused to his lot incidental to a proper oper- 
ating of the railroad, and limited it to cases where the 
acts of the company, of omission or commission, 
amounted to a nuisance. As the lot-owner can re- 
cover for a private nuisance, committed by the im- 
proper operation of a railroad, even on the company’s 
own land, in which he has no interest (Railroad Co. v. 
Church, 108 U. 8. 817), it would seem as though, if he 
is in no better plight in respect to the company’s acts 
in the street, his ‘‘ peculiar interest,’’ distinct from 
that of the public, in the street, is of very little value. 
His title to his interest in the street is precarious, if 
authority from the State or municipality may justify 
what would without such authority be a private 
wrong asto him. None of the cases we have referred 
to, norany till we come to what is known as the 
** Elevated Railway Cases,’’ attempt to define the lim- 
its and extent of the right of an abutting lot-owner in 
the street opposite his lot, where he does not own the 
fee. That it extends to purposes of ingress and egress 
to and from his lot is conceded by all. And for this 
purpose it may extend beyond the part of the street 
directly in front; foras we have seen, an action by 
him will lie for obstructing the street, away from his 
lot, so as to cut off or materially interfere with his 
only access to it. 

The questions are asked—how does the lot-owner 
get an easement in the street? what are the source 
and evidence of his title to his peculiar interest? The 
same questions may be asked with respect to the right 
or interest of the public. When a street is estab- 
lished by statutory dedication, or proceedings of con- 
demnation, the public derives its right through the 
dedication or proceedings, and the record of them is 
the evidence of its right. When the dedication is at 
common law, the evidence of the public right rests in 
parol. When the offer of a dedication is made, and is 
accepted and acted upon by the public to such an ex- 
tent that to permit the offer to be withdrawn would 
operate as a fraud, the title of the public to its right 
is completely vested. And such title is none the less 
perfect because there may be no express grant of the 
right, and no written evidence of it. The private 
right is vested by the same proceedings or acts that 
vest the public right. There is no need of express 
grant in one case more than in the other. In the case 
of dedication after it has become perfect, the abutting 
lot-owners are presumed to act with respect to their 
lots on the faith of it as they arealso in case of con- 
demnation. Suppose one buys a piece of land front- 
ing on apublic street, or suppose he improves it, say 
by erecting buildings with reference to use in connec- 
tion with the street, would it not be fraud on him to 
afterward close the street? Not only do the abutting 
land-owners pay for all the advantages which the 





street may furnish to their lots in the enhanced price 
of the lots, but in cases of condemnation their lots are 
liable to be, and are usually, specially taxed to pay the 
whole cost of the land taken; and whether the street 
be established by dedication or condemnation, the 
abutting lots are liable to be and are usually spe. 
cially taxed for the whole cost of putting and keep. 
ing it in proper condition for public use. It would be 
hard to justify the imposition of these taxes on them 
instead of on the public at large, if their owners have 
no other interest in or advantage from the street be- 
youd the public at large, or if such interest or advan- 
tage is of so precarious a tenure that they may at any 
time be deprived of it. 

It is however hardly necessary to inquire how the 
lot-owner gets his private right in the street, for it ig 
established law that he has a private right, which as 
we have stated, all the cases concede extends to the 
necessity of access. Access to the lot is only one of 
the direct advantages which the street affords to it. In 
a city densely peopled and built up the admission of 
light and air into buildings is about as important to 
their proper use and enjoyment as access to them. 
Light and air are largely got from the open space 
which the streets afford. What reason can be given 
for excluding a right to the street for admitting light 
and air, when the right to it for access is conceded? 
For mere purposes of access to the lots, a strip ten or 
fifteen feet wide might be sufficient. Yet everybody 
knows that a lot fronting on astreet sixty or seventy 
feet wide is more valuable, because of the uses that 
can be made of it, than though it front on such a nar- 
row strip. Take acase in one of the States where the 
fee of the streets is in the State or municipality, and 
of a street sixty feet wide. The abutting lot-owners 
have paid for the advantages of the street on the basis 
of that width, either in the enhanced price paid for 
their lots, or if the street was established by condem- 
nation, in the taxes they have paid for the land taken, 
In such acase, if the State or municipality should at- 
tempt to cut the streetdown toa width of ten or fif- 
teen feet, would it be an answer to objections by lot- 
owners that the diminished width would be sufficient 
for mere purposes of access to their lots? It would 
seem as though the question suggests the answer. 

The cases known as the “‘ Elevated Railway Cases” 
(Story v. Railroad Co., 90 N. Y. 122, and Lahr v. Rail- 
road Co., 104 id. 268) are notable in several respects: 
First. Because they were the first cases (and it seems 
strange that they should have been) in which was 
squarely presented, so as to demand adirect decision, 
the claim of abutting lots toan easement in the street 
in their front, for purposes of light and air; second, 
for the number and ability of the counsel on each 
side, and the thoroughness with which they dis- 
cussed every point involved and presented every 
argument pro and con that could be suggested; 
and lastly and especially, for the exhaustive character 
of both the prevailing and dissenting opinions by the 
members of the court. ‘The latter case was really 4 
reargument of the questions decided in the earlier, 
and in its opinion the court not only adhered to, but 
took pains to define, its eurlier decision, and in some 
respects to go beyond it, and give to the principles de- 
termined a wider application than appears to have 
been given to them in the first case. We think that 
in those cases the doctrine is unqualifiedly established 
that no matter how the abutting owner acquires title 
to his land, and no matter how the street was estab- 
lished, so that the only right of the public is to hold 
it for public use as a street forever (and the public 
gets no greater right under a dedication}, and no mat- 
ter who may own the fee, “‘an abutting owner neces 
sarily enjoys certain advantages from the existence of 
an open street adjoining his property which belong to 
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him by reason of its location, and are not enjoyed by 
the general public, such as the right of free access to 
his premises, and the free admission and circulation of 
light and air to and through his property.” 

The doctrine was followed and applied by the Cir- 
cuit Court of the United States for the Southern Dis- 
trict of New York in Bank v. Railroad Co., 24 Fed. 
Rep. 114. The general doctrine, we think, stands on 
sound reason and considerations of practical justice. 

The private right in a street is of course subordi- 
nate to the public right. The latter right is for use as 
a public street, and the incidental right to put and 
keep it in condition for such use, and for no other 
purpose. Whatever limitation or abridgment of the 
advantages which the abutting lot is entitled to from 
the street, may be caused by the exercise of the pub- 
lic right, the owner of the lot must submit to. If put- 
ting it to proper street uses causes annoying noises to 
be made in front of his lot, or the air to be filled with 
dust and smoke, so as to darken his premises, or pol- 
lute the air that passes from the street upon them, he 
has no legal cause of complaint. His right to com- 
plain arises from such interruptions to the enjoyment 
of his private right as are caused by a perversion of the 
street to uses for which it was intended; by employ- 
ing it for uses which the public right does not justify. 
That constructing and operating an ordinary commer- 
cial railroad on a street is a perversion of the street to 
ause for which it was not intended; one not justified 
by the public right; and which the State or munici- 
pality, as representing such right, cannot, as against 
private rights, authorize—the decisions of this court 
are full and explicit. It has always been held here, 
contrary to the decisions in many of the States, that 
laying such a railroad upon a public street or highway 
is the imposition of an additional servitude upon it— 
an appropriation of it toa use for which it was not in- 
tended. Carliv. Railway Co., 28 Minn. 373, and cases 
cited. 

Many of the decisions cited, to show that upon a 
state of facts such as exists in this case, the lot-owner 
can have no right of action, were by courts which hold 
that the use of astreet for ap ordinary railroad is a 
legitimate street use—one that comes within the uses 
and purposes for which streets are established. Where 
that is the rule, inasmuch as the right or interest of 
the abutting lot-owner is subordinate and subject to 
the right to devote the street to use fora railroad, as 
well as for any other proper mode of street travel, of 
course no cause of action in favor of the lot-owner, 
whether he owns the fee of the street or not, could grow 
out of the proper construction and operating of a rail- 
road inthe street. For that reason the decisions of 
such courts can be of no authority here, where a dif- 
ferent rule upon the rightfulness of using the street for 
such a purpose prevails. 

The conclusions arrived at are that the owner of a 
lot abutting on a public street has, independent of the 
fee in the street, as appurtenant to his lot, an ease- 
ment in the street in front of his lot to the full width 
of the street, for admission of light and air to his lot, 
which easement is subordinate only to the public 
right. That depriving him of or interfering with his 
enjoyment of the easement for any public use not a 
proper street use is a taking of his property within the 
meaning of the Constitution. That appropriating a 
public street to the construction and operation of an 
ordinary commercial railroad upon it is not a proper 
street use. That where without his consent, and with- 
out compensation to him, such a railroad is laid and 
operated along the portion of the street in front of his 
lot, so as upon that part of the street to cause smoke, 
dust, cinders, etc., which darken or pollute the air 
coming from that part of the street upon his lot, he 
may recover whatever damages to his lot are caused 





by so laying and operating such railroad on that part 
of the street. That the recovery should be limited to 
the damages caused by operating the railroad in front 
of plaintiff's lot, and ought not to include any that 
might have accrued from operating it on other parts 
of the street, was undoubtedly the opinion of the court 
below when it came to make its findings of fact; for it 
finds as a fact no other damage than the depreciation 
in the rental value of the lot caused by operating the 
railroad on the street in front of it. The proof of de- 
preciation in rental value however was made in part 
by admitting proof (against defendant's objection) of 
the rental value ‘“‘with the road constructed on that 
street, and operated there as roads usually are.’’ 
There was no other evidence of depreciation. The 
evidence takes into account not merely the conse- 
quences to the lot from operating the railroad in front 
of it, but also from operating the road on the whole or 
any part of it, however remote from the lot. This 
would allow plaintiff to recover for such consequences 
of operating the road as he suffered in common with 
the public generally, and not merely such as were pe- 
culiar to himself. Theevidence was erroneously ad- 
mitted, and as there was no competent evidence to 
sustain the finding of the amount of damage, the find- 
ing must be set aside. 

A new trial is therefore ordered of the issue as to 
the amount of damage (but of no other issue) unless 
the plaintiff will consent in the court below to take 
judgment for nominal damages merely. 


VANDERBURGH, J. (dissenting). If astréet or high- 
way isso occupied or incumbered as to occasion special 
and peculiar injury to an abutting land-owner, an ac- 
tion for damages or aninjunction may be sustained. 
But I do not assent to the proposition that such owner 
has property interests in the street beyond the bound- 
ary of his land therein (presumptively the center line 
thereof), which are the proper subject of condemna- 
tion proceedings. The opposite rule, I think, has al- 
ways been accepted and acted on in this State, and is 
supported by the great weight of authority. It is 
hardly practicable to make any distinction in this re- 
spect between that portion of the street beyond his 
boundary and opposite his lot and adjoining land in 
the street on either side thereof. And it would seem 
to be difficult to fix upon any sound rule or safe basis 
for estimating and limiting the damages in such cases. 


—\—_>—__——_ 


MORTGAGE — WHAT CONSTITUTES — DEED 
ABSOLUTE. 


MONTANA SUPREME COURT, SEPT. 15, 1888. 
GASSERT V. BoGK. 

Defendant conveyed the land in controversy to plaintiffs, and 
by a contemporaneous agreement they stipulated to re- 
convey t6 him, on payment of a stated sum, within one 
year. Two days thereafter they leased the land to him 
for one year at astated rental. The agreement to recon- 
vey was signed by plaintiffs only. Defendant did not 
agree to pay the amount therein named. No loan was re- 
ferred to. There was no evidence showing the value of 
the land, nor contradicting the presumption that the lease 
was executed at the time of its date. Held, that the 
transaction was not shown to have been a mortgage. 
PPEAL from District Court, Silver Bow county; 

before Justice Galbraith. 
J.T. Baldwin and Wade, Toole & Wallace, for ap- 
pellant. 
Stephen De Wolfe and William H. De Witt, for re- 
spondents. 


Bacu, J. This action was commenced on the 28th 
day of May, 1886, in the Justice’s Court, Silver Bow 
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county, under the law generally known as the sum- 
mary proceeding by a landlord against his tenant 
holding over contrary to the terms of his lease. The 
defendant filed au answer, setting forth a claim of 
title, whereupon the cause was certified to the Dis- 
trict Court of Silver Bow county, in which court the 
cause was tried, and trial resulted in a verdict and 
judgment for the plaintiff. The appeal is from the 
judgment. The judgment-roll is comprised of the 
pleadings and a statement on appeal which contains 
exceptions. 

The first exception which we will consider is that 
which was taken by defendant to the refusal of ths 
court to grant a nonsuit at the close of plaintiff's 
case. It must be remembered that we are not consid- 
ering a motion for anew trial, and that as to the ques- 
tion of nonsuit, we must confine ourselves to the tes- 
timony then before the court. 

At the trial of the cause the plaintiff introduced in 
evidence a deed dated May 19, 1885, by which deed the 
defendant, for and in consideration of the sum of 
$7,500 herein granted to the plaintiff Steele, his heirs 
and assigns forever, an undivided one-half interest in 
and to the premises mentioned in the complaint; also 
adeed of the same‘ date, from the same defendant, 
granting the‘plaintiffs Reding and Gassert, their heirs 
and assigns forever, an undivided one-half interest in 
and to the same property, for a similar consideration ; 
also an agreement, bearing same date, by terms of 
which Steele, Reding and Gassert agreed as follows: 


‘Memorandum of agreement entered in at Butte 
City, Mout. Terr., on the 19th day of May, 1885, be- 
tween Henry Gassert and Jacob Reding, parties of 
the first part, James H. Steele, party of the second 
part, aud Gustavus Bogk, party of the third part, all 
of Silver Bow county, Mont. Terr., witnesseth: 
Whereas, the said Gustavus Bogk, and Margaretha 
Bogk, his wife, have this day sold and by deed con- 
veyed to said first and second parties, in consideration 
of $7,500.00 respectively paid by said first and second 
parties, an undivided one-half interest each in and to 
the north twenty-one feet, three inches, of lot num- 
ber five (5), in block No. 29, in the city of Butte, ac- 
cording to the official plat and survey of said city, 
and a like undivided one-half interest each in and to 
the following mining lode claims, situated and lying 
in Summit Valley district, Silver Bow county, Mont. 
Terr., to-wit: The Berlin, Margaretha, Gustavus, Eva 
and Leaf lode claims, reference being made to the 
deed for a fuller description of said property; and 
whereas, the said Gustavus Bogk is desirous of having 
the right to repurchase said property within one year 
from the date of this agreement: Now, in considera- 
tion of all premises, and of one dollar by him paid to 
said first and second parties, the receipt of which said 
last-named parties do severally hereby acknowledge, 
said first and second parties do hereby coVenant and 
agree to resell and reconvey to said third party the 
undivided one-half interest in and to the above-de- 
scribed property severally sold and conveyed to said 
parties by the said Gustavus Bogk and wife, provided 
said third party shall, on or before the 19th day of 
May, 1886, pay, or cause to be paid, to said first party 
the sum of $8,967.50, and shall pay, or cause to be paid, 
to the said second parties a like sum of $8,967.50 on or 
before the said last-named date. In witness whereof 
said first parties, by their attorney in fact, Henry Ja- 
cobs, and said second party in person, do hereunto set 
their hands and seals on the day and year herein first 
above written. 

[Signed] “Harry GASSERT. [Seal.] 
“ By Henry Jacobs, his attorney in fact. 

(Sigued] * JACOB REDING. [Seal.] 
“By Henry Jacoss, his attorney in fact. 

{Signed] “James H. STEELE. (Seal.]’’ 





Duly verified and recorded in Silver Bow county, 
Mont. 

It will be observed that no loan is referred to iy 
either uf said deeds, or in said contract to reconvey; 
that said contract contaius no promise on the part of 
Bogk to pay the sum mentioned, and is not executed 
by him, and that said contract refers directly to a sale, 
Plaintiff then introduced in evidence a lease of said 
premises, dated May 21, 1885, executed by plaintiffs 
herein to said defendant for the term of one year, at 
the annual rent of $450. The lease is signed by Bogk, 
and he therein covenants to surrender the premises 
upon the expiration of the term. In addition to this, 
plaintiff introduced evidence to show reasonable value 
of the rents and profits, and to show also that defend. 
ant was holding over against the consent of his land- 
lords. That isall the testimony introduced prior to 
the motion for a nonsuit. The absence of testimony 
sometimes is a material fact. Many of the cases cited 
by counsel for the appellant are determined upon the 
facts not before the court below at the time of the mo- 
tion for a nonsuit; but as those facts are material in 
drawing the distinction to be made between the dif- 
ferent cases cited upon the argument, we will note 
them at this time. It will be observed then, that up 
to this point in the case no evidence was given tend- 
ing to show a previous loan, or any application for a 
loan; that there is no evidence tending to show what 
was the value of the premises in question; that there 
was no evidence to contradict the presumption that 
the lease was executed two days after the deeds, as its 
date imports. 

The motion for a nonsuit was made on the following 
grounds: ‘‘ Now comes the defendant iu the above- 
entitled action, and moves the court that the plain- 
tiffs be nonsuited in this action, for the reason that 
the evidence introduced by them in this action fails 
to prove their cause of action in this: They failed to 
prove that they were ever, or at any time, in posses- 
sion, or entitled to the possession, of the premises de- 
scribed in the complaint, and that defendant ever en- 
tered in possession under and by virtue of said lease, 
or referable thereto, and that the defendant totally 
failed to prove a demand to have been made for the 
possession of said premises by them or any one upon 
the defendant, and that the plaintiffs ever, or at any 
time, served or gave notice to quit or deliver the pos- 
session of same to the defendant, or cause it to be done 
at any time, or at all. [Signed] John T. Baldwin, 
Attorney for Defendant.” 

The complaint alleges that more than three days 
prior to the commencement of the action a demand in 
writing was made upon the defendant to deliver up 
the possession of the property, and further alleges the 
refusal of the defendant so to do. The answer con- 
tains no denial of these allegations. It was therefore 
unnecessary for plaintiff to prove a demand. The re- 
maining ground upon which the motion for nonsuit 
was based is the main point in this case. Do the 
deeds, contract to reconvey, aud the lease, when con- 
sidered together, constitute a mortgage? If they do, 
then plaintiffs have failed to show a tenancy. Ifthey 
do not, then the tenancy was proven. In considering 
this question particular attention must be given, not 
only to the facts proved, but also to the absence of 
any evidence as to certain other facts to which refer- 
ence has already been made. We will consider the 
case first in regard to the authorities cited, and then 
upon the principles which we think should control 
cases of this charater. Thecases cited by appellants 
may be divided into three classes, and it will be seen 
that the third class alone is authority for their view 
of this case. The first class includes those cases in 
which the papers (deed and bond) upon their face re- 
cite that the transaction is one for the security of & 
loan. The class includes the following cases cited by 
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appellant: Erskine v. Townsend, 2 Mass. 493; Batty v. 
Snook, 5 Mich. 231; Enos v. Sutherland, 11 id. 539; 
Perkins v. Dibble, 10 Ohio, 433; Dey v. Dunham, 2 
Johns. Ch. 182; Bank v. Upmann, 12 Wis. 555. The 
second class includes those cases where evidence 
aliunde shows that a mortgage, and not a sale, was in- 
tended, including cases where the evidence shows such 
facts as a previous loan, an application for a loan, 
great difference in value, application on the part of 
grantee to have the debt, or portion thereof, repaid. 
Under this class may be placed the following cases 
cited by appellant: Walker v. Mining Co., 2 Colo. 94, 
in which there was a note. Trucks v. Lindsey, 18 
Iowa, 505, in which the court say that sale of land with 
contract to reconvey will be upheld where a sale, and 
not a mortgage, is intended. Scoit v. Mewhirter, 49 
Iowa, 487; Preschbaker v. Feaman, 32 Ill. 475; Ewart 
y. Walling, 42 id. 453; Clark v. Finlon, 90 id. 246; 
Crassen v. Swoveland, 22 Ind. 427; Sharkey v. Sharkey, 
47 Mo. 548; Ferris v. Wilcox, 51 Mich. 105; Marshall v. 
Stewart, 17 Ohio, 356; Stephens v. Sherrod, 6 Tex. 294; 
Ruffier v. Womack, 30 id. 341; Plato v. Roe, 14 Wis. 
490; Brinkman v. Jones, 44 id. 514; Robinson v. Wil- 
loughbu, 65 N. C. 520; Overton v. Bigelow, 3 Yerg. 
513. 

It will appear by cases hereinafter cited that the 
courts of last resort in Texas and Michigan, Illinois, 
Wisconsin, Indiana and Tennessee have held that a 
deed with a contemporaneous contract to reconvey is 
not per sea mortgage. The third class of cases is that 
in which the courts hold that a deed and contract to 
reconvey are per se mortgages. This class includes 
the cases from Vermont, Maine, Massachusetts, Penn- 
sylvania. Looking at this case upon well-established 
principles, and confining ourselves strictly to the evi- 
dence before the court when the motion for a nonsuit 
was denied, we are forced to the conclusion that the 
ruling of the court was correct. At the present time 
amortgage is a security, and it is quite impossible to 
conceive of aconveyance which would or could be a 
mortgage unless such conveyance was given to secure 
the performance of some act or obligation. “A defi- 
nition broad enough to cover any view of the transac- 
tion, and any form of it, can only be that it is a con- 
veyance of land as security.’’ 1 Jones Mortg., § 16. 
“No conveyance can be a mortgage unless it is made 
for the purpose of securing the payment of a debt or 
the performance of a duty, either existing at the time 
the conveyance is made or to becreated, or to arise in 
thefuture. Worley v. Dryden, 57 Mo. 226-231. We 
are not to be understood as saying that there must be 
some promise in writing to pay the debt, where the 
mortgage is given to secure the payment of money. 
That promise may be implied from the facts. Still 
the absence of any writing showing an express prom- 
ise to pay is said to be strong evidence that the trans- 
action was not one of security. See Horn v. Keteltas, 
46 N. Y. 605; Morris v. Budlong, 78 id. 543; Conway’s 
Ex’rs v. Alexander, 7 Cranch, 218, and other cases cited 
below. This suggests the true test, which is ‘ what 
was the intent of the parties?’’ Was the intent to 
make a sale or to give security for a debt? If intended 
as a security, then the conveyance is a mortgage. Was 
there aloan? If there is a loan, then there is a debt. 
If there is a debt, then there is a duty to pay the debt. 
which duty may be created by the act of the parties, 
or by the act of the law. If there is any thing in the 
writing which shows a promise to pay, or a loan, and 
the debt resulting therefrom, then there is no diffi- 
culty in arriving at the intent of the parties. Such 
cases come plainly within the first subdivision above 
referred to. If the writings themselves are silent, pa- 
rol evidence may be resorted to in order that the 
court may arrive at the intent of the parties; and in 
this connection the value of the property, the exist- 








ence of a note, the fact that aloan had been applied 
for—the indicia of inteut—become material aid to the 
court. This class comes plainly under the second 
class above referred to. It is believed that the follow- 
ing authorities sustain the foregoing propositions: 
Farmer v. Grose, 42 Cal. 169; Conway’s Ex’rs v. Alex- 
ander, 7 Cranch, 218; Cornell v. Hall, 22 Mich. 377; 
Hubby v. Harris, 68 Tex. 91; Glover v. Payn, 19 Wend. 
518, and other cases cited below. 

The following authorities sustain the proposition 
that parol evidence may be admitted to show that the 
deeds and contract to reconvey were given as security, 
and are therefore a mortgage. Peugh v. Davis, 96 U. 
S. 3383; Farmer v. Grose, 42 Cal. 169; Hickman v. Can- 
trell, 9 Yerg. 171; 2 Devl. Deeds, § 1136, and cases 
cited; 1 Jones Mort., § 248, and cases cited, and other 
cases cited therein. In the case under consideration 
the deeds and contract upon their face show an abso- 
lute conveyance. No obligation appears therefrom 
binding Bogk to pay any thing; no words appear 
from which the characteristic of security, so essential 
to a mortgage, can be deduced. Prima facie the trans- 
action isone of sale. It is incumbent upon the de- 
fendant to produce some evidence tending to show 
that a mortgage in fact wasintended. Perdue v. Bell 
(Ala.), 3South. Rep. 698; Jay v. Welchel (Ga.), 3S. E. 
Rep. 906; Howard v. Kopperl (Tex.), 58. W. Rep. 627; 
Evans v. Enloe (Wis.), 34 N. W. Rep. 919; Ferris v. 
Wilcox, 51 Mich. 105. 

This last case is cited by the appellant. The court 
say, page 107: ‘‘The controversy thus stated is not 
one which necessarily must be determined upon the 
face of the papers. If it was, the plaintiffs would un- 
questionably be entitled to retain their judgment. By 
the contract the defendant appears to be purchaser, 
not mortgagor; and the surrender or concealment of 
the notes would indicate payment and the determina- 
tion of the relation of debtor and creditor.” 

The court then proceeds to examine the parol evi- 
dence, and holds the transaction to be one of mort- 
gage. Cornell v. Hall, 22 Mich. 377; Stephens v. Allen 
(Ore.), 3 Pac. Rep. 168; Winters v. Swift (Idaho), id. 
15; Wilhelm v. Woodcock (Ore.), 5 id. 202; Smith v. 
Crosby, 47 Wis. 161; Hays v. Carr, 83 Ind. 275; Far- 
mer v. Grose, 42 Cal. 169; Millerv. Yturria (Tex.), 7 8. 
W. Rep. 206; Glover v. Payn, 19 Wend. 518; Hickman 
v. Cantrell, 9 Yerg. 171; Baker v. Thrasher, 4 Denio, 
493; Adams v. Adams, 51 Conn. 544; Rue v. Dole, 107 
Ill. 275; Hanford v. Blessing, 80 id. 188; Henley v. 
Hotaling, 41 Cal. 22. And the existence of the lease 
does not help the defendant. The lease bears date two 
days later than the deed and contract. If the defend- 
ant Bogk considered the deed and contract to reconvey 
to be a mortgage, why then did he take a lease of the 
premises two days later? 

It is believed that the above authorities will sustain 
the follc ting doctrines: First. Neither equity nor 
the law forbids parties making a sale of land with a 
contract to reconvey; and where parties enter into 
such a contract in good faith the contract will be up- 
held. Second. Where the papers upon their face show 
a loan, they will be construed to be a mortgage. 
Third. Parol evidence will be received to show that 
the transaction was in fact a mortgage; but it seems 
that where the papers on their face show a mortgage, 
parol evidence will not be admitted to show that it 
wasin fact asale. See 2 Devil. Deeds, § 1144, and cases 
cited. Fourth. Where the papers do not show that a 
security was meant it is incumbent upon the party 
seeking to establish a mortgage toshow that a mort- 
gage was intended. Fifth. Where there is a deed and 
contract to reconvey, and oral evidence has been In- 
troduced tending to show that the transaction was 
one of security, and leaving upon the mind a well- 
founded doubtas to the nature of the transaction, 
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then courts of equity incline to construe the transac- 
tion as a mortgage. See Morris vy. Budlong, 78 N. Y. 
543; Cosby v. Buchanan, 1 South. Rep. 898; Ferris v. 
Wilcox, 51 Mich. 105; Conway’s Ez'rs v. Alexander, 7 
Cranch, 218; Hickman vy. Cantrell, 9 Yerg. 171. But 
where there is a deed alone, and it is sought to show a 
parol defeasance, then it seems the evidence must be 
clear and convincing. See McMillan v. Bissell (Mich.), 
29 N. W. Rep. 737; McCormick v. Herndon (Wis.), 31 
id. 303, and cases cited in hote. 

(Omitting minor points. ] 

The judgment is affirmed with costs. 

McConnell, C. J., and Liddell, J., coneur. 


———— 


WILLS—ESTATES ON CONDITION—DEATH— 
CIVIL DEATH. 
NEW YORK COURT OF APPEALS, OCT. 2, 


AVERY V. 


1588. 


F\VERETT. 

A will directed that if the son of the testator should die with- 
out children, then on the death of testator’s widow, and 
of his son, the property should go to anephew. The son 
was sentenced to imprisonment in the State prison for 
life, and the widow subsequently died. Held, that 2 Re- 
vised Statutes of New York, 701, section 20 (Pen. Code, 
§ 708), providing that a person sentenced to imprisonment 
for life “ shall thereafter be deemed civilly dead,” did not 
operate to vest the title nor the right of _ possession in the 
nephew. 

|g no: from Supreme Court, Generel Term, Fifth 

Department. 

Action to recover possession of real property, and 
for damages, brought by John M. Avery against 
George Everett and Louisa Everett. John H. South- 
wick owned the property in question at the time of his 
death. After making some unimportant bequests of 
personal property, and three small legacies of money, 
the testator in his will says: ‘* I give and bequeath to 
my beloved wife, Eliza Ann, all my household furni- 
ture, and all the rest of my personal property, after 
paying from the same the several legacies already 
named, to be hers forever. I also give, devise and be- 
queath to my beloved wife, Eliza Ann, all of my real 
estate as long as she shall remain unmarried and my 
widow; but on her decease or marriage, then what 
may remain of said real or personal property I give 
and devise to my son, Charles H. In case my son, 
Charles H., should die without children, then, after 
my wife, Eliza Ann’s, death, and my son, Charles H.’s, 
death, my will is all the property, real or personal, 
that may remain shall go to Augustus Southwick.” 
Plaintiff is the grantee of Augustus Southwick. 
Defendant entered into possession under Eliza Ann 
Southwick, the widow of said John H. Southwick. 
Charles H. Southwick was convicted of murder in the 
second degree, and sentenced to the State prison for 
the term of his natural life by the Court of Oyer and 
Terminer, in October, 1875. The widow died on Sep- 
tember 28, 1878. After her death appellant leased 
from said Charles H. Southwick, so far as he was com- 
petent to lease the same. The action was tried with- 
out a jury, and on an admitted state of facts judg- 
ment was rendered for plaintiff. Defendant, George 
Everett, having appealed, the General Term reversed 
the judgment and ordered a new trial. From this or- 
der plaintiff appealed. 

Rhodes, Coon & Higgins, for appellant. 

Wm. Tiffany, for respondent. 


AnDReEws, J. Weconcurin the conclusion of the 
courts below that by the true construction of the will 





of John H. Southwick his son, Charles H. Southwick 
took upon the testator’s death a vested remainder in 
fee, limited upon the life-estate of his mother in the 
premises in question, subject however to be defeated 
by a condition subsequent, viz., his death without 
children, in which event the substituted remainder 
given on that contingency to Augustus Southwick, the 
son of the testator’s brother, Nathan, would vest in 
possession, thereby displacing the prior fee given to 
the testator’s son, Charles. WVanderzee v. Slingerland, 
103 N. Y. 47; In re Railroad Co., 105 id. 89. The plain- 
tiff claims under the devise to Augustus Southwick. 
The widow of the testator died September 1, 1869, after 
the death of her husband. Charles H. Southwick is 
still living, unmarried, and without children. If noth- 
ing further appeared, the plaiatiff's action would 
necessarily fail, for the reason that the contingency 
had not happened upon which the estate of Augustus 
Southwick is limited, and the defendant, George Ey- 
erett, who is the lessee of Charles H. Southwick, 
would be entitled to judgment. The plaintiff, to ob- 
viate this apparent difficulty, proved that Charles H. 
Southwick, in October, 1875, was convicted of the 
crime of murder in the second degree, and was there- 
upon sentenced to imprisonment in the State prison 
at Auburn for the term of his natural life, and from 
that time has been imprisoned pursuant to such sen- 
tence. The plaintiff contends that as the life-estate of 
the widow was terminated by her death, and as 
Charles H., on his sentence to imprisonment for life, 
became civilly dead, the contingent estate given by 
the will to Augustus Southwick, in case ‘Charles H. 
should die without children,” has become an actual 
fee. 

Assuming that a civil death consequent upon a sen- 
tence to imprisonment for life operates eo instanti to 
divest the person sentenced of his estate—a point we 
shall hereafter consider—there is still another ques- 
tion, viz., whether such a death was contemplated by 
the testator, and whether the words. of limitation to 
Augustus Southwick are to be construed as applying 
toa civil, or only to the natural, death of Charles H. 
Southwick. It is possible that Charles H. may be par- 
doned, and may marry, and havechildren. It is plain 
that Augustus Southwick can take only according to 
the will, and that if by its true construction the 
natural death of Charles H. without children was 
solely the contingency upon which the substituted fee 
is to vest, the plaintiff must fail on this ground, inde- 
pendently of any other, and whatever conclusion 
might be reached as to the effect of the civil death of 
Charles H. upon his own estate under the will. It is 
said by Coke (Co. Litt., § 200), speaking of the two 
species of death, mors civilis and mors naturalis, that 
to *‘ oust all scruples leases for life are ever made dur- 
ing the natural life,” etc. We have found no au- 
thority upon the construction of the word ‘‘ death” 
in a will, as applied to circumstances like these in the 
present case. We deem it unnecessary to decide the 
point suggested, as we are of opinion that the title of 
Charles H. Southwick to his land was not divested as 
a consequence of his sentence to imprisonment for 
life, and it follows as a necessary consequence from 
this premise that Augustus Southwick, or his grantee, 
has no present vested interest upon which to maintain 
ejectment. The Revised Statutes declare that a per- 
son sentenced to imprisonment for life ‘‘shall there- 
after be deemed civilly dead.’’ 2 Rev. Stat., p. 701, 
§ 20. This provision was re-enacted in the Penal Code, 
§ 708. The only statutory provision on this subject ex- 
isting in this State prior to the Revised Statutes is 
found in an act passed March 29, 1799, which enacted 
that in all cases where a person shall be convicted and 
attainted of any felony thereafter committed, and ad- 
judged to imprisonment for life in the State prison, 
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“such person shall be deemed and taken to be civilly 
dead to all intents and purposes in the law,’’ and the 
statute of 1799 remained unchanged until the provis- 
ion in the Revised Statutes to which we have referred 
was substituted. 1 Rev. Laws 1813, p. 411. In the ab- 
sence of any legislation on the subject, the common- 
law consequences of a conviction for felony attached 
in this State, and remained until abrogated or changed 
by Constitution or statute. 2 Kent Com. 386. By 
the common law the civil death of the offender was 
one of the consequences of attainder for treason or 
felony; and in Troup v. Wood, 4 Johns. Ch. 248, the 
chancellor seemed to entertain no doubt that on a 
conviction in this State prior to 1799 of an offense 
which was a felony at common law, the common-law 
incident of civil death attached, and this as well where 
the statute had changed the punishment from death 
to imprisonment for life, as in the case of a capital 
sentence. 

To ascertain the meaning of the phrase “civil 
death,’’ as used inthe Revised Statutes, and whether 
the statute on a sentence of an offender to imprison- 
ment for life operates eo instanti to divest him of his 
estate, it is important to consider how civil death af- 
fected rights of property at'common law. By the an- 
cient common law, when sentence was pronounced for 
a capital offense, the offender, by operation of law, was 
placed ina state of attainder. 1 Chit. Crim. Law, 723. 
There were three principal incidents consequent upon 
an attainder for treason or felony—forfeiture, corrup- 
tion of blood, and an extinction of civil rights, more or 
less complete, which was denominated civil death. For- 
feiture was a part of the punishment of the crime, and 
was of Saxon origin, by which the goods and chattels, 
lands and tenements of the attainted felou were for- 
feited to the king; the former absolutely on convic- 
tion, and the latter perpetually, or during the life of 
the offender, on sentence being pronounced. The doc- 
trine of corruption of blood was of feudal origin, in- 
troduced after the Norman conquest. The blood of 
the attainted person was deemed to be corrupt, so 
that neither could he transmit his estate to his heirs, 
norcould they take by descent from the ancestor. 
The crime of the attainted felon was deemed a breach 
of the implied condition in the donation of the feud, 
dum bene segesserit, and the descent to his heirs being 
interrupted by the corruption of blood, his lands es- 
cheated to the lord. But this escheat was subordi- 
nate to the prior and superior law of forfeiture. Com. 
Dig., tit. ‘Forfeiture’ K; 2 Bl. Com. 252; 1 Chit. 
Crim. Law, 723-728; 1 Broom. & H. Com. 404; Rex 
v. Morphes, 1 Salk. 85. The incident of civil death at- 
tended every attainder of treason or felony, whereby, 
in the language of Lord Coke, the attainted person ‘ is 
disabled to bring any auction, for he is extra legem po- 
situs, and is accounted in law civiliter mortuus” (Co, 
Litt., § 199, note), or, as stated by Chitty (1 Crim. Law, 
724), “he is disqualified from being a witness, can 
bring no action, nor perform any legal function; he is 
in short regarded as dead in law.” The forfeiture of 
the estate of the attainted felon to the king or to the 
lord, was not, it would seem, a consequence of the 
situation in which he was placed, of civiliter mortuus, 
but proceeded upon distinct and independent reasons, 
and this, we think, is rendered plain «shen we con- 
sider how the law of forfeiture was construed. The 
attainted person was not divested of his lands till office 
found. This is very distinctly held in Nichols v. 
Nichols, 2 Plow. 486, where the question was put: “If 
the possession in deed or law of the lands of a person 
attainted of treason should not bein the king before 
office found, in whom should it be, by the course of 
the common law, in the life of the person attainted?” 
and it was held that the freehold of suck lands would 
be in fact in the person attainted so long as he should 


live; ‘‘for,” the court say, ‘‘as he hath capacity to 
take in deed lands by a new purchase, so hath he 
power to retain his ancient possessions, and he shall 
be tenant to every precipe.”’ See also Vin. Abr., tit. 
‘Forfeiture,’ 9. So also the latter opinion is that he 
could devise his lunds, subject only to the right of en- 
try for the forfeiture. In Bac. Abr., tit. “‘ Wills and 
Testament,” ‘‘ B,” it is said that, “ however the wills 
of traitors, aliens, felons, and outlawed persons are 
void as to the king or lord that has the right to the 
lands or goods by forfeiture, yet the will is good 
against the testator himself, and all others but such 
person only.” See also Vin. Abr., tit. “Attainder;’’ 
1 Jarm. Wills (5th ed. Bigelow), *42. An attainted per- 
son could also demise his lands before office found. 
This was expressly held in Doe v. Pritchard, 5 Barn. & 
Adol. 765, citing a passage from Perkins, “ that a man 
attainted of felony or murder may make a grant of a 
rent, or common, or a feoffment, and the same shall 
bind all persons but the king and the lord of whom 
the land is holden.”’ Soa person attainted could take 
lands by devise or purchase. Hecould be grantor or 
grantee after attainder, and the grant would be good 
as against all persons except the king. Vin. Abr., tit. 
‘‘Attainder;’’ Shep. Touch. 231; Perk. Prof. Bk. 26, 
48. He could not sue, but could be sued (Vin. Abr., 
supra), and his body could be taken in execution, sub- 
ject however to the paramount claims of public jus- 
tice (1 Chit. Crim. Law, 725; Davis v. Duffie, 1 Abb. 
Dec. 489). He could make no contract which he could 
enforce. In Kynnaird vy. Leslie, L. R.,1C. P. 889, it 
was said by Willes, J.: ‘‘ Moreover, an attainted per- 
son is not incapable of contracting, though he cannot 
pray in aid of the king’s courts to enforce his con- 
tracts. He can contract with those whose consciences 
bind them to fulfill their engagements, and he can take 
a grant, or grant to others even the inheritance which 
on office found would escheat to the crown; and the 
rights so acquired by third parties may be the subject 
of an action in her majesty’s courts, and his contracts 
may be enforced against him.’’ In the case Jast cited 
it was held that when one attainted of treason escaped 
to a foreign country, and there married, and had chil- 
dren, and was afterward executed on the same at- 
tainder, the marriage was valid, and the children 
legitimate, and that they could inherit from each 
other, since they were not compelled to trace the in- 
heritance through the ancestor. It seems to be a neces- 
sary conclusion from the rules of the common law goy- 
erning rights of property as affected by forfeiture for 
crime, that civil death, one of the consequences of 
conviction for treason or felony, did not of itself, asa 
general rule at least, operate to divest the offender of 
his title to his lands. This would be inconsistent with 
the settled doctrine that an attainted person retained 
his title and possession till office found, and that 
meanwhile he could make a grant or demise, good ex- 
cept as against the king. If civil death worked of it- 
self a divestiture of his estate, either no entry would 
be necessary to complete the title of the crown by for- 
feiture, or the alternative result would follow—that 
the title would be in abeyance from the time of the 
attainder until entry by the king or lord—for the heir 
could not take by reason of corruption of blood, and 
the felon’s title would be gone by his civil death. But 
we have not been able to find any case showing that 
as a general rule civil death modified in any respect 
the law of forfeiture, or deprived the attainted person 
of his lands before the forfeiture was enforced by 
entry. 

The appellant, to sustain his contention that by the 
common law civil death consequent upon attainder 
operated eo instanti to divest the title of the offender 
to his lands, relies upon the text of Littleton (§ 200) 
and the Commentaries of Lord Coke. Littleton, in the 
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section cited, speaking of the classes of persons who 
cannot maintain an action, mentions, as the fifth class, 
persons who have entered into religion, and become 
monks professed. Such a person, he says, ‘“‘is dead in 
the law, and his sonne or next cousin incontinent shall 
inherit him as well as though he were dead indeed. 
And when he entereth into religion, he may make his 
testament, and his executors; and they may have an 
action of debt due to him before his entry into relig- 
ion, or any other action that executors may have, as 
if he were dead indeed; and if he make no executors 
when he entereth into religion, then the ordinary may 
commit the administration of his goods to others as if 
he were dead indeed.” The doctrine that persons en- 
tering into}religion and becoming monks professed 
were civilly dead proceeded on the ground, that as 
they thereby renounced all secular concerns, and held 
themselves freed from the obligations resting upon 
other members of civil society, they should be treated 
as though they were dead in fact, and as having sur- 
rendered all their civil rights. 1 Bl. Com. 132. Coke, 
in commenting on the passage from Littleton above 
quoted, says: ‘‘And here it is to be observed that an 
abjuration, thatis a deportation forever into a for- 
reine land like to profession (whereof our author 
speaketh here), is a civil death, and that is the reason 
that the wife may bring an action, etc., and so it is if 
by an act of Parliament the husband be attainted of 
treason or felony, and saving his life, is banished, this 
is a civil death, and the wife may sue as a femme sole.”’ 
It will be observed that Coke adds two instances of 
civil death to the one mentioned by Littleton, namely, 
abjuration and banishment on attainder by act of 
Parliament. Butin his note to section 199, already 
quoted, he declares that every person attainted of 
high treason, petit treason, or felony, is accounted in 
law ‘‘civiliter mortwus.’’ The fair conclusion from a 
comparison of these passages is that the strict civil 
death mentioned by Littleton in the case of a monk 
professed, which was followed by an extinction of 
civil rights, including the right of property, was con- 
fined to monks and the two other cases mentioned by 
Coke. This seems to have been the interpretation of 
Blackstone, who, in the enumeration of the causes of 
civil death, in which the next heir inherits the estate 
as though the ancestor was absolutely dead, mentions 
the three cases of profession, abjuration and banish- 
ment, and no others. 1 Bl. Com. 132. In case of pro- 
fession, the civil death was not a consequence of 
crime. Abjuration, which was connected with the 
law of sanctuary, was a method by which the 
criminal escaped punishment on condition of taking 
an oath of abjuration, and leaving the realm forever. 
Banishment on attainder by act of Parliament was a 
power only exerted in rare instances. Both sanctuary 
and abjuration were abolished by statutes. James I, 
chap. 25, and 20 James I, chap. 18. The statute 54 
Geo. III, chap. 45, abolished forfeiture of lands and 
corruption of blood in every case except treason, petit 
treason, and murder, ‘‘ so that,’’ as said by Chitty, 
writing soon after the passage of that statute, “at the 
present day, on attainder of ordinary felony, the 
criminal forfeits only his goods and chattels, and the 
profits of land during life, while his real estate comes 
in the ordinary channels to his heir, who is thus re- 
stored to the full capacity to inherit.”” 1 Chit. Crim. 
Law, 735. Still later the statute 53 and 34 Victoria, 
chapter 23, swept away the whole doctrine of at- 
tainder, corruption of blood, and forfeiture, except 
forfeiture consequent on outlawry; and the same stat- 
ute provided for the administration of the estate of 
the convicted felon by trustees for the benefit of his 
children and the support of his family. Under this 
statute the real property of a traitor or felon remains 
his own, subject to the temporary estate of the trus- 





tees, and he may dispose of it by his will; but by the 
statute he is incapable of alienating or charging hig 
property, or of making any contract. 1 Jarm. Wills 
(5th ed. Bigelow), 44. It is a suggestive fact bearing 
upon the point we are considering, that no case is to 
be found, either before or after the statute 54 George 
III, in which it has been held that a conviction of 
felony cast the descent of the felon’s Jand upon his 
heirs, as though he was dead in fact. And since the 
statutes 33 and 34 Victoria, it is certain that such a 
doctrine has been unknown to the law of England. 
That statute assumed that the title of the felon to his 
lands was not divested by his conviction. 

It remains to consider how the question stands in 
the light of our own statutes and decisions. The cases 
on the subject are few, but there are two which de- 
serve especial attention—Troup v. Wood, supra, and 
Platner v. Sherwood, 6 Johns. Ch. 118, decided in 1820 
and 1822. Both related to lands which had been 
owned by one Platner, who in June, 1799, was con- 
victed of forgery, and sentenced to the State prison 
for life. He was pardoned in 1806. The trial and con- 
viction was after the passage of the act of March 29, 
1799, but the offeuse was committed prior thereto. In 
Troup v. Wood the bill was filed by a grantee of Plat- 
ner under a deed executed before his conviction, in 
1792, to set aside sales of the same Jands made after 
Platner’s conviction and sentence, and during his im- 
prisonment, under judgments against him obtained 
prior to the complainant’s deed. The chancellor ren- 
dered a decree setting aside the sales and titles ac- 
quired by the defendants under the executions 
upon several grounds, one of which was _ that 
the judgment upon which the execution issued 
had been fully paid prior to the sales thereon, 
and that the sales were fraudulently made by the act 
and procurement of the defendants. The chancellor, 
in his opinion, after stating this conclusive ground of 
judgment, proceeded further to say that the sales were 
also void for another reason, viz., that the scire fucias 
to revive the judgment against Platner was directed 
to him, whereas, as by his conviction and sentence to 
imprisonment for life he became civilly dead, it should 
have been directed *‘ to his representatives, and to the 
terre-tenants.’’ This plainly implied that the chan- 
cellor then entertained the opinion that a civil death 
consequent upon a conviction of felony divested the 
offender's estate, and the heirs immediately inherited, 
as in case of actual death—forfeiture and corruption of 
blood having been previously abolished in this State, 
except forfeiture for a limited time in case of treason. 
The subsequent case of Platner v. Sherwood was 
brought by Platner, after his pardon, to set aside sales 
of other lands made during his imprisonment under 
the same judgments and executions as in the former 
case; the title to such lands having been in him at the 
time of his conviction and sentence. The defendant 
demurred to the bill on the ground that the plaintiff 
was divested of his estate in the lands by his convic- 
tion and imprisonment, and that his heirs were the 
parties in interest. It is plain that the demurrer was 
good, provided the chancellor was correct in his opin- 
ion in the former case as to the effect of civil death at 
common law in divesting the estate of a convicted 
felon. But the chancellor, on reconsideration, re- 
versed his previous ruling on this point, and held that 
at common law that consequence did not follow the 
situation of civiliter mortwus, except in the special 
cases to which we have referred. He therefore sus- 
tained the bill, suggesting, as a reason for his misap- 
prehension in the former case, that the statute of 
March 29, 1799, which was in force when the trial and 
conviction took place, and when the former decision 
was made, only applied to offenses thereafter com- 
mitted. This suggestion in turn implied, although the 
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question was not involved in the case, that the statute 
of 1799, declaring that a person adjudged to imprison- 
ment for life on a conviction of felony “shall be 
deemed and taken to be civilly dead to all intents and 
purposes in the law,’’ extended the common-law con- 
sequence of civil death, and made the estate of the 
convicted felon descendible immediately to the heirs. 
The case In re Deming, 10 Johns. 252, presented the 
question of the effect of a pardon of a person con- 
victed of a felony, and sentenced to imprisonment for 
life, upon his right to the guardianship of his infant 
child after his release from imprisonment. It was held 
that the pardon restored him to the relation of a 
father; but it was assumed in the brief per curiam 
opinion in the case that any rights of property in the 
convict were divested by the conviction and sentence. 
This case arose when the act of 1799 was in force. The 
case of Platner v. Sherwood was a direct adjudication 
that by the general rule of the common law civil death 
did not operate as a divestiture of the estate of the 
convicted felon. The language of the act of 1799, that 
a person sentenced to imprisonment for life was to be 
deemed civilly dead ‘‘ to all intents and purposes in the 
law,” was very special and comprehensive, and it is 
not necessary to disagree with the intimation of the 
chancellor that it extended the consequences of civil 
death beyond what was understood at common law. 
However this may be, when the language of the act of 
1799 was changed by the Revised Statutes by omitting 
the special and peculiar words therein, and the lan- 
guage was substituted that a person sentenced to im- 
prisonment for life should thereafter ‘‘be deemed 
civilly dead,” the provision became, we think, simply 
declaratory of the common law. 

On looking at the statutes regulating the transfer 
and devolution of property upon the death of the 
owner, it will be found that their natural import con- 
fines the meaning to a natural and actual death. By 
the former statute of wills it is declared that ‘all per- 
sons except idiots, persons of unsound mind, married 
women, and infants, may devise their real estate,’ 
etc., and as to personal property, that ‘‘every male 
person of the age of eighteen years, and every person 
not being a married woman,’’ may dispose of it by 
will (2 Rev. Stat., p. 60, § 21), and provisions are made 
for the probate of wills after the death of the testator. 
The statute of administrations authorizes the granting 
of letters of administration of the goods, chattels and 
credits of persons ‘‘ dying intestate.”’ Id., p. 73, § 23. 
The statute regulating proceedings to discover the 
death of persons upon whose lives any particular es- 
tate may depend requires that the petitioner shall 
state in his petition “ that he has cause to believe, and 
does believe, that the person upon whose life such 
prior estate depends is dead,”’ etc. Id., p. 343, § 2. The 
assignment of a dower can be claimed only on the 
death of the husband. 1 Rev. Stat., p. 740, § 1 et seq. 
In none of these statutes is there any intimation that 
a civil, as distinguished from a natural, death was in 
the contemplation of the Legislature. The only stat- 
ute we have found which permits an inference that 
civil death consequent upon imprisonment for life 
operates to divest the convict of his estate is a provis- 
ion in the act relating to “ absconding, concealed and 
non-resident debtors,” which permits the proceedings 
authorized thereby to be taken “ whenever any debtor 
shall be imprisoned in the State prison for a term less 
than his natural life”’ (2 Rev. Stat., p. 15, § 1), making 
no provision, and giving no remedy, under that act, 
against the property of one imprisoned on a life sen- 
tence. This provision was incorporated into the Re- 
vised Statutes from the ‘‘Act for relief against absent 
and absconding debtors,’’ passed March 21, 1801, when 
the act of March 29, 1799, declaring the effect of a sen- 
tence to imprisonment for life, was in force. The most 





that can be said as to the effect of this section of the 
Absconding Debtor Act as bearing upon the point now 
in controversy is that the Legislature may have as- 
sumed that civil death resulting from a sentence to 
imprisonment for life operated to divest the offender 
of his estate. But when it is considered that no case 
in this State can be found where the will of a person 
imprisoned on a life sentence has been admitted to 
probate during his natural life, or where administra- 
tion has been granted on his estate, or dower assigned 
as if he was dead; nor any case where the title to 
property has been traced through a civil, as distinct 
from a natural, death—the inference seems almost ir- 
resistible that the doctrine that civil death conse- 
quent upon a life sentence divests the criminal of his 
estate has no foundation in our law. As to right of 
administration, see Frazer v. Fulcher, 17 Ohio, 260. 
The disabilities flowing from the situation of civiliter 
mortuus have a wide scope, without including this in- 
cident. The statute, without expressly declaring this 
result, assumes that a life sentence of the husband ipso 
facto dissolves his marriage. 2 Rev. Stat., p. 687, § 9, 
subd. 6. The convict cannot sue although he may be 
sued; and his property is answerable to his creditors. 
But he may defend an action brought against him. 
Code, § 131; Davis yv. Duffie, supra; Bowles v. Haber- 
mann, 95 N. Y. 246. He cannot enter into executory 
contracts and call in aid the courts to enforce them. 
But he may transfer his property by will or deed. See 
Rankin’s Heirs v. Rankin’s Ex’rs, 6 T. B. Mon. 531, 
and authorities, supra. His political rights are taken 
from him; his wife or children owe him no fealty or 
obedience. It is not difficult to suggest possible diffi- 
culties which may arise in the administration and pro: 
tectian of the property of a convict sentenced to im. 
prisonment for life. These are matters which may be 
the appropriate subject of legislation. They have been 
met in England by the statute 33 and 34 Victoria, by 
which a trustee is appointed to administer the con- 
vict’s estate for the protection of all interests. 

We here conclude our examination of the interest- 
ing question presented by this record. Any one who 
takes the pains to explore the ancientand in many re- 
spects obsolete learning connected with the doctrine 
of civil death in consequence of crime, will find that 
he has to grope his way along paths marked by uncer- 
tain, flickering, and sometimes misleading lights; and 
he cannot feel sure that at some point in his course he 
has not missed the true road. But there is a guiding 
principle, which in the present case greatly aids in 
solving the question presented, and that is that no one 
can or ought to be divested of his property in invitwm, 
except by the clear warrant of law; and this we think 
is not found in the statute relating to civil death. 

The weighty words of Chancellor Kent, in Platner 
v. Sherwood, may appropriately conclude this opin- 
ion: ‘‘The penal consequences of attainder must be 
necessary deductions severely required by the premi- 
ses; and as there was to be no forfeiture of the estate, 
the law would not be consistent with itself if it held 
the party alive for the purpose of being sued and 
charged in execution, and yet dead for the purpose of 
transmitting his estate to his heirs.” 

We think the order of General Term should be af- 
firmed, and judgment absolute entered for the defend- 
ant on the stipulation. 

All concur, except Earl, J., dissenting, and Gray, J., 
not sitting. 

—__>___—> 


NEW YORK COURT OF APPEALS ABSTRACT. 

CORPORATIONS—INCORPORATION--PAYMENT ON TAX 
—REORGANIZATION—CONSTITUTIONAL LAW—IMPAIR- 
ING CONTRACTS.—Laws of New York, 1886, chapter 
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143, providing that before the secretary of State shall 
issue a certificate of incorporation to any company he 
must be satisfied that the tax required, of one-eighth 
of 1 per cent of the whole capital stock such company 
is authorized to have, has been paid, applies to pur- 
chasers of the property of another corporation at fore- 
closure, who seek to form a uew corporation to suc- 
ceed the former, under Laws of New York, 1874, chap- 
ter 430, as amended by Laws of 1876, chapter 446, pro- 
viding for the reorganization of such companies by the 
purchasers of their property, and that when reorgan- 
ized they shall succeed to the rights, franchises and 
privileges of the former corporation; as although suc- 
ceeding to the rights of the former, the latter is a new 
corporation. We think it is plain that under the reor- 
ganization acts above mentioned, when the purchasers 
at the foreclosure sale undertake to reorganize under 
those acts, and for that purpose to file in the secre- 
tary’s office a certificate, upon the filing of which they 
become a body politic and corporate, the corporation 
thus formed is a new and entirely different one from 
that whose property and franchises the purchasers 
may have bought under the foreclosure proceedings. 
It is true that the corporation about to be formed by 
the filing of the certificate has by force of the statute 
when formed all the rights, franchises, powers, privi- 
leges and immunities which were possessed before 
such sale by the corporation whose property was sold; 
but that does not make the corporation the same by 
any means. The right to be a corporation, which the 
old corporation had, was not mortgaged and was not 
sold, and did not pass to the purchasers; and they 
only obtain such a right upon filing the certificate 
mentioned; and then they obtain it by direct grant 
from the State, and not in any degree by the sale and 
purchase of the franchises, etc., of the old corporation. 
The act does not, when applied to a corporation so re- 
organized, impair the obligation of a contract, 
although the mortgages under which the sale was 
made were executed prior to the passage of said act. 
There has been no violation of any contract. These 
mortgages, it is true, were all executed and the bonds 
issued long prior to the passage of the Tax Act of 1886, 
already mentioned. The franchises of the corpora- 
tions were duly mortgaged under the provisions of 
State laws, by which it was provided that purchasers 
at foreclosure sales under such mortgages could, upon 
compliance with the law, file certificates and become in- 
corporated bodies. But such acts were in no such sense 
contracts on the part of the State with persons pur- 
chasing bonds secured by such mortgages, or with fu- 
ture possible purchasers at foreclosure sales, that the 
provisions existing at the time of the mortgaging of 
the franchises for the incorporation of such pur- 
chasers should remain the same. I think this ques- 
tion has been decided in this way by the Supreme 
Court of the United States, and further discussion of 
it is unnecessary. See Railroad Co. v. Commissioners, 
112 U. 8. 609. Whether the money exacted by the 
State on the incorporation of corporations, etc., is a 
“tax ’’ in the strict and limited sense of that word or 
not, is of no importance. It is a condition imposed 
by the State in the exercise of its undoubted power, 
upon the payment of which the certificate may be 
filed. Oct. 2, 1888. People, ex rel. Schurz, v. Cook; 
People, ex rel. Mertens, v. Same. Opinion by Peck- 
ham, J. 


CRIMINAL LAW —- INDICTMENT —JOINDER OF OF- 
FENSES— ELECTION—WAIVER OF OBJECTION — HOMI- 
CIDE—JUSTIFICATION— BURDEN OF PROOF—EVIDENCE 
—DECLARATIONS OF DECEASED—HARMLESS ERROR.— 
Two counts of an indictment charged defendant with 
manslaughter in the first degree, and a third count 
with manslaughter in the second degree, but only one 
act of killing was charged. Held, under the Code of 





Criminal Procedure of New York, section 279, allow- 
ing one act to be charged in different counts, that the 
prosecution will not be compelled to elect on which 
count it will proceed. The objection that an indict- 
meut charges several offenses can only be taken ad- 
vautage of by demurrer, under the Code of Criminal 
Procedure of New York, section 331. On a trial for 
manslaughter, where it is shown that defendant killed 
deceased, the,burden is on him to show justification, 
and it is proper to charge that the defendant must 
satisfy the jury that he was justified. A witness testi- 
fied that after deceased was shot, and while she was 
conversing with defendant, in his presence, deceased 
went into the house. She was also permitted to state 
what deceased said in the house. After it appeared 
that defendant was not present at the conversation in 
the house, the court struck out that conversation, 
Held, that the error, if any, in admitting such conver- 
sation, was cured. Oct. 2, 1888. People v. McCarthy. 
Opinion by Danforth, J. 


HiGHWAYS—DAMAGES BY STATE--TOWNS—PARTIES. 
—The towns of New York being by statute responsi- 
ble for the maintenance of highways, and liable to per- 
sons sustaining injuries by defects therein, the State 
is liable to a town for damages to a highway caused 
by a break in the Erie canal, due to negligence of the 
State officials. We are referred to no reported decis- 
ion, nor indeed to the decision of any court, that 
there may not be in the town such property, or at 
least such incident of property, but only to an unre- 
ported decision wherein the canal appraisers held that 
the highway was not the property of the town, and so 
the town not entitied to recover. The decisions of 
the courts cited by the attorney-general in behalf of 
the respondent do not require us to adopt that con- 
clusion. The reason on which the judgments in those 
cases rested, cannot apply here, for the facts are dif- 
ferent. Those cases are the following: Cornell y. 
Turnpike Co., 25 Wend. 365, in which the plaintiffs, as 
commissioners of highways of the town of Guilford, 
sued the turnpike company for taking possession of a 
highway, and appropriating it to their purposes, pre- 
vious to the appraisal of damages, and payment of the 
same. It was a case of interruption, and the remedy 
of the plaintiffs was said to be by ‘“ indictment, sum- 
mary abatement, or penalty,’’ or that prescribed by 
the statute relating to turnpike companies (1 Rev. 
Stat., p. 583, § 29), upon which the right to compensa- 
tion was founded; and that private remedies were 
confined to the owner of the soil, “or persons who 
had sustained a particularinjury.”” If Iam right in 
the views already stated, the claimant is in the latter 
class. Morey v. Town of Newfane, 8 Barb. 645, was an 
action for damages forinjury to horses by defect in 
the highway. It was held that under no circum- 
stances would the action lie. But however it might be 
as the iaw then (1850) was, it is clear that the law 
of 1881 (supra) gives in certain cases such remedy. 
Monk v. New Utrecht, 104 N. Y. 557. The same re- 
mark applies to People v. Auditors, 75 id. 316. Town 
of Fishkill v. Plank-Road Co., 22 Barb. 647, and Town 
of Galen v. Plank-Road Co., 27 id. 543, were actions 
upon agreements to which the town was not a party. 
People v. Pennock, 60 N. Y. 421i, involved nothing else 
than the destruction of a bond given by a supervisor. 
None of these cases, nor the principle on which they 
rest, touches the question presented upon this appeal. 
On the other hand, it is within the reason which led 
to the decision in Bridges v. Supervisors, 92 N. Y. 570. 
It should be answered in favor of the appellant, anda 
remedy allowed to it, because the town was under an 
obligation to keep in repair its bridges, and make 
them suitable for public travel, so that it shall incur 
no liability from their defects, and it may have com- 
pensation from one who wrongfully, by negligence or 
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otherwise, makes such repair necessary, and so ex- 
poses it to the expenditure of money. Under the 
Code of Civil Procedure of New York, section 1926, 
providing that an action may be maintained by the 
supervisor of a town to recover damages for an injury 
to the property of a town, he is the proper person to 
present to and prosecute before the board of claims a 
claim for damages to a highway caused by negligence 
of the canal officials. Oct. 2, 1888. Bidelman v. State. 
Opinion by Danforth, J. 


INSURANCE — LIFE— RIGHTS OF BENEFICIARIES — 
TRUSTS.—Deceased insured his life for his children’s 
benefit. He signed the application as trustee, and the 
policy was issued to him as such. After paying the 
premiums for fifteen years, he defaulted, and took out 
anew policy for his second wife’s benefit. He paid 
the same premiums on the second policy as on the 
first, was not examined again, and was described as 39 
years old “in 1863,” the date of the first policy. Held, 
that the second policy was a continuation of the first, 
in which the children had a vested interest, and that 
they were entitled to the proceeds thereof. It was 
argued, first, that by the failure to pay the premium 
of 1878 the old policy lapsed, and all rights under it 
were ended and destroyed. John Lindeman, it is 
argued, was under no obligation to continue the pay- 
ment of premiums, and so preserve the validity of the 
policy. His contributions were voluntary, pure gifts, 
and without consideration, and involved no duty to 
continue them beyond his wish and convenience; and 
when he refused further payments, he simply did as 
he had a right to do, and was guilty of no wrong to 
the children by suffering the policy to lapse. All that 
is quite true except that after notifying the benefici- 
aries of the trust which he had voluntarily consti- 
tuted for their benefit, and acting upon it until it had 
become valuable to them, good faith required that he 
should not end the trust without notice to them, and 
an opportunity to preserve it if they should be so dis- 
posed, unless it be true that they had no interest or 
rights in the trust property whatever. But the diffi- 
culty with this argument is that the old policy did not 
lapse at all. The failure to pay the premium of 1878, 
if there was such failure, was waived by the company 
in issuing the new policy. That was in all re- 
spects a continuation and renewalof the old policy, 
altered only by the substitution of a new bene- 
ficiary. Substantially that was determined in Barry 
v. Brune, 71 N. Y. 261. It is suggested that the facts 
in that case were that the lapse of the cancelled policy 
was arranged beforehand by collusion with the insur- 
ance company, while here the lapse occurred as a fact 
without the pre-existing knowledge or assent of the 
insurer; and it is urged that the latter’s good faith 
should end in a different ruling. But good faith can- 
not be asserted of one who aids in the diversion of a 
known trust fund from its lawful owners to the pos- 
session and benefit of another; and the fact of waiver 
is not changed by the motive, good or bad, of the in- 
surer. The issue of the new policy, in continuation of 
the old one, and in preservation of all the essential 
rights of the latter, distinguishes this case from 
Whitehead v. Insurance Co., 102 N. Y. 143, so far as 
the question of waiver is concerned; for there no new 
policy was issued at all, and the gratuity paid to ob- 
tain possession of the lapsed policy was consistent 
with aconstant and continued assertion of its inva- 
lidity. But the defendant in this case takes still an- 
other ground. Assuming that by the policy John 
Lindeman contracted as trustee for the children, it is 
insisted that the trust was revocable at the option of 
the trustee, and was so far executory as to be capable 
of revocation. But I think it is a mistake to assume 
that the trust was wholly executory. It had been toa 
large extent executed. Every payment of premium 





for fifteen years had steadily added to the value of the 
policy as the property of the beneficiaries. The day of 
final payment grew nearer, and the burden of premi- 
ums decreased steadily in number. Each payment 
made added to the surrender value, and fully execu- 
ted the gift to the extent of that value. What the in- 
sured had done for the benefit of the assured he could 
not undo without their assent, nor take from them 
what was already theirs, and destroy the trust so far 
as executed. The question here does not reach the in- 
quiry what might be the rule in a case where the in- 
sured contracted in his own name, though for the ulti- 
mate benefit of others; for here he contracted ex- 
plicitly as trustee, and so far as the trust was executed, 
neither he alone, nor he and the insurer together, 
could wrest from the beneficiaries the products of the 
trust and divert it into other channels. Oct. 2, 1888. 
Garner v. Germania Life Insurance Co. Opinion by 
Finch, J. 


JUDGMENT—RES ADJUDICATA—PRIVIES—HUSBAND 
AND WIFE.—A deed executed to a wife was deposited 
with her husband, but was not to be delivered or have 
effect except upon the grantor’s failure to perform an 
agreement with the husband, in which the wife had 
no part or interest. Afterward, when by no con- 
tingency the deed could take effect, the husband 
fraudulently procured it to be recorded. In an action 
against husband and wife, to have the deed set aside, 
those facts appearing from other evidence, held, that 
a judgment-roll showing a money recovery by the 
present plaintiff in an action against the husband, in 
which the validity of the deed was in issue, and a judg- 
ment of affirmauce, were admissible in evidence 
against the husband, and the wife being identified in 
interest with him, they were admissible against her. 
The evidence given, in answer to the plaintiff's case, 
tended to show a paper title in Charlotte; but it ap- 
peared that it was obtained through the procurement 
and the affirmative act of her husband, Theodore P., 
and in fraud of the grantor named in the deed con- 
ferring such title; that her title stood on no other 
consideration, and was in fact no other, than her hus- 
band’s title; and that she was merely an instrument 
used by him to effect a fraud; that in truth the in- 
strument was not intended to be « deed, but a mort- 
gage, and invalid because of the performance of the 
condition upon which it was given. Theodore P. was 
the real party in interest therefore in the transaction 
examined in the furmer suit; and we have no doubt 
that any evidence competent against him in this ac- 
tion was competent against his wife, who was merely 
the nominal party, and had only such rights as he had; 
she was identified in interest with him. According to 
her answer she was merely ‘‘ designated by him to 
take the conveyance;’’ and according to the case 
made, her name put in it by her husband, as a mere 
matter of convenience to himself, or more correctly 
stated, asacover. She stands therefore as his repre- 
sentative solely; and any thing affecting his title in 
like degree impairs or destroys the title she holds for 
him. Carr vy. Carr, 52 N. Y. 251; Gilbert v. Deshon, 
107 id. 324. Oct. 2, 1888. Ballow v. Ballou. Opinion 
by Danforth, J. 


RES ADJUDICATA—ADMISSIBILITY AS EVI- 
DENCE — SUBSEQUENT REVERSAL — WITNESS — COMPE- 
TENCY—HUSBAND AND WIFE—WAIVER OF OBJECTION. 
—A mortgage given by defendant to plaintiff to secure 
a loan, as plaintiff alleged, but as defendant alleged, 
to secure a beneficiary under a certain trust deed, was 
satisfied; and plaintiff alleged and defendant denied 
that another mortgage was given in lieu thereof. In 
an action to enforce the latter mortgage, plaintiff 
offered in evidence the judgment-roll in an action in 
which there was adverse litigation between these par- 
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ties, as defendants, involving the same subject-matter, 
and in which an appeal was then pending. A finding 
that the alleged trust-deed was never delivered, was 
made in both actions, but was reversed in the earlier 
one because the undisputed facts, which were the same 
in the later action, showed a delivery. Held, that a 
general objection was insufficient; that the evidence 
was competent, and its admission was not rendered 
erroneous by the subsequent reversal; and that the 
evidence in support of plaintiff's allegations as to the 
first mortgage greatly preponderating, and those as to 
the second mortgage being sustained by the findings, 
its admission was not prejudicial. In an action for an 
accounting for property appropriated by defendant, a 
motion to strike out the testimony of defeundant’s wife 
as to private conversations with defendant in relation 
to his obligation for the property, and his promise to 
secure plaintiff therefor, such testimony having been 
introduced in plaintiff's behalf, without objection, and 
the motion having been made after defendant had 
cross-examined the wife, is too late. Such conversa- 
tions also are not witbin the Code of Civil Procedure 
of New York, section 831, prohibiting evidence of con- 
fidential communications between husband and wife. 
Oct. 2, 1888. Parkhurst v. Berdell. Opinion by Earl, J. 


LANDLORD AND TENANT—NON-PAYMENT OF RENT— 
RECOVERY OF POSSESSION — RENT-CHARGE — APPOR- 
TIONMENT.—The Code of Civil Procedure of New 
York, sections 1504, 1505, 1507, 1516, relating to re-entry 
for non-payment of rent, provides for the recovery of 
the premises by action, and that the amount of rent 
due shall be stated in the judgment, and furthermore, 
that when defendants hold in severalty distinct por- 
tions, the action may be divided into as many actions 
as are necessary. The owner of a rent-charge re- 
served out of land granted, having for a series of years 
accepted from a tenant holding as assignee of a por- 
tion of the premises, his pro rata part of the rent, al- 
though crediting it on the whole as an entirety, re- 
covered the residue of the land for non-payment of 
rent, and took possession thereof, and the time for re- 
demption expired. Held, under common-law princi- 
ples and the statutory provisions cited, that such ac- 
ceptance and recovery amounted to a severance of the 
rent, and upon recovery in ejectment against such as- 
signee, the amount of rent to be inserted in the judg- 
ment was the pro rata part due and unpaid on his por- 
tion of the land. These manor leases have been held to 
create a rent-charge rather than a rent-service, and 
while at common law it was said that a rent-charge 
could not be apportioned because it issued out of the 
whole land, we have held that such an apportionment 
is possible by the concurring assent or action of both 
the landlord and tenant. Van Rensselaer v. Hays, 19 
N. Y. 76; Van Rensselaer v. Chadwick, 22 id. 34, 35. 
Oct. 2, 1888. Church v. Seeley. Opinion by Finch, J. 


RAILROADS—CROSSING OTHER ROADS—EMINENT DO- 
MAIN—PROCEDURE.—A petition by a railroad com- 
pany to prevent a proposed railroad from intersecting 
its tracks in the place and manner proposed cannot be 
brought under Laws of New York, 1850, chapter 140, 
section 22, which provides that any occupant of land 
over which a proposed railroad is about to pass may 
apply for the appointment of commissioners to exam- 
ine the route, etc., but should be brought under sec- 
tion 28, authorizing one railroad company .to cross the 
tracks of another, and providing for a commission to 
determine the grades, etc., in case of disagreement; 
the evident intention of the Legislature being that 
railroad companies should be confined to the remedy 
provided by the latter section. The question has not 
heretofore heen directly passed upon in this court, but 
it has on several occasions been the subject of con- 
sideration here, and strong intimations have been 








given in favor of the views held by us on the subject, 
It was held in re Railroad Co., 79 N. Y. 64, that the 
omission of a railroad company, whose track was pro- 
posed to be crossed by another railroad, to take pro- 
ceedings under section 22 to effect a change of route, 
did not preclude it from availing itself of the power to 
contest the points of crossing under proceedings au- 
thorized by section 28. The logical effect of this decis- 
ion was that railroad corporations were not bound by 
the provisions of section 22, which precluded owners 
and occupants from objecting to the location of a pro- 
posed railroad, unless they instituted proceedings to 
effect a change of line within fifteen days after sery- 
ing of notice of the proposed route. If railroad cor- 
porations were intended to be included under the gen- 
eral terms ‘‘ owners and occupants,” as used in that 
section, there would seem to be no reason why they 
should not be bound like other owners and occupants 
to the finality of the proposed route after fifteen days 
have elapsed, without proceedings taken. It seems to 
us, from a consideration of the whole act, that the 
Legislature intended to make a distinction between 
the modes to be adopted by railroad corporations to 
acquire the use of the property of another railroad 
corporation, and that pursued against owners and oc- 
cupants generally whose property was intended to be 
secured through the exercise of the right of eminent 
domain. Any other construction would lead to con- 
flicting results. Suppose a commission appointed un- 
der section 22 should determine to change the pro- 
posed route, and a subsequent commission appointed 
under section 28 should decide that the original point 
of crossing was the safest, best, and most desirable for 
all parties, which would prevail? The authority con- 
ferriug power upon the respective commissioners is 
equally broad in each case, and it is quite absurd to 
suppose that the Legislature intended to give to either 
commission authority to review and reverse the de- 
termination of its predecessor. It-is equally absurd 
to suppose that the Legislature intended to give a rail- 
road corporation the right to contest the crossing of its 
tracks by another corporation through two succes- 
sive and independent proceedings. Such a purpose 
cannot be ascribed to it except by the use of clear and 
express provisions in an act providing therefor. The 
mode of settling disputes as to crossings between con- 
testing railroad corporations having been made the 
subject of express provision by the statute, it must be 
held, in accordance with established rules, that such 
mode is exclusive, and was intended to withhold from 
them the right to adopt proceedings under general 
provisions applicable to the rights of the public at 
large. It isasettled rule of construction that when 
rights are conferred by statute, and specific remedies 
provided therein for their protection, that such reme- 
dies are exclusive and must be pursued. Dudley v. 
Mayhew, 3N. Y.14. It seems to us that this case is 
clearly within the spirit of the ryle. Section 28 gives 
one railroad corporation a right to cross and intersect 
the tracks of another; and provides, in case they can- 
not agree upon the amount of compensation therefor, 
or the line or lines, the grade or grades, points and 
manner of such crossings or connections, the same 
shall be ascertained and determined by commissioners. 
The tribunal authorized by this section has therefore 
full authority to determine whether the crossing shall 
be made above, below, or at grade, or whether the pro- 
posed line should be changed to establish the points 
and manner of its crossing; and in short, to consider 
and decide every question raised by the petition in 
this case, whether it relates to the proximity of its 
station, yards, and depot, the lines of the respective 
roads, or the propriety of a grade crossing. [n re Rail- 
road Co., 79 N. Y. 64. It is unreasonable to suppose 
that the Legislature intended to provide that these 
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rights should be adjudicated upon by two inde- 
pendent, and perhaps conflicting tribunals, with no 
mode provided for reconciling and harmonizing in- 
congruous adjudications, if any should be made, and 
no rule laid down whereby it could be resolved which 
determination should prevail. The act is susceptible 
of another construction, and we think it should be 
given to it. This was quite strongly intimated in re 
Railroad Co., 89 N. Y. 444, in the opinion of Judge 
Tracy, and was assumed to be the rule in respect to 
railroad crossings in re Railroad Co., 99 N. Y. 388. By 
such a construction no substantial rights of a railroad 
company whose tracks are proposed to be crossed can 
be jeopardized; and it will not only deprive such cor- 
poration of an opportunity to embarrass rival corpora- 
tions by successive and repeated litigation, but will 
render the scheme provided by the act consistent, 
reasonable and harmonious, and capable of uniform, 
precise and impartial administration by the courts. 
Oct. 2, 1888. In re New York, L. E. & W. R. Co. 
Opinion by Ruger, C. J. 


WILLS — REVOCATION—WRONGFUL DESTRUCTION— 
EVIDENCE — SUFFICIENCY—PROBATE AND CONTEST— 
costs.—(1) In a proceeding to establish a will alleged 
to be lost or destroyed,evidence that the alleged testa- 
tor,in 1863,made a will in favor of proponent, which re- 
mained until 1877 with the scrivener, when she took it 
home, and shortly afterward exhibited a folded pa- 
per, saying it was her will, this being the last time it 
wus seen; that she stated at different times after this, 
none of which were within the seven months next pre- 
ceding her death, that she had made a will in propo- 
nent’s favor; that persons who would be interested in 
so doing had opportunities of destroyiug it; that pro- 
ponent had displeased her, wherefore she stated sev- 
eral times within the year, and once within the month 
next preceding her death, that she had changed her 
intention and destroyed the will; the interested par- 
ties also testifying that they had not destroyed, and 
knew nothing of it—is insufficient to establish the 
wrongful destruction of the will, the presumption 
being that testator herself destroyed it. There is no 
direct proof that Mrs. Collyer destroyed her will. But 
the proof that the will was not found after her death is 
sufficient proof that she destroyed it animorevocandi. 
Whena will previously executed cannot be found af- 
ter the death of the testator, there is a strong pre- 
sumption that it wasrevoked by destruction by the 
testator, and this presumption stands in the place of 
positive proof. Betts v. Jackson, 6 Wend. 173; 
Knapp v. Knapp, 10 N. Y. 276; Schultz v. Schultz, 35 
id. 653; Hatch v. Sigman, 1 Dem. 519. He who seeks 
to establish a lost or destroyed will assumes the bur- 
den of overcoming this presumption by adequate 
proof. It is not sufficient for him to show that per- 
sons interested to establish intestacy had an opportu- 
nity to destroy the will. He must go further, and 
show by facts and circumstances that the will was 
actually fraudulently destroyed. In Loxley v. Jack- 
son, 3 Phil. Ecc. 126, the will was last seen in a small 
box in the bedroom of the deceased, but was not 
found after her death; and it was held that the pre- 
sumption of law was that the testatrix destroyed it 
animo revocandi that the law did not presume fraud, 
and that the burden of proof was on the party claim- 
ing under the will. In Betts v. Jackson, supra, a will 
was duly executed, and in the custody of the testator 
for five years afterward, and within ten months pre- 
vious to his decease, but could not be found after his 
decease; and it was held that the legal presumption 
was that the testator had destroyed it animo revo- 
candi, although it appeared that within a fortnight 
before his death he applied to the scrivener, who had 
drawn a codicil, to draw another codicil to his will, 
which however was not drawn, nor was the will at 





the time produced to the scrivener. In Knapp v. 
Knapp, supra, it was held that proof that a will exe- 
cuted by a deceased person was said by him a month 
previous to his death to bein his possession in a cer- 
tain desk at his house; that he was then very aged 
and feeble; that his housekeeper was a daughter hav- 
ing an interest adverse to the will; and thatthe same 
could not be found on proper search three days after 
his death—is not sufficient evidence of its existence at 
the testator’s death, or of a fraudulent destruction in 
his life-time, to authorize parol] proof of its contents. 
The authorities are uniform, and no further citations 
are needed. (2) Section 2558 of the New York Code 
of Civil Procedure, enacting that upon a contested ap- 
plication for probate of a will, costs shall not be al- 
lowed to an unsuccessful contestant, unless he is a 
special guardian, or the executor named in a paper 
proposed by him in good faith as decedent’s will, does 
not apply to the case of one proposing a will in which 
he was executor and sole beneficiary, but only toa 
contestant. Oct. 2, 1888. Collyer v.Collyer. Opinion 
by Earl, J. 


——e—_—___— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


EVIDENCE — DEATH — PRESUMPTION FROM AB- 
SENCE — TIME OF DEATH.—In an action on 4a life in- 
surance policy, it being shown that the assured disap- 
peared in January, and that the premium on his 
policy felldue in the following April, and that for 
more than seven years he had been absent without ex- 
planation, it is error to instruct that he must be pre- 
sumed alive in April, as there is no presumption that 
death, in such cases, does not occur until the end of 
the period; but the exact time of death, when mate- 
rial, is a fact to be established by evidence. If the 
trial court was justified in saying that ‘“‘in this case 
* %* * the presumption is that he was alive on the 
3d day of April, 1874,’’ then it follows as a logical se- 
quence that such presumption continued until the ex- 
piration of the last day of the seven years; or in other 
words, that the death occurred at the end of theseven 
years. ‘Such arule,’’ says Denman, C. J., speaking 
for the Court of King’s Bench, “ would, in the very 
great majority of cases, nay, in almost every case, 
cause the fact to be found against the truth, and as 
the rule would be applicable to all cases in which the 
time of death became material, would in many be 
productive of much inconvenience and injustice.’’ 
Doe v. Nepean, 5 Barn. & Adol. 86. It is there said, 
in effect, that though such absence for seven years ‘*‘ is 
sufficient evidence to warrant a presumption of fact 
that the party was dead at the end of seven years, it 
certainly raises no inference as to the exact time of 
the death; and still less that such death took place at 
the end of seven years.’’ This was approved three 
years afterward by the same chief justice, speaking 
for the Court of Exchequer, in an elaborate opinion, 
from which we quote: *‘ Now, when nothing is heard 
of a person for seveu years, it is obviously a matter of 
complete uncertainly at what point of time in this 
seven years he died. Of all points of time the last day 
is the most improbable, and most inconsistent with 
the ground of presuming the fact of death. * * * 
If you assume that he was alive on the last day but 
one of the seven years, then there is nothing extraor- 
dinary in his not having been heard of on the last day; 
and the previous extraordinary lapse of time, during 
which he was not heard of, has become immaterial by 
reason of the assumption that he was living so lately. 
The presumption of the fact of death seems therefore 
to lead to the conclusion that the death took place 
some considerable time before the expiration of the 
seven years. * * * Weadopt the doctrine of the 
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Court of King’s Bench, that the presumption of law 
relates only to the fact of death, and that the time of 
death, whenever it is material, must be a subject of 
distinct proof.’”” Nepean v. Doe, 2 Mees. & Wels. 913. 
These and several other English cases were reviewed 
in Re Phene’s Trusts, L. R., 5 Ch. 139, where it was 
held that, “if a person has not been heard of for seven 
years, there is a presumption of law that he is dead; 
but at what time within that period he died is nota 
matter of presumption, but of evidence; and the onus 
of proving that the death took place at any particular 
time within the seven years lies upon the person who 
claims a right to the establishment of which that fact 
is essential. There is no presumption of Jaw in favor 
of the continuance of life, though an inference of fact 
may legitimately be drawn that a person alive and in 
health on a certain day was alive a short time after- 
ward.” ‘To the same effect: In re Lewes’ Trusts, L. 
R., 6 Ch. 356; Hickman v. Upsall, L. R., 20 Eq. 136; 13 
Moak Eng. 672. Therules thus stated are well illus- 
trated in a very recent English case (Rhodes v. Rhodes, 
36 Ch. Div. 586), where one Alfred Rhodes emigrated 
to Australia in 1850. He was never heard of by any 
member of the family after 1873, when he was still un- 
married and without issue. After the expiration of 
seven years from the time he was last heard of, an ad- 
ministrator of his estate was appointed, who, as such, 
became possessed of a fund to which Alfred was enti- 
tled under the will of his father. Upon inquiry it was 
in effect found that he must be presumed to be dead 
at the end of the seven years; ‘‘ that there was no evi- 
dence to show that he died at any date before that 
year;”’ that if he was held to have died a bachelor 
when he was last heard of, then his mother and two 
of his brothers (who died soon after) would have been 
his next of kin, and entitled to the fund; but that if 
he was presumed to have died a bachelor at the end 
of the seven years, then his next of kin would have 
been the six children of a brother; and it was “held 
that neither class of next of kin had made out a title 
to the fund, but that the case must go back * * * 
for further inquiry.” The rules thus indicated are in 
harmony with some of the best-considered adjudica- 
tions in this country. We cite a few, merely as illus- 
trative of the reasoning in support of such rules: 
Davie v. Briggs, 97 U. S. 628; State v. Moore, 11 Tred. 
160; 53 Am. Dec. 401; Spencer v. Roper, 13 Tred. 333; 
Hancock v. Insurance Co., 62 Mo. 26; Tisdale v. In- 
surance Co., 26 Lowa, 170; 28 id. 12; McCartee v. 
Camel, 1 Barb. Ch. 455; Ryan v. Tudor, 31 Kans. 366; 
Williams v. Williams, 63 Wis. 62. Thus Mr. Justice 
Harlan, speaking for the Supreme Court of the Uni- 
ted States, in the case cited, quotes from a treatise on 
the law of evidence, what he states to be in harmony 
with the law of the English courts and the preponder- 
ance of authority in this country, this sentence: that 
‘although a person who has been heard of for seven 
years is presumed to be dead, the law raises no pre- 
sumption as to the time of his death; and therefore if 
any one has to establish the precise period during 
those seven years at which such person died, he must 
do so by evidence, and can neither rely, on the one 
hand, on the presumption of death, nor on the other, 
upon the presumption of the continuance of life.” 
Some of the cases speak of a presumption of life or 
death at some particular time prior to the expiration 
of such seven years; but this, it is believed, has gen- 
erally been said in cases where the question arose 
prior to the termination of such period, or where the 
statement is made by way of characterizing the evi- 
dence tending to thus fix the particular time; simply 
meaning thereby that such particulir time may have 
been inferred, or found by the jury from the facts 
and circumstances in evidence in the particular case. 
There are cases which seem to hold that such pre- 








sumption of death from such mere unexplained ab- 
sence fixes the time of death at the end of the seven 
years. Such cases, it is believed, usually treat such 
presumption as a rigid or conclusive presumption of 
law, as the trial court iu one part of the charge here 
seems to have treated it; but most of the authorities 
seem to regard the presumption as a mere prima facie 
presumption of fact, which may be overcome by eyi- 
dence. In civil actions, courts and juries are fre- 
quently called upon to determine facts from mere 
probabilities disclosed by the evidence; and yet in 
such cases, there is a possibility of subsequently dis 
covering the facts found to have been otherwise. We 
must hold that it was error for the trial court to 
charge the jury, in effect, that in this case the pre- 
sumption was that Joseph 8. Whiteley continued to 
live until the expiration of the seven years, or that he 
was alive on April 3, 1874, and that such presumption 
would control until overcome by competent proof, 
and the fact established by evidence that he died at 
an earlier date. That was an entirely different thing 
than to say that the burden of fixing the time was on 
the plaintiff. In the one case the parties start in the 
trial with the two ends of the scale equally balanced; 
in the other case, the one end is borne down by an op- 
pressive legal presumption. Of course, the burden was 
on the plaintiff to prove that the death thus presumed 
occurred during the life of the policy; but such mere 
absence, unaccounted for, raised no presumption that 
it occurred during that time, nor was there any pre- 
sumption, from such mere absence, that it did not oo- 
cur during that time. It was simply for the jury to 
determine, from the facts and circumstances in the 
case, when such presumed death did occur. This, of 
course, is on the theory that there was evidence tend- 
ing to prove that it occurred during the life of the 
policy. Wis. Sup. Ct., Sept. 18, 1888. Whiteley v. 
Equitable Life Assur. Soc. of U. 8. Opinion by Cas- 
soday, J. 


MARRIAGE— WIFE’S SEPARATE ESTATE.—Under the 
Virginia Married Woman’s Act a wife is entitled toa 
legacy due her from her father’s estate, which did not 
come into her possession until after the passage of the 
act; to damages awarded for the taking of her sepa- 
rate real estate by a railroad company; to the profits 
of her business as a separate trader carried on with 
her husband’s consent, and to the rents, issues, and 
profits of her separate estate. We come now to the 
question of first importance in this case, which is, 
how much and what part of the real and _ personal 
property, heretofore mentioned as having come to the 
possession of this married woman is to be deemed 
her separate estate within the provisions of this 
Married Woman's Act? Now, this act being ob- 
viously an enabling act, it should not be con- 
strued strictly, as in derogation of the common 
law, nor technically, but fairly, so as to carry out the 
intention of the Legislature, which is to secure to the 
feme covert, as separate estate, free from the debts, 
liabilities, and disposal of the husband, all of the prop- 
erty acquired at the times and in the ways pointed out 
in said act, and not in anywise to affect or change the 
personal relations of husband and wife which enter 
into the status of marriage. 2 Bish. Mar. Wom., 
§§ 18-23; Wells Mar. Wom., § 8; Schouler Husb. & 
Wife, 211. For, says Judge Cooley, in a late case, 
** none of them,” meaning these statutes, ** purport to 
operate upon the family relations; none of them takes 
from the husband his marital rights, except as they 
pertain to property; and none of them relieves him 
from responsibilities, except as they relate to the wife's 
contracts and debts. He is still under the common- 
law obligation to support the wife; and theservices of 
the wife, which at common law were regarded as the 
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consideration for this support, are still supposed to be 
performed in his behalf, and in his interest, except 
where they are given to her individual estate or sepa- 
rate business. The wife has a right to receive her sup- 
port at her husband's domicile, unless she has lost it 
by misbehavior; and husband and wife together have 
a joint interest in and control of the children, which 
they cannot of right sever, and which are not, even in 
contemplation of law, regarded as distinct, though the 
courts are sometimes compelled to treat them as if 
they were so, when difficulties arise which make legal 
intervention essential to the protection and welfare of 
the children.’’ Snyder v. People, 26 Mich. 108; 2 Bish. 
Mar. Wom., § 24. ‘The first section of this act,’’ said 
Burks, v., speaking for the court, in Williams vy. Lord, 
“secures a separate estate to the woman in the prop- 
erty owned by her at the time of her marriage, and 
the rents, issues and profits thereof, and also in the 
property acquired by her during marriage as a sepa- 
rate and sole trader; while the second section secures 
to her such separate estate in all property acquired by 
her after and during marriage in either of the modes 
designated in that section.’’ 75 Va. 398. In this act 
the word ‘“‘acquired”” refers to the actual possession 
and control of the property, rather than to the acqui- 
sition of mere title. Such seems to have been the con- 
struction given to a somewhat similar act by the Su- 
preme Court of Vermont. In that case the court held 
that under a statute enacting that ‘‘ all personal prop- 
erty and rights of personal action acquired by any 
married woman, during coverture, by inheritance or 
distribution, shall be held by her to her sole and sepa- 
rate use, applies to a distributive share to which she 
is previously entitled, but which subsequently comes 
into her actual possession, on the ground that while 
the right to a distributive share in her father’s estate 
became vested in the daughter immediately upon the 
father’s decease, and she became possessed of an undi- 
vided portion of the property of the estate, subject to 
the right of the administrator to use a’part of the same 
for the payment of debts and expenses of administra. 
tion, yet the particular property did not become abso- 
lutely vested in her until the decree of the Probate 
Court making distribution of the estate became abso- 
lute.’”” White v. White, 47 Vt. 507. This act, as was 
said by Judge Burks in Williams v. Lord, supra, 
makes radical changes in the legal capacity and prop- 
erty rights of married women in this State. By it she 
becomes the absolute owner of all the real and per- 
sonal property ‘“‘ which she shall own at the time of 
her marriage, and the rents, issues and _ profits 
thereof;’’ and also of all the real and personal prop- 
erty or estate thereafter acquired in any of the follow- 
ing modes, that is, ‘‘ by gift, grant, purchase, inherit- 
ance, devise or bequest,”’ or as a separate and sole 
trader; subject only to curtesy consummate in her 
husband, in the event that all the prerequisites shall 
exist, and he shall survive the wife. Nor do we per- 
ceive that there is any thing in the act which neces- 
sarily impairs any vested right; for while the inevit- 
able effect of any fair construction of the act is to de- 
stroy curtesy initiate, and to deprive the husband of 
the rights to reduce the choses in action of the wife, in- 
cluding herein a legacy or distributive share, into pos- 
session, yet it is believed that neither of these incho- 
ate rights is a vested right which may not be inter- 
cepted by act of the Legislature and taken from the 
husband. In Breeding v. Davis, 77 Va. 639, this was 
distinctly held to be the case as to curtesy initiate, 
where the land descended upon the wife after the pas- 
sage of the Married Woman’s Act. The language of 
Judge Lacy, speaking for the court, is: “It is clear 
that the husband has no interest whatever in the lands 
of the wife during coverture. * * * Hardin L. 
Crum had no interest in his wife’s lands which the 





Circuit Court could sell, and that the court erred in 
its decree whereby it dissolved the injunction, which 
restrained the sheriff from selling the lands of the wife 
to satisfy the debts of the husband, who had no inter- 
est inthe land * * * subject to levy and sale for 
his debts;’’ and he then says that the right to the 
rents, issues and profits of the land had never vested 
in the husband. And this may be said to be generally 
true of this right of tenancy by the curtesy initiate, 
when intercepted by an act of this kind. Says Bishop 
on this subject: ‘* After, not the marriage only, but 
the birth of achild also, capable of becoming heir to 
the wife’s land, the husband has added to his estate 
for the joint lives of himself and wife the possibility 
of holding the land for his own life subsequently to 
her death, conditioned on his surviving her—that is, 
this is one way of stating the doctrine; and if this is 
the correct way, it would seem to follow that curtesy 
initiate stands on the same ground as dower, and leg- 
islation may cut it offat any time before it becomes 
consummate.’ 2 Bish. Mar. Wom., § 43. And Wells, 
in his book on the Separate Property of Married 
Women, says: ‘‘ The very direct consequence of giv- 
ing the wife, as all the statutes now do in a greater or 
less degree, the control of her property, free from the 
interference of her husband; is to postpone his rights 
of curtesy until her death, and hence to render it con- 
tingent on his surviving her.’’ Wells Mar. Wom., $38. 
The same view is generally held as to the right of the 
husband to reduce into possession the choses in ac- 
tion of the wife. It is not generally regarded as a 
vested right which may not be Jawfully taken away 
or impaired by the Legislature. 2 Bish. Mar. Wom., 
§§ 45, 46; Schouler Husb. & Wife, § 156; Henry v. Dil- 
ley, 25 N. J. Law, 302; Goodyear v. Rumbaugh, 13 
Penn. St. 480; Mellinger v. Bausman, 45 id. 522; 
White v. White, 47 Vt. 502; Clarke v. McCreary, 12 
Smedes & M. 347. Va. Sup. Ct. App., Aug. 23, 1888. 
Alexander vy. Alexander. Opinion by Hinton, J. 


—_ 


SUBJECT OF HON. T. M. COOLEY’S ADDRESS 
BEFORE THE STATE BAR ASSOCIATION. 
if ON. T. M. COOLEY has announced the following 

as the subject of his address before the twelfth 

annual meeting of the New York State Bar Associa- 
tion: 

“The Comparative Merits of Written and Un- 
written Constitutions.’’ 

The address will be delivered in the Senate Cham- 
ber, Capitol, Albany, on the third Tuesday of Janu- 
ary next. 


CORRESPONDENCE. 


DEviIses AFTER PAYMENT OF DEBTS. 
Editor of the Albany Law Journal: 

The decision of the Court of Appeals in the case of 
City of Rochester v. Smith seems to have made a se- 
rious change in the law of testamentary charges on 
real estate. It is reported in volume 17, page 146, New 
York State Reporter, and in volume 17, page 740, 
Northeastern Reporter. The words of the willareas fol- 
lows: ‘‘Afterall my just and lawful debts are paid and 
discharged, I give and bequeath,’ etc. Then follows 
a gift of all the testator’s property to his wife and two 
children. Inthe Fox Will Case, 52 N. Y. 530, the 
words were as follows: ‘‘After all my lawful debts are 
paid and discharged, the residue of my estate, real 
and personal, [ give, bequeath and dispose of as fol- 
lows, to-wit.”’ The phraseology in the two cases is 
nearly identical. In the Fox Will Cuse Judge An- 
drews said: ‘*The devise being ‘after payment of 
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debts,’ was a charge of the debts upon the lands de- 
vised.”” But now Judge Gray, in the case just de- 
cided, holds right the other way, to-wit: that a devise 
after payment of debts does not of itself create a 
charge. The Fox Will Case seems to have been over- 
looked. It is not even cited in the points of counsel. 
If the attention of the court had been called to this 
and other similar cases, very likely the decision might 
have been different. Prominent among these other 
cases is Fenwick v. Chapman, 9 Pet. 461, decided in 
1835. This was the languageof the will: ‘‘And after 
my debts and funeral charges are paid, I devise and 
bequeath as follows.”” Judge Wayne said: ‘* Without 
any construction of our own upon these words, the 
effect of them to charge the real estate is settled by 
decisions which are uncontested and cannot be con- 
troverted.”’ 

In the decision under review, if we except possibly 
Harris v. Fry, 7 Paige, 421, no American case is cited 
in the opinion of the court or in the points of counsel 
in which the will contained «a devise or bequest after 
payment of debts or legacies. Judge Gray reviews 
three New York cases. The only one of these which 
relates to debts is Kinnier v. Rogers, 42 N. Y. 431. In 
this case the will contained a general direction to pay 
the debts, followed by the usual clause devising all 
the rest, residue and remainder. This was not a de- 
vise after payment of debts. The distinction between 
the two classes of cases was carefully observed by 
Chancellor Kent in the following words in Lupton v. 
Lupton, 2 Johns. Ch. 614, which until now have been 
uniformly adopted as the best exposition of the law 
on this subject: ‘‘ Where the testator devises the real 
estate after payment of debts and legacies, or where 
he devises the realestate after a direction that debts 
and legacies be first paid, the real estate has been held 
to be charged. It is not sufficient that debts or lega- 
cies are directed to be paid. That alone does not cre- 
ate the charge, but they must be directed to be first or 
previously paid, or the devise declared to be made 
after they are paid.’’ Wesee from this that a devise 
after payment of debts is one thing, and a devise after 
a direction that debts be paid is another and different 
thing. In the former case the words themselves, ex 
proprio vigore, create a change. But in the latter case 
the debts do not become a charge by devise after a di- 
rection to pay them, unless the context is such as to 
show that the testator meant that they should be first 
or previously paid. Wood v. Wood, 26 Barb. 356, and 
White v. Kane, 19 J. & S. 295, were cases of devises 
after payment of debts, and in both it was held, as 
Judges Andrews and Wayne held, that the realty was 
charged. In White v. Kane Judge Van Vorst said: 
** By force of the language of the testator’s will, above 
given, his lawful debts were charged upon the real es- 
tate devised to his wife.” 

Evia F. HALL. 

TEMPLE CourRT, NEw York Crry, Nov. 10, 1888. 
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NEW BOOKS AND NEW EDITIONS. 


New York CHANCERY REPORTS. 


Reports of Cases Adjudged and Determined inthe Court of 
Chancery of the State of New York. Complete edition, 
copicusly annotated by embodying all equity jurispru- 
dence with tables of cases reported and cited. By Robert 
Desty. Book III, containing 3-6 Paige. Lawyers’ Co- 
vperative Publishing Co., Rochester, N. Y. 

On the appearance of Book I of the above series we 
spoke at length of its merits (37 Alb. L. J. 364), and as 
the work progresses we find no reason to say that the 
successive volumes are not kept up to the high stand- 
ard of editorial merit shown in the first book. We 





again most heartily recommend this series to the pro- 
fession. 
2 AMERICAN STATE REPORTS. 

This volume of 1,000 pages gives 200 cases from 73 
California, 76 Georgia, 121 Illinois, 112 Indiana, 72 
Iowa, 108 New York, 115-117 Pennsylvania State, 15 
Rhode Island, 68 Texas, 69 Wisconsin. The selections 
are judiciously made. The notes and refereuces are 
frequent. There are very extensive and exhaustive 
notes on remedies of tax payers for illegal corporate 
acts, custody of infants, burglary, agreements for ar- 
bitration, stale claims, and summary jurisdiction 
over attorneys. The fifteen cases from New York ex- 
haust those of importance inthat volume. The series 
is now fairly launched, and gives assurance of great 
usefulness. Published by Bancroft-Whitney Co., San 
Fraucisco. 

MILLER ON CONDITIONAL SALES. 

This monograph of some 200 pages, by Charles R. 
Miller, published by Robert Clarke & Co., of Cincin- 
nati, presents an enlarged view of the particular topic 
which must prove useful. A very considerable and 
important branch of the law is here reviewed in an in- 
telligent and practical manner. The list of cases com- 
mented on covers seven pages. 


JONES ON CHATTEL MORTGAGES. 

The third edition of a standard and much approved 
work, with some sixty pages of additions, covering 
the 800 new cases. Mr. Jones’ work needs no certifi- 
cate of character. In this instance, as in others, it has 
earned a widespread reputation for judiciousness and 
adaptation to the convenience of the practitioner. 
Published by Little, Brown & Co., Boston. 


NOTES. 

'NHEY have a good one just at present on a well- 

known Bangor lawyer who is noted for his absent 
mindedness. He went up his own stairs the other 
day, and seeing a notice on the door, * Back at 2 
o’clock,”’ sat down to wait for himself.— Bangor Com- 
mercial. Wecan beat that. A lawyer of this city, 
having to go to New York at 2:40 P. M., went home at 
1 o'clock to change his shirt, completely undressed 
himself, put on his night-shirt and got into bed. For- 
tunately his wife soon found him and rehabilitated 
him. 


While it must beconceded that claims against the 
government may well be prosecuted under contracts 
for contingent fees, and that no evil consequences fol- 
low that practice, we think the rule does not apply to 
litigation in which a private person is the defendant. 
Such persons are often subjected to serious anunoy- 
ance, and sometimes to actual loss by frivolous and 
malicious suits, brought upon speculation by unscru- 
pulous attorneys, who hope to force a compromise out 
of which they may at least get their fees. Sometimes 
such actions create clouds upon title to real estate, 
which can only be removed by a final judgment. Such 
suits, brought by irresponsible plaintiffs, through ir- 
responsible attorneys, constitute a real grievance for 
which the ordinary process of the law affords no rem- 
edy. Thestrict enforcement of the ancient rule will 
operate toa certain extent to prevent these evils to 
limit unnecessary litigation, and to relieve the profes- 
sion from the reproach of being always ready to un- 
dertake, upon speculation, any sort of case out of 
which there isachance of making money.—Central 
Law Journal. 
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CURRENT TOPICS. 


EPOSING on the shelves of the State law 
R library, in close proximity to the yawning 
chinks in the walls of the Capitol’s ‘‘ golden corri- 
dor,” are above a thousand volumes in one series, 
with backs resembling in breadth that of the pres- 
ent chief magistrate of this republic, or that of a 
dowager at Saratoga Springs in the watering sea- 
son. These huge volumes are seldom quoted, ex- 
cept with dust. They are what bibliomaniacs term 
“unique ”"— only one copy of each— but none the 
more valuable on that account. They are the cases 
and briefs of counsel in the Court of Appeals. We 
have given our readers a taste from them now and 
then, as in the ‘‘rock and rye” case, or in that of 
the ‘woman with child.” It is now our chief oc- 
cupation to read through these records in regular 
course, in the preparation of a new edition of the 
reports of that court, and although as a general 
thing it is not enlivening, yet now and then we find 
a gleam of humor or a trace of literary scholarship, 
like a Chinese lantern in a graveyard. We always 
seize on these with avidity. The subject of our 
present gleaming is not at first glance entertaining, 
because it is the meaning of the word ‘‘ sober,” but 
that distinguished humorist, Mr. Oakey Hall, con- 
trives to extract some fun out of it, quite appropri- 
ate to the reminiscences of the late political cam- 
paign. In Sanderson v. Caldwell, 45 N. Y. 398, the 
action was for libel in publishing of a political can- 
didate that ‘“‘he did a good thing in his sober 
moments,” by getting blood-money from the boys 
in blue; with innuendo that this meant that the 
plaintiff was in the habit of getting intoxicated. 
Mr. A. Oakey Hall in his brief observed: ‘‘ When 
Martin Van Buren spoke of the sober second 
thought of the people, was it with belief that they 
had recovered from the intoxication of Whig peach 
brandy and hard cider, or from the ira-est-brevis 
furor of party rancor? The poet speaks of ‘ Eve- 
ning’s sober mantle;’ and novelists speak of the 
heroine who becomes the ‘sober’ matron, etc., etc. 
Except for the enormous verdict obtained ” ($5,000), 
“the idea of so broadly submitting an interpreta- 
tion of the word ‘sober’ would be simply ludicrous, 
But there can be little that is funny in any transac- 
tion that is unjustly expensive. Says Macaulay of 
Hallam, the historian of the middle ages and the 
English Constitution: ‘His language is weighty, 
his eloquence high, grave and sober,’ etc. Again, 
the same author speaks of the ‘sober’ majesty of 
Clarendon. ‘There was not a sober person to be 
had; all was tempestuous and blustering.’ Dryden. 
‘See her sober over a sampler, or gay over a jointed 
baby.’ Pope.” 

Vor. 388 — No. 21. 





We seldom feel called on to differ from the ac- 
complished editor of the Albany Times on a point 
of law, but in regard to the constitutional amend- 
ment just submitted to the people we are con- 
strained to demur to his conclusions. He says: 
“The Citizen, commenting upon the probability of 
its defeat, says: ‘This is to be deplored, as the 
amendment was intended to give the governor the 
power to create a second Court of Appeals to clear 
the calendar which is now years behindhand.’ 
This is such a misleading statement of the provis- 
ions of the amendment that its adoption as a fact 
by the voters, as it seems to be by so intelligent a 
gentleman as the editor of the Citizen, would easily 
have accounted for its defeat. The amendment did 
not propose what the Citizen here states in such 
haphazard fashion. The only power to be vested 
in the governor was to be placed there by the Court 
of Appeals itself at stated times when it should feel 
the necessity, not of creating a second Court of 
Appeals, but of designating seven justices of the 
present Supreme Court to assist the present Appeals 
Court. Nothing more, with no additional salary 
attached, or additional officers, except a crier and 
such attendants as might be necessary. On the 
contrary, the salary of such justices would in some 
cases have been reduced to that of the Appeals 
judges while performing this extra work. And it 
is possible that the Supreme Court justices may 
themselves have put in a little oar here and there 
to defeat the amendment on that account.” There 
is probably very little difference of opinion among 
the lawyers on this subject. They almost unani- 
mously condemn the scheme, we believe. What 
we need in this emergency is not a temporary 
makeshift but a permanent addition to our judicial 
force sufficient to transact the business, which, it 
is conceded, the present court is not and never will! 
be able to perform; a court of judges known to the 
people beforehand as those who will sit if they ap- 
peal; a court devoted to this peculiar work alone 
and fitted by experience to deal with it; a court of 
the same members, and not shifting at the pleasure 
of the governor. The people have recently elected 
twelve additional Supreme Court judges in order 
to keep up with the work of that court, and yet 
the amendment proposed to take some of them 
away for long periods to do other work, thus leay- 
ing the Supreme Court business again to fall in 
arrears. There is no need of any certificate from 
the Court of Appeals as to the necessity of addi- 
tional judges, for the necessity 1s apparent, of long 
standing, and threatens never to be less. The 
Times is wrong about the salary question. The sala- 
ries of the Court of Appeals judges are larger than 
those of the Supreme Court judges except in the 
city of New York. We think the Zimes is also 
wrong in assuming the defeat of the amendment. 
Ic has probably been carned. There has been a 
general impression that 1t must receive a majority 
of all those voting for members of Assembly. The 
language of the Constitution is a little obscure: 
“If the people shall approve and ratify such 








406 


THE ALBANY LAW JOURNAL. 








TY 





amendment or amendments, by a majority of the 
electors qualified to vote for members of the Legis- 
lature, voting thereon, such amendment or amend- 
ments shall become part of the Constitution.” 
This clause defines the qualifications of those enti- 
tled to vote on amendments, namely, such as are 
required of those voting for members of Assem- 
bly; and then it designates the requisite number, 
namely, a majority of such qualified electors vot- 
ing thereon, i. ¢.,on the amendment. Such is the 
practical construction it has always received, we 
believe, as for example in the election of the 
twelve additional Supreme Court justices. This is 
an anomalous state of the law. One man can pos- 
sibly change the Constitution! It ought not so to 
be. If a majority of the voters at an election do 
not take interest enough in the question to vote 
upon it, the fundamental law of the State ought 
not to be changed. A strong argument can be 
made in opposition to this construction of the Con- 
stitution, but we guess this is what the convention 


meant. 


California is the land of prodigious vegetable 
productions and extensive publishing enterprises. 
The Bancroft Company — not the Bancroft-Whitney 
Company — of San Francisco, have issued a pros- 
pectus of a new series of reports, to be called the 
‘* American Law Reports.” The prospectus bewails 
the enormous and constantly increasing number of 
reports, and proposes to alleviate it by issuing some 
more. Nota series of selected leading cases, from 
the beginning of our system down to this time, but 
rather an extensive digest —‘‘ clear, concise and ac- 
curate analyses of all the important original decis- 
ions.” The language quoted is the closest descrip- 
tion of the intended publication which we can find 
in this rather vague and visionary prospectus. It 
is proposed to give ten volumes to the first half 
century of our reports, twenty-five to the second, 
and ‘‘fifty or seventy-five” to the third. Inas- 
much as the Bancroft-Whitney Company and Mr. 
John D. Parsons, Jr., have already given us nearly 
if not quite all the important cases in full, with ex- 
tensive notes, down to the present time, in the 
American Decisions and American Reports, which 
have been widely sold, our soul cries out against 
this new infliction. Spare us, good Bancroft! De- 
vote thyself to thy little history of California in 
one hundred volumes, which is mercilessly grind- 
ing its way like a car of Juggernath, and let us 
poor lawyers sweat under the burdens we already 
have. 
Something too much of it already. Let the dead 
cases bury their dead. The old reports in this 
State are practically superseded by those of the 
Court of Appeals. It is noticeable in the briefs in 
that court that the old reports are seldom cited. 
It is true, as the prospectus states, that the old 
cases are the foundations of the law, but they have 
been adopted in the new cases, and are no longer 
indispensable — indeed, are only vaiuable 1n a his- 


As for this old stuff we need no more of it.- 


who want the old cases at all, will be content with 
mere analyses, however weli executed. The neces. 
sity of buying the current reports will not be 
diminished in the slightest degree by publishing 
the old, or an analysis of them. We must be per- 
mitted to doubt the assertion in the prospectus 
that such a publication ‘‘seems to be demanded 
from every quarter.” The only demand that reaches 
us from any quarter is to discourage the publica- 
tion of any reports except the current decisions, 
and cheap and compact editions of old ones in full, 
with notes and references to the new ones, 





NOTES OF CASES. 

N Bell v. Mahn, Pennsylvania Supreme Court, 

October 1, 1888, it was held that an opera isa 
‘*theatrical exhibition” within the meaning of an 
act providing for licenses for theatrical exhibitions, 
circus performances and menageries. The court 
said: ‘‘A theater, among the ancients, was an edi- 
fice in which spectacles or shows were exhibited 
for the amusement of the spectators, but in modern 
times a theater is a house for the exhibition of dra- 
matic performances. A theatrical exhibition must 
be either such as pertains to a theater or to the 
drama, for the representation of which the theater 
is designed. Webster. A drama is a story repre- 
sented by action. The representation is as if the 
real persons were introduced and employed in the 
action itself. It is ordinarily designed to be spoken, 
but it may be represented in pantomine, when the 
actors use gesticulation, sometimes in the form of 
the ballet, but do not speak; or in opera, where 
music takes the place of poetry and of ordinary 
speech, and the dramatic treatment is essentially 
different from either. An ‘opera’ is defined: ‘A 
musical drama, consisting of airs, choruses, recita- 
tions, etc., enriched with magnificent scenery, ma- 
chinery and other decorations, and representing 
some passionate action.’ Webster. The spoken 
drama therefore, and the opera, agree 1n the method 
or manner which is essential to the dramatic art, 
viz., imitation in the way of action. In the former, 
it is true, the actor observes the rules of rhetoric 
and of oratory, and follows the special laws of dra- 
matic delivery; while in the latter he employs the 
power of music, both vocal and instrumental, asa 
medium of artistic and passionate expression— 
music however which 1s not arranged with refer- 
ence mainly to its melodic interest, but in such 
form as to express not only the words but the 
thoughts, emotions and passions of the mind, such 
as joy, grief, hope, despair, etc., which the idea or 
conception of the play may involve. The word- 
setting, the orchestrazation, the musical intervals, 
and the composition generally, are all arranged to 
serve the exigency of the passing sentiment, and to 
turn the subject of the story into the action of the 
play. In short, the opera is composed with refer- 
ence to the declamatory power of music. It 18 col 





torical view. In our opimion, very few lawyers, 
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element of the opera is music; and of the drama, 
plot and action, dialogue and declamation; that 
the music of a modern opera is not simply an acces- 
sory to the play; that the libretto is but a peg on 
which to hang the music; that an opera is essen- 
tially a musical work, and its performance cannot 
be called a dramatic representation, and in that 
sense a theatrical exhibition. A quotation from 
Zell’s Encyclopedia to this effect is given in sup- 
port of this contention. While this may be true as 
to the works of some of the composers of opera 
music, or as to individual selections from them, it 
is certainly not the general principle upon which 
this particular head of musical composition pro- 
ceeds. In the recent American reprint of the En- 
cyclopedia Britannica we find it stated, as the gen- 
eral and well-recognized principle of the opera, 
that ‘the exigencies of the action and the require- 
ments of the text should rule the musical designs 
in a lyrical drama, and that the instrumental por- 
tions of the composition should, quite as much as 
those assigned to voices, illustrate the progress of 
the scene and the significance of the words,’ This 
principle, which is said to have been anticipated 
by Montaverde as early as 1607 in his opera of Ari- 
anna, was recognized and followed a century and a 
half later in the works of Ritter Von Gluck, and is 
the governing principle in al! the musical composi- 
tions of the late Richard Wagner designed for the 
opera. ‘Such,’ says the Britannica, referring to 
this fundamental principle, ‘ must be the true faith 
of the operatic composer. It has again and again 
been opposed by the superstitious that feats of vo- 
cal agility, and other snares for popular applause, 
were lawful elements ot dramatic effect; but it has 
ever Inspired the thoughts of the greatest artists, 
and revealed itself in their work, and no one writer 
more than another can claim to have devised, or to 
have first acted upon this natural creed.’ The 
opera is essentially and in every point of view a 
dramatic composition, and its representation a dra- 
matic exhibition. It is a matter of common knowl- 
edge that some of the most famous dramatic char- 
acters of modern times have developed their ex- 
quisite powers upon the operatic stage. It may of 
course be conceded that music 1s in some sense an 
essential element in the opera. In this respect it is 
distinguished from the spoken drama, but the fun- 
damental and really essential element of both is 
action. The opera-house and the theater alike 
comprehend the stage, proscenium boxes, orches- 
tra, pit or parquette, and the galleries. The scenic 
tepresentation is of the same general character, and 
the stage machinery and decorations of the same 
order. The ordinary theater is adapted to the per- 
formance of the opera, and it is well known that 
this form of exhibition, especially of the light opera 
and the opera comique, rendered ‘partly in song 
and partly im dialogue,’ forms in these days a 
prominent feature of theater work. Therefore 
whether the term ‘theatrical’ in the act of 1845 be 
deemed a qualification of the scenic representation, 
or of the house and its adaptations in which it may 





be effectively given, the opera would secm to be 
embraced within its meaning. The Legislature hav- 
ing determined as to the propriety and policy of 
requiring a license fee for all theatrical exhibitions, 
it would be difficult to state any reasonable ground 
for a distinction between the spoken and the lyri- 
cal drama which would justify the exaction of a 
license fee from one and the exemption of the 
other. They are exhibitions of the same general 
character, and there is no reason why one should 
bear the public burden more than the other. Both 
are places of popular amusement, and both collect 
large assemblages of the people, and require addi- 
tional police protection. These considerations are 
proper in determining the intent of the Legislature. 
It may be that in the discussion of this case we have 
gone out of the record somewhat. In this we have 
followed the example of the learned and able coun- 
sel in the arguments which they have submitted.” 
Negro minstrelsy is a ‘‘ theatrical entertainment.” 
Taxing District v. Emerson, 4 Lea, 312. Ballet 
dancing is an ‘‘entertainment of the stage.” Gallini 
v. Labone, 5 T. R. 242. But not as matter of law, 


when disconnected from acting. Wigan v. Strange, 
L. R., 1 C. P. 175. A circus on a stage is a ‘‘the- 
atrical performance.” Cheney v. Stetson, Mass. Supe- 
rior Ct., 1878, Gray, C. J. Tumbling is not an ‘‘ en- 
tertainment of the stage.” Rex v. Handy, 6 T. R. 287. 


In Re Thomas, 36 Fed. Rep. 242, upon a motion 
to disbar attorneys for malpractice, it was shown 
that they were notified that the deposition of a 
witness for whom they had sought would be taken 
by the adverse party. Being desirous of knowing 
what he would testify they sent an agent to see 
him, with instructions to try to incline him as favor- 
ably toward their client as possible. Their agent 
induced the witness to keep out of the way, mak- 
ing him drunk for the purpose, and got him to 
come to the city where one of the attorneys was, 
and have a consultation with the latter at his office. 
There was no evidence that the attorneys directed 
the witness to be made drunk, or to be kept out of 
the way, nor that he should be bribed or intimi- 
dated. Held, not sufficient misconduct for disbar- 
ment. Mr. Justice Miller said: ‘‘ Mr, Thomas’ view 
of some of these things may be unfortunate; and 
his explanation of why he did some of these things 
does not, in my opinion, come up to the highest 
standard of honor in the legal profession. He has 
views about those things which I would not ap- 
prove. He has notions about the rights and duties 
of an attorney to look after his client's interests, 
and to seek interviews with his opponent’s wit- . 
nesses, and to bring them to his office, and things 
of that kind, which I do not think are justifiable. 
But we cannot expect every attorney of the court 
to be imbued with the very highest standard of le- 
gal ethics, and it would be a very dangerous rule 
that would throw every man over the bar whose 
views upon that subject were of a lower grade than 
those of gentlemen of a higher notion of the moral 
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obligations of an attorney. It is somewhat like the 
general distinction between crimes punishable by 
statute and moral delinquencies, to which men must 
be left for their correction to the public sentiment 
of the community, or to religious principles, or to 
their general sense of right and wrong. * * * 
Now under the English system of law by which 
counsel and attorneys practice in the courts of that 
country, and from which we derive most of our law 
upon the subject, the attorney and the counsellor or 
barrister have separate and distinct duties. All 
this which Mr. Thomas undertook to do through 
Mr. Eames belongs in that country to the attorney 
at law, or the solicitor in chancery — the man who 
never appears in court at all, who gets up the testi- 
mony, who learns what witnesses will swear, or at 
least what the witnesses on his side will swear to, 
who endeavors to inform the barrister or counsellor 
what will be proved on the other side—and he, 
having ascertained all this, puts that into a paper 
called a ‘brief.’ That is the origin of the word 
‘brief’ in the practice of the law. This attorney, 
if it is a case at law, hunts all this up, ascertains, 
has his talk with his witnesses, learns from their 
own mouths what things they will testify to, and 
puts it down on paper, hands it to the barrister; 
and these are called ‘instructions’ in the English 
practice. In those early days the lawyer made his 
speech before the evidence was offered. He says: 
‘T am instructed that such and such things will be 
proven,’ and he refers to his paper, and he relies 
upon that instruction of the attorney; but he never 
has an interview with the witness, and it is consid- 
ered unprofessional for him to have any talk in ad- 
vance with a witness, even on his own side. But 
in this country that system has not prevailed. 
There is no separation of the duties of an attorney 
and a counsellor. There is none in practice, although 
often those admitted to the bar are sworn in as 
attorneys and counsellors both, but they perform the 
functions of both; and so the lawyer, placed as Mr. 
Thomas was, is very often compelled for himself to 
have interviews with his own witnesses, and to as- 
certain what they will testify to in the matter; and 
in the same way he must seek, either from his 
client or somebody else, to know what wili be the 
case against him. Now in this double capacity 
Mr. Tliomas was seeking for light, and pursuing, 
as he supposed, the best interests of his client, as 
he swears; and I think did believe consistently 
with the proper course for a lawyer exercising both 
the function of an attorney and counsellor. I think 
he was mistaken in the propriety of some of the 
efforts he made to discharge that duty. I should 
be sorry to have them prevail as the common modes 
of practice in this country. But having read all 
the testimony in this case, and read the deposition 
and sworn answer of Mr. Thomas, I cannot feel that 
he was morally guilty of such intentional miscon- 
duct as justifies his expuision from the bar.” 


In State v. Vanderbilt, Indiana Supreme Court, 
October 12, 1888, it was held that a rule requiring 





pupils to pay for school property which they may 
wantonly or carelessly break or destroy is not a reg. 
sonable rule, and therefore not one which a teacher 
may make and enforce by chastisement. The court 
said: ‘‘ Under our cases a school-teacher has the 
right to exact from pupils obedience to his lawfy] 
and reasonable demands and rules, and to punish 
for disobedience ‘ with kindness, prudence and pro- 
priety.’ And where in such case the punishment 
is not administered with unreasonable severity a 
proceeding for assault and battery cannot be main. 
tained against the teacher. Danenhoffer v. State, 
69 Ind. 295. The rule or rules to which the teacher 
may thus enforce obedience must however be rea- 
sonable, and whether or not such rules are reasona- 
ble is ultimately a question for the courts. Fertich 
v. Michener, 111 Ind. 472. We think that a rule 
requiring pupils to pay for school property which 
they may wantonly and carelessly break or destroy 
is not a reasonable rule, and therefore that teachers 
have no right to make and enforce such a rule by 
chastisement of the pupils. The ‘wanton and 
careless destruction,’ etc., amounts to nothing 
more than carelessness. Railroad Co. v. Huffman, 
28 Ind. 287; Railroad Co. v. Graham, 95 id. 286 
(296). Carelessness on the part of children is one 
of the most common, and yet one the least blame- 
worthy of their faults. In simple carelessness there 
is no purpose to do wrong. To punish a child for 
carelessness, in any case, is to punish it where it 
has no purpose or intent to do wrong or violate 
rules. But beyond this, no rule is reasonable 
which requires of the pupils what they cannot do. 
The vast majority of pupils, whether small or lar- 
ger, have no money at their command with which 
to pay for school property which they injure or de- 
stroy by carelessness or otherwise. If required to 
pay for such property they would have to look to 
their parents or guardians for the money. If the 
parent or guardian should not have the money, or 
if they refuse to give it to the chiid, the child 
would be left subject to punishment for not having 
done what it had no power to do.” The teacher 
may chastise for fighting away from school. Hutton 
v. State, 23 Tex. Ct. App. 386; 8. C., 59 Am. Rep. 776. 
And for quarreling and profanity on way home. Des 
kins v. Gose, 85 Mo. 485; S. C., 55 Am. Rep. 387. May 
not compel scholars to bring in firewood. State v. 
Board of Education, 63 Wis. 234; 8. C., 58 Am. 
Rep. 282. 

LICENSE—PAROL—REVOCABILIT Y—EQUIT- 

ABLE ESTOPPEL. 


VERMONT SUPREME COURT, OCT. 2, 1888. 


CLARK V. GLIDDEN. 

A parol license tolay an aqueduct to aspring of water oD 
one’s land is irrevocable during the existence of the 
aqueduct ; and a court of equity, on the ground of equit- 
able estoppel. will protect the licensee in the use of the 
aqueduct, and will grant and continue an injunction re 
straining the owner of the spring from interfering with 
the aqueduct until its decay. 


PPEAL from Chancery Court. Bill in chancery. 
Heard on the pleadings and a special master’s re 
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port, September Term, 1886. Decree for the oratrix, 
and that the injunction be continued in force during 
the existence of the aqueduct. The case appears in 
the opinion of the court. 

J. P. Lamson, for oratrix. 

S. C. Shurtleff, for defendants. 


Tyxer, J. The material facts reported by the mas- 
ter are that the oratrix and defendant owned adjoin- 
ing farms in Cabot; that the oratrix was about to lay 
an aqueduct from a small and insufficient spring on 
her farm to her farm buildings, when she had a con- 
yersation with the defendant, in which he told her 
there was a good chance for her to take water from a 
large spring on his farm, about the same distance from 
the oratrix’ buildings as her own spring. The de- 
fendant was making no use of the water, and told the 
oratrix that it was not benefiting him, and she might 
take it if she wanted it. The master finds that the 
parties understood they had made an agreement by 
which the oratrix was to take water from the defend- 
ant’s spring, bat that they misunderstood each other 
as to the terms of the agreement; the oratrix suppos- 
ing she was to have the water for nothing, while the 
defendant understood that she was to pay him at least 
anominal rent, so that she would not acquire title by 
possession. No sum or price was named as rent. The 
oratrix had a ditch dug for her aqueduct; but before 
having the logs laid, she saw the defendant again, and 
told him she would like some kind of a writing from 
him; but he, understanding that she desired a deed, 
declined to give it—saying that she required no writ- 
ing, and that she could take the water ust as well 
without as with one. The oratrix then had the aque- 
duct laid, 100 rods of which ran through /lands of the 
defendant. After the logs were laid the pressure of 
the water upon them was found so great that for a 
portion of the distance they had to be taken up and 
iron pipes laid in their stead. All this was done with 
the defendant’s knowledge and consent. The entire 
expense of the aqueduct was #400. The defendant 
constructed a fence around the spring for its protec- 
tion, and permitted the oratrix, without objection, to 
use the water for the space of three years, when he 
notified her that she must pay something for the use 
of the spring to prevent her getting title by posses- 
sion. She replied she had already got it, and refused 
topay any thing; whereupon the defendant cut off 
the water, which was the cause of this suit. 

It is further found that before this suit was brought 
the defendant conveyed his farm to the other two de- 
fendants, who are his sons, and who took the title 
thereto with full knowledge of the oratrix’ claim to a 
rightin the spring. It is also found that the right to 
take the water and to have the spring properly fenced 
by the defendant, together with a right to enter upon 
defendant's land to repair the aqueduct, is worth $50, 
oran annual rental of $3. Alsothatthe taking of the 
water by the oratrix was of no benefit or advantage to 
the defendant. The oratrix put in her aqueduct, and 
incurred large expense about the same, not as a tres- 
passer, but by the defendant’s license. It is insisted 
by her that the license, having been executed on her 
part, was either irrevocable, or could only be revoked 
after she had received the full benefit of her expendi- 
ture. The defendant, on the other hand, claims that 
the right to the water of the spring was an interest in 
the realty, and that the doctrine that executed li- 
tenses are irrevocable is confined to those cases in 
Which no interest in the land passes, and to licenses 
that are given on a valuable consideration. 

A license is defined to be an authority given to do 
tome act, or a series of acts, on the land of another, 
Without passing any interest in the land (Cook v, 
Stearns. 11 Mass. 537; 1 Washb. Real Prop. 398); while 





an easement is aright in the owner of one parcel of 
land, by reason of such ownership, to use the land of 
another for a specific purpose, not inconsistent with a 
general property in the owner—a right which one pro- 
prietor has to some profit, benefit or beneficial use, 
out of, in or over the estate of another proprietor. 
Pomeroy v. Mills, 3 Vt. 279; 2 Washb. Real Prop. 25. 

The grant of an easement does not pass the realty to 
the grantee. It conveys an interest in the realty, it is 
true; but that interest consists of a right of use, like 
a way over land, ora right of aqueduct or drainage 
through it, while the general property remains in the 
grantor. It is well settled that an easement must pass 
by deed or by prescription, while a mere license to do 
a particular act or a series of acts on the lands of the 
licensor may be by parol; and yet Washburn (page 
398) says that a license may be and often is coupled 
with a grant of some interest in the land itself. It is 
apparent that the distinction between an easement 
and a parol license cannot always be maintained, 
either in respect to the extent of the privilege or its 
duration. 

In 3 Kent Com. 592, it is said that the'distinction is 
quite subtle, and that it becomes difficult in some of 
the cases to discern a substantial difference between 
them. The defendant’s spring of water was a part of 
his realty, and the right claimed by the oratrix is a 
right in the realty, together with an easement from 
the spring through the defendant’s land to her own 
land. The question therefore is whether this license, 
resting wholly in parol, had any validity; whether it 
was revocable at any time at the defendant's option, 
even after the licensed act had been fully executed by 
the oratrix. 

It is clear that an interest in land cannot be con- 
veyed by parol, nor can an easement be created ex- 
cept by deed (Ang. Water-Courses, §$ 168-175); that li-. 
censes which in their nature amount to the granting 
of an estate for ever so short a time are not good with- 
out deed (Cook v. Stearns, supra; Hewlins v. Shippam, 
5 Barn. & C. 2211, 7 Dowl. & R. 783); and that a parol 
license, which, if given by deed, would create an ease- 
ment, is revocable although executed by the licensee. 
As was said by Parker, C. J., in Cook v. Stearns: ‘A 
permanent right to hold another’s land for a particu- 
lar purpose, and to enter upon it at all times without 
his consent, is an important interest, which ought not 
to pass without writing, and is the very object pro- 
vided for by the statute.” 

The defendant’s counsel relies upon the above au- 
thorities, and upon the statement of the law in Gould 
Waters, § 323, that ‘‘ the more recent decisions and the 
weight of authority are to the effect that both at law 
and in equity, the doctrine that an executed license is 
irrevocable is confined to those licenses under which, 
when executed, it cannot be claimed that uny estate 
or interest in lands passes, and to licenses which are 
given upon a valuable consideration. 

In Houston v. Laffee, 46 N. H. 505, the court said 
that while it had been held that where a license be- 
came executed by an expenditure incurred it is either 
irrevocable or cannot be revoked without remunera- 
tion, on the ground that a revocation would be fraud- 
ulent and unconscionable, yet the more recent decis- 
ions sustain the doctrine that the license is in all cases 
revocable so far as it remains unexecuted, or so far as 
any future enjoyment of the easement is concerned.”’ 
Redfield, J., in his note to his opinion in Hall v. Chaf- 
fee, 13 Vt. 150, recognizes this to be the law. 

The courts, both in this country and in England, 
have held variously upon this subject. As was said by 
the vice-chancellor in Iron Co. v. Wright, 32 N. J. Eq. 
248: ‘*Theadjudications uponjthis subject are numer- 
ous and discordant. Taken in their aggregate,they can- 
not be reconciled; and if an attempt should be made 
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to arrange them into harmonious groups, I think some 
of them would be found to be so eccentric in their ap- 
plication of legal principles, as well as in their logical 
deductions, as to be impossible of classification.”’ 

In the case last cited, it was held that a contract 
giving a party an exclusive right to dig ore in certain 
lands, no estate or interest in the lands being granted, 
isa license, and not a grant or demise. The vice- 
chancellor quotes from numerous cases wherein it is 
held that a license isa mere personal privilege; that 
even where money has been paid for it it is revocable 
at law, at the pleasure of the licensor; that the death 
of either of the parties will terminate it; that even 
when under seal the licensor may revoke it at will; 
and when it affects lands a conveyance of them will 
revoke it. But he adds: ‘‘ These rules do not how- 
ever apply when an interest is coupled with the li- 
cense, or an interest is created by an execution of the 
license.’ And he lays down the rule, that except in 
cases where it appears that the authority or privilege 
given has been so far executed that its withdrawal 
will amount to a fraud, a license, whether created by 
parol or py writing uader seal, is always revocable. 
The oratrix would be remediless by the strict rules of 
law. is she entitled to equitable relief upon the facts 
reported ? 

In Ang. Water-Courses, section 318, it is said that in 
equity licenses executed are taken out of the statute 
of frauds; and that relief may be had in equitable 
tribunals by the 1icensee. This is not upon the ground 
that the right passes by parol license or agreement; 
but that where one party has executed it by payment 
or agreement, taking possession and making valuable 
improvements, the conscience of the other is bound to 
carry it into execution. The author cites the case of 
Short v. Taylor, 2 Eq. Cas. Abr. 523, pt. 3, where one 
party stood by and saw his water-course diverted, 
and instead of preventing it, encouraged the work, 
and afterward brought hisaction at law. The defend- 
ant, on application to the Court of Chancery, obtained 
an injunction. 

A leading case is Rerick v. Kern, 14 Serg. & R. 267, 
where it is held that an executed license, the execu- 
tion of which has involved the expenditure of money 
or labor, is regarded in equity as an executed agree- 
ment for valuable consideration, and as such will be 
enforced, even when merely verbal, and relating to 
the use or occupation of real estate. 1t is urged in this 
case that the defendant was not guilty of bad faith in 
interrupting the aqueduct. But it is not necessary 
that active fraud should be found. Relief must oe 
granted, if at all, upon the ground that the oratrix 
laid her aqueduct by defendant’s permission, and at 
great expense, and that the revocation of the license 
operates as a fraud upon her. 

in the case of Houston v. Laffee, above cited, the 
court referred to several authorities to show that when 
the parties cannot be placed in statu quo the court of 
equity wilt grant relief, as in any other case of part 
performance of a parol contract for the sale of land, 
upon the ground of preventing fraud. Judge Redfield, 
in the note before referred to, assigns the same ground 
for granting equitable relief, and in his opinion he 
says: ‘ Doubtless a parol license to flow water back 
upon land, when once executed, becomes irrevocable, 
to some extent, in equity, and this although it may be 
an interest in land.”’ 

In Adams v. Patrick, 30 Vt. 516, the defendant per- 
mitted the orators to dig a ditch from their mill 
through his land to take away the waste water from 
their wheel-pit, in consideration that they would build 
a substantial wall for him along the bank of the 

stream. In reliance upon this permission the orators 
lowered their water-wheel, dug a ditch, and incurred 
other expenses, and built a wall for the defendant, 
though not so substantial a one as was agreed. Some 


year and a half afterward the defendant obstructed 
the ditch. Upona bill being brought praying for a 
specific performance of the agreement, the court held 
that there had been a sufficient part performance to 
take the case out of the statute of frauds. In that case 
there was a consideration for the license, but the de- 
cision went on the ground that a revocation operated 
as a fraud on the orators. See Stark v. Wilder, 36 Vt. 
752. ‘*Where one of the two contracting parties hag 
been induced or allowed to alter his position on the 
faith of such contract, to such an extent that it would 
be fraud on the part of the other party to set up its 
invalidity, courts of equity hold that the clear proof of 
the contract, and of the acts of part performance, will 
take the case out of the operation of the statute, if the 
acts of part performance were clearly such as to show 
that they are properly referable to the parol agree- 
ment.” Williams v. Morris, 95 U.S. 444. 

In this case there was a clear agreement between the 
parties that the oratrix should lay an aqueduct. They 
misunderstood each other only in regard to the con- 
sideration. We think the defendant is equitably 
estopped from interfering with the aqueduct during 
its existence. That should be the duration of the 
estoppel bar, and no use short of that would give 
the oratrix the full benefit of her expenditure. In the 
earlier New Hampshire cases it was held that a license 
to build a dam or a bridge on another's land was trre- 
vocable while the structures continued, but might be 
terminated by their decay. Woodbury v. Parshley, 7 
N. H. 237; Bridge v. Bragg, 11 id. 102. 

The case of Allen v. Fiske, 42 Vt. 462, is similar in its 
facts to the present one. While the court held 1n that 
case that the defendant had the right of revocation, 
and that the contract between the parties was not 
sufficiently clear to warrant a decree for specific per- 
formance, yet as the orators laid the aqueduct with 
defendant’s permission, their right to receive the full 
benefit of their expenditure by the use of tbe first 
aqueduct while it lasted, before such revocation would 
take effect, was fuliy recognized. It was held that the 
orators had not a right, after notice of revocation, to 
lay another aqueduct, the first having decayed. 

It seems that at law the licensor ‘may revoke his li- 
cense at any time, even after the licensed act has been 
executed that a sale of the realty upon which the right 
rests is deemed to be an act of revocation (Stevens v. 
Stevens, 11 Mete. 251); and that such license could not 
be enforced against the bona fide purchaser of the 
realty without notice. But when the licensor has 
stood by and allowed the licensee to perform acts and 
spend money in reliance on his license,a court of 
equity will interfere, and protect the licensee in the 
use of the aqueduct until its decay, on the ground of 
equitable estoppel. 

The decree of the chancellor is affirmed, and cause 
remanded under a mandate that the injunction re- 
main in force so long as the present aqueduct lasts; 

with the right in the oratrix and her heirs and assigus, 
during that time, of repairing the same as may be 
necessary to Keep it usable, but not with the right of 
making any repairs that shali in any just sense 
amount to a renewal of the aqueduct itself; on condi- 
tion that the oratrix pay the defendant an annual 
rental of $3 while the aqueduct continues, including 
$3 for each year since it was laid. 


——— 


RAILROAD— BONDS— EXTENSION OF PAY- 
MENT—COU PONS—NEGOTIABILITY. 


NEW YORK COURT OF APPEALS, OCTOBER 2, 1888. 
McCLELLAND v. NorFoup Sours. R. Co. 


Defendant executed a mortgage, providing that on default 
for six mouths in the interest on the bonds secured, the 
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principal sliould become due, at the option of the trus- 
tees, and a majority in interest of the bondholders might 
instruct the trustees tu sell the property, or to reverse 
their election, and extend the time of payment of the in- 
terest. but that the action of the trustees or the bond- 
holders, in case of a defult, should not affect any subse- 
quent default. Held, that a majority of the bondholders 
could not extend the time of payment of interest until 
after a default therein of six months. 

Where coupons, payable to bearer, refer to the bonds for the 
interest on which they are issued, and the bonds refer to 
the mortgage securing them, for conditions limiting or 
explaining them, the coupons are not negotiable. 


peer ye from Common Pleas of New York city 
and county, General Term. 

Action by James T. McClelland against the Norfolk 
Southern Railroad Company to enforce paymeut of 
certain coupons. A judgment for plaintiff, at a Trial 
Term of the New York City Court, was reversed by 
the General Term of the same court. The General 
Term of the Common: Pleas of New York city and 
county affirmed the judgment of the General Term of 
the New York City Court, and plaintiff appealed. 


Albert Gallup, for appellant. 
Geo. W. Wingate, for respondent. 


RueeEr, C. J. The complaint counts upon fourteen 
several interest coupons for the sum of $30 each, and 
alleged the liability of the defendant thereon by vir- 
tue of its assumption of the obligations of the Eliza- 
beth & Norfolk Railroad Company, which was the 
maker of such coupons. The answer sets up as a de- 
fense that the time for the payment of the coupons 
fora period of five years, covering those in question, 
had, for a good consideration, been extended by a ma- 
jority of the holders of bonds issued simultaneously 
with those from which such coupons had been de- 
tached, according to provisions contained in the bond 
and mortgage given as security therefor. The case 
was submitted to the trial court upon an agreed state- 
ment of facts, from which, among other things, it ap- 
peared that the bonds, from which such coupons were 
detached, formed a series of 900 for $1,000, each with 
coupons attached, providing for the payment of inter- 
est semi-annuaily issued by the Elizabeth City & Nor- 
folk Railroad Company in 1880, and secured by a first 
mortgage upon its ‘property and franchises executed 
and delivered to trustees for such bondholders, and 
that the defendant had lawfully assumed the payment 
of the obligations of such company. The coupons or 
interest warrants were in the following form: * On 
the first day of (blank month and year) the Elizabeth 
City & Norfolk Railroad Company will pay to the 
bearer, at its financial agency in the city of New York, 
thirty dollars in gold ($30), being six months’ interest 
then due upon its first-mortgage bonds, number —. 
W. G. Dominick, Treasurer.” 

The bonds each contained a statement that “full 
payment of the principal and interest of * * * the 
said series of bonds is secured by a deed of trust or 
mortgage’ upon the property and franchises of said 
railroad, ‘“‘upon the terms and conditions fully set 
forth in the said mortgage or deed of trust,’’ and also 
that “this bond shall pass by delivery ;”* and “‘in case 
default shall be made in the payment of any of the 
half-yearly installments of interest on this bond, 
* * * and if such interest shall remain unpaid for 
the period of six months, * * * the principal of 
this bond shall, at the option of the holder, * * * 
become forthwith due and payable immediately upon 
the terms and with the effect mentioned in said deed 
of trust or mortgage.” 

For the purpose of securing ‘the payment of said 
bonds and interest coupons”’ the company executed a 
Mortgage whereby it granted, bargained and sold to 





the trustees therein named all of the property “now 
held, or which may hereafter be acquired, for or in 
connection with the construction, operation, muin- 
tenance, reparation or replacement of the said rail- 
road or its several branches; * * * and also all 
rights, powers, privileges and franchises now held or 
hereafter acquired by the said party of the first part.’’ 
It is further provided that ‘‘in case default shall be 
made in the payment of any of the interest warrants 
hereby secured to be paid, and such default continue 
for six months after payment shall have been duly de- 
manded,” then, at the option of said trustees, the 
whole principal sum secured to be paid shall become 
due and payable, and upon request of one-half in in- 
terest of the holders of said bonds it is made 
the duty of said trustees to declare such prin- 
cipal sum due as aforesaid; ‘“‘but nevertheless, 
@ majority in interest of said bondholders may, 
in case of such default, by an instrument in writing, 
signed by them, instruct the said trustees to declare 
said principal sum due, or waive their right so to do, 
upon such terms and conditions as such majority shall 
deem proper; or may annul or reverse the election 
made by the trustees, any thing herein contained to 
the contrary notwithstanding; but the action of the 
trustees or bondholders, in case of any default, shall 
not affect any subsequent default on the part of the 
party of the first part, or impair any right resulting 
therefrom.” It was further provided that “it is hereby 
declared and agreed * * * that it shall be the duty 
of, and it is hereby made obligatory upon, the 
said trustees * * * to execute the powers of sale 
or entry hereby granted, or both, or to take appropri- 
ate proceedings at law or in equity to enforce the 
rights of bondholders under these presents upon re- 
quisition in writing, as hereinafter specified, to-wit: 
* * * But inevery case in which the default shall 
be inthe payment of the money hereby secured, or 
any part thereof (in respect of any covenant or agree- 
ment in said bonds, or herein contained), such duty of 
the said trustees, and also their power to make elec- 
tions in the premises, are hereby declared to be sub- 
ject to the right and power of a majority in interest of 
the holders of the bonds hereby secured and then out- 
standing, to instruct the said trustees to waive such 
default, or to enforce their rights thereunder; and no 
action of the said trustees or bondholders, in case of 
any default, shall affect any subsequent default or any 
right arising therefrom.” 

Previous to the Ist day of September, 1884, more 
than four-fifths of said bondholders had united, by 
signing an instrument in writing, in requesting the 
trustees to postpone the payment of any interest ac- 
cruing on the bonds during the succeeding five years, 
to enable the company to use the funds thereby to be 
acquired in the improvement of the track and rolling 
stock of the railroad, and requested the company to 
issue to the bondholders, in place of the postponed 
coupons, certificates for the amount of the same, pay- 
able at a future time, without interest. The trustees 
assented to such request, and immediately gave notice 
to the company to that effect, and also gave a formal 
extension upon all coupons which had matured up to 
the time of the trial after they became due, re- 
spectively. 

Relying upon such extension, the defendant exe- 
cuted and delivered its certificates for the payment to 
the trustees of such postponed interest, and they 
were distributed to and received and accepted by up- 
wards of nine-tenths in amount of the bondholders, 
who thereupon delivered up their respective coupons 
to the trustees. The defendant also, upon the faith of 
such arrangement, proceeded to lay out and pledge 
the funds received and anticipated from this arrange- 
ment, in the improvement of its road, and the exten- 
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sion of its facilities for the transportation of freight 
and passengers. 

Several questions arise upon this statement of facts, 
the most material of which we conceive to be those 
which refer to the meaning and intent of the provis- 
ions in the mortgage relating to the waiver by the 
trustees and bondholders of defaults in the payment 
of moneys secured thereby, and as to the negotiability 
of the coupons attached to said bonds. In determin- 
ing the character of the coupons, in respect to their 
negotiability, the court is required, we think, to ex- 
amine each of the securities simultaneously executed 
by the defendant, viz., the mortgage, the bonds and 
coupons, for the purpose of discovering the intent and 
meaning of the contract thereby made. The reference 
in the coupons to the mortgage and bonds, and in the 
bonds to the terms and conditions of the mortgage, 
clearly, we think, charges_the holders of both coupons 
and bonds with notice of the provisions contained in 
each of such instruments. If therefore according to 
the plain intert and meaning of the provisions in the 
mortgage, it was designed to invest a majority of the 
bondholders thereunder with ‘power, at their option, 
to waive defaults in the payment of moneys secured 
by said mortgage, we do not see how the claim that 
these coupons were negotiable instruments, can be sup- 
ported. If such coupons were negotiable instruments 
invested with the qualities pertaining to such securities, 
the mortgage and bonds to which they were attached 
when issued cannot be resorted to to qualify, limit or 
explain the agreement therein expressed. In that 
event their holders, having purchased them in good 
faith for value, and without notice of any defense ex- 
isting thereto, would be entitled to maintain an action 
thereon, and recover, according to well-settled princi- 
ples of commercial law. If however these coupons 
contained notice to the holders of any facts or circum- 
stances showing that the time of their payment was 
subject toa contingency over which the holder had no 
control, and which might postpone their payment in- 
definitely, then they could not be said to be bona fide 
holders thereof, as the negotiability of the paper 
would be thereby destroyed. 

It is undoabtedly the general rule that the bonds of 
railroad, manufacturing, municipal, and other like 
corporations, payable to bearer, issued for the purpose 
of securing loans of money, are in this country 
deemed negotiable, and coupons thereto attached par- 
take vf the same character. 1 Ror. Railr. 250; Evert- 
son v. Bank, 66 N. Y. 14; Thomson v. Lee Co., 3 Wall. 
327; Commissioners v. Aspinwall, 21 How. 539. But 
when such instruments contain special stipulations, 
and their payment is subject to contingencies not 
within the control of their holders, they are, by estab- 
lished rules, deprived of the character of negotiable 
instruments, and become exposed to any defense ex- 
isting thereto as though still held by the original par- 
ties to the instrument. Itis essential by such rules 
that such paper should provide for the unconditional 
payment to a person, or order, or bearer, of a certain 
sum of money at a time capable of exact ascertain- 
ment. 3 Rev. Stat. (7th ed.) 2243; 1 Dan. Neg. Inst., 
§§ 27-104; Evertson v. Bank, supra; Frank v. Wessels, 
64 N. Y. 155; Dinsmore v. Duncan, 57 id. 580. I¢ would 
seem therefore if these coupons were subject to the 
condition that the time of their payment could be 
changed, altered, and postponed from time to time, at 
the option of a majority of the holders of the series of 
bonds simultaneously issued therewith, it would de- 
prive them of one of the essential characteristics of 
negotiable paper. 

It was held in McClure v. Township of Oxford, 94 U. 
S. 429, in an action upon coupons detached from the 
bonds of a municipal corporation, which were sub- 
stantially similar in form to the coupons under con- 





sideration, that the bonds ‘‘carried upon their face 
unmistakable evidence that the forms of law under 
which they purported to have been issued had not 
been complied with. * * * This suit was brought 
upon coupons detached from the bonds purchased by 
the plaintiff in error before maturity, but upon their 
face they refer to the bonds, and purport to be for the 
semi-annual interest accruing thereon. This puts the 
purchaser upon inquiry for the bonds, and charges 
him with notice of all they contain.”’ City v. Lamson, 
9 Wall. 478, was an action brought upon coupons de- 
tached from the bonds of a municipal corporation, 
and it was there held that the action was not barred 
by the lapse of time, which would outlaw a simple 
contract debt, but that there was ‘ but one contract, 
and that evidenced by the bond, which covenanted to 
pay the bearer $500 in twenty years, with semi-annual 
interest at the rate of 10 per cent perannum. * * * 
The coupon is simply a mode agreed on between the 
parties, for the convenience of the holder, in collect- 
ing the interest as it becomes due. Their great con- 
venience and use in the interests of business and com- 
merce should commend them to the most favorable 
view of the court; but, even without this considera- 
tion, looking at their terms, and in connection with 
the bond of which they are a part, and which is re- 
ferred to on their face, in our judgment it would bea 
departure from the purpose for which they were is- 
sued, and from the intent of the parties, to hold, 
when they are cut off from the bond for collection, 
that the nature and character of the security changes, 
and becomes a simple contract debt, instead of par- 
taking of the nature of the higher security of the bond 
which exists for the same indebtedness.” It was 
therefore held that the coupons did not outlaw until 
the statutory time had run against the bond. 

The clear implication from the doctrines of this case 
seems to be that although an action may be main- 
tained upon the coupons without the production of 
the bond, a recovery must be based upon the obliga- 
tion contained in the bond, and\that no recovery can 
be had contrary to the agreement therein expressed. 
Clark v. lowa City, 20 Wall. 583. If therefore the act 
of the trustees, in postponing the payment of the in- 
terest becoming due on September 1, 1884, and the five 
years succeeding, was authorized by the provisions of 
the mortgage, it must follow that the holders of cou- 
pons are bound by their action, and are not entitled to 
maintain actions at law upon such coupons. 

The solution of this question requires an examina- 
tion of the provisions of the mortgage. This case has 
been argued upon the assumption by both parties that 
the mortgage did provide for a postponement of the 
time of payment of both the principal sum and inter- 
est by the action of a majority of the bondholders. It 
is however claimed by the appellant that the bond- 
holders could not anticipate and provide for a default 
in the payment of interest before such default had ac- 
tually occurred. We shall consider the case therefore 
upon the assumption that it contains authority for ac- 
tion upon the part of a majority of the bondholders to 
postpone the time for the payment of the interest cou- 
pons, and the only question arising thereon is whether, 
under a reasonable construction of the terms of the 
mortgage, this can be done before default has oc- 
curred. This mortgage, in accordance with familiar 
rules, must be construed according to the intent uf the 
parties in making it, and that intent, if its language is 
plain and unambiguous, must be derived from an ex- 
amination of the instrument itself. That contains the 
measure of the liability of the mortgagor, as well as 
the definition of the power, duties and rights of the 
trustees and bondholders named therein. We can find 
nothing in this instrument which confers any power 
upon the trustees, of their own motion, to waive de- 
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faults in the payment of interest or to anticipate such 
defaults,and postpone the time of payment thereof. 
That power, if conferred at all, is given to a majority 
of the bondholders, and the trustees have no au- 
thority to act in the premises except under the in- 
structions of the bondholders. 

The provisions of the mortgage relating to this sub- 
ject are substantially contained in the fourth and sev- 
enth paragraphs hereinbefore recited. The conditions 
under which power is conferred upon the trustees and 
pondholders to waive defaults contained in the fourth 
paragraph relate exclusively to defaults already made, 
and which have continued to exist for the space of six 
months after payment of such interest has been duly 
demanded. The trustees are then vested with the op- 
tion of declaring the principal sum due and payable, 
and their action in respect thereto is made subject to 
review and correction by a majority of the bond- 
holders; but the exercise of any power on the part of 
either trustees or bondholders is conditioned upon the 
existence of a default which has continued for the pre- 
scribed period. It is quite clear that the defendant 
has not brought the case within the contingency pro- 
vided for in this provision. It must therefore rely 
upon the provision contained in the seventh para- 
graph, if its contention can be sustained at all upon 
the facts of this case. That paragraph relates wholly 
to the duties imposed upon the trustees, upon the con- 
tingencies arising under the mortgage authorizing 
them to enforce the remedies therein provided, and the 
circumstances under which the performance of that 
duty may be compelled or waived by the bondholders. 
Certainly no duty can rest on the trustees to enforce 
the mortgage until a default has occurred, and it is 
only in case of such a default, and the omission of the 
trustees to perform ‘‘ such duty,’ that the bondhold- 
ers are authorized to act under the paragraph in ques- 
tion, and even in the event of any such action it is ex- 
pressly provided that ‘“‘no action of the trustees or 
bondholders in case of any default shall affect any sub- 
sequent default, or any right arising therefrom.” It 
is quite impossible to reconcile this provision with the 
claim that the bondholders can anticipate a default, 
and provide for the operation of their action upon a 
future event. Such action is expressly prohibited by 
the terms of the agreement, and in the face of such 
prohibition such a power cannot be implied from 
other language of the instrument. The plain mean- 
ing of the provision contemplates action by the bond- 
holders upon an existing condition of things, and the 
exercise of their judgment upon a situation which has 
already occurred. Not only the obligor, but each 
bond and coupon holder, is interested in the exercise 
of the powers referred to, and has the right to insist 
that the conditions of its exercise provided by the con- 
tract, so far as they are material, shall be fully and ex- 
actly complied with. Any other construction would 
place the rights of a minority at the discretion or ca- 
price of a majority, and leave it practically powerless 
to avail itself of the security provided for it by the 
plain language of the contract. 

Assuming the right of bondholders, after a default 
has occurred, to waive defaults in the payment of in- 
terest, and postpone the time of their payment, a 
question might arise as to the effect of such action 
upon suits then pending for the recovery of interest 
coupons; but that question is not now before us, and 
it would be improper to express any opinion thereon. 
Action taken by a majority of bondholders in waiving 
default which has already occurred we have not con- 
sidered, as the facts of the case do not present that 
question; but we are of the opinion that no action by 
the trustees or bondholders is authorized by the 
mortgage, in anticipation of such default. The action 
of the trustees in granting a formal} extension of time 





for the payment of the coupons in question, after de- 
fault had been made thereon, would, we think, have 
barred this action, except for the omission of a direc- 
tion to do so, given by a majority of the bondholders 
after the default occurred. We think this is made by 
the contract a condition precedent to the right of the 
trustees to postpone the time for the payment of 
interest. 

In view of the fact that the mortgage in question 
covers all of the pruperty of the corporation, and must 
eventually be enforced for the benefit of its benefici- 
aries, equally, would seem to subject the motives of 
the plaintiff in bringing this suit to the imputation of 
attempting to extort payment of his coupons from 
the company to the detriment of his associates; but 
this constitutes no defense to the action. The remedy 
of the bondholders against such an effort, if any there 
is, must be found in the exercise by the trustees of the 
power conferred upon them by the mortgage, to take 
possession of the property covered thereby, and apply- 
ing its proceeds for the common benefit of bond and 
coupon holders. The judgments of the Common Pleas 
and General Term should therefore be reversed, and 
that of the trial court affirmed with costs. 

All concur. 


—-- - + 


CONSTITUTIONAL LAW—CIVIL RIGHTS — 
EXCLUSION FROM PUBLIC PLACE OF 
AMUSEMENT. 

NEW YORK COURT OF APPEALS, OCT. 2, 1888. 
PEOPLE V. KING. 

Section 383 of the New York Penal Code, providing that no 
citizen of the State can by reason of race, color or previ- 
ous condition of servitude, be excluded from the equal 
enjoyment of privileges furnished by places of public re- 
sort, does not infringe the constitutional provision secur- 
ing the right of life, liberty and property, but is a valid 
exercise of the police power of the State. 

PPEAL from Supreme Court, General Term, 
Fourth Department. Indictment of Calvin L. 
King, who having been convicted, appeals. 


E. H. Prindle, for appellant. 
G. P. Pudney, District Attorney, for respondent. 


ANDREWS, J. Section 383 of the Penal Code de- 
clares that *‘ no citizen of this State can by reason of 
race, color or previous condition of servitude be ex- 
cluded from the equal enjoyment of any accommoda- 
tion, facility or privilege furnished by inn-keepers or 
common carriers, or by owners, managers or lessees of 
theaters or other places of amusement, by teachers 
and officers of common schools and public institutions 
of learning, or by cemetery associations.’’ The viola- 
tion of this section is made a misdemeanor punish- 
able by fine of not less than fifty nor more than five 
hundred dollars. The defendant and one Scott, in 
the year 1884, were the owners and proprietors of a 
skating-rink in the village of Norwich, in this State, 
erected in that year upon their own lands. Prior to 
June 13, 1884, they announced through the public press 
and otherwise that the rink would be opened on the 
evening of that day, and they arranged with the 
“Apollo’’ Club of Binghamton to attend the opening, 
to give an exhibition of roller skating; the profits of 
the entertainment to be divided between the cius and 
the proprietors of the rink. Tickets of admission 
were sold on the evening in question by the agonis of 
the proprietors at the office on the premises, but per- 
sous who had not procured tickets were admitted on 
paymeut of the charge for admission at the door. 
Several hundred persons attended the exhibition. 
Durivg the evening three colored men made applica- 
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tion to purchase tickets at the office where tickets 
were sold; but the agents of the proprietors having 
charge of the sale, acting in accordance with the in- 
structions of the defendant, refused to sell them tick- 
ets, because they were persons of color, and they were 
s0 informed at the time. The defendant was indicted 
under the section of the Penal Code above quoted, the 
indictment alleging in substance ‘“‘that the defend- 
ant, being one of the owners of a skating-rink, a place 
of amusement, did on the day named exclude from 
said skating-rink, and from the equal enjoyment of 
any and all accommodation, facility and privilege of 
said skating-rink, George F. Breed, William Wyckoff, 
Charles Robbins and others, all being citizens of the 
State, by reason of race and color,” etc. The objec- 
tion is now takén that the indictment is defective in 
substance, in not averring the means by which the ex- 
clusion of the persons mentioned was effected. The 
objection is untenable. The indictment follows the stat- 
ute, and it was not necessary to aver, with any greater 
particularity than was used, the circumstances consti- 
tuting the offense. People v. West, 106 N. Y. 295. 
Nor is there any force in the suggestion that proof of 
a refusal to sellto the colored men tickets of admis- 
sion at the office did not support the allegation that 
they were excluded from the rink. The defendant 
provided tickets as evidence of the right of persons 
having them to admission. He refused to furnish this 
evidence to the persons named in the indictment, 
which was furnished toall others who applied; plac- 
ing the refusal on the ground which justified the ap- 
plicantsin supposing, and the jury in finding, that 
the defendant thereby intended to exclude them from 
the rink. 

The real question in the case arises upon the con- 
tention of the counsel for the appellant that the stat- 
ute upon which the indictment is founded, so far as 
it undertakes to prescribe that the owner of a place of 
amusement shall not exclude therefrom any citizen by 
reason of race, color or previous condition of servi- 
tude, is an unconstitutional interference with private 
rights in that it restricts the owner of property in re- 
spect to its lawful use, and as to an incident which is 
not a legitimate matter of regulation by law. The 
legislation in question is not without precedent. The 
act of Congress of March 1, 1875, entitled “An act to 
protect all persons in their civil rights” (18 U. S. 
Stat. at Large, 335), contains a section identical in im- 
port with section 383 of the Penal Code, except that it 
is still broader in its scope, and secures not to citizens 
only, but to all persons within the jurisdiction of the 
United States, the equal enjoyment of the accommo- 
dation, advantages, facilities and privileges of *‘inns, 
public conveyances on land and water, theaters and 
other places of public amusement, subject only to the 
limitations established by law, and applicable to citi- 
zens of every race and color, regardless of any pre- 
vious condition of servitude.” 

The * Civil Rights Act”’ of Mississippi, passed Feb- 
ruary 7, 1873, contains a similar provision. In Louis- 
jana the matter is made the subject of constitutional 
enactment, ordaining that ‘tall persons shall enjoy 
equal rights and privileges, ete., in every place of pub- 
lic resort,”’ and this was supplemented by acts of the 
Legislature of Louisiana, passed in 1870 and 1871. It 
is not necessary at this day to enter into any argu- 
ment to prove that the clause in the bill of rights, that 
no person shall *‘ be deprived of life, liberty or prop- 
erty without due process of law” (Const., art. 1, § 6), 
is to have a large and literal interpretation, and that 
the fundamental principle of free government, ex- 
pressed in these words, protect not only life, liberty 
and property, ina strict and technical sense, against 
unlawfulinvasion by the government in the exertion 
of governmental power in any of its departments, but 








also protects every essential incident to the enjoy- 
ment of those rights. The interpretation of this time- 
honored clause has been considered in recent cases in 
this court with a fullness and completeness which 
leaves nothing to be said by way of support or illus- 
tration. Wynehamer v. People, 13 N. Y. 378; Bertholf 
v. O’ Reilly, 74 id. 509; In re Jacobs, 98 id. 98; People 
v. Marx, 99 id. 377. 

But as the language of the constitutional prohibi- 
tion implies, life, liberty and property may be, justly 
affected by law; and the statutes abound in examples 
of legislation limiting or regulating the use of private 
property, restraining freedom of personal action, or 
controlling individual conduct, which by common 
consent do not transcend the limitations of the Con- 
stitution. This legislation is under what, for lack of 
a better name, is called the ‘‘police power of the 
State ’’—a power incapable of exact definition, but the 
existence of which is essential to every well-ordered 
government. By means of this power the Legislature 
exercises a supervision over matters involving the 
common weal, and enforces the observance by each 
individual member of society of the duties which he 
owes to others and to the community at large. It may 
be exerted whenever necessary to secure the peace, 
good order, health, morals and general welfare of the 
community; and the propriety of its exercise within 
constitutional limits is purely a matter of legislative 
discretion, with which the courts cannot interfere. 
In short the police power covers a wide range of par- 
ticular unexpressed powers reserved to the State, af- 
fecting freedom of action, personal conduct, and the 
use aud control of property. ‘‘All property,” said 
Shaw, C. J., in Com. v. Alger, 7 Cush. 85, ** is held sub- 
ject to those general regulations whichare necessary 
to the common good and general welfare.’’ This power 
of course is subject to limitations. 

The line of demarkation between its lawful and un- 
lawful exercise is often difficult to trace. We have 
held that it cannot be exerted for the destruction of 
property lawfully held and acquired under existing 
laws, or of any of the essential attributes of such 
property (Wynehamer v. People, swpra), nor to deprive 
an individual of the right to pursu a lawful business 
on his premises, not injurious to the public health, or 
otherwise inimical to the public interests (In re Ja- 
cobs, supra); nor to prevent the manufacture or sale 
of a useful article of food (Peop’e v. Marx, supra). But 
we hays held that the Legislature may lawfully sub- 
ject the owner of premise* to pecuniary liability for 
injuries resulting frous intoxication caused in whole 
orin part by the use of liquor sold by the lessee 
therein, although the sale itself was lawful (Bertholf 
v. O'Reilly, supra); and it was held by the Supreme 
Court of the United States, in Mann vy. Illinois, 94 U. 
S. 115, that a State law regulating the Licensing of ele- 
vators for the handling and storage of grain, and fix- 
ing a maximum charge therefor, was not repugnant to 
that part of the fourteenth amendment of the Consti- 
tution of the United States which ordains that ‘no 
State shall deprive any person of life, liberty or prop- 
erty without due process of Jaw.”’ 

In considering whether the enactment of section 3% 
of the Penal Code transcends legislative power, it is 
important to have in mind the purpose of the enact- 
ment. It cannot be doubted that it was enacted with 
reference to citizens of African descent; nor is there 
any doubt that the policy which dictated the legisla- 
tion was to secure to such persons equal rights with 
white persons to the facilities furnished by carriers, 
innkeepers, theaters, schools and places of public 
amusement. The race prejudice against persons of 
color, which had its root, in part at least, in the sys- 
tem of slavery, was by no means extinguished when 
the slaves became freemen and citizens. But this 
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great act of justice toward an oppressed and enslaved 
people imposed upon the nation great responsibilities. 
They became entitled to all the privileges of citizen- 
ship, although the great mass of them were poorly pre- 
pared to discharge its obligations. 

The nation first secured the inviolability of the 
freedom of the colored race and their rights 
as citizens by the thirteenth, fourteenth and 
fifteenth amendments of the Constitution § of 
the United States. The fourteenth amendment 
ordained, among other things, that ‘‘no State 
shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United 
States; * * nor deny to any person within its 
jurisdiction the equal protection of the laws.’’ The 
construction of the fourteenth amendment has come 
under the consideration of the Supreme Court of the 
United Statesin several cases, among others in two 
cases known as the ‘Jury Cases ’’—Strauder v. West 
Virginia, 100 U. 8. 305, and Ex parte Virginia, id. 339. 
In the case first meniioned it was held that a State 
law confining the selection of jurors to white persons 
was in contravention of the fourteenth amendment; 
and in the second that the action of the State officer 
invested with the power to select jurors, excluding 
all colored persons from the lists, was also repugnant 
to its provisions. 

In Strauder v. West Virginia, Strong, J., speaking 
for the majority of the court, said: “The words of 
the amendment, it is true, are prohibitory; but they 
contain # necessary implication of a positive immunity 
or right most valuable to the colored men—the right of 
exemption from unfriendly legislation against them 
distinctively as colored, exempting from legal dis- 
crimination implying inferiority in civil society, les- 
sening the security of their enjoyment of the rights 
which others enjoy, and discriminations which are 
steps toward reducing them to the condition of a sub- 
ject race.”’ 

We have referred to these amendments, and to the 
cases construing them, because they disclose the fact 
that in the judgment of the nation the public welfare 
required that no State should be permitted to estab- 
lish by law such a discrimination against persons of 
color as was made by the defendant in this case; for 
we think it incontestable that a State law excluding 
colored people from admission to places of public 
amusement would be considered as a violation of the 
Federal Constitution. It would seem indeed in view 
of the act of March 1, 1875, that in the opinion of Con- 
gress the amendments had a much broader scope, and 
prevented not only discriminating legislation of this 
character by the States, but also such discrimination 
by individuals, since the jurisdiction of Congress to 
pass a law forbidding the exclusion of persons of color 
from places of public amusement, and annexing a 
penalty for its violation must be derived, if it exists, 
from the thirteenth, fourteenth and fifteenth amend- 
ments. It cannot be doubted that before they were 
adopted the power to enact such aregulation resided 
exclusively in the States. But independently of the 
inference arising from the solemn assertion by the na- 
tion through its action in adopting the amendments 
that legal discriminations against persons of color by 
the action of States was opposed to the public welfare 
itis not difficult to see that there isa public interest 
which justified the enactment of section 383 of the 
Code, provided it did not overstep the limits of lawful 
interference with the uses of private property. The 
members of the African race, born or naturalized in 
this country, are citizens of the States where they re- 

side, and of the United States. Both justice and the 
public interest concur in a policy which shall elevate 
them as individuals, and relieve them from oppres- 
sion or degrading discrimination, and which shall en- 








courage and cultivate a spirit which will make them 
self-respecting, contented and loyal citizens, and give 
them a fair chance in the struggle of life, weighted, as 
they are at best, with so many disadvantages. It is 
evident that to exclude colored people from places of 
public resort on account of their race is to fix upon 
them a brand of inferiority, and tends to fix their po- 
sition as a servile and dependent people. It is of 
course impossible to enforce social equality by law. 
But the law in question simply insures to colored citi- 
zeus the right to admission on equal terms with others 
to public resorts, and to equal enjoyment of privileges 
of a quasi public character. The law in question cannot 
be set aside then, because it has no basis in the public 
interest; and the promotion of the public good is the 
main purpose for which the police power may be ex- 
erted; and whether in agiven case it shall be exerted 
or not the Legislature is the sole judge, and a law will 
not be held invalid because in the judgment of a court 
its enactment was inexpedient or unwise. 

The final question therefore is, does the law in ques- 
tion invade this right of property protected by the 
Constitution? The State could not passa law making 
the discrimination made by the defendant. The 
amendments to the Federal Constitution would for- 
bid it. Can the State impose upon individuals having 
places of public resort the same restriction which the 
Federal Constitution places upon the State? It is not 
claimed that that part of the statute giving to colored 
people equal rights at the hands of innkeepers and 
common carriers is an infraction of the Constitution. 
But the business of aninukeeper or a common car- 
rier, when conducted by an individual, is a private 
business, receiving no special privilege or protection 
from the State. 

By the common law innkeepers and common car- 
riers are bound to furnish equal facilities to all with- 
out discrimination, because public policy requires 
them sotodo. The business of conducting a theater 
or place of public amusement is also a private business 
in which any one may engage, in the absence of any 
statute or ordinance. But it has been the practice, 
which has passed unchallenged, for the Legislature to 
confer upon municipalities the power to regulate by 
ordinance the licensing of theaters and shows, and to 
enforce restrictions relating to such places, in the 
public interest; and no one claims that such statutes 
are an invasion of the right of liberty or property 
guaranteed by the Constitution. The statute in ques- 
tion assumes to regulate the conduct of owners or 
managers of places of public resort in respect to the 
exclusion therefrom of any person by reason of race, 
color or previous condition of servitude. 

The principle stated by Waite, C. J., in Munn v. 
Illinois, supra, which received theassent of a majority 
of the court, applies in this case. ‘* Where,” says the 
chief justice, *‘one devotes his property to a use in 
which the public have an interest, he in effect grants 
to the public an interest in that use, and must submit 
to be controlled by the public for the common good, 
to the extent of the interest he has thus created.” 

Inthe judgment of the Legislature, the public had 
an interest to prevent race discrimination between 
citizens on the part of persons maintaining places of 
public amusement; and the quasi public use to which 
the owner of such a place devoted his property gives 
the Legislaturea right to interfere. If the defend- 
ant, instead of basing his exclusion of a class of citi- 
zens upon color, had made arule excluding all Ger- 
mans or all Irishmen or all Jews, the law as applied to 
such a case would have seemed entirely reasonable. 
See United States v. Newcomer (U. 8. Dist. Ct.), 11 
Phila. 519. But the principle is the same, and if the 
law could be applied in the one case it may be in the 
other. The validity of similarstatutes in Mississippi 
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and Louisiana has been sustained by the courts of 
these States. Donnell v. State, 48 Miss. 661; Joseph v. 
Bidwell, 28 La. Ann. 382. 

The statute does uot interfere with private enter- 
tainments, or prevent persons not engaged in the busi- 
ness of keeping a place of amusement from regulating 
admission to an entertainment given for a social, pub- 
lic or private purpose, as they may deem best; nor 
does it seek to compel social equality. It was, we think, 
a valid exercise of the police power of the State over a 
subject within the cognizance of the Legislature. 

The judgment should be affirmed. 

All concur (Ruger, C. J., in result) except Peckham 
and Gray, JJ., who dissent. 

{In Bowlin v. Lyon, 67 Lowa, 536; 8S. C., 56 Am. Rep. 
355, it was held that the exclusion of acolored man 
from an unlicensed public skating-rink kept for hire, 
on account of his race, is not illegal. Contrary as to 
theater, Joseph v. Bidwell, 28 La. Ann. 382; S. C., 26 
Am. Rep. 102.—En.] 
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NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL— APPEALABLE JUDGMENT — TITLE TO 
REALTY.—In an action for injury to a dam, plaintiffs’ 
claim of title was denied by defendants, who did not 
set up title in themselves, but gave evidence to show 
title was in third persons, with whom however they 
were not in privity. Held, that no ‘title to real prop- 
erty, or an interest therein,’’ was involved within the 
meaning of section 191, subdivision 3, of the New 
York Code of Civil Procedure, allowing appeals to the 
Court of Appeals. It is not enough that the action re- 
lates to real property, or in some way affects it. It 
muat itself affect the title, or some interest therein. 
Nichols v. Voorhis, 74 N. Y. 28; Scully v. Sanders, 77 
id. 598. Oct. 2, 1888. T'revett v. Barnes. Opinion by 
Peckham, J. 


ORDER—SPECIAL PROCEEDING.—An order of 
the General Term reversing a decision of the Surro- 
gate’s Court, that a petition for an accounting by the 
executrix of an administrator is barred by the statute 
of limitations, and remanding the case for an account- 
ing, is not a final order; and being made in a special 
proceeding, does not come within section 190, subdi- 
vision 3, of the New York Code of Civil Procedure, 
allowing appeals to the Court of Appeals froma final 
order in a special proceeding. Roe v. Boyle, 81 N. Y. 
305; Whittlesey v. Hoguet, 66 id. 358. Oct. 2, 1888. 
In re Latz’s Estate. Opinion by Ruger, ©. J. 

ASSIGNMENT FOR CREDITORS—ASSIGNEE—LIABILITY 
AND ACCOUNTING—FAILURE TO SUE—-OUTSTANDING 
COLLATERALS—APPROPRIATION OF ASSETS BY THIRD 
PERSONS—CREDITS—TAXES AND INTEREST.—(l1) One 
item in the schedule of debts filed on a general assign- 
ment showed an indebtedness to a brother of the as- 
signors for $29,586.76, on promissory notes secured by 
insurance policies. These policies had been transferred 
tothe brother prior to the assignment, and the ad- 
justed amount due on them was collected by him soon 
after the assignment. There was no entry on the 
books of the firm to show this indebtedness except an 
entry in the back part of a bill book of four notes, 
amounting to about $6,000, given on a settlement be- 
tween the brothers three years before the assignment, 
and the rest of the indebtedness was fraudulent. 
Held, that as the schedule of debts was properly veri- 
fled, and the entry in the bill book, even if brought to 
the knowledge of the assignee, would not have dis- 
closed the fraud, he had the right to assume that the 
schedule was correct,and was not chargeable with 
negligence in permitting the brother to collect the 
amount of these policies. (2) Though the assignee 





might be chargeable for any loss sustained through 
his failure to sue for the recovery of the money gol- 
lected on these policies in excess of the actual debt, he 
cannot be charged with any amount in acase where, 
after his removal and the appointment of a new as. 
signee, eighteen months remained in which to sue, 
and neither the new assignee nor the creditors brought 
an action, and there was no evidence that by reason 
of insolvency the remedy might not have been pur- 
sued asadvantageously as before. (3) The assignors 
were indebted to a bank, which held collateral secur- 
ity. The assignee was liable for a part of this debt as 
accommodation maker and indorser, and held secur- 
ity fora portion of this and other contingent liability. 
Held, that he was entitled to apply the proceeds of his 
securities in payment of the debt to the bank on 
which he was liable, without demanding the return of 
any of the securities which it held, the amount still 
due on its debt exceeding the value of those securities. 
(4) Book accounts of the firm were before the general 
assignment transferred by written assignment as se- 
curity for a debt due the transferee, and were by him 
collected. The schedule showed this debt, but made 
no mention of collateral. Held, that the assignee 
could not be charged with the amount so collected, no 
reason being shown to question the validity of the 
debt, nor that of the assignment. (5) Insurance poli- 
cies had been assigned to creditors as collateral se- 
curity before the general assignment. The surplus re- 
maining after the payment of those creditors was col- 
lected and appropriated by a certain person without 
authority, and with the consent of the assignee. 
Held, that the assignee was chargeable with the 
amount of this surplus. (6) The payment of taxes and 
interest on property of the assignors, mortgaged for 
more than its value, one of the mortgages being held 
by the assignee, isa payment for his individual bene- 
fit, for which he is not entitled to credit. Oct. 2, 1888. 
In re Cornell. Opinion by Andrews, J. 


CRIMINAL LAW—JURY—CHALLENGES AND EXEMP- 
TIONS—ORDER OF CHALLENGE--REVERSIBLE ERROR— 
COMPETENCY—APPEAL—REVIEW—OPINION FORMED— 
UNUSED PEREMPTORY CHALLENGE—ATTORNEY AND 
CLIENT—EXCLUSION—APPEAL—REVIEW — BRIBERY — 
EVIDENCE—CONSPIRACY—ACT OF CO-CONSPIRATOR.— 
(1) Section 385 of the New York Code of Criminal 
Procedure, as amended in 1882, declaring that ‘ chal- 
lenges to an individual juror must be taken first by 
the people, and then by the defendant,’’ is manda- 
tory; and the prosecution must first exhaust its per- 
emptory challenges before defendant can be called on 
to challenge peremptorily. Violation of the order of 
challenge is not within section 542, requiring the ap- 
pellate court to disregard technical errors or defects 
not affecting a substantial right. (2) Under section 
455, Code of Criminal Procedure, confining exceptions 
which may be taken by defendant to the decision of 
the court on matter of law only: First, in disallowing 
a challenge to the panel of the jury; second, in admit- 
ting or rejecting testimony on the trial of a challenge 
for actual bias to any juror who participated, or in 
allowing or disallowing such challenge; third, in ad- 
mitting or rejecting witnesses or testimony, or 
in deciding any question of law not a matter 
of discretion, or in charging the jury—the decision of 
the trial judge, on the question of indifference of 4 
juror, is not reviewable, unless the evidence discloses 
a condition of mind on the part of the jury, which as 
a matter of law renders him incompetent from actual 
bias. (3) A juror who states on his preliminary ex- 
amination that he has an opinion in the case, founded 
on the testimony given on a former trial, which 
amounts to a conviction, and whose declaration that 
he could render an impartial verdict is qualified by @ 
doubt, is not within section 376 of the Code of Crimi- 
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nal Procedure, providing that an existing opinion as 
to the guilt or innocence of the accused shall not dis- 
qualify a jurorif he declare on oath his belief that 
such opinion will not influence his verdict, and the 
court is satisfied of that fact; and a refusal to set him 
aside is not cured by the fact that at the time the jury 
was sworn defendant had unused peremptory chal- 
lenges. (4) Under section 377 of the Code of Criminal 
Procedure, enumerating causes of challenge for im- 
plied bias, among which is the relation of client and 
attorney between the juror and an attorney engaged 
in the trial of the cause, and limiting the causes of 
challenge for implied bias to the enumerated cases; 
and section 376, defining actual bias as the existence 
ofa state of mind on the part of a juror which satisfies 
the court that he cannot impartially try the case—the 
exclusion of a juror because he was acquainted with 
one of defendant's counsel, and had advised with him 
on an occasion not connected with the cause on trial, 
is error. (5) Under section 455, subdivision 2, Code 
of Criminal Procedure, which allows an exception to 
be taken “in admitting or rejecting testimony on the 
trial of a challenge for actual bias, to any juror who 
participated in the verdict, or in allowing or disallow- 
ing such challenge,’’ an exception lies to the ruling of 
the trial court in excluding a juror; and under sec- 
tion 517, providing that upon appeal from a convic- 
tion, any decision forming part of the judgment-roll 
may be reviewed; and section 485, providing that the 
judgment-roll shall contain a copy of the minutes ofa 
challenge to ajuror participating in the verdict, and 
the bill of exceptions, if there be one, in which by sec- 
tion 456 all exceptions may be incorporated—such ex- 
ception is reviewable on appeal. (6) On a trial for 
bribery, evidence that a co-conspirator of defendant 
had been indicted for the bribery, though not brought 
to trial, and that other persons implicated in the bri- 
bery were absent from the jurisdiction of the court, 
is not admissible, they being facts occurring after the 
conspiracy was at anend. Similar evidence was given 
on the trial of Sharp (107 N. Y. 464), and was held in- 
competent, although the avowed purpose for which it 
was then offered and received was to account for the 
persons named not beingcalled as witnesses for the 
prosecution. Here it was offered and received upon 
the vital point of the corroboration of the accomplices. 
The admission of this evidence ‘was in contravention 
of the settled rule that only the acts and declarations 
ofa co-conspirator, done in furtherance and execution 
of the common design, are admissible against a con- 
spirator on trial for the common offense; and that 
when the conspiracy is at an end, and the purposes of 
the conspiracy have been fully accomplished, or the 
conspiracy has been abandoned, no subsequent act or 
declaration of one of the conspirators is admissible 
against another. 1 Greenl. Ev., § 111; 3id., $94; Peo- 
ple v. Davis, 56 N. Y. 103; Guaranty Co. v. Gleason, 
78 id. 508. Itis scarcely necessary to say, that if the 
evidence was inadmissible on the main issue, it was 
equally so when offered in corroboration of the wit- 
nesses for the people. The error was not cured by 
what occurred on the summing up of the case to the 
jury, especially in view of the refusal of the court to 
charge, upon the request of the defendant’s counsel, 
“that the jury had no right to consider the fact that 
certain of the aldermen, alleged to have been in the 
supposed corrupt combination, are now out of the ju- 
risdiction of the court.’’ (7) Nor should a witness 
who had testified concerning the bribery before an 
examining committee, two years after the conspiracy 
was accomplished, be allowed to state, that just before 
his examination by the committee he had an under- 
standing with a co-conspirator of defendant as to how 
he should testify, defendant not having been a party 
to that arrangement. Oct. 2, 1888. People v. Mc- 








Quade. Opinion by. Andrews, J. Earl, Danforth and 
Finch, JJ., concur. Ruger, C. J., concurs in result. 
Peckham, J., dissents from that portion of the opinion 
treating of the order in which peremptory challenges 
should be made, on the ground that the statute is di- 
rectory only, and not matter of exception upon which 
to grant a new trial; also from that portion of the 
opinion treating of the rejection of a competent juror 
as being error upon which an exception might be 
taken. Gray, J., dissents from the grounds of the 
conclusion in Judge Andrews’s opinion, and votes for 
reversal and a new trial on the ground that it was er- 
ror to charge the jury that evidence of a good charac- 
ter of itself did not tend to prove that a man is not 
guilty of an offense. 


INTOXICATING LIQUORS—SALE WITHOUT LI- 
CENSE — SUNDAY SALE.—A general indictment un- 
der section 13 of the New York act of 1857, 
for selling liquor without license, is supported by 
proof of such sale on Sunday, although section 21, as 
amended by the act of 1873, makes it indictable to sell 
ou Sunday with or without license. Oct. 2, 1888. Peo- 
ple v. Krank. Opinion by Peckham, J. 


DESCENT AND DISTRIBUTION—COLLATERAL INHER- 
ITANCE TAX—ADOPTED CHILDREN — RETRUACTIVE 
LAWS—ASSESSMENT—ORDER OF PAYMENT—NOTICE.— 
(1) An adopted son is not within the meaning of the 
word ‘‘ children ”’ in the collateral inheritance tax law 
of 1885, and a legacy to him is subject to that tax. (2) 
The New Yorkact of June 25, 1887, amending Laws of 
1885, chapter 483, so as to exempt legacies to adopted 
children from the collateral inheritance tax, does not 
exempt from the tax bequests made to adopted chil- 
dren before the date of the act. (3) Where an ap- 
praiser is appointed, and notice given of the time and 
place of the appraisement, and a report thereof made 
to the surrogate, as required by chapter 483, section 13, 
Laws of New York of 1885, an order directing pay- 
ment of the collateral inheritance tax may be made 
without notice to the legatee. Oct. 2, 1888. In re 
Miller. Opinion by Danforth, J. 


EvVIDENCE—PAROL—SALE—ACTION FOR BREACH.— 
In an action on a written contract for the sale of lum- 
ber to plaintiff on credit, defendants may show a ver- 
bal agreement with plaintiff that their obligation to 
sell should be contingent on their obtaining satisfac- 
tory reports as to plaintiff's financial condition. The 
rule is now quite well established that parol evidence 
is admissible to show that a written paper which in 
form is a complete contract, of which there has been 
a manual tradition, was nevertheless not to become a 
binding contract until the performance of some condi- 
tion precedent resting in parol. Pym v. Campbell, 6 
El. & Bl. 370; Wallis v. Littell, 11 C. B. (N. 8.) 369; 
Wilson v. Powers, 131 Mass. 539; Seymour v. Cowing, 
4 Abb. Dec. 200; Benton v. Martin, 52 N. Y. 570; Juil- 
liard v. Chaffee, 92 id. 535, and cases cited; 2 Tayl. Ev., 
§ 1038; Steph. Dig. Ev., § 927. Oct. 2, 1888. Reynolds 
v. Robinson. Opinion by Andrews, J. 


FORCIBLE ENTRY AND DETAINER—WHAT CONSTI- 
TUTES—-INSANITY—CUSTODY OF INSANE—POWER OF 
COMMITTEE—LEASING REALTY.—(1) Defendant en- 
tered the enclosure containing plaintiff's two salt 
blocks, and removed plaintiff's lock from one block, 
replacing it with alock of hisown. He then went to 
the other block for the same purpose, and had there a 
personal encounter with plaintiff, whom he notified 
that he took possession of both blocks. Held, that the 
jury was justified in finding a verdict of forcible de- 
tainer as to both blocks. (2) Under chapter 446, title 
2, section 1, Laws of New York of 1874, vesting the 
custody of lunatics’ estates in the Supreme Court, and 
subsequent sections authorizing the court to lease the 
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real estate,the committee cannot lease his lunatio’s real 
estate without an order of the court, nor is his power 
extended by section 27, declaring that a lunatic’s real 
estate ‘shall not be leased for more than five years, 
or mortgaged or aliened or disposed of otherwise than 
herein directed.”” A survey of the earlier authorities, 
cited quite fully upon the briefs of both parties, has 
led me to the conclusion that the committee of a luna- 
tic has no title to or interest in the latter’s real estate ; 
that he becomes its mere custodian or bailiff, and is 
such solely as the agent or representative of the court, 
and has no independent power to dispose of the real 
estate in any manner whatever. In substance that at 
least is the doctrine of this court. In re Otis, 101 N. 
Y. 581, it was declared that the committee had no in- 
terestin the property; that his possession was the 
possession of the court, and his authority that of its 
agentacting under its direction. The provisions of 
the statute in force at the time fully accord with this 
doctrine. Laws 1874, chap. 446, p. 571. Section 1 of 
title 2 vests in the Supreme Court the care and cus- 
tody of lunatics and their estates. The committee 
thus becomes merely the officer or agent of the court, 
and has no authority except such as comes from that 
source, or is vested in him by statute. If the real es- 
tate is to be sold, application must be made to the 
court and itsorder obtained. Section 6. Ifa lease is 
necessary to accomplish specified results the court is 
expressly authorized to order it (section9); and all 
sales, leases, etc., made by the order of the court are 
declared to be as valid and effectual as if made by the 
lunatic himself. So far no authority is found for the 
lease of real estate except by direction of the court as 
custodian and trustee of the estate; and the statute 
not only reserves that authority to the court, but by a 
very plain implication denies its existence elsewhere. 
The committee is but the hand of the court, moving 
only as moved by the dominant will, unless by an im- 
plication derived from section 27, the hand is fur- 
uished with a brain or will of itsown. That section 
reads: ‘‘ The real estate of any idiot, lunatic or person 
of unsound mind, or person incapable of conducting 
his own affairs in consequence of habitual drunken- 
ness, shall not be leased for more than five years, or 
mortgaged or aliened or disposed of otherwise than 
herein directed.’”’ The respondent claims that the 
phrase *“‘otherwise than herein directed”’ relates as 
well to leases for more than five years as to mortgages 
and sales, and so the order of the court is needed only 
where a lease is proposed for a longer term than five 
years. I seriously doubt that constrnetion. All au- 
thority to deal with the lunatio’s estate had been pre- 
viously vested in the court, and none outside of its di- 
rection given to the committee; and the final provis- 
ion seems rather intended to prohibit absolutely leases 
for a longer period than five years, even by the order 
of the court, and not by a doubtful and uncertain im- 
plication to give to the committee an independent au- 
thority within that limit. It is apparent that under 
the form ofa lease the committee of the lunatic as- 
sumed to put the latter’s property in the complete 
control of a corporation, subject to its business success 
or failure, so far as compensation was concerned, re- 
serving in the main no real rent, and even the nomi- 
nal rent to be fixed by others, and contracting solely 
for speculative results. Whatever may be said as to 
an independent power of a committee to make an or- 
dinary and customary lease for a short term, I have 
no doubt that acontract like the one before us, run- 
ning for ten years, tying up the lunatic’s estate to the 
fortune of an untried experiment, never was, either at 
common law or under the statute, within the author- 
ity of a committee acting independently of the 
court. It was a lease only, technically and in form. 
Substantially it was a transfer of the blocks for the 





period named upon a consideration speculative, con- 
tingent and doubtful, aud making the estate a part- 
ner in @ corporate enterprise, so far at least as its 
possible profits were concerned, and perilling its rental 
value upon the fortunes of the enterprise. The court 
itself might well have hesitated had its authority been 
sought; but no technical argument founded upon the 
form ofa lease can bring this most unusual and extra-_ 
ordinary contract within the independent authority 
of acommittee. If by possibility the length of the 
term could be rejected, there would still remain the 
inherent character of the contract beyond the com- 
mittee’s authority. Oct. 2, 1888. Pharis v. Gere. 
Opinion by Finch, J. 


MALICIOUS PROSECUTION—EVIDENCE—COMPETENCY. 
—(1) In an action for maliciously suing out a peace- 
warrant, it being shown that defendant took an offi- 
cer to plaintiff’s home, and threatened to dispossess 
her by a writ on a judgment of which defendant wa- 
assignee, against one not her privy in estate, where- 
upon she threatened that if the officer dispossessed her 
there would be trouble, this being the ground for the 
warrant, evidence that the deed under which plaintiff 
claimed was without consideration, and intended to 
defeat the execution for possession, is irrelevant. (2) 
Nor is evidence admissible that defendant, at the time 
of the threats, knew of resistance to and the killing of 
officers shortly before in the vicinity in the execution 
or writs on similar judgments, viz., for the non-pay- 
ment of rent on the Van Rensselaer leases. Oct. 2, 
1888. Wright v. Church. Opinion by Danforth, J. 


MorRTGAGE—CHATTEL—VALIDITY—ASSIGNMENT FOR 
BENEFIT OF CREDITORS.—Defendant agreed with a 
debtor, who owed him $980.79, to take a chattel mort- 
gage on property worth about $2,500, to secure the 
debt and $600 advanced, and to assume other debts 
amounting to $619.21,and to pay any surplus that 
might remain to the debtor. Defendant could sell the 
property on credit, but was to account for such sale 
as cash, and to have $200 for his services. Property 
worth about $600 was left in the debtor’s hands. Held, 
a valid mortgage, and not a general assignment for the 
benefit of creditors. Oct. 2, 1888. Brown v. Guthrie. 
Opinion by Finch, J. 





MUNICIPAL CORPORATIONS—POLICE DEPARTMENT— 
DECISION OF COMMISSIONERS—REVIEW—DISMISSAL— 
INTOXICATION.—(1) On trial of an officer before the 
police commissioners the proof showed conclusively 
that defendant was found asleep in a room on his beat, 
and was thoroughly intoxicated, sothat he could not 
walk or stand, and that he afterward admitted it. 
This was uncontradicted, and the only evidence for 
defendant showed that a physician, who had pre- 
scribed for him, had told him that it would do him no 
harm to take a little brandy, and that at the time 
charged a friend had given him brandy and ginger. 
The commissioners dismissed defendant from the 
force. Held, that there was no conflict of evidence 
within the meaning of section 2140, subsection 5, of the 
New York Code of Civil Procedure, authorizing the 
General Term, on appeal, to set aside the commission- 
ers’ decision, where the preponderance of evidence is 
such that a jury verdict to the same effect would be 
set aside, as against the weight of evidence; and that 
the court could not review the decision. (2) Undera 
rule expressly providing that’a member of the police 
force may be dismissed for intoxication, neglect of 
duty or conduct unbecoming an officer, the commis- 
sioners had a right to dismiss defendant. Oct. 2, 1888. 
People, ex rel. Masterson, v. Police Commissioners. 
Opinion by Ruger, C. J. 


PARTITION—PLEADING—ALLEGATION OF POSSESSION 
—PLEA OF PURCHASE— ADVERSE POSSESSION — IM- 
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PROVEMENTS — RENTS AND PROFITS—STATUTE OF 
FRAUDS—AGREEMENT RELATING TO LANDS—TRIAL— 
SUBMISSION TO COURT—STATEMENT OF FACTS.—(1) Un- 
der section 8, page 584 (6th ed.), 3 Revised Statutes of 
New York, providing that a petition for partition of 
land shall set forth the title of all persons interested 
therein, and section 9, providing that such persons 
may be made parties, an allegation that the ancestor 
and each of the parties owned in fee is a sufficient al- 
legation of possession; the law drawing to the title 
such constructive possession as is necessary to main- 
tain the action. (2) The defense of an executory 
agreement for the purchase by defendant of plaintiff's 
interest in the land forms an issue properly triable in 
partition. (3) Possession of land of an ancestor as ad- 
ministrator, or asone of the tenants in common, is 
not adverse, and does not prevent partition. (4) Al- 
lowance to defendant for improvements made by him 
on theland, not having been demanded in the answer, 
it may be assumed that the rents and profits of the 
lands were a substantial compensation therefor. (5) 
There had been some oral negotiations for the pur- 
chase ofland. Nothing was paid on the agreement, 
and the conditions were not performed. Though de- 
fendant had taken possession, it was as tenant in com- 
mon, and not under the agreement. He wrote several 
letters to plaintiffafter the negotiations, recognizing 
her title, and referring to the transaction as unset- 
tled. Held, that the agreement was not final, and 
was void under the statute of frauds. (6) Under sec- 
tion 1023 of the New York Code of Civil Procedure, 
providing that before a cause is finally submitted to 
the court attorneys shall submit in writing such a 
statement of facts as they deem established by the evi- 
dence, requests to the trial judge to find on questions 
of fact, presented subsequent to the submission and 
decision of the case are properly refused. Oct. 2, 1888. 
Wainman v. Hampton. Opinion by Earl, J. 

PARTNERSHIP—WHAT CONSTITUTES—EVIDENCE-— ES- 
TOPPEL.(1) In an action by a depositor against sev- 
eral as partners in a private bank, plaintiff's evidence 
as to one defendant was that he owned stock in 
anational bank formerly doing business in the same 
room, under the same management and directorship, 
discontinuing its business atthe time the: new bank 
commenced, the accounts of depositors in the former 
being transferred to the new bank; that defendant’s 
position as director was advertised by cards in the 
window or on the desk of the bank, which defendant 
knew; that he acknowledged being a stockholder; 
that the assets 6f the old bank were never disturbed, 
but each stockholder retained the same interest in the 
new bank; and that defendant had indorsed notes to 
assist the bank to large sums in time of need. The 
other persons interested in the new bank did not tes- 
tify, but defendant contradicted the material parts of 
this evidence. Held sufficient to justify the referee’s 
finding that defendant was a partner. (2) Declara- 
tions of the managing officers of the bank at the time 
plaintiff deposited, to the effect that two of the de- 
fendants were copartners, made in their absence, are 
admissible to show that plaintiff relied on that fact, 
on the theory of equitable estoppel, although unless 
supplemented by proof that defendants authorized or 
acquiesced in the statements, they would fail to es- 
tablish such estoppel. (3) Although a witness who 
testified toa conversation with defendant was per- 
mitted to state that immediately after it occurred he 
called the attention of another person to it, such evi- 
dence being of little importance, the error of its ad- 
mission, if any, is insufficient to reverse the judgment. 
Oct. 2, 1888. Rogers v. Murray. Opinion by An- 
drews, J. 

TELEGRAPHS—CONTRACT TO DELIVER MESSAGE— 
WITH AGENT.—(l) A complaint which alleges that 


‘it was competent for defendant to make. 





plaintiff stated to the defendant telegraph company 
that he was expecting a message, addressed ‘“* Mentor, 
New York,” and was the person intended by such ad- 
dress, and requested defendant todeliver it to him 
on arrival; that he then offered to pay for the service 
in advance, which defendant declined to accept, but 
entered his name on its register as that of a person 
entitled to receive a message addressed to ‘* Mentor,” 
and promised to deliver it as soon as it arrived—shows 
acontract based on sufficient consideration, and which 
(2) In 
Leonard v. Telegraph Co. an action was sustained 
on account of a change made in the language of 
a telegram passing between two of the plaintiff's 
agents, by which a loss was inflicted upon their 
common principal. In Playford v. Telegraph Co., 
L. R., 4 Q. B. Div. 706, in an action brought by the 
person receiving a message against the telegraph 
company for having negligently changed the terms 
of the dispatch in course of transmission, whereby 
the plaintiff suffered damage by acting upon it as 
received, it was held that the company was under 
no contract obligation to the plaintiff to deliver the 
message correctly, but it was conceded, if the senders 
had been the agents of the plaintiff in the business to 
which the message related, that a recovery could have 
beenhad. Some of the authorities in this country go 
still further, and hold that a telegraph company rests 
under a legal duty to the person to whom a message is 
addressed, when he is the party solely interested, to 
transmit it correctly, and deliver it to him; but it is 
unnecessary in this case to pass upon that question, 
and we therefore express no opinion upon it. De 
Rutte v. Telegraph Co., supra; Wadsworth v. Tele- 
graph Co., 8S. W. Rep. 574. Weare therefore of the 
opinion that the plaintiff could avail himself of the ob- 
ligation of the original contract for the transmission of 
the message, and recover for a breach thereof such 
damages as he might be able to show he had suffered 
from the alleged breach. We are also of the opinion, 
that aside from the contract referred to, the com- 
plaint states a valid contract between the plaintiff and 
defendant made at New York, in anticipation of the 
arrival of the message at that place. (3) The message 
having been sent by plaintiff's agent, and plaintiff 
being the ,only person interested in it, defendant is 
also liable to him for its uon-delivery, on the contract 
of transmission made by it with his agent. (4) The rule 
that a principal is entitled to maintain an action upon 
a contract made by his agent with a third person, al- 
though the agency is not disclosed at the time of mak- 
ing the contract, bas many illustrations in the re- 
ported cases, and is elementary law. Coleman v. 
Bank, 53 N. Y. 388; Briggs v. Partridge, 64 id. 357: 
Ford v. Williams, 21 How. 288; Dykers v. Townsend, 
24.N. Y. 57. This principle has been frequently ap- 
plied in actions against telegraph companies, and is 
now the settled law of this country in respect to such 
corporations. De Rutte v. Telegraph Co.,1 Daly, 547; 
Leonard v. Telegraph Co., 41 N. Y. 544; Telegraph 
Co. v. Dryburg, 35 Penn. St. 300; Baldwin v. Tele- 
graph Co. 1 Lans. 128. Oct. 2, 1888. Milliken v. Wes- 
tern Union Tel. Co. Opinion by Ruger, C. J. 


WATER AND WATER-COURSES—MILL PRIVILEGE— 
EXTENT—EQUITY—JURISDICTION — DECREE.— (1) The 
owner of a “‘grist-mill privilege, being the first on the 
stream, for two run of stone, with the necessary appa- 
ratus for the same,” is not limited in his enjoyment 
of the privilege to the particular mill standing at the 
time the grant was made, nor to any particular spot 
on the stream, but only to the use of “two run of 
stone and the necessary apparatus for the same.’’ 
Cromwell v. Selden, 3 N. Y. 353. (2) Equity has jur- 
isdiction on the ground of avoidance of a multiplicity 
of actions, and of the inadequacy of legal remedies to 














420 





THE ALBANY LAW JOURNAL. 

















enjoin persons from conducting water away from the 
stream when there is not sufficient to operate ‘*two 
run of stone.” Olmsted v. Loomis, 9 N. Y. 423; Corn- 
ing v. [ron Factory, 40 id. 191. (3) A decree adjudg- 
ing the owner of the privilege to be entitled only ‘‘to 
sufficient water at all times for two run of stone, with 
the apparatus for the same,”’ disposes of the objection 
that the new mill constructed by him has more wheels 
and other machinery, and a longer flume, than the 
old, and is not used as a mere custom mill, as was the 
old. Oct. 2, 1888. Mudgev. Salisbury. Opinion by 
Gray, J. 


WILLS—UNDUE INFLUENCE—CostTs.—(1) A will made 
when testator was in full possession of his mental 
faculties, giving his entire property to a stranger in 
blood, revoking a will made some time previously, 
wherein his wife was sole legatee, testator and his wife 
being on bad terms, and the legatee under the will 
having cared for him foryears before his death, will 
not be set aside, there being no direct evidence of un- 
due influence, although there was some evidence of 
improper relations between testator and the legatee. 
Even if his relations with Mrs. Schaumburg were 
meretricious, the law does not on that account con- 
demn a will made in her favor. Where such relations 
exist, all the circumstances attending the execution 
of a will, which may be shown to have been induced 
thereby, will be carefully scrutinized; but the right 
of a competent testator to make any disposition of his 
property which pleases him, although it may be un- 
just and unnatural, will not be curtailed. Sequine v. 
Sequine, 4 Abb. Dec. 191; Horn v. Pullman, 72 N. Y. 
269; Marx v. McGlynn, 88 id. 357; In re Martin, 98 id. 
193. (2) While under section 2558 of the New York 
Code of Civil Procedure, a surrogate may, on the un- 
successful contest of a will, allow the contestant costs, 
to be paid out of the estate, if he finds the contest to 
have been in good faith, such allowance is discretion- 
ary. Oct. 2, 1888. In re Mondorf’s)Will. Opinion by 


Earl, J. 
_——__-—— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONTRACT — RESCISSION — ESTOPPEL — TURNPIKES 
AND TOLL- ROADS — FAMILY PASs.—Undera parol con- 
tract with a turnpike company, by which plaintiff 
sold land in consideration of the right for himself and 
family to pass perpetually through certain toll-gates 
free of charge, plaintiff exercised his right for more 
than fifteen years, and the corporation held the un- 
disputed use and possession of the land for the same 
time. Held, that the corporation was estopped from 
denying plaintiff's rights, and rescinding the contract 
as parol. It is now too late to surrender a title thus 
acquired by rescinding the contract, and tendering 
back to the appellant the possession and use of what is 
now the property of the turnpike company. If the ap- 
pellant had instituted his action against the company 
for the possession of this land on the idea that the con- 
tract was by parol, or there was no written order from 
the board authorizing the purchase, it is manifest that 
no recovery could have been had by him. While there 
is proof conducing to show that some of the stock- 
holders or parties in interest were not aware of the ex- 
tent of the contract, the decided weight of the testi- 
mony shows that the corporation, and those having 
the immediate supervision of the road, knew all about 
it, and with the additional fact that the right of pas- 
sage free of toll was exercised for so long a time, there 
can be no doubt as to the existence of such a contract, 
and the rights of appellant under it. The contract was 
evidently made with D. B. Williams, and the appellee, 
when he purchased Williams’ interest, knew the na- 





ture of Park’s claim, and purchased subject to it. The 
question of notice however is not material in this cage, 
The appellee purchased the stock in the corporation. 
He now owns the stock, and when he purchased he ac- 
quired ali the property of the corporation, and this in- 
cluded the land obtained from the appellant for the 
use of the company. He had no more right to sur- 
render the land, and repudiate the contract, than the 
company had. The corporation is still the owner, and 
the appellee the sole stockholder, and both are now 
estopped to deny appellant’s right. No other claim is 
asserted than the right of the appellant to the passage 
free for his own family purposes. The fact that his 
family may have increased in numbers can make no 
difference. While he would have no right to claim 
that others living with him, and not depending upon 
him for a support, had the right to [the benefit of the 
contract, his own family had, and with it the right to 
pass stock and haul his produce to and from his farm 
free of charge. If the land had increased in value, it 
would have afforded the appellant no excuse for re- 
scinding the contract. There is nothing in this record 
showing that thejappellant has made an improper use 
of the contract, and no equitable reason for rescind- 
ing it. The contract is reasonable, and the exercise of 
rights under it forso long atime is conclusive as 
against testimony merely negative iu its character, 
and that in no wise contradicts even the statements 
made by appellant as to the making of the contract. 
Ky. Ct. App., Sept. 25, 1888. Park v. Richmond & I. 
Turnpike Co. Opinion by Pryor, J. 


CORPORATIONS — STOCKHOLDERS — INDIVIDUAL 
LIABILITY TO EMPLOYEES — ESTOPPEL.—Under act of 
Tennessee, 1875, which gives servants and employees 
of certain corporations a claim for wages against indi- 
vidual stockholders, in addition to the liability of the 
corporation, an employee does not, by taking a note of 
the corporation for such wages, and attemping to col- 
lect from the corporate assets, waive his rights against 
the individual stockholders. (1) Each wage-earner of 
the Chronicle Company had two sources for the pay- 
ment of his debt—First, the corporate assets; and sec- 
ond, the individual stockholders. The current of ad- 
judged cases in other States seems to hold that each 
stockholder, upon becoming such in a company with 
this individual liability provision, does so with the un- 
derstanding that he will not be held to pay individually 
until the corporate assets have been found to be in- 
sufficient. We assent to the soundness of this propo- 
sition. 2 Mor. Priv. Corp., § 869 ef seq.; Thomp. 
Liab. Stockh., § 334. It follows therefrom that the 
plaintiff, Jackson, in seeking to collect his debt for 
wages in the first instance from the assets of the 
Chronicle Company, was in theline of duty, and cer- 
tainly not thereby estopping himself from afterward 
availing himself of the benefit secured him by the in- 
dividual liability clause of the charter, and that the 
trial judge is in error, and his judgment should be re- 
versed. (2) But it is insisted that the defendant, 
Meek, having parted with his stock in November, 1885, 
some two years before the suit against him before the 
justice was commenced, his individual liability for the 
plaintiff's debt for wages ceased to rest on him, and 
passed over to his transferee, to whom the plaintiff 
must now look. Is this correct? When the wage- 
earners who were in the employ of the Chronicle Com- 
pany, and continued with it, contracted upon the 
faith of this individual liability clause, the offer of the 
shareholder contained in the clause in question being 
accepted by the ‘“‘servants and employees” of the 
company, ripens into a binding contract. This bind- 
ing contract was upon the shareholders who were such 
at the time the service wasrendered. This individual 
liability, when ripened into a binding contract, is be- 
yond the control of the company or its officers. None 
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but those for whose benefit the provision was made 
can release them from the contract. To hold differ- 
ently would practically destroy this provision for the 
wage-earner’s benefit. When the shareholder sees the 
approaching insolvency of the corporation, he has only 
to make a transfer_of his stock to a straw man, fold 
his arms, and let the crash come. We hold that the 
Legislature did not intend to place the life of this se- 
curity in the hands of the shareholder, but designed it 
to be a security, the burden of which cannot be 
shifted by the shareholder to another, to the prejudice 
of the wage-earner, without his concurrence. If ma- 
terial, it is not shown to whom the defendant Meek’s 
stock was transferred—whether to one able to dis- 
charge the liability for wages nor whether transferred 
in good faith. Under the facts of this case the de- 
fendant Meek had not relieved himself of liability, un- 
der this clause, to the plaintiff. The judgment of the 
court below is reversed, and the plaintiff will have 
judgment here against the defendant, Meek, for the 
amount of the justice of the peace’s judgment, with 
interest, and for all of the costs of the cause. Tenn. 
Sup. Ct., Oct. 4, 1888. Jackson v. Meek. Opinion by 
Farrer, J. 


RAILROAD—NEGLIGENCE—INJURIES TO PERSONS ON 
TRACK — CONTRIBUTORY NEGLIGENCE. — The track- 
walker of a railroad company discovered a man about 
10 o’clock at night lying on the track, in such a posi- 
tion that a passing train would kill him, and when he 
aroused him, and told him the train was coming pres- 
ently,and he had better get off the track, the man 
raised his head, leaned on his elbow, and by an excla- 
mation assented to the suggestion, showing no signs 
of intoxication; thereupon the track-walker passed 
on, and the man was killed two hours afterward by an 
express train. Held, that the track-walker was guilty 
of no negligence which rendered the railroad company 
liable. It is argued that the failure of the track- 
walker to signal and stop the train was the proximate 
cause of the injury, and negligence on the part of the 
company’s agent for which the company is liable in 
damages. After a careful consideration of the whole 
case however we have come to the opposite conclu- 
sion. The deceased was not only a trespasser, but a 
trespasser who was guilty of the grossest negligence. 
There is no evidence to justify the inference that he 
was sick. His conduct therefore in lying on the track 
was either the result of intoxication, as the argument 
of plaintiff seems to assume that it was, or of mere 
recklessness. In either event his conduct was equally 
culpable. In cases of intoxication or gross reckless- 
ness, such as this was, the better opinion in this coun- 
try is that the company is not liable for any thing 
short of a willful and wanton injury. In Herring v. 
Railroad Co., 10 Ired. 402, where two of the plaintiff's 
slaves, who were allowed to go about on Sunday, be- 
came intoxicated and went upon the defendant's 
track, and laid down and fell asleep, ata point on the 
road where they could have been seen by the engineer 
if he had been looking out for a distance variously es- 
timated by the witnesses at from 200 yards to a half- 
mile, and were killed by a passing train, it was held 
by the court that their being upon the track, ina con- 
dition of helpless intoxication, was such contributory 
negligence as will prevent arecovery unless the com- 
pany was guilty of wanton injury. See also Railroad 
Co. v. Hutchinson’s Adm’ x, 47 Ill. 409; Beach Contrib. 
Neg. 294, note 1, and cases cited; id. 205, note3. But 
itis insisted on behalf of the plaintiff that an intoxi- 
cated, or even desperate, reckless person, is not be- 
yond the pale of the law, and that this case falls 
within the well-established qualification of the gen- 
eral rule, which allows a plaintiff to recover although 
he has been guilty of negligence or want of ordinary 





care, which has contributed to cause the accident, if 
the defendant could by the exercise of proper care 
and caution, after having knowledge of the plaintiff's 
negligence, have avoided the mischief which happened. 
Railroad Co. v. Anderson’s Adm’r, 31 Grat. 815; Dun 
v. Railroad Co., 78 Va. 645; Rudd's Adm’r v. Railroad 
Co., 80 id. 546. The question therefore is narrowed 
down to the inquiry whether the track-walker was 
derelict in the discharge of any duty to the deceased 
for which the company should be held liable. Upon 
this point we have no difficulty in saying that under 
the circumstances of this case the track-walker did 
all that could be required of him. There was nothing 
in the conduct of Boswell which could lead Harrison to 
suspect that he was drunk or physically disabled. 
When accosted by Harrison, and told that he must 
get upand get off the track—that the train was com- 
ing presently—he, Boswell, got partly up, leaned on 
his elbow, and assented to the suggestion in such a 
manner as to convince Harrison that he understood 
him; and under the circumstances Harrison had the 
right to presume that Boswell would take suck meas- 
ures to protect himself from danger as reasonable per- 
sons would be sure to take under such circumstances. 
Va. Sup. Ct. App., Feb. 17, 1887. Virginia M. Ry. 
Co. v. Boswell’s Adm’r. Opinion by Hinton, J. 


INJURY TO TRESPASSER—CHILDREN.—A. boy 
of the age of nearly ten and one-half years, and 
of average intelligence, who had been frequently in 
the vicinity of a railway turn-table, and had a general 
knowledge of its structure and operation, and had 
been repeatedly warned by his father that it was dan- 
gerous to play upon it, and told not to do so, and 
knew that the railway company prohibited children 
from playing on the table, and also knew that he had 
no right to play upon it, and that i¢ was dangerous to 
do so, engaged with other boys in swinging upon it 
while in motion, and was injured by his foot being 
caught between the arm of the table and the station- 
ary abutments. Held, that the conduct of the boy 
amounted to contributory negligence, although he 
might not have been of sufficient age and discretion to 
understand and comprehend the full extent of the 
danger to which his conduct exposed him. The rule 
invoked by plaintiff is that laid down by this court in 
Keffe v. Railroad Co., 21 Minn. 207, and by the Su- 
preme Court of the United States in what may be 
termed the Pioneer “‘ Turn-Table Case ’’ (Railroad Co. 
y. Stout, 17 Wall. 657), in which it is held that the 
owuer of dangerous machinery, who leaves it in an 
open place, though on his own land, where he has 
reason to believe that young children will be attracted 
to play with it, and be injured, is bound to use reason- 
able care to protect such children from the danger to 
which they are thus exposed. The line of argument 
adopted in the Keffe Case, in support of this rule, is 
that such machinery, being attractive to young chil- 
dren, presents to them a strong temptation to play 
with it, and thus allures them into a danger whose na- 
ture and extent they, being without judgment and 
discretion, can neither apprehend nor appreciate, and 
against which they cannot protect themselves; that 
such children may be said to be induced by the own- 
er’s own conduct to come upon the premises; that 
what an express invitation is to an adult, an attrac- 
tive plaything is to a child of tender years; that as to 
them such machinery is a hidden danger—a trap. 
Much of the briefs of counsel, especially of that of de- 
fendant, is devoted to the consideration of the doc- 
trine of these so-called “‘ turn-table’’ cases, and of the 
question of the duty, if any, which the owner of dan- 
gerous machinery or other articles situate on his own 
premises owes to intermeddling or trespassing chil- 
dren. The doctrine of these cases has been ques- 
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tioned by some courts, and repudiated by others, who 
hold that a land-owner is not bound to take active 
measures to insure the safety of intruders, even chil- 
dren, nor is he liable for any injury resulting from the 
lawful use of his premises to one entering without 
right; that to intruders or trespassers the Jand-owner 
owes no duty; and where there is no duty to perform 
there can be no negligence. Frost v. Railway Co., 9 
Atl. Rep. 790. Applied to one of sufficient mental ca- 
pacity to be a conscious trespasser, this is undoubtedly 
a sound rule; but if applied to children of tender 
years, strictly non sui turis, it would seem harsh and 
inhuman. Properly qualified and limited in its appli- 
cation, the doctrine of the Keffe Case is, in our judg- 
ment, in accordance with both reason and the dic- 
tates of humanity. Butsome of the cases have un- 
doubtedly gone too far. By adopting an extreme or 
extraordinary standard of duty on the part of the 
land-owver on the one side, and on the other side by 
attributing the conduct of all children to their childish 
instincts so as to exempt them from the charge of con- 
tributory negligence, regardless of age or mental ca- 
pacity, it is obvious that the rule of the Keffe and 
similar cases is capable of indefinite and unbounded 
applicability. To the irrepressible spirit of curiosity 
and intermeddling of the average boy there is no limit 
to the objects which can be made attractive play- 
things. In the exercise of his youthful ingenuity, he 
can make a plaything out of almost any thing, and 
then so use it as to expose himself himself to danger. 
If all this is to be charged to natural childish‘instincts, 
and the owners of property are to be required to an. 
ticipate and guard against it, the result would be that 
it would be unsafe for a man to own property, and the 
duty of the protection of children would be charged 
upon every member of the community except the par- 
ents of the children themeelves. This court itself, if 
it has not modified the Keffe Case, has at least indi- 
cated that the doctrine which it announces is not to 
be given any such extreme and unlimited application. 
Kolsti v. Railroad Co., 32 Minn. 138; Emerson v. Pete- 
ler, 35 id. 481. It is unnecessary however to de- 
termine whether, upon,the facts in the present case,the 
finding of negligence on part of the defendant can be 
sustained, inasmuch as it is clearly established by both 
the evidence and the special findings of fact that the 
boy bimself was guilty of contributory negligence. 
The law very properly holds that a child of such ten- 
der years as to be incapable of exercising judgment 
and discretion cannot be charged with contributory 
negligence; but this principle cannot be applied as a 
rule of law to all children without regard to their age 
or mental capacity. Children may be liable for their 
torts or punished for their crimes, and they may be 
guilty of negligence as well as adults. The law very 
humanely does not require the same degree of care on 
the part of a child as of a person of mature years, but 
he is responsible for the exercise of such’care and vigi- 
lance as may reasonably be expected of one of his age 
and capacity; and the want of that degree of care is 
negligence. The fact that he may not have the ma- 
ture judgment of an adult will not excuse a child 
from exercising the degree of judgment and discre- 
tion which he possesses, or for disregarding the warn- 
ings and orders of his seniors, and heedlessly rushing 
into known danger. In the Stout Case, the defendant 
made an express disclaimer of any contributory negli- 
gence on part of the plaintiff. In the Keffe Case, 
which was disposed of on the pleadings, this court 
said: ‘“‘It was not urged upon the argument that 
plaintiff was guilty of contributory negligence, and we 
have assumed that he exercised, as he was bound to 
do, such reasonable care as a child of his age and un- 
derstanding was capable of using.’’ And as was re- 





marked in the Keffe Case, in the cases cited in sup- 
port of these ** turn-table ” cases, the principal ques. 
tion discussed is not whether the defendant owed the 
plaintiff the duty of care, but whether the defendant 
was absolved from liability for breach of duty by 
reason of the fact that the plaintiff was a trespasser, 
who by his own act contributed to the injury; and 
the distinction is not sharply drawn between the effect 
of plaintiff's trespass asa bar to his right to require 
care, and the plaintiff's contributory negligence as a 
bar to his right to recover for the defendant’s failure 
to exercise such care as it was his duty to use. But 
the authorities are all one way, and to the effect that 
even a child is bound to use such reasonable care as 
one of his age and mental capacity is capable of using; 
and his failure to do so is negligence. Wendell y. 
Railroad Co., 91 N. Y. 420; Messenger v. Dennie, 141 
Mass. 335; Railway Co. v. Eiuinger, 114 Ill. 79; Brown 
v. Railroad Co.,58 Me. 384; Achtenhagen v. City of 
Watertown, 18 Wis. 331; Masser v. Railroad Co., 68 
Towa, 602; Murray v. Railroad Co., 93 N. C. 92; Lud- 
wig v. Pillsbury, 35 Minn. 256; Railroad Co. v. Glad- 
mon, 15 Wall. 401; Gillespie v. McGowan, 100 Penn. 
St. 144. Minn. Sup. Ct.,} Aug. 30, 1888. Twist v. Wi- 
nona & St. P. R. Co. Opinion by Mitchell, J. 


SALE—DELIVERY OF GRAIN TO ELEVATOR.—Plain- 
tiff delivered grain to an elevator owner under an al- 
leged contract that the latter could retain the grain 
on paying the highest market price therefor, and if 
he refused to do so plaintiff might withdraw the grain, 
and should pay for the weighing, but not for the stor- 
age. No writing was delivered, except a memoran- 
dum of the amount delivered, and date of delivery, 
and plaintiff knew that the grain was indiscriminately 
mixed with other grain, from which the warehouse- 
man was from time to time shipping in differeut 
quantities. Held, that the contract was a sale and 
not a bailment. These facts bring the case within the 
rule announced in Johnston v. Browne, 37 Iowa, '200, 
But it is said that the decision in that case is in cun- 
flict with the later one in Sexton v. Graham, 53 Iowa, 
181. In the last-named case it was said that ‘‘ where a 
warehouseman merely receives grain from several de- 
positors with the understanding that it may be mixed 
in a common mass, and it is so mixed, the transaction 
is a bailment, and the depositors are tenants in com- 
mon.’’ And that doctrine seems to be sustained by 
the authorities. The majority opinion goes further, 
and holds, in effect, that the common mess from 
which each owner is entitled to draw need not contain 
any of the grain which constituted the original mess. 
This seems to have been based, in part at least, upon 
the thought that the warehouse receipt attaches to 
each new deposit, and that the receipt holder becomes 
and remains at all times a tenant in common of the 
mess which is being increased or diminished. The 
opinion was the result of the conclusion of the ma- 
jority that the original transaction between Sexton & 
Abbott and Graham was one of bailment, and that 
while the entire contents of the warehouse were 
changed several times, yet that the amount of grain 
in store, at any given time, was neither greater nor 
less by reason of the change; and further, that by 
reason of the plan of handling the grain, all which the 
warehouse contained at any time was to be considered 
the common mess from which each depositor was en- 
titled to draw. In other words, the majority opinion 
rests upon the conclusion of those who concurred in 
it that the grain in question was deposited under 4 
contract of bailment, and that nothing afterward 
transpired to change the contract, nor to change the 
relation of the depositors to the contents of the ware- 
house. If the conclusions are correct, the decision 
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was justified. Butin our opinion the conclusion in 
this case was not one of bailment, but of sale. This 
necessarily results from the fact that plaintiffs de- 
livered the grain with knowledge that it was being 
mixed with other grain which was being shipped by 
Huntley, and from the further fact that Huntley had 
the right to retain the grain on paying for it the 
highest market price in the two places designated. 
The facts show that the contract must have been 
made with reference to Huntley’s known course 
of dealing. Hughes v. Stanley, 45 Iowa, 625. In 
case grain was returned to plaintiffs, they were 
to pay Huntley for weighing in and out, but 
nothing for storage. It wassaid, in Norton v. Wood- 
ruff, 2N. Y. 156, that ‘‘ the distinction between an ob- 
ligation to restore the specific thing received, or of re- 
turning others of equal value, is the distinction be- 
tween a bailment and a debt so recognized by the de- 
cision in England and this State, with the exception 
of Seymbdur v. Brown, 19 Johns. Rep. 44,” and that 
“the decision in Seymour v. Brown has been over- 
ruled in the same court in which it was pronounced, 
and cannot, we think, be sustained upon principle or 
authority.’’ The case of Norton v. Woodruff was ap- 
proved in Johnston v. Browne. The principle therein 
announced is sustained by numerous decisions. Wil- 
sou v. Cooper, 10 Iowa, 566; Seymour v. Wyckoff, 10 
N. Y. 216; 2 Kent Com. 589; Chase v. Washburn, 1 
Ohio St. 244; Hurd v. West, 7 Cow. 752; Ewing v. 
French, 1 Blackf. 354; Lonergan v. Stewart, 55 Ill. 45; 
Butterfield v. Lathrop, 71 Penn. St. 226; Rahilly v. 
Wilson, 2 Dill. 420. We are satisfied with the doctrine 
of Johnston v. Browne, and think it controls in this 
case. Lowa Sup. Ct., Sept. 10, 1888. Barnes v. McCrea. 
Opinion by Robinson, J. 


STATUTE OF FRAUDS—AGREEMENTS RELATING TO 
LAND—PART PERFORMANCE.— There were pending in 
the District Court five different actions or proceed- 
ings in which this plaintiff and defendant were prac- 
tically the parties opposed in interest; this plaintiff 
being plaintiffin four of them, two of them being 
against this defendant, and the other two being de- 
fended because of his interest, and this defendant be- 
ing plaintiff in the fifth, which was defended because 
of this plaintiff making claim to the money claimed in 
it. They were all on the calendar of the court for 
trial at the March term, 1886; and on the 5th of March 
one of them, the most important of the five, was on 
trial, when this defendant proposed orally to this 
plaintiff that if he would dismiss the actions so 
brought by him, and consent that the money involved 
in the other should be paid to this defendant and the 
proceeding discontinued, he (this defendant) would 
convey to him acertain farm, and the personal prop- 
erty belonging to it, on the day when he, this plain- 
tiff, should be married toa younglady named. Plain- 
tiff orally accepted the proposition, and pursuant to 
it, dismissed the four actions, and consented that the 
money involved in the other should be paid; and it 
was thereupon paid to this defendant, and the pro- 
ceeding discontinued. Plaintiff married the young 
lady named, but when thereafter he demanded the 
conveyance agreed on, the defendant refused to make 
it. The plaintiff could not be restored in respect to 
the actions and proceedings to the position he was in 
at the time of making the oral agreement, nor could 
any action for damages he might bring put him in as 
good a position. Held, that the performance by plain- 
tiff was a sufficient part performance to take the agree- 
ment out of the operation of the statute of frauds. 
It is not found by the court below that plaintiff's mar- 
riage, or that any agreement by him to marry, formed 
any part of the consideration -for defendant’s agree- 





ment to convey. The marriage is therefore to be left 
out of account in considering the matter of part per- 
formance. So is the matter of possession; for 
although plaintiff worked on the farm under the di- 
rection of the defendant after the agreement, it is not 
found that such working was because of the agree- 
ment, and it is found that plaintiff never was at any 
time in the possession or control of the premises, or 
any part thereof, and never made any improvement 
thereon. The question then is, was the doing by the 
plaintiff of the things which we have mentioned, to- 
wit, dismissing the various suits and proceedings, and 
permitting the money in the county treasury to be 
paid to defendant, such part performance as to take 
the agreement out of the operation of the statute of 
fraud? The principle that must control the decision 
of the question is stated (in accordance with all the 
authorities). in Brown v. Hoag, 35 Miun. 373, thus: 
‘‘The doctrine of part performance rests on the 
ground of fraud. The underlying principle is that 
where one of the contracting parties has been induced 
or allowed to alter his situation on the faith of an oral 
agreement within the statute, to such an extent that 
it would be a fraud on the part of the other party to 
set up its invalidity, equity will make the case an ex- 
ception to the statute.’ That is, equity will not per- 
mit the statute, the purpose of which was to prevent 
fraud, to be used asa means of committing it. The 
difficulty is in applying the principle to the facts of 
the particular case, and in determining whether a 
fraud will result unless the agreement be enforced. 
Acts of part performance may be done which will not 
take the case out of the statute. Thus, though the 
purchasers pay a part or the whole of the purchase- 
money, it will not suffice; because (although some au- 
thorities give a different reason for it) a recovery may 
be had of the money paid, and that is, in law, deemed 
an adequate remedy to prevent fraud. And so where 
the consideration is paid in services of such a charac- 
ter that their value may be estimated and liquidated 
in money so as measurably to make the vendee whole. 
And it may be stated, generally, that where the party 
has another remedy that will restore him substantially 
and adequately to the situation he was in before the 
statute will avoid the agreement. In case of payment 
in services, if their character be such that it is impos- 
sible to estimate their value by any pecuniary stand- 
ard, and it is evident they were not intended to be 
measured by any such standard, the performance of 
them isa part performance. Instances of that kind 
are furnished in Rhodes v. Rhodes, 3 Sandf. Ch. 305; 
Davison v. Davison, 13 N. J. Eq. 246; Gupton v. Gup- 
ton, 47 Mo. 37; Sutton v. Hayden, 62 id. 101; Hiatt v. 
Williams, 72 id. 214, in which the services agreed on 
were the care and support during life of one of the 
parties. Another class of cases, more or less analo- 
gous to this, is that where something else was done 
besides payment of the consideration in money or 
services, and in which it was held, that because the 
party could not be substantially restored to his orig- 
inal situation, nor adequately compensated in dam- 
ages, the agreement ought to be enforced to prevent 
fraud. In Eldredge v. Jenkins, 3 Story, 181, it was 
considered strong ground to enforce the agreement 
that the party had surrendered up his present rights 
and just expectations under an agreement for a con- 
veyance with a prior owner of the land, suffered his 
equity to enforce such agreement to expire, consented 
to the prior owner conveying to defendant, and had 
surrendered up all remuneration for his past advances 
and services upon the land under the agreement with 
such prior owner. In Malins v. Brown, 4 N. Y. 403, 
the plaintiff had agreed orally with the owner of real 
estate and Munroe, the defendant’s testator, who held 
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a mortgage upon it, that he should purchase it, paying 
part of the consideration to Munroe on his mortgage, 
and that Munroe should then execute a release. 
Plaintiff performed on his part, and the agreement to 
release was enforced; the court saying: “‘ The recovery 
of the $700 (tbe amount plaintiff paid to Munroe) and 
interest would not indemnify the vendee. He has 
been drawn into a purchase which he would not have 
made independent of the agreement of Munroe. That 
will always be considered a part performance which 
puts a party in a situation which is a fraud upon him 
unless the agreement is executed.’’ In Daniels v. 
Lewis, 16 Wis. 146, plaintiff was preparing to bring an 
action against defendant to recover real estate. It 
was orally agreed between them that plaintiff should 
refrain from bringing the action, and pay defendant 
$75, and the latter should convey to him the real es- 
tate. Plaintiff did so refrain till his cause of action 
was barred by the statute of limitations, and paid part, 
and tendered the remainder, of the money. The agree- 
ment was enforced. In Paine v. Wilcox, 16 Wis. 215, W. 
was about to take an appeal and stay of sale upon a 
decree in foreclosure recovered by A. against him. He 
refrained from so doing, and allowed the sale to pro- 
ceed, upon the oral agreement that it should go on, 
and A. bid in the property, and convey it to him on 
certain conditions. Held, a part performance. In 
Seaman v. Aschemann, 51 Wis. 678, A. agreed orally 
with B. to accept from him and execute a lease of cer- 
tain real estate and buildings for five years—thereby 
inducing him to break off pending negotiations to rept 
to a third person, and to materially alter the stracture 
of the buildings, to adapt them to A.’s use; and A. 
went into and held possession for two years, paying 
rent as agreed for the lease. Execution of the lease 
by A. was enforced. In Van Dyne v. Vreeland, 11 N. 
J. Eq. 370, an uncle agreed orally with a father to 
adopt and keep an infant son of the latter, and that at 
his (the uncle’s) death all his property should belong to 
the son. The agreement was performed by the father 
and son, so far as they were to do so, and the agree- 
ment was enforced. In Brown v. Hoag, supra, a 
mother had executed a contract to convey the real es- 
tate in question, with other real estate, to one of her 
sons, C., and subsequently conveyed it with covenants 
to another son, F., and the latter had negotiated a sale 
of such other real estate, which was prevented by no- 
tice of the contract with the first sou. To settle the 
matter, it was agreed orally, between the mother and 
two sons, that the mother should convey other real 
estate and certain personal property to the wife of C., 
and that C. should relinquish all claims to the prop- 
erty in question and that which F. was about to sell, 
and permit F. to convey. The mother conveyed to 
C.’s wife the real and personal property as agreed on, 
and F. conveyed that part which he had so negotiated 
to sell, and with the proceeds paid off mortgages on 
the whole property, and then conveyed that in ques- 
tion to Brown. The court held that if C., the defend- 
ant, were permitted to assert his claim under the con- 
tract of the mother to convey to him, her estate would 
be liable on her covenants in her deed to F., and an 
action at law for the value of the property transferred 
to C.’s wife would not afford adequate relief; and also 
that F., having conveyed with covenants, would be 
liable on his covenants, and would have no remedy 
except against the estate of the mother on her cove- 
nants; laying stress on the fact that the property trans- 
ferred by the mother to C.’s wife was not transferred 
for a money consideration, and that it was evident its 
value was not intended to be measured by a money 
standard. Soit was held to be a case of sufficient 
part performance. It was stated, as the general prin- 
ciple for determiving such cases: “It must appear 





that his (the plaintiff's) position is such that an action 
at law for damages will not afford him adequate re. 
lief.””. In this case no remedy is apparent that will re. 
store plaintiff to the situation he was in, or put him in 
as good a situation as he was in at the time of making 
the agreement. If the actions and proceedings then 
pending could be reinstated by vacating the dismigs- 
sals, still plaintiff irretrievably lost the opportunity to 
try them at the March term, 1886. An opportunity to 
try them a year or two years after that time, when 
perhaps plaintiff's ability to present his claims would 
not be the same, would not be an equivalent for the 
right to try them at that term. But they could not 
all be reinstated. The proceeding against the county 
auditor certainly could not be, nor could a new 
similar proceeding be instituted. If the bank, relying 
on the settlement between plaintiff and defendant, and 
the dismissals of the action against it, changed its po- 
sition, so that restoring the actions would operate as 
a fraud upon it, those actions could not be reinstated; 
and forthe same reason new actious for the same 
causes could not be maintained against it. As tothe 
actions against defendant, plaintiff might succeed in 
having them reinstated, orif he did not succeed, might 
bring new actions; but in the latter event, a part of 
the cause of action in one of them would, inthe mean 
time, have become barred by the statute of limita- 
tions. The only other suggestion of a remedy to 
plaintiff is that he might have brought an action for 
damages for the loss sustained by his dismissal of the 
former actions and proceedings. Such an action would 
be novel, though it might be maintained. The diffi- 
culties in the way of prosecuting it, so that the re- 
covery would put him in as good position as he was in 
before, would be great. He would have to show to 
what extent he had lost his original claims, and the 
value of what was so lost. Take the cases against the 
bank. He would have to show that his rights as against 
it were gone, and then show the value of his claims 
against it. And so with the other actions. The dis- 
missals were not made ona money consideration, nor 
did the parties intend the value of the actions to be 
measured by a money standard. In no way could the 
loss of the advantage which the right to try the ac- 
tions at,the March term, 1886, gave him be estimated in 
damages, nor any recovery be had for it. Among all 
the cases we have cited, in no one was it clearer that 
an action for damages was not an adequate remedy 
than it is in this case. Minn. Sup. Ct., Sept. 10, 
1888. Slingerland v. Slingerland. Opinion by Gilfil- 
lan, C. J. . 


CORRESPONDENCE. 


GATES ON PRIVATE Way. 
Editor of the Albany Law Journal: 

A deed of land contains these words: 

** Reserving nevertheless unto me (the grantor) the 
use, in common with the said grantee, in perpetuity, 
of a private alley twelve feet wide.” 

Remembering that the alley is reserved, has the 
grantee aright to erect and maintain a gate at the 
point where the alley abuts on a public highway? 


[The grantee may maintain the gate. Bakeman 
v. Talbot, 31 N. Y. 366; Barker v. Frick, 45 Md. 
337; S. C., 24 Am. Rep. 506; State v. Devine, 
Mass., Feb. 6, 1888. See note to Bakeman v. Tal- 
dot, Weed, Parsons & Co.’s edition of N, Y. Rep., 
Book VII.—Ep.] . 
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CURRENT TOPICS. 





N the Columbia Law Times for November is an 
interesting article on ‘‘The Legal Relations of 
Deaf-Mutes to the Hearing Community,” by Isaac 
Lewis Peet, principal of the New York Institution 
for the Instruction of the Deaf and Dumb. He gives 
an account of a case in New Mexico in 1883: ‘‘ Three 
white men were indicted, tried, convicted and sen- 
tenced to be executed for the murder of three China- 
men, perpetrated, according to the testimony of com- 
petent witnesses, at about eight o’clock on the even- 
ing of February 3, 1883. The only evidence adduced 
whereby the defendants could be identified as the 
perpetrators of the deed was that given by Luther 
Carey, a deaf-mute boy between nine and ten years 
of age. He had never been sent to school, but 
between him and his mother had grown up a 
method of communicating by signs sufficiently dis- 
tinct for ordinary purposes. According to the 
mother’s testimony, on the same evening that the 
killing took place the child came into the bar- 
room of the public house kept by his parents in a 
state of great excitement. He drew his finger 
across his throat, took a stick and pounded with it 
and raised it as if in the act of shooting, and went 
through the action of falling. The mother ap- 
pealed to a soldier who happened to be present, 
and asked him what the child meant. The soldier 
thinking he referred to a difficulty which had lately 
occurred between two soldiers at the fort in the 
vicinity, pointed to himself, but the little boy 
pushed him aside and pointed to Duran, one of the 
defendants, and putting his hand to the back of 
his head represented the braiding of three queues. 
The next morning the deed of violence was discov- 
ered, and according to other testimony, on the 
third day the little boy was put upon a horse and 
allowed to guide a party of investigation. Keep- 
ing considerably in advance he struck the trail of 
the horses which the murderers had ridden, and 
followed it on a circuitous and out-of-the-way 
route off from any road, through a bushy and unfre- 
quented part of the country to the very house 
where the Chinamen had been killed, and by signs 
and actions expressed astonishment at not finding 
the bodies. He again went through the motions 
of killing the three queue wearers, and described 
the murderers by drawing his finger around his 
throat, by twisting his nose, and by dotting his 
face with his fingers. Of the defendants in court, 
one had a clearly defined mark around his throat, 
another had a broken down nose, and the other 
was decidedly pock-marked. Before the court ‘he 
drew a plot of the house and grounds and objects 


the place, and its location in reference to Fort 
Bayard. On this plot he also marked out the posi- 
tion of ‘each of the defendants while in the act of 
killing the Chinamen, as also his own position 
holding the horses, He also designated on the 
plot the position of the three Chinamen where they 
fell. With the aid of this plot he was able by 
signs and gestures to express very intelligently the 
manner in which the Chinamen were killed, and 
the part each defendant took in perpetrating the 
deed.’ The way in which he happened to be an 
eye witness, and indeed the only eye witness of the 
deed, was that he was a great pet with the fre- 
quenters of his parent’s tavern, and among others, 
of the lawless men who were identified by him. 
He was accustomed to ride with them on their ex- 
peditions, and was greatly amused and interested 
by their ordinary exploits. But accompanying 
them on this occasion his innocent soul revolted in 
horror at the cruel deed which they had not hesi- 
tated to let him see, because they were certain that 
no accusation could be made against them by a 
dumb witness, The judge who admitted his testi- 
mony, notwithstanding the earnest remonstrance of 
the defense, used the following language: ‘This 
little boy has no education, yet I am inclined to he- 
lieve that notwithstanding the fact that the mother 
is unable to communicate to him any questions 
tending to test his knowledge of an accountability 
to a Supreme Being, yet as a psychological fact, 
growing out of his mental condition, he would be 
incapable of communicating any events except such 
as he had seen. He would be incapable of manu- 
facturing or inventing a falsehood as to the mate- 
rial facts, because he could have no idea of the 
facts unless he saw them. In my opinion this 
would be a better test of the truth, or at least as 
good a test of the truth, as would be the belief 
of a man of mature age and clear understand- 
ing in his accountability to the Supreme Being. 
This of course breaks into the general rule of law 
as regards the competency of witnesses. Yet, all 
the facts in the case considered, I believe my view 
of the case to be the law, and that this case pre- 
sents a well grounded exception to the general rule. 
My opinion is that the witness is competent; the 
very fact that ordinary ideas about things and 
events which he has not seen cannot be communi- 
cated to him is a better test of the credibility of 
what he is able to communicate by signs than 
would be his mere belief in his accountability to 
the Supreme Being. The other classes of ideas 
which he entertains would spring from the sensa- 
tions of touch, taste and smell. In this view of 
the case, I believe it is impossible for the boy to 
entertain ideas in regard to passing events unless 
he had actually witnessed them.’ The case having 
been appealed, was reversed by the Supreme Court 
of the Territory at its January Term in 1884 by 
Bell, J., Axtell, C. J., concurring in the following 
language: ‘A deaf and dumb child who has never 
been educated in an institute for deaf-mutes, who 
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nature of an oath, and who can do nothing more 
than give an account of what he saw, without af- 
fording any means of examination or cross-exami- 
nation, is not a competent witness, especially in a 
capital case.’ From this decision Judge Bristol 
dissented, and concluded an elaborate review of 
the evidence as follows: ‘The books nowhere fur- 
nish a precedent like this. If the law of evidence 
in no way opens the door for testimony of this 
kind, then all I have to say is that the law in this 
respect is certainly at fault, and the sooner it is 
changed, either by judicial precedent or by legisla- 
tion, the better. The sole object of every judicial in- 
vestigation, upon evidence, is to ascertain the truth 
as to the issue involved. Being satisfied as to the 
absolute truthfulness of this deaf and dumb boy’s 
communications as to the details of the murder, 
and who committed it, it is my opinion that if he 
cannot be considered competent as an ordinary wit- 
ness because he cannot be communicated with and 
made to understand the legal and technical obliga- 
tions of an oath, then under the very extraordinary 
circumstances attending the case his communica- 
tions ought to have been considered as having been 
properly received as circumstantial evidence, proved 
by his mother, who understands them, in precisely 
the same manner as tracks or a trail leading to an 
identification of the murderers might have been 
proved and received as competent evidence; and 
that it would have been proper for this court to 
have established a precedent of that kind.’” It 
certainly is a defective state of the law, also, when a 
murderer may go unpunished because nobody but 
an atheist witnessed the deed. 


Dr. Edward C. Mann, of Brooklyn, expostulates 
with us on account of our remarks on his views of 
the irresponsibility of inebriates for crime, and cites 
to us the well-known views of Sir James Fitz James 
Stephen and Chief Justice Doe on the responsibil- 
ity of insane persons. He announces that Stephen 
‘is one of the ablest men in England.” He con- 
cludes: ‘‘ Now, as to inebriety or dipsomania, it is 
a disease, the great diagnostic mark of which is the 
irresistible craving for alcohol coming on at inter- 
vals, the patient perhaps between the paroxysms 
disliking liquor exceedingly. When the disease is 
fairly established the craving for alcohol which 
comes in daily, weekly or monthly, is perfectly un- 
controllable by the patient. His will is overcome 
by the force of the disease. It is not a moral 
lapsus at all. It is a true disease, and one which 
exists to an alarming extent to-day among all 
classes of society, especially affecting those who 
have a delicately organized nervous system, females 
being as prone to it as males, especially young 
married ladies. I would beg to remark that with 
the inebriate drinking is not a voluntary act at all.” 
It is true that in the last stages of inebriety drink- 
ing may not be a voluntary act, and it is true that 
it then partakes of the nature of a disease, and it is 
also true that the law recognizes this when the 
symptoms become unmistakable, as in the case of 





delirium tremens. But the habit of drinking, in its 
inception, is perfectly voluntary, and our argument 
was, and is, that when a man voluntarily adopts a 
habit which he knows may render him unconscious 
or unable to control his actions, and that in that 
state he may commit crimes, he should be held re- 
sponsible for such crimes, The law recognizes this 
doctrine in the case of a single debauch, but refuses 
to recognize it in the case of long continued drunk- 
enness. This, we say, is inconsistent. We expect 
to find the doctors yet arguing that a man who by 
a long course of excessive sexual intercourse falls 
into such a state of mind that he cannot control his 
passions, should not be held responsible for a rape, 
It has become a disease, and the act ‘is not a vol- 
untary act at all.” Why not? It is only another 
case of yielding to a passion which in the begin- 
ning he could control, but which he did not choose 
to control. If aman will persist in whipping his 
horse in a crowded street until it runs away and 
kills people, he will not be tolerated in pleading 
that the horse had become uncontrollable. There 
is some semblance of reason in this doctrine of ina- 
bility to control the actions in the case of an insane 
person, although we consider it even there an un- 
safe theory; but in the case of a confirmed inebri- 
ate we regard it as sentimental, and tending to 
loose the restraints upon weak men. The argu- 
mentum ad hominem is not always fair, we know, 
but we have an uncontrollable impulse upon us to 
remark that we do not believe that if Dr. Mann 
were fatally wounded by a man running amuck in 
the streets, his dying hours would be in the slight- 
est degree soothed by the assurance that the poor 
fellow was a confirmed inebriate, and really could 
not help drinking, and that the murder was conse- 
quently ‘‘not a voluntary act at all.” After all, the 
way society feels about such matters is the criterion 
of the law. So if society could be brought to 
agree with Lord Bramwell—also ‘‘one of the 
ablest men in England ’— that railroad companies 
are such public benefactors that they ought not to 
be held to a very strict account for carelessness 
toward their passengers, it would be pleasant for 
those corporations but not so pleasant for travellers, 
The individual is not strongly moved by the woes 
of another individual, but men in the aggregate 
are apt to view these matters more broadly. 


The danger of relaxing the law on this point is 
well illustrated in the case of Norton, a lawyer of 
Erie, Pennsylvania, whose wife had procured his 
committal to an insane asylum. His counsel sued 
out habeas corpus, and on the hearing a few days 
‘ago Norton conducted his own case. The judge 
said: ‘‘He conducted his case with a degree of 
professional skill and ingenuity which would have 
been creditable to any member of the bar, exhibit- 
ing throughout the whole ordeal, which must have 
been to him a most trying one, great self-control, 
moderation and propriety, with no trace of the ex- 
citement and incoherence which are usually associ- 
ated with unsoundness of mind. He told the story 
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of his arrest and confinement in a connected, dig- 
nified and pathetic manner, which appealed most 
strongly to the sympathies of every one who heard 
it, and argued his case with a logical ability and 
acuteness which seemed successfully to challenge 
the charge of mental unsoundness upon which he 
had been committed to the hospital.” But the 
evidence showed that he was a victim of paresis. 
He believed that Rothschild had given him a hun- 
dred millions of dollars; that he was a grandson of 
Henry VIII of England; that he had been ap- 
pointed chief justice and general in chief; that he 
had castles (not in Spain) on the Rhine, one of 
which cost five millions of dollars; that he can 
speak Latin, Greek, French, German, Italian, Span- 
ish, Hebrew and English; and signed himself Duke 
of Brandega. At the same time he writes his wife: 
“If you do not take me out not later than Tuesday, 
just as soon as I do get out I shall go straight to 
Elmira and deliberately murder you in cold blood, 
and if I find you flown from there I will follow you 
to the ends of the earth if need be, and when I find 
you, be it days, weeks, months or years from now, 
I will take your life. I would think no more of kill- 
ing you than I would to kill a deadly scorpion 
which has stung me with its venomous fangs. No 
jury in the would would ever convict me of mur- 
der, because you have sworn to my insanity and 
sent me to a mad-house. I would at the trial enter 
a plea of insanity, and the verdict of the jury would 
be ‘not guilty by reason of insanity.’” He had a 
correct idea of the plea of insanity. But Dr. Mann 
and his school would excuse him for killing his 
wife on the theory that he couldn’t help it! 





NOTES OF CASES. 





N Missouri Pac. Ry. Co. v. Evans, Texas Supreme 
Court, October 12, 1888, it was held that par- 
tial intoxication does not excuse want of ordinary 
care and prudence on the part of a passenger, and 
arailroad company need exercise no higher degree 
of care toward a passenger partially intoxicated 
than is required in case of persons not intoxicated. 
The court said: ‘* Unless there was that in his con- 
dition imposing an extraordinary care as a duty 
upon the railroad officials, they had used proper 
care when they left deceased as they did, in a place 
safe in its surroundings. The deceased was wrong- 
fully on the train, against the rules of the railroad 
company, and without the knowledge or consent 
of the conductor. The brakeman, Gillis, thought 
him one of the gang of wood-choppers (employees 
upon the train), and did not know otherwise until 
after leaving Oakwoods. He was left where, with 
ordinary care on his part, he was in no danger. 
Our courts have held that ‘drunkenness, to afford 
4 ground for avoiding a contract, must be so exces- 
sive as to render the person incapable of consent, 
or for the time to incapacitate him from exercising 





for the commission of an act against the criminal 
laws committed in that condition. In Railway Co. v. 
Sympkins, 54 Tex. 615, it was held that if the plain- 
tiff when run over and injured was in a state of 
intoxication, ‘such conduct was contributory negli- 
gence.” A like rule was intimated in Railway v. 
Smith, 52 Tex. 178. In 1 Thomp. Neg. 450, the 
rule is stated ‘that if a trespasser by his own act 
deprive himself of the exercise of his faculties, for 
example, by falling asleep or being drunk upon the 
track, such conduct is contributory negligence 
which constitutes a bar to his action for damages ;’ 
citing authorities to which we do not have access, 
In Whart. Neg., § 306: ‘An insane person is there- 
fore distinguishable from a drunkard by the fact 
that with the former incapacity is involuntary, 
while in the latter it is voluntary; and hence a 
drunkard may be guilty of contributory negligence 
by getting drunk before putting himself in a posi- 
tion of danger in which he receives injuries, from 
which, had he been sober, he would have escaped.’ 
Again, citing from Beach Cont. Neg. 391: ‘When 
contributory negligence is the issue it must appear 
that the plaintiff did not exercise ordinary care, 

and that too without reference to his inebriety, or 
he may have his action. The question is whether 
or not the plaintiff's conduct came up to the stand- 
ard of ordinary care, not whether or not the plain- 
tiff was drunk. As sober men are frequently care- 
less and guilty of negligence, so it very occasionally 
happens that drunken men are careful and prudent, 
or if negligent, that their intoxication cut no figure 
in the matter; from which the law infers that there 
is no proper and necessary connection between so- 
briety and carefulness, nor between inebriety and 
negligence.’ Following the weight of authority it 
would seem the railway company would not be lia- 
ble for wanton or willful neglect on the part of its 
employees toward the deceased of the duty of car- 
ing for his safety if he was intoxicated, even to the 
extent of insensibility. It cannot be conceded to 
one incapable of protecting himself from the vol- 
untary use of intoxicants that by entering upon a 
train from which he is forbidden, and without the 

knowledge or consent of the conductor, he can 
thereby impose upon the railway company any duty 

beyond ordinary care to protect him from injury 

while upon the train, and to leave him in a reason- 

ably safe condition. The appellant insists, and not 

without reason, that instead of excusing want of 

proper care the intoxication was a continuing fact, 

evidencing negligence, if not negligence itself, 
without which the injury would not have hap- 
pened.” This agrees with Railway Co. v. Valleley, 
32 Ohio St. 345: 8. C., 30 Am. Rep. 601. 


In St. Louis, A. & T. Ry. Co. v. Mackie, Texas 
Supreme Court, October 19, 1888, plaintiff pur- 
chased tickets from defendant’s agent as first-class, 
but when presented to the conductor it was discov- 
ered that they were second-class, and plaintiff was 





his judgment.’ Reynolds v. Dechaums, 24 Tex. 175. 
Voluntary intoxication is no excuse or justification | 





removed from the first-class car. Held, that a re- 
covery could be had for injuries to the wife by rea- 
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son of the improper condition of the second-class 
car, and the disorderly conduct of the other passen- 
gers. The court said: ‘‘ Had the appellee and his 
wife been entitled to passage in only a second-class 
car, we do not understand that the appellant would 
not then have been compelled to exercise due care 
to protect them from discomforts resulting from 
the acts of other passengers, and not incident to 
the kind of car used for passengers of that class, 
whether those discomforts were physical or mental. 
A railroad company cannot subject passengers, even 
in a second-class car, to noxious influences not nec- 
essarily or ordinarily incident to such travel, but 
brought about by the wrongful acts of other pas- 
sengers, which the company, by the exercise of 
proper care and due regard for the welfare of pas- 
sengers, could prevent, without liability for injury 
resulting from such causes. The record shows 
that the wife of appellee was compelled to ride in a 
car full of tobacco smoke, which caused nausea; 
that she was compelled to ride where she could not 
avoid hearing rough, profane and obscene lan- 
guage, and witness acts of violence and drunken- 
ness. These things carriers of passengers ought 
not to permit in vehicles in which they undertake 
to transport decent men, much less refined and 
delicate women; and if they do, when they could 
prevent them by the use of due care, they must re- 
spond in damages based on injuries, physical and 
mental, which for their measure must largely de- 
pend on the honest exercise of the judgment and 
discretion of the court or jury trying the cause. In 
the case before us however the appellee and his 
wife were entitled to passage in first-class cars. 
From a car of that class they were expelled by the 
conductor on appellant’s train wrongfully, and in a 
manner calculated to humiliate and distress them. 
Thus were they compelled to take passage in cars 
in which the discomforts were greater than in the 
cars in which they were entitled to ride, and to 
suffer the unnecessary annoyances to which they 
seem to have been subjected. We cannot say that 
the evidence did not warrant the verdict and judg- 
ment.” 


In United States v. Rector, etc., of the Church of 
the Holy Trinity, United States Circuit Court, $8. D. 
New York, May 2i, 1888, the statute entitled ‘‘ an 
act to prohibit the importation and migration of 
foreigners and aliens under contract or agreement 
to perform labor in the United States” prohibits 
the encouragement of migration of aliens under 
contract or agreement previously made “to perform 
labor or service of any kind in the United States,” 
imposes a penalty on any person or corporation en-, 
couraging migration of an alien under a contract or 
agreement previously made ‘‘to perform labor or 
service of any kind,” and contains a proviso ex- 
empting from its provisions ‘‘ professional actors, 
artists, lecturers or singers.” The defendant, a re- 
ligious corporation, engaged an alien residing in 
England to come here and take charge of its church 
as pastor. Held, that the corporation was liable to 








the penalty prescribed. Wallace, J., said: “yt 
was no doubt primarily the object of the act to pro- 
hibit the introduction of assisted immigrants, 
brought here under contracts previously made by 
corporations and capitalists to prepay their passage 
and obtain their services at low wages for limited 
periods of time. It was a measure introduced and 
advocated by the trades union and labor associa- 
tions, designed to shield the interests represented 
by such organizations from the effects of the com- 
petition in the labor market of foreigners brought 
here under contracts having a tendency to stimu- 
late immigration and reduce the rates of wages, 
Except from the language of the statute there is no 
reason to suppose a contract like the present to be 
within the evils which the law was designed to 
suppress; and indeed it would not be indulging 
a violent supposition to assume that no legislative 
body in this country would have advisedly enacted 
a law framed so as to cover a case like the present. 
Nevertheless, where the terms of a statute are plain, 
unambiguous and explicit, the courts are not at 
liberty to go outside of the language to search for 
a meaning which it does not reasonably bear in the 
effort to ascertain and give effect to what may be 
imagined to have been or not to have been the 
intention of Congress. Whenever the will of Con- 
gress is declared in ample and unequivocal lan- 
guage, that will must be absolutely followed, and 
it is not admissible to resort to speculations of pol- 
icy, nor even to the views of members of Congress 
in debate, to find reasons to control or modify the 
statute. United States v. Railroad Co., 91 U. S. 72. 
If it were permissible to narrow the provisions of 
the act to correspond with the purport of the title, 
and restrain its operation to cases in which the alien 
is assisted to come here under contract ‘to per- 
form labor,’ there might be room for interpretation; 
and the restricted meaning might possibly be given 
to the word ‘labor’ which signifies the manual 
work of the laborer, as distinguished from the work 
of the skilled artisan or the professional man. But 
no rule in the construction of statutes is more 
familiar than the one to the effect that the title 
cannot be used to extend or restrain positive pro- 
visions in the body of the act. In Hadden v. Col- 
lector, 5 Wall. 107, it is said: ‘The title of an act 
furnishes little aid in the construction of its provis- 
ions.’ The encouragement of migration prohibited 
by the first section is of aliens under contract or 
agreement made ‘to perform labor or service of any 
kind in the United States.’ The contracts which 
are declared to be void by the second section are 
contracts ‘having reference to the performance of 
labor or service by any person in the United States’ 
previous to the migration of the alien. The pen- 
alty imposed by the third section is imposed on the 
person or corporation encouraging the migration of 
the alien under a contract or agreement previously 
made ‘to perform labor or service of any kind.’ 
No more comprehensive terms could have been em- 
ployed to include every conceivable kind of labor 
or avocation, whether of the hand or brain, in the 
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size and make more explicit the intention that 
the words ‘labor or service’ should not be taken in 
any restricted sense, they are followed by the words 
‘of any kind.’ Every kind of industry, and every 
employment, manual or intellectual, is embraced 
within the language used. If it were possible to 
import a narrower meaning than the natural and 
ordinary one to the language of these sections, the 
terms of the fifth section would forbid the attempt. 
That section is a proviso withdrawing from the op- 
eration of the act several classes of persons and 
contracts. Foreigners residing here temporarily, 
who may engage private secretaries; persons desir- 
ous of establishing a new industry not then exist- 
ing in the United States, who employ skilled work- 
men therein; domestic servants; and a limited pro- 
fessional class, are thereby exempted from its pro- 
visions. The last clause of the proviso is: ‘ Nor 
shall the provisions of this act apply to professional 
actors, artists, lecturers or singers, nor to persons 
employed strictly as personal or domestic servants.’ 
If without this exemption the act would apply to 
this class of persons, because such persons come 
here under contracts for labor or service, then 
clearly it must apply to ministers, lawyers, sur- 
geons, architects, and all others who labor in any 
professional calling. Unless Congress supposed the 
act to apply to the excepted classes there was no 
necessity for the proviso. The office of a proviso is 
generally to restrain an enacting clause, and to ex- 
cept something which would otherwise have been 
within it, Wayman v. Southard, 10 Wheat. 30; 
Minis v. United States, 15 Pet. 423. In the lan- 
guage of the authorities: ‘A proviso carves special 
exemptions only out of the enacting clauses.’ 
United States v. Dickson, 15 Pet. 165; Ryan v. Car- 
ter, 98 U. 8. 83. Giving effect to this well-settled 
tule of statutory interpretation, the proviso is 
equivalent to a declaration that contracts to per- 
form professional services except those of actors, 
artists, lecturers or singers, are within the prohibi- 
tion of the preceding sections.” 


———— en 


DRINKS AND DRINKING. 


ad noon I went to Guildhall. We went into the 

Battery, and there stayed and talked, and then 
into the hall again; and there wine was offered, and 
they drunk , [only drinking some hypocras, which do 
not break my vow, it being, to the best of my present 
judgment, only a mixed compound drink, and not 
any wine. If I am mistaken, God forgive me! but I 
hope and do think I am not.’’ 

Thus wrote the inimitable Mr. Samuel Pepys on 
Lord Mayor’s Day, 1663. And this question, “It it 
wine or not? is is intoxicating or not?’’ has worried 
many a one since that day. For the benefit of those 
interested in temperance work, dictionary-makers and 
the compilers of the next edition of the Encyclopedia 
Britannica, we give a few recent legal definitions con- 
cerning ** Drinks and Drinking.’’ Some of these ex- 
planations may be vague as was that of the great Dr. 
Johnson, when he defined “ net-work”’ as “‘ any thing 
reticulated or decussated, at equal distances, with in- 
terstices between the intersections.”’ 


class of prohibited contracts; and as if to empha- 








| Alcohol, when sold to be drunk as a beverage, is 
within the statutory prohibition against the sale of 
intoxicating liquors. Winn vy. State, 43 Ark. 151. 

The spirit of liquors is really the alcohol in them. 
Alcohol, this essential element in all spirituous 
liquors is a limpid, colorless liquid. To the taste it is 
hot and pungent, and it has a slight and not disagree- 
able scent. It has but one source, the fermentation 
of sugar and saccharine matter. It comes through 
fermentation of substances that contaiu sugar proper, 
or that contain starch which may be turned into 
sugar. All substances that contain either sugar or 
starch, or both, will produce it by fermeutation. Itis 
a mistake to suppose,as many persons do, that it is 
really produced by distillation. It is produced only 
by fermentation, and the process of distillation sim- 
ply serves to separate the spirit—the alecohol—from the 
mixture, whatever it may be, in which it exists. State 
v. Giersch, 37 Alb. L. J. 200. 

Beer is a liquid infused with malt and prepared by 
fermentation for use as a beverage. Myers v. State, 93 
Ind. 251. 

Where the word in an indictment is beer, it will 
be presumed to be malt, and therefore intoxicat- 
ing. Stout v. State, 96 Ind. 407. Proof of sale of 
“beer” is sufficient proof of the sale of intoxicating 
liquor. Myers v. State, 93 Ind. 251. 

But in Rhode Island there is no presumption of law 
that “‘ beer’? isa malt liquor. State v. Beswick, 13 R. 
I. 211. Still the same court “in the tight little 
isle’”’ * held that lager beer, being a malt liquor, is an 
intoxicating liquor. State v. Rush, 13 R. 1. 198. 

In the absence of evidence to the contrary, beer will 
always be presumed to be an intoxicating liquor. State 
v. Feissedre, 30 Kans. 476; State v. Jenkins, 32 id. 471. 
Beer is an intoxicating liquor in Nebraska. Kerkow 
v. Bauer, 15 Neb. 150. 

“T think aman must be almost a drivelling idiot 
who does not know what beer is. I do not think 
it necessary to prove what it is.’ So spoke the 
judge at the trial. ‘When beer is called for at the 
bar in asaloon or hotel, the bartender would know at 
once from the common use of the word that strong 
beer, aspirituous or intoxicating beer, was wanted, 
and if any other kind was wanted the word would be 
qualified, and the particular kind would be named—as 
root beer or small beer, etc. When therefore the 
word “‘beer”’ is used in court by a witness, the court 
will take judicial notice that it means a malt and an 
intoxicating liquor, or such meaning will be a pre- 
sumption of fact, and in the meaning of the word it- 
self there will be prima facie proof that it is malt or 
intoxicating liquor that is meant.’’ So’said the court. 
Briffitt v. Wisconsin, 58 Wis. 39; S. C., 46 Am. Rep. 621. 

Evidence that a man ip a saloon drank liquor that 
looked like beer, which he paid for, and was presently 
intoxicated, tends to show that intoxicating liquor 
had been sold to him. Wilson v. Booth, 57 Mich. 249. 

Brandy Peaches and Brandy Cherries, preserved in 
liquor are spirituous liquors, the sale of which is pun- 
ishable under the Alabama statutes. Ryall v. State, 
39 Ala. 204. In Arkansas however it was held that the 
sale of brandy peaches, six peaches in a bottle, with a 
gill of liquor, was not a sale of intoxicating liquors. 
Rabe v. State, 39 Ark. 204. 

Brewer — A brewer of beer is not one ‘“ engaged in 
distilling and rectifying alcoholic or malt liquor.’’ 
State v. Weckenburg, 38 La. Ann. 36. 

Catawba Cider —‘*This may be another name for 
lager beer for all [ know; ” so said the judge at tha 
trial, not having the fear of the judge who heard the 
case of Briffitt before his eyes,and his remark wus 
held to be no ground for a new trial. Mixam v. State, 
88 Ind. 599. 


" * When we annex Canada, Bro. Rogers will learn that Rhode 








Island is not altogether an isle.—EpD. 
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Cider and Crab Cider are not “spirituous,” nor of 
“like natureas wine, ale, porter or beer.’’ Cider is 
neither produced by distillation nor by fermentation. 
Being the unadulterated juice of the apple, it is no 
mixture, and under ordinary circumstances incapable 
of producing intoxication; it cannot be classed as a 
spirituous liquor, neither can it with any degree of 
propriety be called “‘ wine,” and it is wholly unlike 
any fermented liquor made from a malted grain or 
from the roots of plants or the bark of trees—as spruce, 
ginger, sassafras-ginger and sarsaparilla. State v. Oli- 
ver, 26 W. Va. 422; S. C., 53 Am. Rep. 677. 

In Lowa it was held that cider made from apples is 
an intoxicating liquor. State v. Hutchison, 36 Alb. L. 
J. 498. 

Cinnamon, Essence of — Held, that defendant was 
properly found guilty of selling intoxicating liquor on 
proof of the sale of abottle of essence of cinnamon, 
and that the purchaser, after drinking it, had been so 
affected by it that he could not see after night. (John- 
son and Woods, JJ., dissent.) State v. Muncey, 28 W. 
Va. 494. 

Coffee-House — Under a license to keep a coffee- 
house, the privilege to sell spirituous liquor is not im- 
plied or embraced unless such privilege is expressly 
specified in the license. Com. v. Woods (Ky. Super. Ct., 
1882), 27 Alb. L. J. 64. 

Confectionery — ** By no possible stretch of construc- 
tion can ‘confectionery ’ be beld to include the selling 
of liquor by the drink.” City v. Jane, 34 La. Ann. 667. 

Cordial -— A cordial made of whisky, sweetened and 
scented with peppermint or other things, isa spiritu- 
ousliquor. Godfrey’s Cordial is a very different thing, 
known for and sold as medicine; and there can be no 
danger that the sale of it will promote tippling. State 
v. Bennett, 3 Harr. 565. 

Cronk — Although this was sworn to be a kind of 
beer, the court would not take judicial notice that it 
is intoxicating or spirituous. Reg. v. Beard, 13 Ont. 
Rep. 608. 

Decoction of whisky and bitter herbs, barks, ete., 
when intoxicating and used as a beverage, is ‘‘ spiritu- 
ousliquor.” Wall v. State, 78 Ala. 417. 

Drink — Where a drink was sold for ten cents the 
court held that the jury were authorized in finding 
that the quantity was less than a quart. Hamilton v. 
State, 103 Ind. 96. 

Drunk — This means so far under the influence of 
intoxicating liquor that the passions are visibly ex- 
cited or the judgment impaired by the liquor. State 
v. Pierce, 65 Lowa, 85. 

Gin — The court will not take judicial notice that 
gin is an inflammable liquid in the insurance sense of 
the word. Mears v. Humboldt Ins.Co., 21 Alb. L. J. 114. 

Gum-Camphor and Alcohol, sold as a medicine, is 
not within a statute prohibiting the sale of ‘“ spiritu- 
ous liquor,’’ and providing that ‘‘ all mixtures or prep- 
arations, known as bitters or otherwise, which will 
produce intoxication’’ shall be deemed “spirituous 
liquor.”” ‘In almostevery home will be found the 
*‘camphor-bottle,’ containing guam-camphor dissolved 
in distilled spirits, and used exclusively as a medicine, 
and kept ready for use when needed, but impalatable 
as a beverage, and never used assuch.’’ State v. Ham- 
mond, 20 W. Va. 18 (1883). 

Home Bitters — Held, that Home Bitters, composed 
of thirty per cent of alcohol and the rest of water, 
bark, peelings, seeds, etc., sold as a medicine, although 
intoxicating, was not “ spirituous liquors’’ within the 
meaning of the law. Kingv. State, 58 Miss. 737; but 
over the way in Arkansas, Home Bitters and Home 
Sanative Cordials, containing twenty-two per cent of 
alcohol, were held to be within an act prohibiting the 
sale of ardent spirits, and all compounds and prepara- 
tions thereof. Gostorf v. State, 39 Ark. 450. 
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Habitual Drunkard — Where a person indulges in 
the practice of becoming intoxicated whenever the 
temptation is presented and the opportunity is af. 
forded him, it may safely be said that he is an habit. 
ual drunkard within the meaning of the statute relat. 
ing to divorce. Blaney v. Blaneu, 126 Mass. 205. 

Intoxicating Liquors. Proof that defendant’s wife 
gave witness a bottle full of something that tasted like 
rum, but was not rum; smelt alcoholic, and looked 
like whisky, but was not intoxicating, though witness 
thought “it might put a quietus on a man;” that he 
paid therefor, and that after drinking it he slept two 
hours; held sufficient evidence of a sale of intoxicat- 
ing liquor. Common v. Peto, 136 Mass. 155. 

Lager Beer is uot included under the term “ spiritu- 
ous liquor or wine.’’ State v. Thompson, 20 W. Va. 
674. It isa question forthe jury whether it is intoxi- 
cating or not. The court will not take notice of its 
intoxicating properties. People v. Scherve, 29 Hun, 
122. 

Lime-Juice is the color of whiskey, and is made up 
of lime-juice, sugar, ginger and water, yet the court 
strongly objected to country justices taking judicial 
notice that it is intoxicating or spirituous. Reg. y. 
Beard, 63 Ont. Rep. 608. 

Medicated Bitters, producing intoxication, are “in- 
toxicating liquors ’”’ within the meaning of that term 
as used in local-option acts. James v. State, 21 Tex. 
App. 353. 

Phoenix — One charged with the sale of malt liquor 
may be found guilty on proof of sale of ‘ Phoenix,” 
and proof that it is intoxicating. State v. Pfefferle, 3 
Kans. 90. 

Saloon— A place where people who call for them are 
supplied with refreshments. Goesjen v. Phillips, 49 
Mich. 7. 

Saloon Closed— A saloon is not closed so long as 
customers can get in through a door and get liquor, or 
so long as they are there. The absence of the bar- 
keeper is immaterial if the customers can help them- 
selves. People v. Cumniciford, 58 Mich. 328; Hussey 
v. State, 69 Ga, 54. 

Selling to a Minor —C., a minor, and 8., an adult, 
gave money to R., an adult, aud he ordered drinks 
and paid for them. This is not a sale to C., the minor. 
It is letting him drink, but it is neither selling nor giv- 
ing toaminor. Siegel v. State, 106 Ill. 89; Ward v. 
State, 45 Ark. 351. 

Spirituous Liquors — “‘ Spirituous ’’ means contain- 
ing, partaking of spirit; having the refined, strong, ar- 
dent quantity of alcohol in greater or less degree. 
Hence “spirituous liquors’? imply such liquors as 
contain alcohol, and thus have spirit, no matter by 
what particular name denominated, or in what liquid 
form or combination they may appear. Hence also 
distilled liquor, fermented liquor, vinous liquor, are 
all alike spirituous liquor. Lager beer and wine con- 
tain alcohol, and generally in such quantities and de- 
gree as to produce intoxication. ‘These liquors are 
therefore “‘spirituous.”’ State v. Giersch, 37 Alb. L. J. 
201. This wasin North Carolina. In West Virginiaa 
different view of the matter is taken, and it is held 
that the term does not include wine or other fermented 
liquor, for the wordsimply that the beverage is com- 
posed in part or fully of alcohol extracted by distilla- 
tion. State v. Oliver, 26 W. Va. 422; S. C.,53 Am. 
Rep. 79. 

Sunsmile — An article containing fifteen per cent of 
alcohol, and capable of producing intoxication, is an 
intoxicating liquor within the act. Prussia v. Guen- 
ther, 16 Abb. N. C. 230. (To smile is an English pro- 
vincialism for ‘‘to ferment.’’ The westerner has gone 
further, and by it means ‘‘to take something fer- 
mented.’’) 

Wholesale Liquor Dealer — A manufacturer of liquor, 
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selling in unbroken packages at his place of business 
to dealers is not a “‘ wholesale liquor dealer,”’ liable to 
taxation as other merchants. Taylor v. Vincent, 12 
Lea, 282; S. C., 47 Am. Rep. 338; Pearce v.Com., 6 Ky. 
L. Rep. 113. The mere fact that a liquor dealer sold 
by the quart, and in larger quantities, not drunk or 
intended to be drunk on the premises, is not enough to 
constitute him a “ wholesale dealer.’’ State v. Lower- 
haught, 11 Lea, 13. 

Retail Liquor Dealer — A social club organized un- 
der a statute, maintaining a library, giving musical 
entertainments, furnishing meals for its members, 
and keeping a small stock of liquors for their exclu- 
sive use (affording no profit, but partly paid for by 
their monthly dues, each member always paying for 
what he uses as it is taken), is not subject to taxation 
as a “retailliquor dealer.’’ Tennessee Club v. Dwyer, 
11 Lea, 452; 8S. C., 47 Am. Rep. 298. 


——____—— 


NEGLIGENCE — CHARITABLE CORPORA- 
TION — FIRE INSURANCE PATROL. 
SUPREME COURT OF PENNSYLVANIA, OCT. 1, 1888. 


Frere Ins. PATROL v. Boyp. 

An insurance patrol company, whose object, as described by 
its charter, is *‘to protect and save life and property in 
or contiguous to burning buildings, and to remove and 
take charge of such property, or any part thereof, when 
necessary,” though it is without capital stock or moneyed 
capital, and issupported by voluntary contributions de- 
rived from different insurance companies, is a public 
charity, it appearing that in protecting property no dis- 
tinction is made between property insured and property 
not insured, and that no profits or dividends are made 
and divided among the corporators, and cannot be ren- 
dered liable for injuries occasioned by the negligence of 
its servants or agents. 

RROR to Court of Common Pleas, Philadelphia 
county. Two employees of the Fire Insurance 

Patrol of the City of Philadelphia were sent on May 
6, 1883, to remove tarpaulins which had been spread by 
the company on the upper floor of a building adjoin- 
ing a burning building, to protect the property therein 
from injury by water. One of the employees, Andrew 
C. Koockogey, stood upon the sidewalk, while the 
other, James H. Hutchinson, threw the tarpaulins 
from the window to the pavement below. One of the 
bundles, in its descent, struck Charles A. Boyd, who 
was passing on the sidewalk, causing injuries from 
which he died. Action was brought by his widow, 
Julia F. Boyd, and his minor child against the com- 
pany and the two employees jointly. A nonsuit was 
directed as to the defendant Koockogey, and also as 
to the Fire Insurance Patrol, and a verdict returned 
against Hutchinson. On error to the Supreme Court,the 
judgment was affirmed as to Koockogey, and reversed 
as to the company, and on the return of the record 
the issue was tried between the same plaintiffs, and 
the Fire Insurance Patrol as defendant, against which 
verdict and judgment were recovered, from which it 
took out this writ of error. 


H. La Barre Jayne, Arthur Biddle and George W. 
Biddle, for plaintiff in error. 


Paxson, J. When this case was here upon a for- 
mer writ of error (see 113 Penn. St. 269) we did not 
decide the question whether the Fire Insurance Pa- 
trol was such a corporation as to be exempt from the 
Tule of respondeat superior, for the reason that we had 
little before us but the charter itself, and that was 
not regarded as sufficient to show satisfactorily the 
character of the corporation. The case now comes up 
tous with additional light, and we have no difficulty 








in arriving at «conclusion. Of the forty-two assign- 
ments of error, I shall discuss only six, viz., the thir- 
tieth to the thirty-fifth, inclusive. The first five of 
these assignments present in various forms the ques- 
tion whether the insurance patrol is a public charity, 
while the thirty-fifth alleges that the court below 
erred in not giving the jury a binding instruction that 
the defendant was not liable in this action. 

As disclosed by the charter, ‘‘ the object of the cor- 
poration was to protect and save life and property in 
or contiguous to burning buildings, and to remove 
and take charge of such property, or any part thereof, 
when necessary.’’ As disclosed by the evidence, it 
appears to be a corporation without capital stock or 
moneyed capital; that itis supported by voluntary 
contributions derived from different fire insurance 
companies; that its object and business is to save life 
and property in or contiguous to burning buildings; 
that in saving and protecting such property no differ- 
ence is made between property insured and property 
which is not insured; that no profits or dividends 
are made and divided among the corporators. 

Passing by for the present the question of a public 
charity, it seems plain that this corporation might 
well have been created by the State in aid of the mu- 
nicipal goverument of the city of Philadelphia. It is 
one of the recognized functions of municipal govern- 
ment to suppress and extinguish fires. For this pur- 
pose thecity has a paid fire department, which has 
taken the place of the volunteer fire department for- 
merly in existence. It is as much the province or 
duty of the city to save life and property at fires as to 
extinguish such fires, and the Fire Insurance Patrol 
might Well have been organized as an auxiliary to the 
city government, and placed under its direct control. 
That it aids the city as a volunteer does not alter the 
fact that it is still an auxiliary of the municipal gov- 
ernment, performing functions which the government 
might properly perform, just as did the old volunteer 
fire department. 

Is the Insurance Patrol a public charitable institu- 
tion? The learned court below held that it was not, 
upon the ground that the main object of the institu- 
tion was to benefit the insurance companies, who 
were the chief contributors to its funds. In other 
words, the learned judge tested the nature and char- 
acter of the institution by the motives of its contribu- 
tors. We might be driven to the same conclusion were 
we to adopt Mr. Binney’s definition, as found in his 
argument in the Girard Will Case, 2 How. 128, as the 
test of a public charity, where he said: ‘*‘ It is what- 
ever is given for the love of God, or for the love of 
your neighbor, in the catholic and universal sense-— 
given from these motives, and to those ends, free from 
the stain or taint of every consideration that is per- 
sonal, private or selfish.’ This is undoubtedly char- 
ity in its highest and noblest sense; the recording an- 
gel might well point to it with satisfaction; and it 
may be the text in the great hereafter; but were we to 
apply it to the transactions of this wicked world, I 
fear it would lead to serious embarrassment. In the 
first place it is utterly impracticable, for it is God only 
who can look into the heart and judge of motives. In 
the second place, if we had the power of omniscience, 
and were to apply it, what would be the result? How 
many of our noblest and most useful public charities 
would stand such a test? How many donations to 
public charities are made out of pure love to God and 
love to man, free from the stain or taint of every con- 
sideration that is personal, private of selfish? Who 
can say that the millionaire who founds a hospital or 
endows a college, and carves his name thereon in im- 
perishable marble, does so from love to God and love 
to his fellow, free from the stain of selfishness? Yet 
is the hospital or the college any the less a public 
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charity because the primary object of the founder or 
donor may have been to gratify his vanity, and hand 
down to posterity a name which otherwise would 
have perished with his millions? 

There is ostentation is giving a8 well in the other 
transactions oflife. Insome instances donations to 
public charities may be in part due to this cause. In 
others there may be the expectation of indirect pecu- 
niary gain or return. The professional man who gives 
freely to his church may not be insensible to the fact 
that liberality makes friends and sometimes increases 
clientage. Coiled up within many a gift to a public 
charity there isa secret motive, known only to the 
Searcher of all hearts. It may be to benefit the donor 
in this world, or tosave his soul in the next. It would 
beas vain as it would be unprofitable for a human tri- 
bunal to speculate upon the motives of men in such 
cases. Nor is it necessary for any legal purpose. The 
money which is selfishly given to public charity does 
as much good as that which is contributed from a 
higher motive, and in a legal sense the donor must 
have equal credit therefor. We must look elsewhere 
for a definition of a legal public charity. 

In Morice v. Bishop of Durham, 9 Ves. 405, it was 
said by Sir William Grant that those purposes are 
considered charitable which are enumerated in the 
statute of 43 Eliz., or which by analogy are deemed 
within its spiritand intendment. Itis true that the 
statute of Elizabeth is not in force in Pennsylvania, 
but its principles are a part of the common law. Cres- 
son’s Appeal, 30 Penn. St. 450. In Museum v. White, 
2 Sim. &S. 596, a charitable gift was defined to be 
“every gift for a public purpose, whether local or gen- 
eral, although not a charitable use within the common 
and narrow sense of those words.”” In Jones v. Wil- 
liams, Amb. 651, Lord Camden gives this practical 
definition, viz.: ‘‘A gift to the general public use, 
which extends to the poor as well as to the rich.” 
This definition has been repeatedly approved by this 
and other courts. See Wright v. Linn, 9 Penn. St. 
433; Coggeshall v. Pelton, 7 Johns. Ch. 294; Mitford v. 
Reynolds, 1 Phil. Ch. 191; Perin v. Carey, 24 How. 
506: Jackson v. Phillips, 14 Allen, 556. 

These brief citations from the English authorities 
are deemed sufficient. Inow turn to our own and 
other States. In Cresson’s Appeal, 30 Penn. 
St. 437, this court, after citing with approval Jones v. 
Williams, supra, said: ‘“‘In order to ascertain what 
are charitable uses the English courts have generally 
resorted to the preamble of the act of Parliament (43 
Eliz.) That enumerated twenty-one, and among them 
are found the following: Repairs of bridges; repairs 
of ports and havens; repairs of causeways; repairs of 
sea-banks; repairs of highways; fitting out soldiers; 
or other taxes. And beyond the enumeration con- 
tained in that act many other gifts have been recog- 
nized as common-law gifts to charitable uses—for ex- 
ample, for cleansing the streets; maintenance of 
houses of correction; forthe true labor and exercise 
of husbandry; for public benefit. These cases and 
many others are collected in Magill v. Brown, 
Brightly N. P. 347. Itis true the statute of Eliza- 
beth is not in force as a statute in Pennsylvania, but 
as before stated, its principles are part of our common 
law. 

The case of Magill v. Brown was a Pennsylvania 
case, and there it was held that a bequest for a fire- 
engine and hose was a gift for a charitable use.’’ 
In Jackson v. Phillips, 14 Allen, 556, a charity was de- 
fined by Justice Gray as follows: ‘A charity, in legal 
sense, may be more fully defined as a gift,to be ap- 
plied consistently with existing laws, for the benefit 
of an indefinite number of persons, either by bringing 
their minds or hearts under the influence of educa- 
tion or religion, by relieving their bodiesjfrom disease, 





suffering or constraint, by assisting themselves to eg- 
tablish themselves in life, or by erecting or maintain- 
ing public buildings or works, or otherwise lessening 
the burdens of government.’’ This definition has been 
cited approvingly, not only by text-writers, but by 
other courts. 

In Miller v. Porter, 53 Penn. St. 292, there was a be- 
quest by Porter to a university which was to bear his 
name, and this court said: ‘‘ You say it [the Porter 
University] was not founded to promote religion or 
religious education, but immortalize the founder, and 
therefore it was not a charity. If the premises be 
granted, the conclusion does not follow; because 
though it has no stamp of religion, and the selfishness 
of motive may take away from it the high and ab- 
stract quality of a Christian charity, yet it was to be 
a seat of learning—a university—acenter from which 
the rays of educated intelligence were to radiate in 
all directions; and if to found a school-house at the 
cross-roads of a township be a legal charity, though 
the selfish motive be apparent, much more to found 
such auniversity is a legal charity; and if a charity 
within the legal sense of that word, then it is as much 
within the purview of the statute as a bequest to the 
West Town School, and Price v. Maxwell [28 Penn. St. 
23] rules the case.”’ 

Following in this line of thought is Manners v. Li- 
brary Co., 93 Penn. St. 165, where it was held in the 
case of a public charity that the intent of the testator 
will not be defeated because a secondary intent may 
be illegal; forif it be unlawful it will be disregarded. 
In Appealof Fire Co., 88 Penn. St. 389, it was dis- 
tinctly ruled by this court that the association was a 
public charity. That company was one of the mem- 
bers of the old volunteer fire department of the city 
of Philadelphia; was organized for the purpose of ex- 
tinguishing fires, and was supported just as the Fire 
Insurance Patrol is supported, by voluntary contribu- 
tions. It is true many of its contributions came from 
private citizens, but Iam unable to see any distine- 
tion between contributions to a fire company or in- 
surance patrol made by individuals and those made 
by corporations. In both cases a corresponding bene- 
fit is expected. It would be idle to say that the in- 
surance companies do not expect to diminish their 
losses by their support of the Insurance Patrol. But 
has the private citizen who contributes to a fire com- 
pany any higher motive? Does he pay his money out 
of love to God and love to man, or does he pay it to 
protect his property? 

It will be noticed that in no one of the cases cited 
is this motive of the donor made atest of a charity. 
While it is true that a gift within the definition of Mr. 
Binney is a good charitable use, and in a moral sense 
perhaps the best, it has never been held that said defi- 
nition isa test of a charity. On the contrary, this 
court held in Martin v. McCord, 5 Watts, 493, that the 
accession to a charity need not be by a gift, but may 
be by contract; and that the accession to this chari- 
table use from one who gave ground for a school- 
house, if the neighbors would go on and build a decent 
house on it for the benefit of the neighborhood, and 
for the benefit of his grandson John, whom he wished 
to send to school, was good; and Sergeant, J., said: 
“Not as a gift, but as a purchase for a valuable con- 
sideration,’ and the neighbors were the trustees for a 
charitable use. And in Miller v. Porter, supra, we 
have already seen that this court expressly repudiated 
the idea that the selfish motive affected the legal na- 
ture of the gift or use; and held that the object of 
the bequest only, and not the motive, governed its le- 
galeffect. Thetrue test of a legal public charity is 
the object sought to be attained; the purpose to 
which the money isto be applied; not the motive of 
the donor. 
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Our conclusion is that the Fire Insurance Patrol of 
Philadelphia is a public charitable institution; that in 
the performance of its duties it is acting in aid and in 
ease of the municipal government in the preservation 
of life and property at fires. It remains to inquire 
whether the doctrine of respondeat superior applies to 
it. Upon this point we are free from doubt. It has 
been held in this State that the duty of extinguishing 
fires, and saving property thereupon, is a public duty, 
and the agent to whom such authority is delegated is 
a public agent, and not liable for the negligence of its 
employees. This doctrine was affirmed by this court 
in Knight v. City of Philadelphia, 15 Week. Notes Cas. 
307. where it was said: ‘‘ We think the court did not 
commit any error in entering judgment for the de- 
fendant upon the demurrer. The members of the fire 
department are not such servants of the municipal 
corporation as to make it liable for their acts or neg- 
ligence. Their duties are of a public character, and 
for a high order of public benefit. The fact that this 
act of Assembly did not make it obligatory on the city 
to organize a fire department does not change the le- 
gal linbility of the municipality for the conduct of the 
members of the organization, The same reason which 
exempts the city from liability for the acts of its po- 
licemen applies with equal force to the acts of the fire- 
men.” 

And it would seem from this and‘other cases to make 
no difference, as respects the legal liability, whether 
the organization performing such public service is a 
volunteer or not. Jewett v. New Haven, 38 Coun. 879; 
Russell v. Devon, 2 T. R. 672; Feoffees v. Ross, 12 
Clark & F. 506; Riddle v. Proprietors, 7 Mass. 187; 
McDonald v. Hospital, 120 id. 482; Boyd v. Insurance 
Patrol, 118 Penn. St. 269. But I will not pursue this 
subject further, as there is another and higherground 
upon which ourdecision may be placed. The Jnsur- 
ance Patrol is a public charity. It has no property or 
funds which have not been contributed for the pur- 
poses of charity; and it would be against all law and 
all equity to tuke those trust funds, so contributed 
for aspecial, charitable purpose, to compensate inju- 
ries inflicted or occasioned by the negligence of the 
agents or servants of the patrol. It would be carrying 
the doctrine of respondeat superior to an unreasonable 
and dangerous length. That doctrine is at best, as I 
once before observed, ahardrule. I trust and believe 
it will never be extended to the sweeping away of 
public charities; to the misapplication of funds spec- 
ially contributed for a public charitable purpose to ob- 
jects not contemplated by the donors. I think it may 
be safely assumed that private trustees, having the 
controlof money contributed for a special charity, 
could not, in case of a tort committed by one of their 
number, apply the funds in their hands to the pay- 
ment of a judgment recovered therefor. A _ public 
charity, whether incorporated or not, is but a trustee, 
and is bound to apply its funds in furtherance of the 
charity, and not otherwise. This doctrine is hoary 
with antiquity, and prevails alike in this country and 
in England, where it originated as early as the reign 
of Edward V, when it was announced in the Year 
Book of that period. 

In Feoffees v. Ross, 12 Clark & F. 506, a person eligi- 
ble for admission to the hospital brought an action for 
damages against the trustees for the wrongful refusal 
on their part to admit him. The case was appealed to 
the House of Lords, when it was unanimously held 
that it could not be maintained. Lord Cottenham 
said: “It is obvious that it would be a direct viola- 
tion in all cases of the purpose of a trust, if this could 
be done, fortbere is not any person‘ who ever created 
a trust that provided for payment out of it of damages 
to be recovered from those who had the management 
of the fund. No such provision has been made here. 








There isatrust, and there are persons intended to 
manage it for the benefit of those who are to be the 
objects of the charity. To give damages out of a trust 
fund would not be toapply it to those objects which 
the author of the fund had in view, but would be to 
divertit to a completely different purpose.’’ Lord 
Brougham said: ‘* The charge is that the governors 
of the hospital have illegally and improperly done the 
act in question, and therefore because the trustees 
have violated the statutes—therefore what? Not that 
they shall themselves pay the damages, but that the 
trust fund which they administer shall be made an- 
swerable for their misconduct. The finding on this 
point is wrong, and the decree of the court below must 
be reversed.’’ Lord Campbell: “It seems to have 
been thought, that if charity trustees have been guilty 
ofabreach of trust, the persons damnified thereby 
have a right to be indemnified out of the trust funds. 
That is contrary to all reason, justice and common 
sense. Sucha perversion of the intention of the donor 
would lead to most inconvenient consequences. The 
trustees would in that case be indemnified against the 
consequences of their own misconduct, and the real 
object of the charity would be defeated. Damagesare 
to be paid from the pocket of the wrong-doer, not 
from a trust fund. A doctrine so strange as the court 
below has laid down in the present case ought to have 
been supported by the highest authority. There is 
not any authority, not a single shred, here to support 
it. No foreign or constitutional writer can be referred 
to for such a purpose.” 

I have quoted at some length from the opinions of 
these great jurists, because they express in vigorous 
and clear language the law upon this subject. I have 
not space to discuss the long line of cases in England 
and this country in which the above principle is sus- 
tained. It is sufficient to refer to a few of them by 
name: Riddle vy. Proprietors, 7 Mass. 187; McDonald 
v. Hospital, 120 id. 482; Sherbourne v. Yuba Co., 21 
Cal. 113; Brown v. Vinalhaven, 65 Me. 402; Mitchell v. 
City of Rockland, 52 id. 118; City of Richmond v. 
Long, 17 Grat. 375; Oag v. City of Lansing, 35 Lowa, 
395; Murtaugh v. City of St. Louis, 44 Mo. 479; Patter- 
son v. Reform School, 92 Penn. St. 229; Maawmilian v. 
Mayor, 62 N. Y. 150. 

Iam glad to be able to say that no State in this 
country, orin the world, has upheld the sacredness of 
trusts with a firmer hand than the State of Pennsyl- 
vania. Not only is a trustee fora public or private use 
not permitted to misapply the trust funds committed 
to his care, but if he converts them to his own use the 
law punishes him as a thief. How much better thana 
thief would be the law itself were it to apply the trust 
funds, contributed fora charitable object, to pay for 
injuries resulting from the torts or negligence of the 
trustee? Thelatter is legally responsible for bis own 
wrongful acts. 1 understand a judgment has been re- 
covered against the individual whose negligence occa- 
sioned the injury inthis case. If we apply the money 
of the Insurance Patrol to the payment of this judg- 
ment, or of the same cause of action, what is it but a 
misapplication of the trust fund, asmuch so as if the 
trustees had used it in payment of their personal lia- 
bilities? It would be an anomaly to send a trustee to 
the penitentiary for squandering trust funds in pri- 
vate speculations, ana yet permit him to do practi- 
cally the same thing by making it liable for his torts. 
If the principle continued further were to receive any 
countenance at the hands of the court, it would be the 
most damaging blow at the integrity of trusts which 
has ever been delivered in Pennsylvania. We are not 
prepared to take this step. 

We are not unmindful of the fact that it was con- 
tended forthe defendant in error that the case of 
Feoffees v. Ross is in conflict with Docks v. Gibbs, L. 
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R., 1H. L. Cas. 93; Parnaby v. Canal Co., 11 Adol. & 
E. 223. Iam unable to see any such conflict. The 
two corporations last named were evidently trading 
corporations, and in no proper sense public charities. 
In regard to the docks, it was said by Blackburn, J., 
in Docks v. Cameron, 11 H. L. Cas. 465: ‘ There are 
several cases relating to charities which were men- 
tioned at your lordship’s bar, but were not much 
pressed, nor, as it seems to us, need they be consid- 
ered now, for whatever may be the law as to the ex- 
emptiou of property occupied for charitable purposes, 
it is clear that the docks in question can come within 
no such exemption.’’ [ willnot consume time by dis- 
cussing the case of Glavin v. Hospital, 12 R. I. 411, 
which to some extent sustains the opposite view of 
this question. Therea hospital patient, paying #8jper 
week for his board and medical attendance, was al- 
lowed to recover a verdict against the hospital for un- 
skillful treatment; and it was held that the general 
trust fundsof a charitable corporation are liable to 
satisfy a judgment in tort recovered against it for the 
negligence of its officers or agents. It is at least 
doubtful whether under its facts the case applies, and 
if it does, we would not be disposed to follow it in the 
face of the overwhelming weight of authority the 
other way, and of the sound reasoning by which it is 
supported. 

The foregoing is little more than a reassertion of the 
views of this court as heretofore expressed in this case 
by our Brother Clark. See 113 Penn. St. 269. Many 
of the authorities above referred to are there cited by 
him. We are now more fully informed as to the facts 
of the case, and can apply to them the law as indicated 
in the former opinion. 

We are all of the opinion that the Insurance Patrol 
is not liable in this action, and the judgment against it 
is therefore reversed. 


——____—_—. 


DEED—FEE-SIMPLE—REPUGNANT HABEN- 
DUM CLAUSE. 


MICHIGAN SUPREME COURT, OCT. 19, 1888. 


SMITH _V. SMITH. 


A man of some seventy years of age, who owned a large es- 
tate, and was in poor health, gave one of his sonsa deed 
by which, in consideration of love and affection, prom- 
ises made by the father, improvements on the land by the 
son, and services by the son to the father, he released 
and quit-claimed to the son ‘‘ and to his heirs, for theuse, 
benefit and support of himself and his family, and the 
proper education of his children,” habendum for life, and 
after his death to his children in fee-simple, for the uses 
therein set forth, with a covenant by the grantee to keep 
and use the property in the manner and for the purposes 
for which it is conveyed, and to make no conveyance 
during the life-time of any of his children or of his broth- 
ers or sisters. The father knew that the son was mar- 
ried, but had nochildren. Atthe sametime similar deeds 
of other property were made and delivered to each of the 
other children, and to six of the grandchildren of the 
grantor ; one other son being also childless. The grantee 
in each deed joined in executing it. Held, that the deed, 
by its granting clause, andin the intent of the grantor, 
conveyed a fee, and the habendum should be rejected for 
repugnancy. 

Howell Carr and Edward Bacon, for appellants. 


Harson D. Smith (C. I. Walker, of counsel), for ap- 
pellee. 


Lona, J. This is an action of ejectment, brought by 
plaintiff, as executor of the last will and testament of 
Joseph Smith, deceased, to recover the possession of 
about 300 acres of land in the township of Calvin, Cass 
county, said to be worth about $9,000. There is no dis- 








pute as to the facts, and the whole question turns 
upon the construction of the following deed: 


“This indenture, made this second day of February, 
in the year of our Lord one thousand eight hundred 
and eighty, between Joseph Smith and Jemimah 
Smith, his wife, both of Cassopolis, Michigan, of the 
first part, and Thomas J. Smith of the second part, 
witnesseth: that said parties of the first part, for and 
in consideration of the sum of one dollar, and in fur- 
ther consideration of love and affection and promise 
made by parties of the first part to party of the second 
part, andof improvements made on the land herein 
described by the party of the second part, and for ser- 
vice rendered to the parties of the first part by the 
party of the second part, have granted, bargained, 
sold, remised, released and quit-claimed, and by these 
presents do grant, bargain, sell, remise, release and 
quit-claim, unto the said party of the second part and 
to his heirs for the use, benefit and support of himself 
and his family, and the proper education of his chil- 
dren, the following described land situated, lying, 
and being in the township of Calvin, county of Cass, 
State of Michigan, to-wit: The east half of the north- 
east quarter, and the north-east quarter of the south- 
east quarter, and fifty-eight acres off the north end of 
the west half of the north-east quarter of section 
seven; and the north-west quarter of the south-west 
quarter, and the south-east quarter of the south-east 
quarter, and the west half of the north-east quarter of 
the south-west quarter of the south-east quarter of 
section eight, allin town seven south, of range four- 
teen west, in said county of Cass, intended to be the 
same lands deeded to me by Henry W. Smith, to have 
and hold for the period of his natural life, and after 
his death to his children in fee-simple, for the pur- 
poses and uses above set forth; and in pursuance of 
the aforesaid grant and conveyance the party of the 
second part doth covenant and agree to and with the 
said parties of the first part, their heirs, executors, 
administrators and assigns, to take, keep and use tlhe 
premises and property above described in the manner 
and for the purposes for which it is hereby and herein 
conveyed. That he will, during the period of his 
natural life, keep and preserve the same free and clear 
from levies, liens, and incumbrances. That the rents, 
profits and incomes therefrom, so far as the same shal] 
be necessary, shall be during his said life-time de- 
voted to the support of his family and the proper and 
suitable education of his children. That he will make 
no conveyance of any interest therein during the life- 
time of any of his children, or of any of his brothers 
or sisters. 

**Tn witness whereof said parties have hereunto set 
their hands and seals the day and year first above 
written. Signed, sealed and delivered in the pres- 
ence of 

** MARTHA E. Davis, (Seal. ] 
** JosePpH SMITH, [Seal.] 
“tL. D. SMITH, [Seal.} 
‘** JEMIMAH SmitH, [Seal.] 
“Tuomas J. SmitnH, [Seal.]’’ 


This deed was acknowledged in due form of law be- 
fore a notary public, and placed upon record in the 
office of the register of deeds of said county on the 
15th of August, 1887. The facts and circumstances sur- 
rounding the giving of this deed, as shown by the 
record, are that the testator, Joseph Smith, of Casso- 
polis, was in 1870 the owner of the premises in ques- 
tion, and of a large amount of other lands in Cass 
county. There is no claim but what such ownership 
continued until 1880. He was the father of eight chil- 
dren, six of whom were living at the time of his death, 
in April, 1880. Two of them had deceased, each of 
of them leaving three children. He also left a widow, 
who is still living. 
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Previous to his death, and as early as 1872 or 1873, 
he permitted his son Thomas J. Smith, with his wife, 
to go into occupation of the premises in question, and 
to continue in the occupation thereof, taking the rents 
and profits, and paying the taxes, until February, 1880, 
when the deed in question was executed. His other 
children were permitted to occupy other of his lands 
in the same way, receiving the rents and profits 
thereof. At the commencement of 1880 he was in very 
poor health, and had been for a number of years, and 
for six mouths had been confined to his home. He 
was then seventy-one years of age. In February, 1880, 
be made provision for the distribution of his property 
among his children and grandchildren, he himself pre- 
paring the form of transfer of a portion of his real es- 
tate to each of his children and grandchildren upon 
the conditions therein named. They were drawn un- 
der his special direction by his granddaughter, May 
Armstrong, and he carefully examined each paper. 
They were all precisely alike, except as to the names 
of the grantees, and the description of the property 
conveyed. 

On the 5th of February, 1880, he and his wife exe- 
cuted and acknowledged, jointly with his son Thomas 
J. Smith, the instrument hereinbefore set forth, and 
it is upon the construction of this instrument that this 
case depends. This deed was not recorded until 1887. 
At the same time, and as a part of the same transac- 
tion, said Joseph Smith executed to each of his six liv- 
ing children a note payable in real estate. The note 
executed to Thomas J. Smith was in the following 
words: 


“$3,713.00. Cassopo.is, Febry. 5, 1880. 
**On or before ten years from date, for value re- 
ceived, I bind myself, my executors, administrators, 
and assigns,to pay to Thomas J. Smith,the sum of three 
thousand seven hundred and thirteen dollars, with 
one per cent interest, in such real estate as I may have 
on hand, at a fair valuation. 
“ JOSEPH SMITH.”’ 


The notes to the other children were precisely like 
this, except as to the amount, being each of them for 
the sum of $5,000. 

On the 22d day of March following he executed his 
last will and testament, appointiug his brother, Henry 
W. Smith, plaintiff herein, sole executor, with ‘ full 
power to sell and convey any and all of my real estate 
in the settlement of my estate.”’ This last will was 
subsequently admitted to probate, and the plaintiff 
qualified as executor. Joseph Smith died April 18, 
1880. The plaintiff, as executor, took possession of all 
the real estate of the testator, except the home farm 
occupied by the widow, and the lands thus transferred 
to the several children and grandchildren as hereinbe- 
fore set forth, and he has sold and conveyed all said 
lands to which he thus took possession. An inventory 
was made of the real dud personal property of the es- 
tate, but it did not include the lands mentioned in 
the several transfers to the children and grandchildren 
referred to, which were drawn by said May Arm- 
strong, and executed in February, 1880. 

The lands described in these papers were in the pos- 
session of the several grantees. He assumed no control 
overthem. The real estate inventoried about $36,300, 
and the personal property $47,195.96. The estate has 
never been fully settled, no commissioners on claims 
have been appointed, and no claims allowed by the 
Probate Court. Part of the real estate notes, includ- 
ing the one going to Thomas J. Smith, have been paid 
in full, others in part. The home farm, being occu- 
pied by the widow, is still undisposed of, and contains 
150 acres, and was inventoried at $10,000. Thomas J. 
Smith conveyed to his wife, Eusebia, the lands in 
question on the 12th of August, 1887, and she claims 





to be the owner thereof. On the 22d day of August 
thereafter she leased the same to the defendant, 
Longsduff, for one year, with the privilege of three. 
Thomas J. Smith was married in 1869, and never had 
any children. He died September 20, 1887, leaving a 
last will and testament, by which he devised all of his 
property, both real and personal, to his wife, Eusebia 
Smith, defendant herein, which will has been duly 
probated. 

This suit is brought by the executor of Joseph 
Smith, to recover possession of the premises thus re- 
ferred to, which the defendant Eusebia Smith claims 
by virtue of said deed and by the will of her husband. 
On the trial the defendant made seventeen distinct 
requests to charge, and the plaintiff four. These re- 
quests were all refused, and the court charged the 
jury that under the facts proved in the case the plain- 
tiff was entitled to recover, and instructed them to re- 
turn a verdict accordingly, which was done. Defend- 
ant brings the case into this court by a writ of error. 
We need not discuss these several assignments of error 
separately, as the case must depend upon the con- 
struction to be given to the deed. The object to be 
arrived at by courts in construing deeds or other con- 
tracts is to ascertain clearly the intention of the 
parties. 

It is said by the court in French v. Carhart, 1 N. Y. 
102: ‘* It is a cardinal rule in the construction of con- 
tracts that the intention of the parties is to be in- 
quired into, and if not forbidden by law, is to be 
effectuated. In ascertaining this intention, if the lan- 
guage is ambiguous the courts will look at all the sur- 
rounding circumstances. Whenever the language used 
is susceptible of more than one interpretation the 
courts will look at the surrounding circumstances ex- 
isting when the contract was entered into, the situa- 
tion of the parties, and the subject-matter of the in- 
strument.”’ 

It was said by Mr. Justice Cooley in McConnell v. 
Rathbun, 46 Mich. 305: ‘‘All grauts must be construed 
reasonably, and in the light of surrounding circum- 
stances.’’ And in that case the circumstances proved 
by parol testimony controlled the construction of the 
deed. In ascertaining the true meaning of the parties, 
the entire instrument is to be examined, and provis- 
ions apparently inconsistent with each other are to be 
reconciled, if possible. 

In Smith v. Packhurst, 3 Atk. 136, Lord Chief Jus- 
tice Willes laid down the rule: ‘“‘Such a construction 
should be made of the words in the deed as is most 
agreeable to the intention of the grantor. We have 
no power, indeed, to alter the words, or to insert 
words which are not in the deed; but we may and 
ought to construe the words in the manner most 
agreeable to the meaning of the grantor, and may re- 
ject any words that are merely insensible.”’ 

It is contended by the plaintiff that the granting 
clause in the deed does not point out the extent or na- 
ture of the estate to be granted, nor does it use the 
ordinary expression ‘* forever; ’’ that the term “ heirs” 
is qualified and controlled by the expression which 
immediately follows it, showing that it was not a sim- 
ple estate in fee, but qualified by the words, *‘for the 
use, benefit and support of himself and his family, 
and the proper education of his children;’’ that these 
peculiarities show that no estate in fee was conveyed 
by the granting clause, especially when considered in 
connection with what follows. 

Plaintiff's counsel further contend that if there had 
been a simple conveyance to the grantee and his heirs 
forever, in the granting clause, it would be controlled 
by the subsequent portions of the deed, which clearly 
indicates the purpose of conveying a life-estate; that 
the habendum is not only not repugnant to the grant- 
ing clause, but is in full accord with it, when the pe- 
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culiarities of the granting clause are considered; that 
aut the death of Thomas J. Smith the property re- 
verted to the devisees under the will of the grantor, of 
which the plaintiff is the sole executor; that eject- 
meut being a mere possessory action, not necessarily 
involving the title to the property, the executor could 
maintain ejectment by the provisions of the will, 
which gives the executor ‘full power to sell and con- 
vey any and all of my real estate in settlement of my 
estate.” It is well settled by numerous cases that 
when the habendum is repugnant and contrary to the 
granting clause it is void. It can only affect the grant 
when it can be construed as consistent with the 
premises. It cannot divest the grantee of the legal es- 
tate already granted him in the premises, nor can the 
habendum frustrate a grant complete before, or abridge 
or lessen the estate granted. Nightingale v. Hidden, 
7 R. 1. 118; Pynchon v. Stearns, 11 Mete. 316; 4 Kent 
Com. 468; 2 Bl. Com. 298; Canal Co. v. Hewitt, 55 Wis. 
105; Huntington v. Lyman, 188 Mass. 205; Hafner v. 
Irwin, 344 Am. Dec. 390; Warn v. Brown, 102 Penn. St. 
352; Flagg v. Eames, 40 Vt. 23. It must be already 
vested by the granting clause, and it is void if repug- 
nant to the estate granted. 

The grantor, Joseph Smith, at thetime of the exe- 
cution of the deed in question, was, as is admitted in 
the record, a man some seventy-one years of age, and 
possessed of a large estate. He was a farmer, and had 
been in quite poor health fora number of years, and 
was confined to his house for the last six months be- 
fore his death. He had eight children, six of whom 
were living. A son, John H., had died some twenty 
years before, leaving three children, who were all liv- 
ing at the time of the execution of this deed. His 
daughter, Sarah, had died some ten years before, also 
leaving three children, who were living at the date of 
the deed. This deed was drawn by May Armstrong, 
a granddaughter, from a draft made by the grantor, 
and under his direction. Eleven other deeds were 
also drawn at the same time. The grantees in these 
deeds were the six children of the grantor and his six 
grandchildren. These deeds were all drawn from the 
same draft; the only difference in them being the 
names of the grantees and the description of the prop- 
erty. Joseph Smith examined all of [them after they 
were drawn. They were all executed by the parties 
named therein, and delivered at the same as the deed 
to Thomas J. Smith. At the death of the grantor all 
his children then living. were married and had chil- 
dren, except Thomas J. Smith and James P. Smith, 
None of the grandchildren had issue at that time. At 
the death of the grantor he was possessed of real estate 
valued at $36,300, exclusive of the real estate conveyed 
by these twelve deeds, and his personal estate 
amounted in value to over $47,000. 

Thomas J. Smith and wife had occupied these lands 
since 1872 or 1873, and had the use and profits there- 
from since that time, and the other children had the 
use and profits of the lands so conveyed to them by 
said deeds. Thomas J. Smith was married to Eusebia 
in 1869, and during the years after their marriage 
lived near the grantor. That Thomas J. Smith and 
James P. Smith and the grandchildren mentioned in 
these deeds had no children was well known to Joseph 
Smith, the grantor, at the time of the execution and 
delivery of these deeds. None of the deeds executed 
at that time were ordinary deeds poll, but were exe- 
cuted also by the grantees. The consideration ex- 
pressed is ‘‘the sum of one dollar and in further con- 
sideration of natural love and affection and of prom- 
ises made by the parties of the first part to the party 
of the second part, and of improvements made on the 
land herein described by the party of the second part, 
and for services rendered to the parties of the first 
part by the party of the second part.’’ These circum- 





stances and the recitals in the deed must have weight 
in construing this instrument. 

Is it to be presumed, taking into consideration alt 
the surrounding circumstances, that Joseph Smith in- 
tended that these lands should revert to his estate 
upon the death of the grantees without issue? This 
does not seem probable, in view of the fact that at the 
time of the execution and delivery of these deeds 
eight of the grantees had no children. The deed is, in 
its terms, plainly contradictory. It cannot be con- 
strued as one harmonious whole. The habendum is, as 
contended by defendants’ counsel, repugnant to the 
granting clause, and the condition or agreement fol- 
lowing is repugnant to the habendum, and both are re- 
pugnant to the grant or premises, and the deed can- 
not be upheld so as to give effect to all its parts. 

The granting clause is: ‘*‘ Have granted, bargained, 
sold, remised, released and quit-claimed, and by these 
presents do grant, bargain, sell, remise, release and 
quit-claim, unto said party of the second part and to 
his heirs for the use, benefit and support of himself 
and his family and the proper education of his chil- 
dren, the following described lands,’’ ete. Had the 
granting clause been followed by the usual habenduwm 
found in quit-claim deeds, no one would deny but 
that it conveyed an estate in fee; but it is insisted on 
the part of the plaintiff that there are words of limi- 
tation in the habendum which must control the grant- 
ing clause, and that such words limit the estate for life 
in the grantee, Thomas J. Smith, and at his death it 
must revert to the grantor. 

If this construction is given this deed, in our opin- 
ion, it would entirely defeat the intention of the 
grantor. That he intended to convey these lands ab- 
solutely and in fee to his children and grandchildren 
there can be no doubt. Thathe desired his children 
and grandchildren to retain possession of these lands, 
and hold the title thus conveyed, and not dispose of 
them, is equally evident. But that he intended, if any 
of these children or grandchildren died without issue, 
to deprive the family left surviving of every dollar of 
the estate, cannot be gathered from the surrounding 
circumstances, or from the language employed in the 
deed itself. 

The word ‘‘family,’”’ used in the deed, has some 
significance. The only family of James P. and Thomas 
J. Smith, the two sons, was the wife. Itis also appar- 
ent that the only family of the six grandchildren was 
husband or wife. The record does not disclose 
whether these grandcbildren were all married, but it 
is disclosed that none of them had issue; and yet in 
each of these deeds it is expressly stated that the con- 
veyance is ‘‘ for the use, benefit and support of him- 
self and his family,’ and the covenant upon the part 
of the grantee contained in the deed is “that the 
rents, profits and income therefrom, so far as the 
same shall be necessary, shall be during his said life- 
time devoted to the support of his family and the 
proper and suitable education of his children,” ete. 
We are of the opinion that it was the intention of 
Joseph Smith to convey this land to Thomas J. Smith 
in fee. We are also of the opinion that the granting 
clause inthe deed conveyed the fee to Thomas J. 
Smith, and the habendum, being repugnant to the 
granting clause, must be rejected. Thomas J. Smith 
being vested in fee under this deed, it passed to the 
defendant under the deed from the husband. This 
rule is sustained by the authorities above cited. We 
need not discuss the other questions raised, as this 
must dispose of the case. 

The judgment of the court below must be reversed, 
with costs, anda new trial ordered. The other jus- 
tices concurred. 

[See same principle in Green Buy, etc., Co. v. Hewett, 
55 Wis. 96; S. C., 42 Am. Rep. 701.] 
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NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL — JURISDICTIONAL AMOUNT. — Under the 
Code of Civil Procedure of New York, section 191, 
subdivision 3, forbidding an appeal to the Court of Ap- 
peals from any judgment if the matter in controversy, 
excluding costs, is less than $500, except in actions 
affecting title to land, unless the General Term allows 
the appeal because a question of law is involved which 
ought to be reviewed, an appeal does not lie from a de- 
cision in quo warranto as to who is the proper incum- 
bent of the office of village trustee, where the officer 
receives no salary and no perquisites. Oct. 9, 1888. 
People, ex rel Wright, v. Willard. Opinion by Earl, J. 


CORPORATIONS —- CONTRACT — VALIDITY — ULTRA 
VIRES— PUBLIC POLICY — ACTION BY STOCKHOLDER 
TO CANCEL—;COMPLAINT’—ALLEGATIONS NECESSARY. 
—(1) An agreement by a steamship company to pay a 
certain sum monthly to the owner of a competing 
line in consideration of his discontinuing running his 
vessels over that route, and agreeing not to sell or 
charter his vessels for use on it, nor to be in any way 
interested in steamships running over it, is not ultra 
vires as a contract in restraint of trade. The tendency 
of modern thought and of the ‘decisions however has 
been no longer to uphold in its strictness the doctrine 
which formerly prevailed in respect of agreements in 
restraint of trade. The severity with which such 
agreements were at first treated became more and 
more relaxed by exceptions and qualifications. This 
change was gradual, and may be considered, perhaps, 
as due mnainly to the growth and spread of the indus- 
trial uctivities of the world, and to enlarged com- 
mercial facilities, which render such agreements less 
dangerous as tending to create monopolies. The 
earlier doctrine, of course, obtained in respect of 
agreements between individuals. The limitation 
which became imposed was that the agreement should 
operate as to a locality and notas to the whole land. 
In later times the danger in such agreements seems 
only really to exist when corporations are parties to 
them; for their means and strength would better en- 
able them to buy off rivalry, and to create monopolies. 
The object of government, as interpreted by the 
judges, was not to interfere with the free right of man 
to dispose of his property or of his labor; it was to 
guard society, of which he was a member, from the 
injurious consequences of his agreement, whether 
they would arise from his own improvidence in bar- 
gaining away his means of gaining a livelihood, or in 
the deprivation to society of the advantages of com- 
petition in skilled labor. At the present day there is 
not that danger, or at least it does not seem to exist 
toan appreciable extent, except possibly as suggested 
in the case of corporations. In their supervision and 
in their restriction within the limits of their chartered 
powers the government and the public are directly in- 
terested. Corporations are great engines for the pro- 
motion of the public convenience, and for the develop- 
ment of public wealth, and so long as they are con- 
ducted for the purposes for which organized they 
are a public benefit; but if allowed to engage without 
supervision, in subjects of enterprise foreign to their 
charters, or if permitted unrestrainedly to control 
and monopolize the avenues to that industry in 
which they are engaged, they become a public men- 
ace, against which public policy and statutes design 
protection. Where therefore the provisions of agree- 
ments in restraint of competition tend beyond meas- 
ures for self-protection, and threaten the public good 
in a distinctly appreciable manner, they should not be 
sustained. The apprehension of danger to the public 
interests however should rest on evident grounds, and 
courts should refrain from the exercise of their equit- 
able powers in interfering with and restraining the 





conduct of the affairs of individuals or of corpora- 
tions, unless their conduct, in some tangible form, 
threatens the welfare of the public. The doctrine re- 
lating to contracts in restraint of trade has been 
elaborately discussed in a careful opinion of Andrews, 
J., in the recent case of Match Co. v. Roeber, 106 N. 
Y. 473. Under the authority of that case it may be 
said that no contracts are void, as being in general re- 
straint of trade, where they operate simply to prevent 
a party from engaging or competing in the same busi- 
ness. It is there said (106 N. Y. 483): ** To the extent 
that the contract prevents the vendor from carrying 
on the particular trade, it deprives the community of 
any benefit it might derive from his entering into 
competition. But the business is open to all others, 
and there is little danger that the public will suffer 
harm from lack of persons to engage in a profitable 
industry. Such contracts do not create monopolies. 
They confer no special or exclusive privileges.’ Un- 
der the doctrine of that case it is difficult to see how 
these contracts which are complained of here are open 
to the objection suggested by counsel. Regarded only 
in the light of what they tended to effect, these agree- 
ments removed a business rival, whose competition 
may have been deemed dangerous to the success or 
maintenance of the business of the Old Dominion 
Company. They could not, of course, exclude all com- 
petition in the business, but could in that particular 
case. How then is the result different from the sim- 
pler case of the sale by an individual of his business 
and his right to conduct it in a particular part of the 
land. The doctrine held by this court in Match Co. v. 
Roeber, supra, should control in the case at bar, and 
these contracts therefore cannot be considered ob- 
jectionable on the ground that they restrained com- 
petition. Whether competition in this particular 
business would be a public benefaction, or its restraint 
a source of prejudice, we are unable, of course, to 
judge. Ido not think that competition is invariably 
a public benefaction, for it may be carried on to such 
a degree as to become a general evil. The conclusion 
at which we have arrived as to these contracts would 
seem to dispose of this case, and make further con- 
sideration useless, for the plaintiff makes them the 
basis of his action. The relief he has sought is the pre- 
vention of a misappropriation of corporate funds by 
the officers of the company, and the annulment of 
these contracts as obtained by deception. (2) The com- 
plaint alleged that one of the defendants, for the pur- 
pose of extorting money, threatened to have the com- 
pany of which he was president run steamships in 
opposition to the Old Dominion Company, and thereby 
induced the latter to agree to make him monthly pay- 
ments in consideration of an agreement to withdraw 
the opposition; that the Old Dominion Company had 
been succeeded by a new company, of which plaintiff 
was a stockholder, and that this company had made a 
new contract modifying the former one; that plaintiff 
has requested the directors of his company to pay no 
more money under it and to bring an action for its 
cancellation, which they have refused to do. Held, 
that as the complaint does not allege any fraud to 
which the officers of the Old Dominion Company were 
parties, nor any deception or collusion as to the sec- 
ond contract, it does not show any right in plaintiff 
to sue for cancellation. In every case the exercise of 
jurisdiction in equity rests in the sound discretion of 
the court, and depends upon the special circumstances 
disclosed. McHenry v. Hazard, 45 N. Y. 580; Dodge 
v. Woolsey, 18 How. 331. In Hawes vy. Oakland, 104 
U.S. 450, Miller, J., asserted the doctrine established 
in the case of Dodge v. Woolsey to be that to enablea 
stockholder in a corporation to sustain in a court of 
equity, in his own name, a suit founded on a right of 
action existing in the corporation itself, there must 
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exist as a foundation for the suit, “some action or 
threatened action of the managing board of directors 
or trustees of the corporation, which is beyond the au- 
thority conferred on them by their charter or other 
source of organization; or such a fraudulent transac- 
tion, completed or contemplated by the acting mana- 
gers, in connection with some other party, or among 
themselves, or with other shareholders, as will result 
iu serious injury to the corporation, or to the interests 
of the other shareholders; or where the board of di- 
rectors, or a majority of them, are acting for their 
own interest in a manner destructive of the corpora- 
tion itself, or of the rights of the other shareholders.” 
We coucur in the adoption of these principles for ap- 
plication to such actions. But it is not made to appear 
here that there was any collusion between the officers 
of the New York Company and these defendants; 
and as to the second contract, which was made be- 
tween these defendants and the Delaware Company, 
of which plaintiff was a stockholder, there is no allega- 
tion whatever of any deception or collusion. We 
think as these contracts were not ultra vires, or assail- 
able on grounds of public policy, that they were such 
as came within the discretionary powers of the board 
of management to make in the interests of the cor- 
poration. Within the limits of the chartered au- 
thority the officers of a corporation have the fullest 
power to regulate the concerns of the company accord- 
ing to their best judgment. It is true that the pow- 
ers conferred upon its agents by the charter of a cor- 
poration cannot be transcended by any considerations 
of expediency which they suppose may result to the 
stockholders from an act not within the scope of their 
authority (McCullough v. Moss, 5 Denio, 567); but 
these contracts were such as the corporation could 
legitimately make, and consequently came within the 
scope of the ordinary powers of corporate manage- 
ment. Oct. 16, 1888. Leslie v. Lorillard. Opinion 
by Gray, J. 

CosTs—RIGHT TO—TRESPASS—QUESTION OF TITLE TO 
REAL PROPERTY.—On a complaint for trespass by in- 
serting stove-pipes in plaintiff's chimneys, causing 
smoke and dust to flow into his rooms, no ‘claim of 
title to real property arises upon the pleadings,” 
within the Code of Civil Procedure of New York, sec- 
tion 3228, allowing costs to plaintiff in such case, 
though defendant alleges that the wall between the 
two buildings is a party-wall, standing partly on the 
lot of each, and that the chimney is the common prop- 
erty of both parties, as the ownership of the chimney 
is not decisive of the question of its improper use. 
The ownership of the wall exclusively by plaintiffs, or 
in common with the defendant, could not affect the 
recovery in such an action. If defendant had a per- 
fect right to the use of the chimney that would not 
excuse him if he was responsible for the excessive 
emission of smoke and dirt upon plaintiffs’ premises. 
“'Title’’ as mentioned in the Code, under the authori- 
ties, means right of possession. Ehle v. Quackenboss, 
6 Hill, 587; Heintz v. Dellinger, 28 How. Pr. 39; Rath- 
bone v. McConnell, 21 N. Y. 466. The defendant by 
his pleading did not lay claim to any real estate of the 
plaintiffs,or to an easement therein. The inquiry was as 
toa fact which was really:immaterial in its bearing upon 
the result. If the wall was a party-wall, then the only 
question was as to the manner of the use of the chim- 
ney therein. If it was the plaintiffs’ wall that ended 
the matter, and the possession being in them, the 
question would be as to the injury caused, if any, by 
the smoke and dirt from defendant’s stove-pipes. The 
plaintiffs were called upon to prove that the defend- 
ant was disturbing them in their possession of, and 
not their rights of possession to, property; and if 
they prove damages resulting from his acts, they 
would be entitled to recover in their action. We 





think that a proper application of the rule in the gec- 
tion relied upon by plaintiffs requires the existence in 
the pleading of an assertion of a claim of title to realty, 
which, if proved, will defeat or maintain the action, 
as the case may be. But here the defendant’s plead- 
ing suggests no such issue. It goes no further, in legal 
contemplation, than to oppose plaintiff's claim for 
damages by the allegation of a fact which may be per- 
fectly true, and yet not be at all inconsistent with a 
recovery by plaintiffs. Even if the wall was a party- 
wall, that fact would not be a defense to an improper 
use of the chimneys by defendant whereby his neigh- 
bors were damaged. Thus the real and only question 
presented by the pleadings is seen to be whether the 
defendant interfered with any of plaintiffs’ rights to 
the enjoyment of their property. Oct. 16,1888. Dun. 
ster v. Kelly. Opinion by Gray, J. 


EASEMENT—EXTINGUISHMENT—NON-USER WITH IN- 
TENT TO ABANDON.—Plaintiff's grantor, by deed from 
defendant’s grantor, had obtained the right to draw 
water by a pipe from a spring; and within the year 
following, for a sum of money and the grant of a simi- 
lar easement in another spring, by an unrecorded 
written agreement relinquished the first easement. 
For twenty years neither plaintiff nor those through 
whom he claimed, used or claimed use of the ease- 
ment, but obtained water from the latter spring or 
other sources. Defendant derived title to the land on 
which the first spring was situated through deeds none 
of which recognized the existence of the former ease- 
ment, and he was without notice of such claim, and 
he and his privies continually used part or all of the 
water from the spring. Held, that the easement was 
extinguished by non-user with intent to permanently 
abandon, and the fact that the agreement was not re- 
corded was immaterial. Vogler v. Geiss, 51 Md. 407; 
Steere v. Tiffany, 13 R. I. 568; Dyer v. Sanford, 9 
Metce. 395; Curtis v. Noonan, 10 Allen, 406; Morse vy. 
Copeland, 2 Gray, 302; Pope v. Devereux, 5 id. 409; 
King v. Murphy, 140 Mass. 254; Queen v. Chorley, 12 
A. & E. (N. S.) 515; Crossley v. Lightowler, L. R., 2 
Ch. 482; Cartwright v. Maplesden, 53 N. Y. 622; Bank 
v. Nichols, 64 id. 65. In Washb. Easem. (5d ed.) 
661, and subsequent pages, the author says: ‘The 
owner of an easement may destroy his right to the 
same by actually abandoning the right as well as the 
enjoyment, especially if a third party become inter- 
ested in the servient estate after such act of abandon- 
ment; and it would operate unjustly upon him if the 
exercise of the easement were resumed in favor of the 
dominant estate. It is not easy to define, in all cases, 
what would be such act of abandonment as would de- 
stroy a right of easement, and each case seems to bea 
matter for a jury to determine. But nothing short of 
an intention so to abandon the right would operate to 
that effect, unless other persons have been led by such 
acts to treat the servient estate as if free of the servi- 
tude, and the same could not be resumed without do- 
ing an injury to their rights ‘in respect to the same. 
And in thisit is not intended to embrace questions 
which may arise from a mere non-user of an easement.” 
“The question of abandonment is one of intention, 
depending upon the facts of the particular case. But 
time is not a necessary element in a question of aban- 
donment. A cesser to use, accompanied by an act 
clearly indicating an intention to"abandon the right, 
would have the same effect as a release, without refer- 
ence to time.” ‘Although an abandonment is some- 
times inferred from a non-user for twenty years, it 
seems to depend less upon the duration of the time 
than the acts which accompany the ceasing to use the 
easement, for its effect upon the right. The length of 
time that this is contined is one of the elements from 
which the intention to abandon or retain the right is 
inferred. * * * The cesser to use, coupled with 
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any fact clearly indicative of an intention to abandon 
the right, would have the same effect as a_ release, 
without any reference to the time during which such 
cesser has continued.’’ And the text of the learned 
author is well supported by the authorities which he 
cites. Oct. 26, 1888. Snell v. Levitt. Opinion by 
Earl, J. 


EJECTMENT—PARTIES—LESSOR OF OCCUPANT— JUDG. 
MENT—RIGHT TO POSSESSION—OCCUPANT OF LEASED 
LAND—PRESUMPTION OF TENANCY.—(1) Under the 
Code of Civil Procedure of New York, section 1502, 
providing that in actions for possession of land, the 
occupant must be made defendant, fand section 1503, 
that others claiming rights may be defendants, a judg- 
ment in ejectment against the occupant for non-pay- 
ment of rent, where the alleged lessor of the occupant 
was not made defendant, gives plaintiff a lawful right 
to possession, but does not settle any other right as 
against such lessor. (2) One in possession of land sub- 
ject to a Van Rensselaer perpetual lease, with a right 
of re-entry for non-payment of rent, though he claims 
under a quit-claim deed from a person formerly in 
possession, is presumed to hold under the lease, in the 
absence of proof of adverse possession; nor is the case 
affected by neglect of the lessor or his successors to 
demand rent in the past. Where the relation of land- 
lord and tenant is once established, as it was by the 
concession of the parties here, it attaches to all who 
may succeed to the possession under the tenant, how- 
ever remotely. In Jackson v. Harsen, 7 Cow. 323-325, 
Judge Woodworth discusses and asserts this doctrine 
on principle and authority. In the entire absence of 
any proof to the contrary, the occupation by plaintiff's 
grantors will be controlled by this presumption, and 
they will be deemed to have entered as tenants under 
the lease. In Whiting v. Edmunds, 94 N. Y. 309, it 
was held that ‘‘ where the relation of landlord and 
tenant has been once established, the possession of the 
latter, and that of his grantees and assignees, is the 
possession of the landlord, and not hostile or adverse 
(Jackson v. Davis, 5 Cow. 129; Sands v. Hughes, 53 N. 
Y. 293); and this is true, even where the grantee has 
taken a deed of the fee in ignorance of the fact that 
his grantor stood in the relation of a tenant—the lat- 
ter denying any such relation (Jackson v. Scissam, 3 
Johns. 499).’” And speaking of the presumption that 
the possession of the tenant continues always in sub- 
ordination to the title of the landlord, Finch, J., con- 
tinues: ‘‘This presumption may be rebutted; but to 
do so effectively, and initiate an adverse holding, the 
tenant must surrender the possession to the landlord, 
or do something equivalent to that, and bring home to 
him knowledge of the adverse claim” (citing cases). 
That this lease was perpetual does not affect the case. 
These leases are of great antiquity. A discussion of 
their origin seems unnecessary here; for by more or 
less recent decisions of this court, their validity and 
effect have been settled. But it may be pertinently 
added, perhaps, that whether we turn to the earlier 
periods of the civil law, or to the later history of the 
common law, we never find that it was supposed that 
the ownership of the grantor of such a lease was ever 
either extinct or dormant. It was kept alive (as here) 
by a power of re-entry on non-payment of the rent, a 
right of pre-emption in case of sale, and a certain con- 
trol over the use of the land. By non-payment of the 
ground-rent, a forfeiture is worked, and (aside from 
the rent) the chance of such a termination constitutes 
nearly the only interest left to the owner. The rights 
of the tenant or grantee were almost as extensive as 
those of an owner; but the, obligations were always 
dominant. So the civil law regarded his interest; and 
it deemed him capable of selling the land to a buyer, 
who would gain the same extensive rights, but never- 





theless with the same obligation of annual rent pay- 
ment. As to non-payment of rent, or the neglect to 
demand or collect any, in the past, no presumption is 
thereby created which affects the existence of this 
lease. In the case of Jackson v. Davis, 5 Cow. 123, 
questions were discussed similar to those raised here. 
Sutherland, J., in his opinion, says: ‘‘ But it is said 
that although a person succeeding a tenant isto be 
presumed to have taken as tenant also, yet he may re- 
pel that presumption by showing that he did not take 
in that character; and that the testimony of James 
Davis shows that the defendant purchased the premi- 
ses in question, not as leasehold property, but in fee 
absolute; * * * but whether he gavea deed with 
covenants or warranty, or only a quit-claim, does not 
appear. Admitting however that he purchased and 
entered upon the premises under an absolute convey- 
ance in fee, he still, in judgment of law, entered as the 
tenant of the Van Schaicks. * * * But it is said 
that * * * an abandonment of the title on the 
part of the Van Schaicks is to be presumed, inasmuch 
as there is no proof of the payment of rent or any ac- 
knowledgment of tenancy within twenty years. 
* * * Satisfaction of the rent might possibly be pre- 
sumed * * * after a forbearance of twenty years. 
* * * But where the relation of landlord and ten- 
ant is once established, under a sealed lease, the mere 
circumstance that the landlord has not demanded the 
rent cannot justify the presumption that he has ex- 
tinguished his right to it by a conveyance of the inter- 
est in remainder or reversion to his tenant.’’ In Lyon 
v. Odell, 65 N. Y. 28 (an action for rent under one of 
the Van Rensselaer perpetual leases), no rent had been 
paid for about fifty-one years, and the question was 
whether the law indulged the presumption that all the 
rights reserved by Van Rensselaer in the lease had 
been released or extinguished; and it was held, on the 
authority of Jackson v. Davis, that there was no such 
presumption. When we consider, then, what there is 
in this case to prove a title by possession hostile to the 
landlord's title, we find nothing but non-payment of 
rent in the past, and ,the quit-claim deed by the St. 
Johns to plaintiff. We find no open or notorious act 
proved which indicated in any feature an adverse 
holding; or which brought notice home to the lessor, 
or his successors in interest, of any hostile holding. A 
deed of release and quit-claim is to be deemed effec- 
tual as a grant under our statute, it is true; but while 
a conveyance may be effected thereby, it is, as it says, 
only the release to the grantee of whatever title orin- 
terest the grantor has. The force and significance are 
absent which attend a conveyance with covenants of 
title, etc. It passes the title as the grantor held it, 
and the grantee takes only what the grantor could 
lawfully convey. May v. Le Claire, 11 Wall. 217, 232. 
It cannot be deemed as of necessity implying a title hos- 
tile to that of the landlord, for its language does not 
import or imply so much. It would convey a lease- 
hold interest, and holding under it would not be in- 
consistent with holding under the lease. When the 
plaintiff received it he may or he may not have been 
ignorant of the lease, and of the nature of his grantor’s 
holding; but whatever his knowledge, he will be pre- 
sumed to have entered under the lease, unless he can 
show that he brought home to the lessor, or his suc- 
cessor in interest, knowledge of hisclaim to hold ad- 
versely. As there is no evidence of any such act on 
the part of the plaintiff, or of his grantors, the plain- 
tiffs action must fail. He has not succeeded in prov- 
ing a title to the land superior to that of defendant 
Church. Nor can plaintiff claim here that the title to 
the premises is in him under the lease. His complaint 
alleged ownership in fee of the premises, and the judg- 
ment at Special Term awarded him possession as such 
owner. The action was in hostility to the lease, and 
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Bradt vy. Church. Opinion by Gray, J. 


MANDAMUS—TO COMMISSIONER OF PUBLIC WORKS— 
CONTROL OF STREETS—APPEAL—REVIEW.—Where the 
commissioner of public works, after being compelled 
to give the relator a permit to remove a pavement in 
order to lay its track, appeals from the order granting 
the mandamus, and the track is laid, and the commis- 
sioner out of office, the case is not of sufficient im- 
portance to be heard on the merits, as the city, not 
being a party, is not bound by the judgment. Oct. 16, 
1888. People, ex rel. Twenty-third St. Ry. Co., v. 
Squire. Opinion per Curiam. 


RAILROADS — CONSTRUCTION —BOND FOR COMPLI- 
ANCE WITH CONTRACT—CONDITIONS—REFUSAL TO AC- 
CEPT — MANDAMUS — FRANCHISE — VALIDITY OF RE- 
QUIREMENTS.—(1) By Laws of New York, 1886,'chapter 
642, section 1, it is required that.the right to construct 
a street railroad shall be sold at public auction to the 
bidder agreeing to give the largest percentage per an- 
num of the gross receipts of the company, with se- 
curity forthe fulfillment of the agreement, and for 
the commencement and completion of the road 
within the time limited by the act; and that notice 
shall be given of such sale and of the conditions on 
which the right wiil be granted. Section 3 provides 
that the security required shall be a bond ‘in such 
form, condition, amount and sureties as shall be re- 
quired and approved by the comptroller or other chief 
fiscal officer.’’ Held, that the comptroller cannot in- 
sert any conditions in the bond other than for pay- 
ment of the percentage of receipts, and commence- 
ment and completion of the road within the time lim- 
ited, unless required by the resolution of the council, 
and specified in the notice of sale. (2) Where a bond 
has been prepared by the purchaser in form and 
amount and with sureties as approved by the comp- 
troller, his only objection being that it does not con- 
tain conditions required by him, but not specified in 
the resolution of the council, nor in the notice of sale, 
its acceptance may be compelled by mandamus. (3) 
A franchise granted to a street railway company is 
not void, though the resolution granting it require the 
company to carry passengers to and from points be- 
youd one of its termini for a single fare, there being a 
method under the statutes by which the right may be 
acquired to use the track of another company run- 
ning to those points. Oct. 16, 1888. People, ex rel. 
West Side Ry. Co., v. Barnard. Opinion by Earl, J. 


STATUTE OF LIMITATIONS—PART PAYMENT—WIT- 
NESS—COMPETENCY—TRANSACTION WITH DECEDENT— 
COSTS — RIGHT TO COSTS— REFERENCE OF CLAIM 
AGAINST EXECUTOR.—(1) The statute of limitations 
begins to run against an action by a wife against the 
administrator of her deceased husband, for a balance 
due from him on a contract to pay her an annual sum 
for supporting the family, from his last annual pay- 
ment thereon; such payments taking the entire 
balance out of the statute. Smith v. Velie, 60 N. Y. 
106. (2) In such an action a question of plaintiff as to 
who furnished the family support during the exist- 
ence of the marriage is not objectionable under the 
Code of Civil Procedure of New York, section 829, dis- 
qualifying a party from testifying as to a transaction 
with a decedent, as it does not necessarily call for 
such a transaction. (3) A special proceeding under 
the Revised Statutes of New York, part 2, chapter 6, 
article 2, section 37, providing that on a reference by 
consent of a claim against an executor, the proceed- 
ings shall be same asin an action, and costs may be 
adjudged as in an action against executors, is not gov- 
erned by the Code of Civil Procedure, sections 1835, 
1836, authorizing the giving of costs upon a judgment 
against an executor only when, after notice has been 








published to present claims, the executor unreason- 


ably resists the claim, or refuses to refer it for adjust. 
ment, and costs in such proceeding should be awarded 
by the Special and General Terms. Field v. Field, 77 
N. Y. 294. Oct. 23, 1888. Denise v. Denise. Opinion 
by Gray, J. 


TRIAL—BY COURT—SPECIAL FINDINGS—WITNESS— 
COMPETENCY — TRANSACTIONS WITH DECEDENT,— 
(1) In an action to charge defendants as trustees of cer- 
tain stocks alleged to be plaintiff's, and to have been 
delivered to defendants’ testator in fraud of plaintiff's 
rights, findings merely referring to the stock as plain- 
tiff’s, and as delivered iv fraud, after a refusal to so 
find, will not be construed to conflict with the formal 
findings that such stocks were not plaintiff's, and not 
so delivered in fraud, cspecially when the last-named 
findings are followed by a refusal to find the questions 
of law for plaintiff. (2) In such ‘case, plaintiff's hus- 
band, who was alleged to have fraudulently delivered 
the stocks to defendants’ testator, is incompetent to 
testify, as a witness for her, whether he delivered the 
stocks to testator, and under what circumstances, un- 
der the Code of Civil Procedure of New York, section 
829, disqualifying a party or persons interested in the 
event of an action against a personal representative 
from testifying to a personal transaction had with the 
decedent, as he would be relieved from responsibility 
for his fraud by a recovery against defendants. Oct. 
23, 1888. Redfield v. Redfield. Opinion by Earl, J. 


TROVER—DEFENSE BY WAREHOUSEMAN—PROPERTY 
IN ANOTHER--WITN ESS—COMPETENCY—TRANSACTIONS 
WITH DECEASED PERSONS.—(I) A warehouseman who 
surrenders to the executors of an estate property left 
with him on storage by the testator’s wife may defend 
against the wife for the conversion by setting up the 
title of the husband. Transportation Co. v. Barber, 
56 N.Y. 544. (2) Defendant in such action is, under the 
Code of Civil Procedure of New York, section 829, one 
who claims title through or under a deceased person, 
and plaintiff cannot testify in her own behalf as to 
personal transactions with her husband. Oct. 16, 1888. 
Mullins v. Chickering. Opinion by Finch, J. 


+ —— 


UNITED STATES SUPREME COURT AB- 
STRACT. 

CONSTITUTIONAL LAW—INTER-STATE COMMERCE— 
DRUMMERS’ TAX.—The act of Texas of May 4, 1882, im- 
posing a license tax on drummers and others selling 
goods by sample or otherwise, or soliciting trade, is a 
regulation of commerce, and unconstitutional as to 
citizens of other States. We cannot perceive any dis- 
tinction between this case and that of Robbins v. 
Shelby Taxing Dist., 120 U. 8S. 489. The Tennessee 
law in that case declared that “all drummers, and all 
persons not having a regular licensed house of busi- 
ness in the taxing district, offering for sale or selling 
goods or merchandise therein by sample, shall be re- 
quired to pay to the county trustee the sum of $10 per 
week, or $25 per month, for such privilege;’’ and it 
was made a misdemeanor, punishable by fine, to exer- 
cise such occupation without having first paid the tax, 
or obtained the license required therefor. The plain- 
tiff in error in that case was a citizen of Ohio, and was 
convicted for selling goods by sample for an Ohio firm 
without having paid the tax or obtained the required 
license. The law was in all substantial respects the 
same, and the circumstances were substantially the 
same asin the case now presented. Indeed this is 
conceded by the Court of Appeals of Texas in its opin- 
ion. But it isstrennously contended by that court 
that the decision of this court in Robbins v. Shelby 
Taxing Dist. is contrary to sound principles of consti- 
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tutional construction, and in conflict with well-adju- 
dicated cases formerly decided by this court, and not 
overruled. Even if it were true that the decision re- 
ferred to was not in harmony with some of the pre- 
vious decisions, we had supposed that a later decision 
in conflict with prior ones had the effect to overrule 
them, whether mentioned and commented on or not. 
And as to the constitutional principles involved, our 
views were quite fully and carefully, if not clearly 
and satisfactorily, expressed in the Robbins Case. We 
do not propose to enter upon arenewed discussion of 
the subject at this time. If any further illustration is 
needed of the unconstitutionality of local burdens im- 
posed upon inter-State commerce by way of taxingan 
occupation directly concerned therein, reference may 
be made to the still more recent case of Leloup v. Port 
of Mobile, 127 U. S. 640, which related to a general 
license tax on telegraph companies, and was decided 
by the unanimous concurrence of the court. Oct. 29, 
1888. Asher v. State of Texas. Opinion by Brad- 
ley, J. 

INTOXICATING LIQUORS—ILLEGAL SALES.— 
Habeas corpus will not be granted by the Supreme 
Court of the United States in favor of the captain of 
asteamer licensed to navigate the public waters of 
the United States, who has been committed under the 
laws of Pennsylvania, for selling liquor on the 
steamer, without license while within the limits of 
that State. The statute does not interfere with any 
constitutional right secured to the petitioner. Not- 
withstanding he has the right, under the navigation 
laws, to employ the steamer Mayflower on the public 
navigable waters of the United States, he is subject, 
while on waters within the limits of Pennsylvania, to 
such lawful regulations as that Commonwealth has 
established for the purpose of promoting the health 
and morals of its people. The statute in question, re- 
straining and regulating the sale of vinous, spirituous, 
malt and brewed liquors, belong to that class of regu- 
lations. Pennsylvania cannot prevent the navigation 
of public waters within its limit by vessels or boats 
licensed under the laws of the United States, but it 
can forbid the retailing of spirituous liquors upon such 
vessels, while they are within its territorial limits, ex- 
cept as authorized by itslaws. If Congress, under the 
grant of power to regulate commerce between the 
States, can, by direct legislation upon the subject, 
override the statute of Pennsylvania, so far as it applies 
to persons controlling vessels or boats employed in 
such commerce within its limits—a proposition which 
cannot, I think, be sustained—it has not exercised 
that power. Aug. 7, 1888. Ex parte Clark. Opinion 
by Harlan, J. 


INTER-STATE COMMERCE — TELEGRAPH COM- 
PANIES—TAXATION.— Where a tax levied by a State 
upon a telegraph company consists of taxes on mes- 
sages between points out of the State and points 
in the State, and on messages between points 
within the State and on messages between 
points in different States, but passing through 
the State, and the record discloses the amount 
assessed on each class, no recovery can be had, except 
in respect to messages transmitted wholly within the 
State. Ratterman v. Telegraph Co., 8 Sup. Ct. Rep. 
1127. Oct. 22, 1888. Western Union Tel. Co. v. Com- 
monweallih of Pennsylvania. Opinion by Fuller, C. J. 


INTER-STATE COMMERCE — LICENSING ENGI" 
NEERS—DUE PROCESS OF LAW—CRIMINAL LAW—PLACE 
OF TRIAL.—(1) The Alabama act of June 1, 1887, pro- 
viding that engineers and other railroad employees 
shall be examined by amedical board to determine 
whether or not they are ‘“color-blind,’’ imposing the 
expense thereof on the company employing them, 
and making their employment penal unless they have 








certificates of fitness, is not repugnant to the power 
vested in Congress to regulate commerce, applied to a 
railway company having its lines, on which the en- 
gineer runs, in different States. Following Smith v. 
Alabama, 8 Sup. Ct. Rep. 564. (2) Nor does the pro- 
vision therein requiring the company to pay the ex- 
amination fees deprive the company of property with- 
out due process of law, in violation of the fourteenth 
amendment of the Constitution of the United States. 
(3) The provision of article 3 of the Cunstitution of the 
United States, that trials of all crimes shall be in the 
State where committed, applies only to trials in the 
Federal courts. Oct. 22, 1888. Nashville, C. & St. L. 
Ry. Co. v. State of Alabama. Opinion by Field, J. 


MANDAMUS—TO PUBLIC OFFICER—PENSIONS—COM- 
MISSIONER—INCREASED RATE.—(1) Where on applica- 
tion foran increased pension, the commissioner of 
pensions rerates the applicant, mandamus will not lie to 
the commissioner toassign him to a different class; 
the decision of the commissioner rerating the appli- 
cant isan exercise of official discretion. (2) Where 
the petition for mandamus avers, that on appeal to 
the secretary of the interior, the claim was adjudi- 
cated, and his right to the increase established, but 
that the commissioner refused to carry out the order 
of the secretary, a prima facie case is made for at least 
a rule to show cause why mandamus should not issue. 
Oct. 22, 1888. United States, ex rel. Dunlap, v. Black. 
Opinion by Bradley, J. 


STATUTE OF LIMITATIONS—BANKS—PAYMENT ON 
FORGED CHECK.—Where a bank pays the amount of a 
check, payable to the order of a particular person, to 
one presenting it with a forged indorsement of the 
payee’s name, both parties supposing the indorsement 
to be genuine, the right of action of the bank to re- 
cover the money from the person so obtaining it ac- 
crues immediately, and does not depend upon a de- 
mand by the bank, and is barred within six years 
from that date by section 382 of the New York Code 
of 1877, limiting actions on a contract obligation or 
liability, expressed or implied, except a judgment or 
sealed instrument, to six years after cause accrues. 
In order to avoid confusion in dealing with this ques- 
tion, it is important to keep in mind the difference be- 
tween the liability of a bank to a depositor and the 
liability to the bank of a person who has received 
money from it upon a forged check or order. It is 
true that the liability in either case is that of debtor, 
not that of trustee or bailee; but there the resem- 
blance ceases. The specific money deposited does not 
remain the money of the depositor, but becomes the 
property of the bank, to be invested and used as it 
pleases; its obligation to the depositor is only to pay 
out an equal amount upon his demand or order; and 
proof of refusal or neglect to pay upon such demand 
or order is necessary to sustain an action by the de- 
positor against the bank. The bank cannot discharge 
its liability to account with the depositor to the ex- 
tent of the deposit, except by payment to him, or to 
the holder of a written order from him, usually in the 
form of acheck. If the bank pays out money to the 
holder of a check upon which the name of the depos- 
itor, or of apayee or indorsee, is forged, it is simply 
no payment as between the bank and the depositor; 
and the legal state of the account between them, and 
the legal liability of the bank to him, remain just as 
if the pretended payment had not been made. Bank 
v. Whitman, 94 U.S. 343. Butas between the bank 
and the person obtaining money on a forged check or 
order the case is quite different. The first step in 
bringing about the payment is the act of the holder of 
the check in assuming and representing himself to 
have a right, when he has not, to receive the money. 
One who, by presenting forged paper to a bank, pro- 





442 


THE ALBANY LAW JOURNAL. 





cures the payment of the amount thereof to him, even 
if he makes no express warranty, in law represents 
that the paper is genuine; and if the payment is made 
in ignorance of the forgery, is liable to an action by 
the bank to recover back the money, which in equity 
and good conscience has never ceased to be its prop- 
erty. It is not a casein which a consideration, which 
has once existed, fails by subsequent election or other 
act of either party, or of a third person; but there is 
never, at any stage of the transaction, any considera- 
tion for the payment. Espy v. Bank, 18 Wall. 604; 
Gurney v. Womersley, 4 El. & Bl. 133; Bank v. Mor- 
ton, 4 Gray, 156; Aldrich v. Butts, 5 R. I. 218; White 
v. Bank, 64 N. Y. 316. Whenever money is paid upon 
the representation of the receiver that he has either a 
certain title in property transferred in consideration 
of the payment, ora certain authority to receive the 
money paid, when in fact he has no such title or au- 
thority, then although there be no fraud or inten- 
tional misrepresentation on his part, yet there is no 
consideration for the payment, and the money re- 
mains, in equity and good conscience, the property of 
the payer, and may be recovered back by him, with- 
out any previous demand, as money had and received 
to his use. Hisright of action accrues, and the stat- 
ute of limitation begins to run, immediately upon the 
payment. Thusin the early case of Bree v. Holbech, 
2 Doug. 654, where an administrator received the 
amount of the mortgage money upon his assignment of 
a mortgage purporting to be made tothe deceased, but 
in fact a forgery, of which both parties were ignor- 
ant, it was held by Lord Mansfield and the Court of 
King’s Bench that the right of action to recover back 
from the administrator the money so paid was barred 
by the statute of limitations in six years from the 
time of the payment. Soin Bank v. Van Gieson, 18 
Johns. 485, where a promissory note payable at 
the Bank of Geneva was left by the indorsers with 
the Utica Bank for collection, and sent by it to the 
Bank of Geneva for that purpose, and the amount was 
afterward paid by the Utica Bank to the indorsers 
upon the mistaken supposition that it had been paid 
to the Bank of Geneva by the maker, when in fact it 
bad not, and it was not pretended that the Utica 
Bank had been guilty of any negligence, the Supreme 
Court of New York held that notice of the fact that 
the note had not been paid by the maker was unnec- 
sary to maintain an action by the Utica Bank to re- 
cover back the money from the indorsers; and Chief 
Justice Spencer said: *‘The plaintiffs’ ground of ac- 
tion then is that the money was paid to the defend- 
ants under a mistake of facts. The defendants are 
not bailees or trustees of the money thus received. It 
was paid and received as their money, and not as 
money to be kept for the plaintiffs. In such a case it 
wus not necessary to make a demand prior to the suit, 
for a request was not essential to the maintenance of 
the action, nor did the defendants’ duty to return the 
money erroneously paid arise upon request.’’ In 
Bank v. Daniel the acceptor and indorsers, upon tak- 
ing up a bill of exchange for $10,000, which had been 
duly protested for non-payment, paid ten per 
cent as damages, under a mistake as to the local law 
upon the subject. Upon a bill in equity to relieve 
against the mistake, and recover back the money, this 
court, while holding that such a mistake gave no 
ground for relief, also held that if it did, the statute 
of limitations ran, in equity as well as at law, from 
the time of the payment, saying: “If the $1,000 
claimed as damages were paid to the bank at the time 
the bill of exchange was taken up, then the cause of 
action to recover the money (had it been well 
founded) accrued at the time the mistaken payment 
was made, which could have been rectified in equity, 
or the money recovered back by a suit at law.’”’ 12 





Pet. 32, 56. In Dill v. Wareham, 7 Metec. 438, the Su- 
preme Judicial Court of Massachusetts, speaking by 
Chief Justice Shaw, held that a party receiving money 
in advance on a contract which he had no authority 
to make, and afterward refused to fulfill, was liable to 
the other party in an action for money had and received 
without averment or proof of any previous demand. 
And in Sturgis v. Preston, 134 Mass. 372, where land 
was sold for a certain sum by the square foot, and the 
purchaser, relying on the vendor’s statement of the 
number of feet, made payment accordingly, and after- 
ward discovered that the number had been overstated, 
but disclaimed all charge of fraud or fraudulent con- 
cealment ou the part of the vendor, it was held that 
the right of action to recover back the excess paid ac- 
crued immediately, without any previous demand, 
and was barred by the statute of limitations in six 
years from the date of the payment. See also Earle 
v. Bickford, 6 Allen, 549; Blethen v. Lovering, 58 Me. 
437. The judgment of the Circuit Court in the pres- 
ent case appears to have been based upon the decision 
in Merchants’ Bank v. First Nat. Bank, 4 Hughes 
(U.S.),1, which proceeds upon grounds inconsistent 
with the principles and authorities above stated, and 
cites no case except the very peculiar one of Cowper 
v. Godmond, 9 Bing. 748; 3 Moore & 8. 219; in which 
the right of action to recover back money paid for a 
grant of an annuity, the memorial of which was de- 
fective, was held not to accrue until the grantor 
elected to avoid it on that ground—the annuity ap- 
parently being considered as not absolutely void, but 
as voidable only, at the election of the grantor. See 
Churchill v. Bertrand, 3 Q. B. Div. 568; 2 Gale & D. 
548. Although some of the opinions of the Court of 
Appeals of New York, in the cases cited at the bar, 
contain dicta, which taken by themselves, and with- 
out regard to the facts before the court, might seem to 
support the position of the defendant in error, yet the 
judgments in those cases, upon full examination, ap- 
pear to be quite in accord with the views we have ex- 
pressed. The cases of Thompson v. Bank, 82 N. Y. 1, 
and Bank of British N. A. v. Merchants’ Bank, 91 N. 
Y. 106, were actions by depositors against their respect- 
ive bankers, and were therefore held not to be barred 
until six years after demand. In Southwick v. Bank, 
84 N. Y. 420, the decision was that there was no such 
mistake as entitled the party paying the money to re- 
claim it; and in Sharkey v. Mansfield,,90 N. ¥. 227, it 
was adjudged that money paid by mistake, but re- 
ceived with full knowledge of all the facts, might be 
recovered back without previous demand; and what 
was said in either opinion as to the necessity of a de- 
mand where both parties act under a mistake was 
obiter dictum. Two other cases in that court were 
decided together, and on the same day as Bank of 
British N. A. v. Merchants’ Bank, above cited. In 
one of them the defendants, who had innocently sold 
to the plaintiffs a forged note as genuine, and upon 
being informed of the forgery, and requested to pay 
back the purchase-money, had expressly promised to 
do so if the plaintiffs should be obliged to pay a third 
person to whom they had in turn sold the note, were 
therefore held not to be discharged from their liabil- 
ity to refund by the plaintiffs’ having awaited the de- 
termination of a suit by that person against them- 
selves, before returningthe note to the defendants. 
Frank v. Lanier, 91 N. Y. 112. In the other case, a 
bank, which had paid a check upon a forged indorse- 
ment, supposed by both parties to be genuine, was 
held entitled to recover back the money, with inter- 
est from the time of payment, necessarily implying 
that the right of action accrued at that time. Corn 
Exchange Bank v. Nassau Bank, 91 N. Y. 74. In the 
case at bar,as in the case last cited, the plaintiff's 
right of action did not depend upon any express prom- 
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ise by the defendant after the discovery of the mis- 
take, or upon any demand by the plaintiff upon the 
defendant, or by the depositor or any other person 
upon the plaintiff; but it was to recover back the 
money, as paid without consideration, and had and 
received by the defendant to the plaintiff's use. That 
right accrued at the date of the payment, and was 
parred by the statute of limitations in six years from 
that date. Forthis reason, without considering any 
other ground of defense, the order must be, judgment 
reversed, and case remanded to the Circuit Court, 
with directions to set aside the verdict, and to order a 
vew trial. Oct. 22, 1888. Leather Manuf’rs Nat. Bank 


vy. Merchants’ Nat. Bank. Opinion by Gray, J. 


————______—. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


MARRIAGE—DIVORCE—DESERTION—REFUSAL OF IN* 
TERCOURSE.—Where the parties are shown to have 
continued to live together as husband and wife, and 
other marital duties are observed, a refusal to occupy 
the same bed does not, by itself, constitute desertion. 
In the ecclesiastical courts, which had jurisdiction of 
matrimonial causes, desertion was not a ground for 
divorce, but the remedy was a suit for the restitution 
of conjugal rights, where either party separated from 
the other without any sufficient cause, in which case 
the court would compel the parties to come together 
again, if either party was weak enough to desire it 
contrary to the inclination of the other. 3 Bl. Com. 
*9. In those courts however a clear distinction is 
made between marital cohabitation and sexual inter- 
course, and the jurisdiction extended no further than 
to enforce the former. Forster vy. Forster, 1 Hagg. 
Const. 154. In this country the remedy for desertion 
or abandonment, and the breaking up of the matri- 
monial relations for the statutory period, without law- 
ful cause, is divorce; and the tenor of the American 
decisions, following the distinction above referred to, 
is not to recognize the denial of marital intercourse by 
either of the parties as in itself a ground of divorce, 
either under the head of “desertion” or ‘ cruelty.” 
Nor will it justify desertion or other marital derelio- 
tion, but is left in foro conscientic. Steele v. Steele, 1 
MacArthur, 505; Southwick v. Southwick, 97 Mass. 
827; Stewart v. Stewart (Me.),7 Atl. Rep. 474; Mor- 
rison v. Morrison, 20 Cal. 432; Eshbach v. Eshbach, 23 
Penn. St. 343; Reid v. Reid, 21 N. J. Eq. 352; Ken- 
nedy v. Kennedy, 87 lll. 254; Cowles v. Cowles, 112 
Mass. 298; Magill v. Magill, 3 Pittsb. R. 26. Wethink 
the action for desertion was properly dismissed. 
Minn. Sup. Ct., Oct. 5, 1888. Segelbaum v. Segelbaum 
(two cases). Opinion by Vanderburgh, J. 


TOWNS — TAXATION — TOWN-HOUSES — FITTING UP 
PART OF AN OPERA HOUSE—REPAIR OF OLD HOUSE FOR 
RENTAL.—Under the provisions of Revised Laws of 
Vermont, section 2751, authorizing towns to vote 
money for necessary incidental purposes, a town, 
whose town-house has been damaged by the elements. 
may elect to build a new one, and may fit up and rent 
part of it as an opera house, if the primary object of 
the building is for municipal purposes, and such town 
may repair, fit up and rent the old building, although 
it could not originally have built it for purposes 
of rental. The town of Barre might well anticipate 
its prospective needs in providing itself with a new 
town-hall. It was not tied down to the iron rule of 
absolute necessity in determining the kind or style of 
its town-hall. But it might build fitly, according to 
its ability aud according to its manifest destiny. It 
might provide such conveniences and improvements as 
prudent people customarily employ in the day and 





generation in which it builds. If steam heating is 
thought superior to the old-fashioned fire-place, if the 
introduction of water into the building conduces to 
health as well as cleanliness, both, manifestly, are 
proper furnishings to the new building. The fitting 
up of rooms for rent was an expense incidental to the 
building of the town-hall. The town has no right asa 
primary purpose to erect buildings to rent; but if in 
the erection of its hall for its proper municipal uses, 
it conceives that it will lighten its burdens to rent part 
of its building, whereby an income is gained, no sound 
reason is suggested why it may not do so. The true 
distinction drawn in the authorities is this: If the pri- 
mary object of a public expenditure is to subserve a 
public municipal purpose, the expenditure is legal, 
notwithstanding it also involves as an incident an ex- 
pense, which, standing alone, would not be lawful. 
But if the primary object is not to subserve a 
public municipal purpose, but to promote some pri- 
vate end, the expenditure is illegal, even though it 
may incidentally serve some public purpose. This is 
the test where good faith is exercised in making the 
expenditure. Ifa public purpose is set up asa mere 
pretext to conceal a private purpose, of course the ex- 
penditure is illegal and fraudulent. There is nothing 
in this case that invalidates the action of the town in 
building its new town-hall. Spaulding v. Lowell, 23 
Pick. 71. Having elected to build, the town had on 
its hands an old building. In the exercise of what 
seemed to them to be a wise discretion, the voters de- 
cided to repair it for rental purposes. This is said to 
be illegal. It would be if the primary object was to 
invest money in a building to rent. The town could 
not purchase a building for rental purposes solely. 
But here the town absolutely owns a building pur- 
chased or erected for its proper municipal purposes. 
It no longer has use for it for municipal purposes. 
Must it sacrifice its property, or may it not do with it 
what a prudent man would do with such a building? 
Suppose, in a few years, its road-machine is sup- 
planted by some improved machine, which it deems it 
well to purchase, could it not keep its old one in re- 
pair to rent advantageously to others? It is no an- 
swer to say that the town would in the long run be as 
well off to give away its old building. The question 
was one for the town to decide for itself, and its de- 
cision, made in good faith, is final. Vt. Sup. Ct., 
Sept. 24, 1888. Bates v. Bassett. Opinion by Pow- 
ers, J. 


COURT OF APPEALS DECISIONS. 
1 ier following decisions were handed down Tues- 
day, Nov. 27, 1888: 

Judgments of the Special and General Terms re- 
versed on appeal by defendants other than the re- 
ceiver, and complaint dismissed with costs to defend- 
ants appealing—People, appellant and respondents, ex 
rel. John O’Brien, receiver of the Broadway Surface 
Railroad Company and others, respondents and ap- 
pellants.——Judgment of the General Term affirmed 
with costs, holding that Cornell University had 
already taken to its legal limits before the probate of 
the will of Mrs. Fiske, and her estate thus descends 
intestate to her next of kin—In the matter of the es- 
tate of John McGraw and Mrs. Jennie McGraw-Fiske, 
his daughter. Judgment affirmed with costs—Buf- 
falo East Side Railroad v. Buffalo Street Railroad.—— 
Judgment reversed, new trial granted, costs to abide 
event—Wm. J. Byams, appellant, v. Jennie E. and 
Alfred H. Collins, respondents. —Judgment affirmed 
withont costs—Cyrus W. Loder, respondent, v. Wm. 
M. Whelpley, appellant.——Order affirmed with costs 
—Max Goebel, respondent, v. Sophia Affla and oth- 
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ers, appellants.——Judgment affirmed with cuosts— 
Peter W. Van Brunt, appellant, v. Stephen Van 
Brunt, respondent.——Judgment reversed, new trial 
granted, costs to abide eveut—Thomas H. Stringham, 
respondent, v. Cornelia Stewart and others, appel- 
lants.——Judgment reversed, new trial granted, costs 
to abide event—Isabella C. Hoag, appellant, v. New 
York Central and Hudson River Railroad Company, 
respondent.—Order affirmed and judgment absolute 
ordered for plaintiff on stipulation with costs—Chaun- 
cey 8. Butler, respondent, v. Julia S. Johnson, appel- 
lant.—Judgment affirmed with costs—In re will of 
Col. Wm. Coleman, of Sandy Hill.—Judgment and 
order affirmed with costs—Sarah F’. Rogers, executrix, 
respondent, v. George W. Rogers, appellant. ——Judg- 
ment affirmed with costs— Elias A. Ward, respondent, 
v. Charles A. Parker, appellant. ——Judgment reversed 
and new trial granted, costs to abide event—George 
Gorham, respondent, v. Milliard P. Fillmore, appel- 
lant.—Judgment reversed, new trial granted, costs 
to abide event— Anna R. Gilman and others, respond- 
ents, v. Alfred Gilman, appellant.——Judgment modi- 
fied by striking from fifth paragraph of judgment en- 
tered at Special Term, all the provisions relating to 
the payment of $2,000 to plaintiff, and plaintiff ad- 
judged not entitled to such payment nor any part 
thereof; and as thus modified, judgment affirmed 
without costs—Charlotte Meyer, respondent, v. James 
P. Cohen, appellant. ——Judgment reversed, new trial 
granted, costs to abide event— Horace Bush, respond- 
ent, v. Henry L. Roberts, appellant.——Order of Gen- 
eral Term, so faras it reverses decree of surrogate 
upon the accounting of the executor and decree of 
surrogate affirmed; so far as it reverses decree of sur- 
rogate as to trustee’s accounting reversed and matter 
remitted to surrogate to be proceeded with in con- 
formity with his decree as modified. Costs of appeal 
in this and the Supreme Court awarded to appellants, 
to be paid from funds in the trustee’s hands—In re ac- 
counting of Noah Selleck, executor, etc., of David 
Decker.—Judgment affirmed with costs—Eliza Mu- 
noz, respondent, v. George Wilson and others, appel- 
lants.——Judgment reversed, new trial granted, costs 
to abide event—Louise M. Kernochan, appellant, v. 
Andrew A. Murray and another, respondents 

Judgment reversed, new trial granted, costs to abide 
event—Janie L. Morris, respondent, v. Watson H. 
Brown and others, appellants. —— Judgment affirmed 
with costs—John W. Masury, appellant, v. William H. 
Whiton, respondent. ——- Upon defendants’ appeal 
from order and judgment sustaining plaintiff's de- 
murrer they are affirmed. Order and judgment of 
General Term upon plaintiff's appeals affirmed 
without costs to either party — Julia Friend, ap- 
pellant, v. Mayor, etc., respondent, and Valentine 
Diefenthaler, appellant, v. Same, respondents. 

Order and judgment of General Term reversing Spec- 
ial Term affirmed with costs—Emily D. Jex and an- 
other, appellants, v. Mayor, etc., respondeuts.——Or- 
der affirmed with costs—People, ex rel. Union Insur- 
ance Company, appellant, v. Nash, respondent.—— 
Order affirmed with costs—In re Appeal of Hon. John 
D. Teller, surrogate of Cayuga county Order af- 
firmed with costs—Lyon, appellant, v. Park, respond- 
ent.——Order reversed and peremptory writ of man- 
damus issued without costs—People, ex rel. George 
Kemp, appellant, v. Albert F. D. O'’Ench. Judg- 
ment affirmed with costs, with leave tothe defendants 
upon payment of all costs in the courts below and this 
appeal to serve an answer herein, such costs to be paid 
and the answer served within twenty days after ser- 
vice of order herein affirming judgment—Austin F. 
Prentice v. Abijah Weston and others.—Judgment 
affirmed—People, respondent, v. Virgil Jackson, ap- 
pellant.——Judgment of Surrogate’s Court and Gen- 





eral Term reversed and case remitted to surrogate for 
distributing in accordance with the doctrine of the 
opinion, costs of all parties to be paid out of the estate 
—In re Accounts of Executors of Christopher K. Rob. 
erts; appeal of Mrs. Jane P. Corning.— Order af. 
firmed and judgment absolute ordered for plaintiff on 
stipulation with costs—Anna Harnickell, respondent, 
v. New York Life Insurance Company, appellant. 
Judgment affirmed with costs—Sylvester Mangan, re- 
spondent, v. Richard W. Peck, appellant.—Judg- 
ment affirmed and judgment absolute ordered for re- 
spondent on stipulation with costs—In re Settlement 
of Estate of Charles B. Gray.——Order affirmed with 
costs—In re Estate of David W. Williams.—Judg- 
ment affirmed witb costs—In re Will of David Piffard. 
—Judgment reversed, new trial granted, costs to 
abide event—John Merry, appellant, v. Louis Hoopes, 
respondent.——Judgment affirmed with costs—Eliza- 
beth W. Greenwood, respondent, v. Percy L. Marvin, 
executor, appellant.——Judgment affirmed, new trial 
granted, costs to abide event—Fred W. Miller, execu- 
tor, respondent, v. Samuel Zenner and others, appel- 
lants.——Judgment affirmed with costs—Mapor, ete., 
appellant, v. Teuth National Bank, respondent.— 
Judgment reversed and judgment entered declaring 
next of kin of Elizabeth Wright entitled to one-eighth 
of the income secured to her by agreement, with costs 
in this and the Supreme Courts upon appeal, to be 
paid by respondents, Holbrook & Foote, to appellant, 
Isaac J. Greenwood—Mary McK. Greenwood, re- 
spondent, v. Edward F. Holbrook and another, appel- 
lants. Judgment reversed, new trial granted, costs 
to abide event—Wm. J. Reilly, appellant, v. Mayor, 
respondent.— Judgment affirmed with costs—Mary 
T. Biden, executrix, respondent, v. Edward F. James 
and others, appellants. —Judgment affirmed and 
matter remitted to surrogate to be proceeded with in 
conformity therewith, without costs of appeal—In re 
Settlement of Accounts of David Patton, executor. 

Judgment reversed, new trial granted, costs to 
abide event—Palmer, respondent, v. Pennsylvania 
Company, appellant.——Judgment affirmed with costs 
—Albert G. Graham, appellant, v. Arch. M. Graham 
and another, executors, respondents. Award re- 
versed, new hearing ordered by board of claims, costs 
to abide event—Henry C. Ballou, executor, appellant, 
v. State, respondent. 


——_>—_———— 


NOTES. 


HERE is no exchange on our list in which we find 
more profitable reading than the ALBANY LAW 
JoURNAL. The cases selected are always the best of 
the current decisions. The leading articles always 
well written, and the editorials a delight, especially 
to one who can fora moment cast aside the burden- 
some part of the law and simply luxuriate in Friend 
Browne’s kindly humor.—Columbia Law Times. 


Sir Charles Russell, ex-attorney-general, and lead- 
ing counsel for Mr. Parnell, has a well-known trick of 
driving a point home toa jury which is inimitable by 
any other advocate. He begins to lead upto it with 
his right hand in his tail-pocket, under his gown. 
Thence he extracts a snuff-box, transfers it to his left 
hand, opens it, takes a pinch between the finger and 
thum of his right, and with the box still in his left 
hand, and the pinch still in transite, he makes his 
point unerringly, so that it reaches his hearers’ minds 
at the precise moment at which the pinch reaches its 
destination. Then with an inimitable flourish of 4 
red and yellow bandanna, the oratorical effort is com- 
plete. But to be properly appreciated it must be 
seen. 
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CURRENT TOPICS. 





HANKSGIVING day has brought to our readers, 
we hope, personal as well as general cause for 
gratitude to the divine power in which most of us 
entertain a reasonable belief. A man who does 
not believe in God can have no reason for giving 
thanks, and indeed cannot entertain the feeling of 
gratitude in its highest sense, A human being 
without gratitude is an unpleasant object. This 
nation should be thankful for its great opportunity 
of rendering justice and bringing happiness and 
prosperity to all classes of men. Whether this op- 
portunity is improved to its fullest extent is always 
a question for serious consideration. If our laws 
are in any respect unequal, inconsistent, selfish or 
inadequate, it is the province and duty of lawyers 
to improve them. Lawyers should not give thanks 
simply for fees and offices and power and influence, 
but should solemnly recognize the grave responsi- 
bility that these gifts have imposed on them. To 
make our laws adequate, reasonable and humane, 
and to see that they are administered promptly, 
cheaply and impartially, is a part of the duty of 
the good lawyer. We need to put more conscience 
into our laws and more fidelity into the execution 
of them. It is better to promote justice than to 
heap up riches or scramble for office. What law- 
yer would not rather have the reputation of the 
saintly Romilly than that of the thrifty Benjamin? 
We will no longer preach however, but supplement 
these remarks with the views of ‘‘a certain law- 
yer,” which we find in The Independent of last week, 
on the subject of 
THANKSGIVING. 
Upon the frozen, fruitless ground, 
Above a treasure he had found, 
A robin sang; 
Such rapture swelled his slender throat 
The dull air quivered with his note; 
The silence rang 
With melody so high and long 
He seemed to be incarnate song ; 
He seemed to thirst — 
So tame he was as I drew near — 
That all the heavens and earth should hear 
The grateful burst. 
No alderman at turtle feast 
Nor hungry man o’er smoking beast 
Such bliss could know ; 
No parching traveller on the sand, 
Discovering water near at hand, 
More joy could show, 
No juicy fruit nor dainties ripe 
Had thus attuned his little pipe 
To thank the Lord ; 
*Twas but a bunch of withered berries 
Or unnutritious, starveling cherries 
That spread his board! 
That robin’s rapturous merriment 
Exposed man’s selfish discontent 
Tn its true feature; 
That day a sermon rare and good 
Was preached in aisle of somber wood 
By feathered creature. 


Vor. 88— No. 23. 


And often when I bow my head 
In thankfulness for bounties spread 
And look on high, 
I walk once more as in my youth, 
And hear again in very truth 
That robin’s cry. 


A batch of very interesting decisions has just 
been drawn from the judicial oven. The decision 
in the Bell Telephone Case, in the United States 
Supreme Court, holds that the government may sue 
to set aside its patent for an invention procured by 
fraud. This is on demurrer, and leaves the merits 
to be litigated, very much to the joy of the law- 
yers. It demonstrates the absurdity and injustice 
of demurrers. In our ideal State we will have 
none of them, or having them, will compel the de- 
murrant to abide by his demurrer. This opinion, 
by Mr. Justice Miller, we shall publish next week. 
The same court have held that there is no copy- 
right in judicial opinions and head-notes written 
by the judges, aflirming Judge Wallace’s decision 
at the Circuit. This is a wholesome decision, and 
will perhaps convince the Supreme Court of Errors 
of Connecticut that they committed a supreme 
error in holding the contrary. Mr. Drone also may 
append to his observations on this subject, in his 
excellent work on Copyright, a note adopting a 
favorite expression of the late senior Judge Hand: 
‘¢¢But this is neither here nor there, because’ the 
United States Supreme Court have recently held 
the contrary.”” Then to come to our own State, 
our Court of Appeals have affirmed Judge Peck- 
ham’s holding that the legislation in respect to the 
Broadway railroad is unconstitutional as impairing 
the obligation of a contract with the stockholders 
and bondholders. We understand that the court 
have gone even further than Judge Peckham. In 
the Fiske-MceGraw Will Case the court have unani- 
mously affirmed the General Term decision holding 
that Cornell University cannot take because it al- 
ready has property to the amount limited by its 
charter. If the backstairs history of this will.and 
the influences which procured it, as given in the 
newspapers and as it has come to us otherwise, is 
trustworthy, there will be a perceptible diminution 
of the disappointment that would naturally be felt 
at the failure of a great charitable gift. At the 
same time some disgust will be felt at the conduct 
of the chief contestant in lending himself as a 
party to the scheme of capturing these moneys for 
the University. It seems to us rather hard for the 
court to put on Judge Finch the duty of writing 
the opinion. Of course he knows best, but we 
should suppose he would promote his personal 
pleasure by giving Ithaca a wide berth until the 
town gets quieted. It is rumored that the Univer- 
sity will go to the Federal Supreme Court. It cer- 
tainly can go—there’s nothing in the way — but 
having got there, will it be let in? We will pre- 
dict nothing, but recall this passage from Shakes- 
peare: 


Glendower.—‘* I can call spirits from the vasty deep.” 
Hotspur.—** Why, so can I, or so can any man ; but will 
they come when you do call for them?” 
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We met a lawyer the other day who declared 
that he believed nine-tenths of the world more or 
less insane, At the moment, like Burnand, we 
could not think of the proper form of repartee to a 
lawyer, but we have thought of it since, and here 
it is: inasmuch as insanity consists in mental differ- 
ence from the great majority, his nine-tenths of 
insane must be the rational, and his one-tenth of 
sane must be the lunatics. He did not tell us in 
which class he put himself. 


Some of the newspapers have commented with a 
good deal of force on the incongruity of two recent 
sentences in the city of New York — one of two 
years for manslaughter, and the other of twenty- 
five years for Bedell’s forgery. This is not so bad 
as it is in Texas, where it sometimes costs more to 
kill a mule than a man. But it is bad enough. 
It goes to show the exaggerated value that men 
put on property in comparison with human life. 
Bedell’s crime was as bad of the sort as could 
be, and he gets no more than his deserts. We 
feel especially vindictive toward him _ because 
he cheated lawyers, who were his confiding 
and appreciative employers. We do not know 
the circumstances of the other case. They may 
have been such as to merit the lightest sen- 
tence. But after all it seems absurd to put no 
higher value on a human life — possibly a very use- 
ful and highly honored one — than is put on a sum 
of money, although a large one. 


There are two candidates for admission to the 
roll of dead-letter laws which we are watching 
with a good deal of interest. One is the law 
directing the burying of the overhead wires in the 
city of New York, the other the law prohibiting 
stoves in steam railway carriages. These are both 
salutary measures for the protection of human life, 
and yet the enforcement of them seems to proceed 
sluggishly. Very likely the community will for- 
get all about them until some conflagration jogs its 
memory. Great corporations are extremely impu- 
dent and defiant. 


In Mr. 8. Clinton’s brief, in Buffalo City Ceme- 
tery v. City of Buffalo, 46 N. Y. 506, discussing the 
meaning of ‘‘ public,” he cited: 

“To the public good, private respects must yield.” 
— Milton. 


“I have seen her hop forty paces through the public street.” 
— Shakespeare. 


It seems that Mr. R. Vashon Rogers was too 
modest to put his name to his article last week on 
“Drinks and Drinking.” Let us give the Canadian 
his due. 


NOTES OF CASES. 


N Brockway v. Patterson, Michigan Supreme Court, 
Oct. 26, 1888, an action under the civil dam- 





age act, it was held that the fact that a person caus- 
ing the injury was intoxicated at the time brings 
the case within the statute. It is not necessary to 
trace the injury tothe intoxication. The court said: 
‘‘Tt is further contended upon the part of the de- 
fendant that the injury must be the direct, necessary 
or probable result of the intoxication. It is argued 
that the liquor drunk by Lane and Brockway was 
beer, a mild stimulant at best, and one not likely 
ordinarily to cause such intoxication as would natu- 
rally lead to a quarrel or conflict between the parties, 
But the fact that intoxication did result to both 
these parties from the drinking of beer alone must 
have been found by the jury, under the charge of 
the court, or their verdict would have been for the 
defendant, if they followed, as we must presume they 
did, the instructions of the Circuit judge. There 
was certainly evidence tending to show such intoxi- 
cation. It is claimed that the injury to Brockway, 
which resulted in his death, being conceded to have 
occurred in an affray between him and Lane, cannot 
be said to have been the necessary or probable result 
of the intoxication of either; that under all the tes- 
timony of the case the death of Brockway cannot 
be considered as the ‘natural and legitimate’ result 
of either the selling of the beer or the intoxication 
that resulted from the drinking ofit. The following 
cases are cited in support of this claim: Flynn v. 
Fogarty, 106 Ill. 263; Shugart v. Egan, 83 id. 56; 
Schmidt v. Mitchell, 84 id. 195; Krach v. Heilman, 
53 Ind. 517; Collier v. Early, 54 id. 559; Dunlap v. 
Wagner, 85id. 529. Wehave examined these cases, 
The statutes of these States are different from ours. 
In Illinois the opinion of the court in 83 Ill. is based 
upon the assumption that the words ‘ all damages sus- 
tained’ should be construed with reference to their 
known legal signification; that is, such damages as 
in legal contemplation are to be regarded as the re- 
sult of the wrongfulact. See 83Ill.57. In Indiana 
the right of action is given to any ‘ person who shall 
sustain any injury or damage to his person or prop- 
erty or means of support on account of the use of 
such intoxicating liquors’ sold in violation of law. 
The decisions in that State are expressly based upon 
the words ‘on account of the use.’ See Dunlap v. 
Wagner, 85 Ind. 581. The plaintiff's counsel in this 
respect contends that it is not necessary to trace 
the injury to the intoxication; the fact of intoxica- 
tion is enough; that if Lane was intoxicated when 
he struck the blow that caused the death of Brock- 
way the case comes within the express words of the 
statute, which reaches any injury to her means of 
support by any intoxicated person. He cites the 
following cases: Neu v. McKechnie, 95 N. Y. 682; 
King v. Haley, 86 Ill. 106; Schmidt v. Mitchell, 84 
id. 195. The first case fully supports the contention 
of the plaintiff. It is there expressly held that it is 
not essential to maintain an action of this kind that 
the plaintiff must show that the act of the intoxi- 
cated person which caused the injury was the natu- 
ral, reasonable or probable consequence of his in- 
toxication. It is sufficient if it appears that the act 
was done while the person was intoxicated, in whole 
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or in part, by liquors sold by the defendant. In my 
opinion this construction of the statute is the only 
proper one. The statute provides, as plain as the 
English language can state it, that this action shall 
lie for any injury occasioned by any intoxicated 
person. It is not for the injured party to produce 


proof, or for the jury to speculate upon the probabil- 
ities, whether the intoxication was the natural cause 
of the act which caused the death. The act itself 
by a person intoxicated fixes the liability for the 
damage upon the person selling or furnishing the 
liguor which caused the intoxication.” 


In Dillon v. Acme Oil Company, 49 Hun, 565, an 
action for fouling wells by petroleum penetrating 
from arefinery, the court said: ‘‘ The court found, 
as a fact, that the works of the defendant were con- 
structed and operated as well as such works could be, 
having reference to the location and nature of the 
business. The question is therefore presented as to 
whether there could be a recovery for contaminating 
a subterranean water stream or vein when the de- 
fendant is pursuing a legitimate business with works 
constructed and operated as well as they could be. 
It is said to be a legal maxim, that every man must 
so use his own property as not to injure that of an- 
other, but this maxim is not to be construed so as 
to deprive a party from using that which he owns 
for legitimate purposes, provided in so doing, he 
exercise proper care and skill to prevent unnecessary 
injury to others. He may consequently dig a cellar 
upon his own soil whereby a house on the adjoining 
soil falls down; he may, for the purpose of laying 
the foundation of a house on his own land, dig be- 
low the walls of his neighbor’s house in the contigu- 
ous lot, whereby the walls of his house become 
cracked and injured; he may pull down his own 
walls though the walls of his neighbors fall or his 
vaults be destroyed; he may build on his own 
though it stop the lights of his neighbor; he may 
open and work a coal mine in his own land though 
it injure the house which another has built at the 
extremity of his land. See Radcliff’s Ex’rs v. 
Mayor, etc., 4 Comst. 195, and cases therecited. He 
may dig a well, a ditch, a cellar, a reservoir, a pit 
upon his own land, even though in so doing he cut 
off a subterranean stream of water which supplies his 
neighbor’s well, thereby rendering it useless. Phelps 
v. Nowlen, 72 N. Y. 39; Trustees of the Village of 
Delhi v. Youmans, 50 Barb. 816; 8. C., 45 N. Y. 
862; Hillis v. Duncan, 21 Barb. 280. This how- 
ever cannot be done in case of a surface stream. 
As riparian owner he may use for domestic pur- 
poses; he may also use for mechanical purposes, 
provided he returns the water to its natural stream 
and does not divert or sensibly diminish its flow. 
iThe law controlling the rights of parties to surface 
‘streams has no application to subterranean water- 
courses running through unknown channels without 
,4 distinct or definite course, unless the subterranean 
Streams have a known and well-defined channel 
constituting a regular and constant flow of water. 





As to the surface streams the owner of the soil over 
which it passes has the right of use in the manner 
which we have already stated ; whereas in the case of 
subterranean water, it belongs to the soil as a part of 
it; is owned and possessed as the earth is, and may be 
used, removed and controlled to the same extent by 
the owner. It is only in exceptional cases that the 
channels of subterranean streams are known and 
their courses defined; it is only in such exceptional 
cases that the owner can know beforehand that his 
works will affect his neighbor’s wells or supply of 
water, and we are therefore of the opinion that in 
the absence of negligence and of knowledge as to 
the existence of such subterranean water-courses, 
when the business is legitimate and conducted 
with care and skill, there can be no liability if 
such subterranean courses become contaminated. 
We have not been able to find any authority in 
this State precisely in point upon the question under 
consideration. The case of Brown v. lilius, 27 Conn. 
84, is very much like the case under consideration, 
and sustains the conclusions which we have reached. 
In that case the action was for a nuisance; the de- 
fendant was engaged in operating gas-works, and 
he had negligently and improperly placed upon the 
surface of the lot and along the line of the plaintiff’s 
lands, near his well, large quantities of coal, tar, 
gas, lime and other offensive and noxious materials, 
which were washed by the surface-water into the 
well, and also soaked and penetrated into the ground 
and thence into the soil around and adjoining the 
well, whereby the waters were corrupted, etc. It 
was held that the negligently leaving of noxious 
substances on the land, which are washed by the 
rain along the surface of the ground into a neigh- 
bor’s well, is actionable, and that it makes no differ- 
ence if the substances are carried upon the surface 
of the ground or have soaked into the soil and are 
carried along the surface by means of water diffus- 
ing itself according to natural laws, but where such 
noxious substances, by penetrating or being buried 
within the soil, have affected subterraneous cur- 
rents by which a well is supplied, and have cor- 
rupted the water, the party placing such substances 
on or within his soil is not liable unless he acted 
maliciously. See also Upjohn v. Board of Health, 
46 Mich. 542; Acton v. Blundell, 12 M. & W. 824- 
346. In the case of Wonersly v. Church, 17 L. T. 
Rep. (N. 8.) 190, the owner of the adjoining prem- 
ises dug a cesspool within fourteen yards of the 
plaintiff's well, so near that the liquid from the 
cesspool percolated through and contaminated the 
water in the well. It was held that the defendant’s 
use of the cesspool should be restrained. To the 
same effect is the case of Norton v. Scholefield, 9 M. 
& W. 665. It will be observed however that the 
comtamination was by soaking or percolating of 
the sewage matter from the cesspool, and was not 
from the contamination of subterranean streams, so 
that in case oil from the defendant’s works had 
soaked or percolated along the surface, thus reach- 
ing and contaminating the plaintiff's wells, a differ- 
ent question would have been presented. The 
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court did not find that it did so percolate along 
and through the surface, and we do not think that 
the evidence would justify such a finding, and in 
the absence of negligence or of care and skill in 
the operation of its works the defendant is not lia- 
ble.” One may not maintain a privy which perco- 
lates into his neighbor’s well. Hough's Appeal, 102 
Penn. St, 442; S. C., 48 Am. Rep. 193. 


In Queen v. Slade, 21 Q. B. Div. 433, it was held 
that a dog is ‘‘ goods,” which a magistrate might 
order to be delivered to the owner by a third per- 
son detaining it, under the statute. The court said, 
for example, it would pass by a bequest of ‘‘all my 
worldly goods,” and it would be absurd to say that 
the legatee could not recover it under a statute 
using the same word of description, 


— > 


FALSE IMPRISONMENT—ARREST OF MAR- 
RIED WOMAN—JUSTIFICATION. 


MAINE SUPREME JUDICIAL COURT, OCT. 12, 1888. 


WINCHESTER V. EVERETT. 

Though the statutes of Maine exempt a married woman from 
imprisonment for debt, a plaintiff, in an execution de- 
scribing defendant as a singlewoman, issued upon a judg- 
ment by default in an action against her as single, is 
not liable for false imprisonment by refusing to release 
her from arrest after notification of her coverture, as 
such knowledge could not affect the judgment and exe- 
cution, which, being regular, constitute a justification 
for such arrest, until reversed or set aside. 

)XCEPTIONS from Supreme Judicial Court, Ox- 
ford county. 
Trespass for falseimprisonment. Verdict and judg- 
ment for plaintiff, and defendant excepted. 


James S. Wright, for plaintiff. 
F. O. Puringtonand Savage & Oakes, for defendant. 


Virain, J. The bill of exceptions presents the 
question whether a judgment creditor is liable in tres- 
pass for refusing, on notice that his debtor is a mar- 
ried woman, to release her from arrest already made, 
by an officer, on an execution regularly issued, on a 
judgment recovered against ber as a single woman, 
before a court having complete jurisdiction. When 
the judgment was recovered, execution issued, and 
the arrest made, the statute provided that ‘‘no person 
shall be arrested, on an execution issued on a judg- 
ment founded on a contract, when the debt is less 
than ten dollars” (Rev. Stat., chap. 113, § 19); and 
‘in all other cases, except Where express provision is 
by law made to the contrary, an execution shall run 
against the body of the judgment-debtor, and he may 
be imprisoned thereon”’ (id., § 20). To this general 
provision ‘‘an express provision is by law made to 
the contrary”’ by Revised Statutes, chapter 61, sec- 
tions 4 and 5, which provide, in substance, that a mar- 
ried woman may make contracts for any lawful pur- 
pose, prosecute suits at law or in equity, and her 
property may be attached and taken on execution, 
but “she cannot be arrested on writ or execution;” 
yet as the judgment was founded ona lawful contract, 
and the debt was not lees than #10, her arrest would 
have been strictly in accordance with the foregoing 
statutory provisions, provided she had beenin fact a 
“single woman,” ag she was described in the original 
writ, judgment and execution. Does it necessarily 








follow that her arrest can be the foundation of an ac- 
tion for false imprisonment because she was in fact a 
married woman when arrested, and the statute abso- 
lutely exempted her from arrest? Had she been de- 
scribed as a married woman in the execution, it might 
have been void on its face, and her arrest unauthor- 
ized, the same as if the debt were less than that 
which authorizes the execution to run against the 
body (Green v. Morse, 5 Me. 292; Smith v. Cattle, 2 
Wils. 376; Brooks v. Hodgkinson, 4 Hurl. & N. 712), 
which is not this case; for the execution on which 
she was arrested described her as a “single woman;” 
personal service of the writ was made on her, and she 
appeared by counsel; and, without making any sug- 
gestion that she was other than as described in the 
writ, she suffered the action, after several continu. 
ances, to goto judgment on default, and only sug- 
gested her coverture after she was arrested, and taken 
to the place where the jail was situated. 

The execution being ‘ fair on its face,’ and having 
been issued by a tribunal having complete jurisdic- 
tion of the subject of the suit and of ghe parties, the 
officer was protected in following its mandate; for 
when armed with such a process, the justification of 
the officer is essential to the securing of adue, prompt 
and energetic execution of the law’s behests. Cam- 
eron v. Lightfoot, 2 W. Bl. 1190; Nichols v. Thomas, 4 
Mass. 232; Stale v. McNally, 34 Me. 210; Gray v. Kim- 
ball, 42 id. 299; Savacool v. Boughton, 5 Wend. 170; 
Erskine vy. Hohnbach, 14 Wail. 613. 

At an early day the English courts, and more re- 
cently many of the courts in the United States, have 
had before them numerous cases of false imprison- 
ment against the respective parties who caused the ar- 
rests, in which three distinct principles have been an- 
nounced: (1) A writ or execution, void for want of 
jurisdiction or otherwise, can be no justification to a 
party thereto for any action under it; as where the 
debtor was arrested on a writ or execution wherein 
the debt was less than that authorizing an arrest 
(Green v. Morse, supra; Smith v. Cattle, supra); or 
where an administratrix was arrested on an execution 
without suggestion of devastavit (Barker v. Braham, 3 
Wils. 368); or where a term intervened between the 
teste and the return of a writ oun which the defendant 
was arrested (Parsons y. Loyd, 3 Wils. 341). Soin 
case of arrest on an execution issued after the judg- 
ment was paid (Bates v. Pilling, 6 Barn. & ©. 38); or 
discharged under the insolvency statute (Deyo v. Van 
Valkenburgh, 5 Hill, 242); although in the latter case, 
it seems, the officer would be liable even if the defend- 
ant showed his discharge before the arrest (Wilmarth 
v. Burt, 7 Mete. 257). (2) Where a process is not void, 
but only voidable for some irregularity in issuing it, 
the party is justified for acts done in accordance with 
it, provided it is never actually superseded; but when 
it is set aside for the irregularity, the party at whose 
instance it was issued becomes a trespasser for acts 
done under it while in force as if no process had ever 
issued. 

Thus, in trespass for false imprisonment of a certi- 
fied bankrupt, Buller, J., said: ‘The original plaintiff 
would not be liable to an action of trespass till the 
writ is superseded; for till then it is a justification. 

After a supersedeas, trespass will lie against the party, 
but still not against the sheriff. I take this to have 
been settled over and over again.’’ Tarlton v. Fisher, 
2 Doug. 671, 677; Prentice v. Harrison, 4 Adol. & E. 
(N. S.) 850. So where an execution is issued against 
an absent defendant without filing bond pursuant to 
statute, it is good till superseded. Manufacturing Co. 
v. Heald, 5 Me. 381. So where the debtor was arrested 
on an execution issued more than a year after the 
date of the judgment, without sci. fa. to revive it. 
Codrinton v. Lloyd, 8 Adol. & E. 449; Blanchenay ¥- 
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Burt, 4id. (N. 8.) 707; Kerr v. Mount, 28 N. Y. 659, 
and cases there cited. (3) When the process is neither 
irregular nor void, but is simply erroneous, then the 
party is forever protected for whatever he had done 
under it before it is reversed. This rule has been said 
to be founded iu public policy, that parties may be in- 
duced freely to resort to the courts for the enforce- 
ment of their rights, and the remedy of their griev- 
ances, without the risk of undue punishment for their 
own ignorance of the law or for the errors of courts. 
Marks v. Townsend, 97 N. Y. 590, 595. 

“Tt is incomprehensible,’ said Lord Kenyon in 

Belk v. Broadbent, 3 Term R. 185, *‘to say that a per- 

son shall be considered a trespasser who acts undera 

process of court.”” ‘There is a great difference,” re- 
marked Lord Chief Justice De Grey, ‘*‘ between er- 
roneous process and irregular (that is to say, void) 
process. The first stands valid and good until it be 
reversed; the latter is an absolute nullity from the be- 
ginning. The party may justify under the first until 
it be reversed, but he cannot under the latter, because 
it was his own fault that it was irregular and void at 
first."’ Parsons v. Loyd, 3 Wils. 341, 345. So in Phil- 
lips v. Biron it was said that a plaintiff is not justified 
by a judgment (process?) set aside for irregularity as 
he is where reversed on error; ‘for in case of error it 
is no fault of the party, but of the court, and there- 

fore binds till reversed.” 1 Strange, 509. So where a 
process of attachment sued out by a party is after- 
ward set aside on appeal for error, the party is not 
liable for trespass under it; but when set aside for ir- 
regularity or bad faith in obtaining it, may be. Wil- 
liams v. Smith, 14 C. B. (N. 8.) 596. Williams, J., said: 
“The master of the rolls came to the conclusion that 
the facts warranted the attachment. That opinion 
was pronounced by the lord justices upon appeal to be 
erroneous. That brings the case within that class of 
of cases where it has been held that the party causing 
process to be issued is not responsible for any thing 
that isdone underit where the process is afterward 
set aside, not for irregularity, but for error.” Willes, 
J., said: ‘** It by no means follows that because a writ 
of attachment is set aside, an action for false impris- 
onment lies against those who procured it to be issued. 
If that were so, this absurd consequence would fol- 
low, that every person concerned in enforcing the 
execution of a judgment would be held responsible 
for its correctness. When an execution is set aside 
on the ground of an erroneous judgment, the plaintiff 
or his attorney is no more liable to an action than the 
sheriff who executes the process is. In order to enti- 
tle the party against whom process issues to maintain 
anaction for any intermediate acts done under it, he 
must show that it has been set aside by reason of some 
misconduct, or at least some irregularity, on the part 
of the person who sued it out.””. So where a plaintiff, 
notwithstanding an insolvent discharge exempting 
the defendant from execution, obtained a general 
judgment, and procured an execution, on which the 
defendant was arrested, the judgment was held to be 
simply erroneous, and protected the plaintiff from an 
action for false imprisonment. Brown v. Crowl, 5 
Wend. 298. See also Day v. Bach, 87 N. Y. 56, Marks 
v. Townsend, supra, and the cases therein cited, for 
the illustrations of this rule. 

Upon recurring to the process in the case at bar, as 
already seen, the court had full jurisdiction of the 
subject of the suit as well as of the parties; that none 
of the regular judicial methods or rules of practice 
were omitted from the suing out of the writ, to and 
including the service of the execution; but all was 
regular and in strict conformance with the law and 
facts presented in the case. ‘‘The plaintiff's exemp- 
tion from imprisonment,” said Morton, C. J., in Cas- 


not from any irregularity or illegality in the writ, but 
from his personal privilege of infancy.’’ The judg- 
ment and execution in this case, at most, were simply 
erroneous so far as they authorized her arrest, and all 
by reason of her omission to suggest her coverture 
when she had ample opportunity to doso; and solong 
as that judgment remains unreversed, any act done 
under it, and in accordance with the execution duly 
issued on it, is protected, whether done by the officer 
or the party. And the fact that this defendant was 
notified of the coverture was immaterial, for it could 
not then affect the validity of the judgment. The case 
of Cassier v. Fales, supra, we consider to be decisive 
of this, on the ground that the violation of a personal 
privilege is no ground for an action for false imprison- 
ment. Deyo v. Van Valkenburgh, supra; Smith v. 
Jones, 76 Me. 138. We may add that the King’s Bench 
declined to discharge a married woman from arrest 
on execution, where, asin this case, being sued as a 
feme sole, she suffered judgment to go by default, and 
was subsequently arrested on the execution. On ap- 
plication for her discharge, Lord Chief Justice Ten- 
terden said: ‘‘She must be left to her writ of error.” 
Moses v. Richardson, 8 Barn. & C. 421. This case was 
followed by Poole v. Canning, L. R., 2 C. P. 241, where 
a married woman, being sued as a feme sole, pleaded 
coverture; but failing to sustain the plea by evidence, 
the verdict was against her. Willes, J., said: ‘* There 
is no authority for extending the power of discharge 
to the case of one sued asa feme sole suffering judg- 
ment on default, or to a case of a married woman 
who pleaded her coverture, and allowed the verdict 
to go against her on trial of that issue.’’? Moreover 
this court refused, on a writ of error, to reverse a 
judgment rendered on default against a husband and 
wife. There being nothing in the original writ to in- 
dicate the existence of such relation, the court held 
that she was sued as a feme sole; and having neglected 
a fair opportunity to plead her coverture ‘and make 
her defense, she cannot maintain a writ of error to re- 
verse the judgment. Westonv. Palmer, 51 Me. 73. 
Exceptious sustained. 
Peters, C. J., and Walton, Danforth, Emery and 
Haskell, JJ., concurred. 





CONSTITUTIONAL LA W— PROHIBITORY 
LIQUOR LAW. 


UNITED STATES SUPREME COURT, OCT. 22, 1888. 


Kipp v. PEARSON. 


Title 11, chapter 6, of the Code of Iowa, as amended by chap- 
ter 143, sections 1523-1530, 1543, Acts of 1884, which pro- 
hibit the manufacture and sale of intoxicating liquors 
within that State, except for mechanical, medicinal, 
culinary or sacramental purposes, and provide for 
the abatement of the unlawful sale or manufacture as 
a nuisance, are not in conflict with section 8, article 1, of 
the Constitution of the United States, as an attempt to 

* regulate commerce between the States, thought they pro- 
hibit the manufacture and sale within the State of liquor 
for exportation, except for mechanical, medicinal, culi- 
nary or sacramental purposes. 

Nor dosuch statutes deprive the owners of property used for 

the unlawful manufacture or sale of intoxicating liquors 

of their property without ‘‘ due process of law,” within 
the meaning of the fourteenth amendment of the Consti- 
tution of the United States. 


N error to the Supreme Court of the State of Iowa. 

This isa writ of error to the Supreme Court of 
the State of Iowa, allowed by the chief justice thereof 
upon the ground that the judgment in the case af- 
firmed the validity of a statute of that State, which 





sier y. Fales, 139 Mass. 461, ‘‘under the writ, arises, 


the plaintiff in error claimed to be in conflict with the 
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Federal Constitution. The case arose upon a petition 
in equity, filed December 24, 1885, in the Circuit Court 
of Polk county, lowa, by defendants in error, I. E. 
Pearson and 8S. J. Loughran, against the plaintiff in 
error, J. 8. Kidd, praying that a certain distillery, 
erected and used by said Kidd for the unlawful manu- 
facture and sale of intoxicating liquors, be abated as 
a nuisance, and that the said Kidd be perpetually en- 
joined from the manufacture therein of all intoxicat- 
ing liquors. 

The provisions of the law under which these pro- 
ceedings were instituted are found in chapter 6, title 
11, Code of Iowa, amended by chapter 143 of the Acts 
of the General Assembly in 1884. The sections nec- 
essary to be quoted for the purposes of this decis- 
ion are as follows: Section 1523 provides: ‘*‘ No person 
shall manufacture or sell by himself, his clerk, stew- 
ard or agent, directly or indirectly, any intoxicating 
liquors, except as hereinafter provided, and the keep- 
ing of intoxicating liquors, with intent on the part of 
the owner thereof, or any person acting under his au- 
thority or by his permission, to sell the same within 
this State, contrary to the provisions of this chapter, 
is hereby prohibited; and the intoxicating liquor so 
kept, together with the vessels in which it is con- 
tained, is declared a nuisance, and shall be forfeited 
and dealt with as hereinafter provided.”’ Section 1524 
provides: ‘‘ Nothing in this chapter shall be construed 
to forbid the sale by the importer thereof of foreign 
intoxicating liquor imported under the authority of 
the laws of the United States regarding the importa- 
tion of such liquors and in accordance of [with] such 
laws, provided that the said liquor, at the time of said 
sale by said importer, remains in the original casks or 
packages in which it was by him imported, and in 
quantities not lessthan the quantities in which the 
laws of the United States require such liquors to be 
imported, and is sold by him in said original casks or 
packages, and in said quantities only; and nothing 
contained in this law shall prevent any persons from 
manufacturing in this State liquors for the purpose of 
being sold according to the provisions of this chapter, 
to be used for mechanical, medicinal, culinary or sac- 
rameutal purposes.’’ Section 1525 prescribes a penalty 
for a violation of the law by manufacturers, as follows: 
“Every person who shall manufacture any intoxicating 
liquors as in this chapter prohibited shall be deemed 
guilty of a misdemeanor, and upon his first conviction 
for said offense shall pay a fine of two hundred dollars 
and costs of prosecution,or be imprisoned in the county 
jail not to exceed six months; and on his second’and 
every subsequent conviction for said offense he shall pay 
a fine of not less than five hundred dollars, nor more 
than one thousand dollars, and costs of prosecution, 
and be imprisoned in the county jail one year.’’ Sec- 
tion 1526 defines who may be permitted to manufac- 
ture under the law, and for what purpose the manu- 
facture may be carried on, as follows: ‘‘Any citizen of 
the State, except hotel-keepers, keepers of saloons, 
eating-houses, grocery-keepers and confectioners, is 
hereby permitted, within the county of his residence, 
to manufacture or buy and sell intoxicating liqudérs 
for mechanical, medicinal, culinary or sacramental 
purposes only, provided he shall first obtain permis- 
sion from the board of supervisors of the county in 
which such business is conducted, as follows.” Sec- 
tions 1527 and 1529 provide for the manner of obtain- 
ing the permit, and section 1530 sets out the condi- 
tions under which it may be granted. It is as follows: 
“At such final hearing any resident of the county may 
appear aud show cause why such permit should not be 
granted; and the same shall be refused, unless the 
board shall be fully satisfied that all the requirements 
of thelaw have, in all respects, been fully complied 
with; thatthe applicant is a person of good moral 





character; and that taking into consideration the 
wants of the locality and the number of permits al- 
ready granted, such permit would be necessary and 
proper for the accommodation of the neighbor- 
hood.” 

The manufacturer, like the seller, is required to 
make monthly reports to the county auditor, the evyi- 
dent purpose of the requirement being to show 
whether or not the holder of a permit was manufac. 
turing or selling in compliance with the law. Section 
1543 provides for proceedings in equity to abate and 
enjoin unlawful manufacture. The averments of the 
petition are in substance that the distillery described 
therein was erected by said J. S. Kidd for the manu- 
facture of intoxicating liquors, contrary to the statute 
of Iowa; that said Kidd had been, ever since the 4th 
of July, 1884, and is still, engaged in the manufacture 
of intoxicating liquors, upon the premises aforesaid, 
for other than mechanical, medicinal, culinary and 
sacramental purposes; with the concluding averment 
“that the defendant manufactures, keeps for sale, and 
sells within this State, and at the place aforesaid, in- 
toxicating liquors, to be taken out of that State, and 
there used as a beverage, and for other purposes than 
for mechanical, medicinal, culinary and sacramental 
purposes contrary to the statute of Iowa.” 

Kidd in his answer specifically pleaded that he is 
now, and has been ever since the 4th of July, 1884, au- 
thorized by the board of supervisors to manufacture 
and sell intoxicating liquors, except as prohibited by 
law, and that in the manufacture and sale of liquors 
this defendant has at alltimes complied with the re- 
quirements of the law in that behalf. Upon the trial 
it was proved by undisputed evidence that Kidd held 
each year, from July 4, 1884, a permit, regularly issued 
from the board of supervisors of Polk county, cover- 
ing the period of the alleged violations of law, author- 
izing him to manufacture and sell intoxicating 
liquors for mechanical, medicinal, culinary and 
sacramental purposes; that his monthly reports, 
made on oath, in compliance with the require- 
ments of the law, show that there were no 
salesfor mechanical, medicinal, culinary and sacra- 
mental, or any other purpose, in the State of Iowa; 
and thatall the manufactured liquors were for ex- 
portation, and were sold outside of the State of Iowa. 
A decree was rendered against Kidd, ordering that 
the said distillery be abated as a nuisance, according 
to the prayer of the petitioner, and enjoining said 
Kidd from the manufacture therein of any and all in- 
toxicating liquors. On appeal to the Supreme Court 
of Iowa this decree was affirmed by that court. Hence 
this writ of error. 


Benjamin H. Brewster and F. W. Lehman, for plain- 
tiff in error. 


C. C. Cole, for defendant in error. 


Mr. Justice Lamar, after stating the facts as above, 
delivered the opinion of the court. 

The Supreme Court of Iowa, in its opinion, a copy 
of which, duly authenticated, is found in the record, 
having been transmitted according to our eighth rule 
of practice, held the sections in question to mean: (1) 
That foreign intoxicating liquors might be imported 
into the State, and there kept for sale by the importer 
in the original packages, or for transportation in such 
packages, and sale beyond the limits of the State; (2) 
that intoxicating liquors might be manufactured and 
sold within the State for mechanical, medicinal, culi- 
nary and sacramental purposes, but for no other—not 
even for the purpose of transportation beyond the lim- 
its of the State; (3) that the statute thus construed 
raised no conflict with the Constitution of the United 
States, and was therefore valid. As the record pre- 
sents none of the exceptional conditions which some- 
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times impel this court to disregard inadmissible con- 
structions given by State courts to even their 
own State statutes and State Constitutions, we 
shall adopt the construction of the statute of 
Iowa under’ consideration which has_ been 
given it by the Supreme Court of that State. The 
questions tben for this court to determine are: (1) 
Does the statute as thus construed conflict with sec- 
tion 8, article 1, of the Constitution of the United 
States, by undertaking to regulate commerce between 
the States; and (2) does it conflict with the fourteenth 
amendment to that Constitution by depriving the 
owners of the distillery of their property therein with- 
out ‘due process of law.’’ All of the assignments of 
error offered are but variant statements of one or the 
other of these two propositions. The second of the 
propositions bas been disposed of by this court in the 
case of Mugler v. Kansas, 123 U. 8S. 623, wherein this 
very question was raised upon a statute similar in all 
essential respects to the provisions of the Iowa Code 
whose validity is contested. The court decided that a 
State has the right to prohibit or restrict the manu- 
facture of intoxicating liquors within her limits; to 
prohibit all sale and traffic in them in said State; to 
inflict penalties for such manufacture and sale, and to 
provide regulations for the abatement as a common 
nuisance of the property used for such forbidden pur- 
poses; and that such legislation by a State is a clear 
exercise of her undisputable police power, which does 
not abridge the liberties or immunities of citizens of 
the United States, nor deprive any person of property 
without due process of law; nor in any way contra- 
venes any provision of the fourteenth amendment of 
the Constitution of the United States. Upon the au 

thority of that case, and of the numerous cases cited 
in the opinion of the court, we concur in the decision 
of the Iowa courts that the provisions here in question 
are not in conflict with the suid amendment. The 
only question before us therefore is asto the relation 
of the lowa statutes to the regulation of commerce 
among the States. 

The line which separates the province of Federal au- 
thority over the regulation of commerce from the 
powers reserved to the States, has engaged the atten- 
tion of this court in a great number and variety of 
cases. The decisions in these cases, though they do 
uot in a single instance assume to trace that line 
throughout its entire extent, or to state any rule fur- 
ther than to locate the line in each particular case as 
it arises, have almost uniformly adhered to the funda- 
meutal principles which Chief Justice Marshall, in the 
case of Gibbons v. Ogden, 9 Wheat. 1, laid down as to 
the nature and extent of the grant of power to Con- 
gress on this subject, and also of the limitations, ex- 
press and implied, which it imposes upon State legis- 
lation with regard to taxation, to the control of do- 
mestic commerce, and to all persons and things within 
its limits of purely internal concern. According to 
the theory of that great opinion, the supreme author- 
ity in this country is divided between the government 
of the United States, whose action extends over the 
whole Union, but which possesses only certain powers 
enumerated in its written Constitution, and the sepa- 
rate governments of the several States, which retain 
all powers not delegated tothe Union. The power ex- 
pressly conferred upon Congress to regulate commerce 
is absolute and complete in itself, with no limitations 
other than are prescribed in the Coustitution; is to a 
certainextent exclusively vested in Congress, so far 
free from State action; is co-extensive with the sub- 
ject on which it acts, and cannot stop at the external 
boundary of a State, but must enter into the interior 
of every State whenever required by the interests of 
commerce with foreign nations or among the several 
States. This power however does not comprehend the 





purely internal domestic commerce of a State, which 
is carried on between man and man within a State or 
between different parts of the same State. The dis- 
tinction is stated in the following comprebensive lan- 
guage: ‘“The genius and character of the whole gov- 
ernment seem to be that its action is to be applied to 
all the external concerns of the nation, and to those 
internal concerns which affect the States generally; 
but not to those which are completely within a par- 
ticular State, which do not affect other States, and 
with which it is not necessary to interfere for the pur- 
pose of executing some of the general powers of the 
government. The completely internal commerce of a 
State then may be considered as reserved for the State 
itself.’ Page 195. 

Referring to certain laws of State legislatures which 
had a remote and considerable influence on commerce 
the court said that the acknowledged power of the 
State to regulate its police, its domestic trade, aud to 
govern its own people, may enable it to legislate over 
this subject to a great extent; but these and other 
State laws of the same kind are not considered as an 
exercise of the power to regulate commerce with for- 
eign nations and among the several States, or enacted 
with a view to it; but on the contrary, are considered 
as flowing from the acknowledged power of a State to 
provide for the safety and welfare of its people, and 
form a part of that legislation which embraces every 
thing within the territory of a State not surrendered 
to the general government. Sacred however as these 
reserved powers are regarded, the court is particular 
to declare with emphasis the supreme and paramount 
authority of the Constitution and laws of the United 
States relating to the regulation of commerce with 
foreign nations and among the several States, and that 
whenever these reserved powers, or any of them, are 
so exercised as to come in conflict with the free course 
of the powers vested in Congress, the law of the State 
must yield to the supremacy of the Federal authority, 
though such law may have been enacted in the exer- 
cise ofa power undelegated and indisputably reserved 
tothe States. Inu the light of these principles, and 
those which this court in its numerous decisions has 
added in illustration and more explicit development, 
it will not be difficult to determine whether the law 
of Iowa under consideration invades, either in purpose 
or effect, the domain of Federal authority. 

To support the affirmative the plaintiff in error 
maintains that alcohol is in itself a useful eccmmodity 
not necessarily noxious, and is a subject of property; 
that the very statute under consideration, by various 
provisions, and especially those which permit, in ex- 
press terms, the manufacture of intoxicating liquors 
for mechanical, medicinal, culinary or sacramental 
purposes, recognizing those qualities, and expressly 
authorizes the manufacture; that the manufacture be- 
ing thus legalized, alcohol not being per se a nuisance, 
but recognized as property the subject of lawful com- 
merce, the State had no power to prohibit the manu- 
facture of it for foreign sales. 

The main vice in this argument consists in the un- 
qualified assumption that the statute legalizes the 
manufacture. The proposition, that supposing the 
goods were once lawfully called into existence, it 
would then be beyond the power of the State either 
to forbid or impede their exportation, may be con- 
ceded. Here however the very question underlying 
the case is whether the goods ever came lawfully into 
existence. It is a grave errorto say that the statute 
‘‘expressly authorized’’ the manufacture, for it did 
not; tosay that it had not prohibited the manufac- 
ture, for it had done so; to say that the goods were of 
Iowa's lawful manufactures, for that is substantially 
the point at issue. The exact statute is this: “‘No 
person shall manufacture or sell, * * * directly or 
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indirectly, any intoxicating liquors, except as herein- 
after provided.”” Ina subsequent section it is pro- 
vided furtber that ‘nothing contained in this law 
shall prevent any persons from manufacturing in this 
State liquors for the purpose of being sold according 
to the provisions of this chapter, to be used for me- 
chanical, medicinal, culinary or sacramental pur- 
poses.”’ 

Here then is, first, a sweeping prohibition against, 
not the manufacture and sale, not a dealing which is 
composed of both steps, and consequently must in- 
clude manufacture as well as sale, or e converso, sale 
as well as manufacture, in order to incur the denun- 
ciation of the statute, but against either the sale or 
the manufacture. The conjunction is disjunctive. 
The sale is forbidden, the manufacture is forbidden, 
and each is forbidden independently of the other. 
Such being the case on the subject of the lawfulness or 
unlawfulness of the manufacture (which is the point 
before the court), it is useless to argue as to the con- 
ditions under which it is permissible to hold intoxicat- 
ing liquors in possession or to sell them. 

Looking again to the statute we find that the un- 
qualified prohibition of any and all manufacture made 
by section 1523 is, by the joint operation of a proviso 
in section 1524 and of sections 1526 and 1530, modified 
by four exceptions, viz.: Sale for mechanical pur- 
poses toan extent limited by the wants of the particu- 
lar locality of the seller; sale for medicinal purposes 
to the same extent; sale for culinary purposes to the 
same extent; and sale for sacramental purposes to the 
same extent. The Supreme Court of the State held 
(and we agree with it) that these exceptions do not 
include sales outside of the State. The effect of the 
statute then is simply and clearly to prohibit all 
manufacture of intoxicating liquors’except for one or 
more of the four purposes specified. ‘For the pur- 
pose,”’ says the statute. The excepted purposes is all 
that saves it from being ab initio, and through each 
and every step of its progress unlawful. It 
isa mistake to say as tu this case that the act of 
transporting the alcohol from the State in the course 
oflawful commerce with other States pot being a 
crime, to perform that act was not a criminal intent, 
no matter when formed, whether before or after the 
alcohol was manufactured. Itis not the criminality 
of the intent to export that is here the question, but 
it is the innocence or criminality, under the statute, 
of the manufacturer, in the absence of all four of the 
specific exceptions to the prohibition, the actual and 
controlling and bona fide presence of at least one of 
which was indispensable to the legality of the manu- 
facture. We think the construction contended for by 
plaintiff in error would extend the words of the grant 
to Congress, in the Constitution, beyond their obvious 
import, and is inconsistent with its objects and scope. 
The language of the grant is: ‘‘Congress shall have 
power to regulate commerce with foreign nations and 
among the several States,’ etc. These words are used 
without any veiled or obscure signification. ‘“Asmen 
whose intentions require no concealment generally 
employ the words which most directly and aptly ex- 
press the idea they intend to convey, the enlightened 
patriots who framed our Constitution, and the people 
who adopted it, must be understood to have employed 
words in their natural sense, and to have intended 
what they have said.’”” Gibbons v. Ogden, supra. No 
distinction is more popular to the common mind, or 
more clearly expressed in economic and political lit- 
erature, than that between manufactures and com- 
merce. Manufacture is transformation—the fashion- 
ing of raw material into a change of form for use. 
The functions of commerce are different. The buying 
and selling and the transportation incidental thereto 
constitute commerce; and the regulation of commerce 








in the constitutional sense embraces the regulation at 
least of such transportation. The legal definition of 
the term,as given by this court in County of Mobile y, 
Kimball, 102 U. 8. 691, 702, is as follows: ‘“* Commerce 
with foreign nations and among the States, strictly 
considered, consists in intercourse and traffic, includ- 
ing in these terms navigation and the transportation 
and transit of persons and property, as well as the 
purchase, sale and exchange of commodities.”’ If it 
be held that the term includes the regulation of all 
such manufactures as are intended to be the subject 
of commercial transactions in the future, it is impos. 
sible to deny that it would also include all productive 
industries that contemplate the same thing. The re- 
sult would be that Congress would be invested, to the 
exclusion of the States, with the power to regulate, 
not only manufacture, but also agriculture, horticul- 
ture, stock-raising, domestic fisheries, mining—in 
short, every branch of human industry. For is there 
one of them that does not contemplate, more or less 
clearly, an inter-State or foreign market? Does not 
the wheat-grower of the north-west and the cotton- 
planter of the south, plant, cultivate and harvest his 
crop with an eye on the prices at Liverpool, New 
York and Chicago? The power being vested in Con- 
gress and denied to the States, it would follow as an 
inevitable result that the duty would devolve on Con- 
gress to regulate all of these delicate, multiform and 
vital interests—interests which in their nature are, 
and must be, local in all] the details of their successful 
management. 

It is not necessary to enlarge on, but only to sug- 
gest, the impracticability of such a scheme, when we 
regard the multitudinous affairs involved, and the al- 
most infinite variety of their minute details. It was 
said by Chief Justice Marshall that it is a matter of 
public history that the object of vesting in Congress 
the power to regulate commerce with foreign nations 
and among the several States was to insure uniform- 
ity of regulation against conflicting and discriminat- 
ing State legislation. See also Cownty of Mobile v. 
Kimball, supra, 697. 

This being true, how can it further that object so 
to interpret the constitutional provision as to place 
upon Congress the obligation to exercise the supervis- 
ory powers just indicated? The demands of such a 
supervision would require, not uniform legislation 
generally applicable throughout the United States, 
butaswarm of statutes only locally applicable, and 
utterly inconsistent. Any movement toward the es- 
tablishment of rules of production in this vast coun- 
try, with its many different climates and opportuni- 
ties, could only be at the sacrifice of the peculiar ad- 
vantages of a large part of the localities in it, if not of 
every one of them. On the other hand, any move- 
ment toward the local, detailed and incongruous leg- 
islation required by such an interpretation would be 
about the widest possible departure from the declared 
object of the clause in question. Nor this alone. 
Even in the exercise of the power contended for Con- 
gress would be confined to the regulation, not of cer- 
tain branches of industry, however numerous, but to 
those instances in each and every branch where the 
producer contemplated an inter-State market. These 
instances would be almost infinite, as we have seen; 
but still there would always remain the possibility, 
and often it would be the case, that the producer con- 
templated a domestic market. In that case the super- 
visory power must be executed by the State, and the 
interminable trouble would be presented that whether 
the one power or the other should exercise the au- 
thority in question would be determined, not by any 
general or intelligible rule, but by the secret and 
changeable intention of the producer in each and 
every act of production. A situation more paralyzing 
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to the State governments, and more provocative of 
conflicts between the general government and the 
States, and less likely to have been what the framers 
of the Constitution intended, it would be difficult to 
imagine. 

We find no provisions in any of the sections of the 
statute under consideration, the object and purpose of 
which are to exert the jurisdiction of the State over 
persons or property or transactions within the limits 
of other States; or to act upon intoxicating liquors as 
exports, or while they are in process of exportation or 
importation. Its avowed object is to prevent, not the 
carrying of intoxicating liquors out of the State, but 
to prevent their manufacture, except for specified 
purposes, within the State. Itis true, that notwith- 
standing its purposesand ends are restricted to the 
jurisdictional limits of the State of Iowa, and apply 
to transactions wholly internal aud between its own 
citizens, its effects may reach beyond the State, by 
lessening the amount of intoxicating liquors ex- 
ported. But it does not follow, that because the pro- 
ducts of adomestic manufacture may ultimately be- 
come the subjects of inter-State commerce, at the 
pleasure of the manufacturer, the legislation of the 
State respecting such manufacture is an attempted 
exercise of the power to regulate commerce exclu- 
sively conferred upon Congress. Can it be said that a 
refusal of a State to allow articles to be manufactured 
within her borders (for export) any more directly or 
materially affects her external commerce than does 
her action in forbidding the retail within her borders 
of the same articles after they have left the hands of 


the importers? That the latter could be done was de-- 


cided years ago, and we think there is no practical 
difference in principle between the two cases. ‘As 
has been often said, legislation [by a State] may in a 
great variety of ways affect commerce and persons 
engaging in it, without constituting a regula- 
tion of it within the meaning of the Constitution,”’ 
unless under the guise of police regulations, it im- 
poses a direct burden upon inter-State commerce, or 
directly interferes with its freedom. Hall v. De Cuir, 
95 U.S. 485, 487, Chief Justice Waite delivering the 
opinion of the courtin that case, citing Sherlock v. 
Alling, 93 U. 8. 103; State Tax on Railway Gross Re- 
ceipts, 15 Wall. 284; Munn v. Illinois, 94 U. 8S. 115; 
Railroad Co. v. Iowa, id. 155; Willson v. Marsh Co., 
2 Pet. 245; Pound v. Turck, 95 U. S. 459; Gilman v. 
Philadelphia, 3 Wall. 715; Gibbons v. Ogden, supra, 
and Cooley v. Board, etc., 12 How. 299. 

We have seen that whether a State, in the exercise 
ofits indisputed power of local administration, can 
enact a statute prohibiting within its limits the manu- 
facture of intoxicating liquors, except for certain pur- 
poses, is not any longer an open question before this 
court. Is that right to be overthrown by the fact that 
the manufacturer intends to export the liquors when 
made? Does the statute, in omitting to except from 
its operation the manufacture of intoxicating liquors 
within the limits of the State for export, constitute 
an unauthorized interference with the power given to 
Congress to regulate commerce? These questions are 
wellanswered in the language of the court in the Li- 
cense Tax Cases, 5 Wall. 470: ‘“‘ Over this commerce 
and trade [the internal commerce and domestic trade 
of the States] Congress has no power of regulation, 
nor any direct control. This power belongs exclu- 
sively to the States. No interference by Congress 
with the business of citizens transacted within a State 
is warranted by the Constitution, except such as is 
strictly incidental to the exercise of powers clearly 
granted to the Legislature. The power to authorize a 
business within a State is plainly repugnant to the ex- 
clusive power of the State over the same subject.” 
The manufacture of intoxicating liquors in a State is 








none the less business within that State because the 
manufacturer intends at his convenience to export 
such liquors to foreign countries or to other States. 
This court has already decided that the fact that an 
article was manufactured for export to another State 
does not of itself make it an article of inter-State com- 
merce within the meaning of section 8, article 1, of 
the Constitution, and that the intent of the manufac- 
turer does not determine the time when the article or 
product passesfrom the control of the State and be- 
longs tocommerce. We refer to the case of Coe v. 
Errol, 116 U. 8. 517. In that case certain logs cut at a 
place in New Hampshire had been hauled to the town 
of Errol, on the Androscoggin river, in that State, for 
the purpose of transportation beyond the limits of 
that State to Lewiston, Me.; and were held at Errol 
for a convenient opportunity for such transportation. 
The selectmen of the town assessed on the logs State, 
county, town and school taxes; and the question be- 
fore the court was whether these logs were liable to be 
taxed like other property in the State of New Hamp- 
shire. Thecourt held them to be so liable, and said, 
Mr. Justice Bradley delivering the opinion: **Do the 
owner’s state of mind in relation to the goods, that is, 
his intent to export them, and his partial preparation 
to do so, exempt them from taxation? This is the 
precise question for solution. * * * There must be 
a point of time when they cease to be governed ex- 
clusively by the domestic law and begin to be governed 
and protected by the national law of commercial regula- 
tion, and that moment seems to usto be a legitimate 
one for this purpose, in which they commence their 
final movement for transportation from the State of 
their origin to that of their destination. When the 
products of the farm or the forest are collected and 
brought in from the surrounding country to a town or 
station serving as an entrepot for that particular re- 
gion, whether on a river or line of railroad, such pro- 
ducts are not yet exports, nor are they in process of 
exportation, nor is exportation begun until they are 
committed to the common carrier for transportation 
out of the State tothe State of their destination, or 
have started on their ultimate passage to that State. 
Until then it is reasonable to regard them as not only 
within the State of their origin, but as a part of the 
general mass of property of that State, sub- 
ject to its jurisdiction, and liable to taxation 
there, if not taxed by reason of their being in- 
tended for exportation, but taxed without 
any discrimination, in the usual way aud manner in 
which such property is taxed in the State. * * * 
The point of time when State jurisdiction over the 
commodities of commerce begins and ends is not an 
easy matter to designate or define, and yet it is highly 
important, both to the shipper and to the State, that 
it should be clearly defined, so as to avoid all ambigu- 
ity or question. * * * But no definite rule has 
been adopted with regard to the point of time at 
which the taxing power of the State ceases as to goods 
exported to a foreign country or to another State. 
What we have already said however in relation to the 
products of a State intended for exportation to an- 
other State, will indicate the view which seems to us 
the sound one on that subject, namely, that such 
goods do not cease to be part of the general mass of 
property in the State, subject as such to its jurisdic- 
tion, and to taxation in the usual way, until they 
have been shipped or entered with a common carrier 
for transportation to another State, or have been 
started upon such transportation in a continuous 
route orjourney. * * * It is true, it was said in 
the case of The Daniel Ball, 10 Wall. 557,565: * When- 
ever acommodity has begun to moveas an article of 
trade from one State to another, commerce in that 
commodity between the States has commenced.’ But 
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this movement does not begin until the articles have 
been shipped or started for transportation from the 
one State to the other.”’ 

The application of the principles above announced 
to the case under consideration leads to a conclusion 
against the contention of the plaintiff in error. The 
police power of a State is as broad and plenary as its 
taxing power, and property within the State is sub- 
ject to the operations of the former so long as it is 
within the regulating restrictions of the latter. 

The judgment of the Supreme Court of Iowa is af- 
firmed. 





—_ + 


NEW YORK COURT OF APPEALS ABSTRACT. 

APPEAL—STATE LANDS UNDER NAVIGABLE WATERS 
—COMMISSIONERS RIGHT OF APPEAL.—(1) On reversal 
by the Supreme Court of adecision of the land com- 
missiouers as to the title to certain land under the 
waters of Lake Ontario, the!proceedings being institu- 
ted under the Revised Statutes of New York, part 1, 
chapter 9, article 4, section 67, as amended by Laws of 
1850, chapter 283, section 1, giving the commissioners 
power to grant so much land under navigable waters 
as they should deem necessary to promote commerce, 
etc., the commissioners may appeal to the Court of 
Appeals, and may be either appellants or respondents 
on such appeals. While they did not have any prop- 
erty or pecuniary interest in the matter in contro- 
versy, they were nevertheless, we think, in a legal 
sense, aggrieved by the decision appeuled from. That 
officers thus situated may be both appellants and re- 
spondents upon appeals to this court is shown by the 
uniform practice for many years. Allen vy. Commis- 
sioncrs, 38 N. Y. 312; People v. Commissioners, 99 id. 
648; People v. McCarthy, 102 id. 630; People v. Chapin, 
104 id. 96; People v. Chapin, 104 id. 369; People v. 
Chapin, 106 id. 265. The case of People v. Lawrence, 
107 id. 607, is not an authority for this motion. (2) 
The successful party under the commissioners’ decis- 
ion, not having been made a party to the cerliorari 
proceedings before the Supreme Court, as authorized 
by the Code of Civil Procedure of New York, section 
2137, cannot appeal to the Court of Appeals, but such 
court may permit its counsel to be heard on the ap- 
peal of the commissioners. Oct. 9, 1888. People, ex 
vel. Burnham, vy. Jones. Opinion by Earl, J. 


EMINENT DOMAIN—DESTRUCTION OF WHARE-RIGHTS 
— COMPENSATION—MEASURE OF DAMAGES.—(1) Under 
the Acts of New York, 1871, chapter 574, providing a 
new dock system for New York harbor, by which the 
wharves of private owners were to be purchased by 
the city, or acquired by eminent domain, the owner 
of a bulk-head may recover damages against the city 
for the construction of a bulk-head in front of his, 
thereby destroying his wharf-rights. Langdon v. 
Mayor, 93 N. Y. 129, and Williams v. Same, 105 N. Y. 
419. (2) Though the city has granted plaintiff's lessees 
a revocable license to build a shed on a platform in 
front of the bulk-head, greatly increasing its value, in 
violation of statutory provisions, and the act of 1875, 
kuown as the “Shedding Act,’’ authorizing the city 
dock department to grant permits for the construc. 
tion of sheds on piers and bulk-heads, neither the ad- 
Gitional revenue from such improvement, nor any 
prospective continuance of the license, should be con- 
sidered in measuring plaintiff's damages, as said act 
applies only to sheds built on and not in front of bulk- 
heads, and at most only legalizes the license, which 
still remains revocable. (3) Such damages are not 
measured solely by the loss of legal wharfage and 
cranage, but may be based on the increased rental de- 
rived from leasing it exclusively to steamship compa- 
nies, under the act of New York, 1858, chapter 261, au- 





thorizing such leases to be made. Oct, 26, 1888. 
Kingsland v. Mayor. Opinion by Finch, J.; Ruger, 
C. J., and Gray, J., dissenting. 

EXECUTORS AND ADMINISTRATORS—ACTION BY ONE 
ADMINISTRATOR ON JOINT AND SEVERAL BOND.—l'he 
letters of one administrator had been revoked, and on 
an accounting he was ordered to pay to the remaining 
administrator the sum found due and not paid over 
by him. The decree having been properly docketed, 
and executions returned unsatisfied, the surrogate or- 
dered that his bond be assigned to the remaining ad- 
ministrator, and that he be permitted to sue on it. 
Held, that though the bond was by both administra- 
tors and the sureties, jointly and severally, the re- 
maining administrator might sue under the Code of 
Civil Procedure of New York, section 2607, providing 
for suit on the official bond of an administrator, etc., 
against whose property an execution on a surrogate’s 
decree has been returned unsatisfied, by and in the 
name of the person aggrieved, to recover the sum un- 
collected. Boyle v. St. John, 28 Hun, 454. Oct. 26, 
1888. Sperbv. McCoun. Opinion by Earl, J. 

LICENSE — PAROL — REVOCATION —ADVERSE USER — 
ACQUIESCENCE.—(]) An oral agreement by which one 
gives to another the privilege to take from a spring of 
the former sufficient water for domestic purposes, 
through a pipe from the spring, is a mere license, 
which is revoked by a subsequent deed from the licen- 
sor granting to a third person the privilege of bringing 
from the spring sufficient water to fill a pipe of a size 
drawing all the water that there is in the spring. Wise- 
man v. Lucksinger,84 N.Y. 31, and Cronkhite v. Cronk- 
hite, 94 id. 323. (2) The use by the licensee after this 
revocation of sufficient water from the spring for his 
domestic purposes, under a claim of right, is an ad- 
verse user as against the grantee in the deed, though 
both of them use the same pipe from the spring, and 
the licensee taps it on his own land, and such a user 
for more than twenty years by the licensee and his 
grantees, the grantee in the deed and those claiming 
under him acquiescing, gives a right to its continu- 
ance. Oct. 26, 1888. Echkerson v. Crippen. Opinion 
by Peckham J.; Andrews, J., dissenting. 


WILLS—ATTESTATION—FAILURE TO SEE SIGNATURE. 
—The attesting witnesses must see the testator’s sig- 
nature at the time of the attestation, and it is not 
sufficient that at his request they sign an attestation 
clause toa will so folded that they can neither see 
whether it is signed or sealed, although he tells them 
that it is his will, and that it is ready for their signa- 
tures. In Lewis v. Lewis, 11 N. Y. 221, where the al- 
leged will was not subscribed by the testator 
in the presence of the witnesses, and when they signed 
their names to it it was so folded that they could not 
see whether it was signed by him or not, and the only 
acknowledgment or declaration made by him to them, 
or in their presence, as to the instrument, was, ‘* I de- 
clare the within to be my will and deed,” it was held 
that this was not a sufficient acknowledgment of his 
subscription to the witnesses within the statute. In 
that case Allen, J., writing the opinion, said: ‘‘A sig- 
nature neither seen, identified, or in any manner re- 
ferred to asa separate and distinct thing, cannot in 
any just sense be said to be acknowledged by a refer- 
ence to the entire instrument by name to which the 
signature may or may not be at the time subscribed.” 
In Mitchell v. Mitchell, 16 Hun, 97, affirmed in this 
court in 77 N. Y. 596, the deceased came into a store 
where two persons were, and produced a paper, and 
said: ‘* I have a paper which I want you to sign.”” One 
of the persons took the paper and saw what it was and 
the signature of the deceased. The testator then said: 
‘This is my will; I want you to witness it.’’ - Both of 








the persons thereupon signed the paper as witnesses, 
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under the attestation clause. The deceased then took 
the paper and said: “I declare this tobe my last will 
and testament,’’ and delivered it to one of the witnesses 
for safe-keeping. Atthe time when this took place 
the paper had the name of the deceased at the end 
thereof. It was held that the will was not properly 
executed, for the reason that one of the witnesses did 
not see the testator’s signature, and as to that witness 
there was not a sufficient acknowledgment of the sig- 
nature or a proper attestation. It is true that in Wil- 
lis v. Mott, 36 N. Y. 486, 491, Davies, C. J., writing the 
opinion of the court, said that ‘the statute does not 
require that the testator shall exhibit his subscription 
to the will at the time he makes the acknowledgment, 
It would therefore follow that when the subscription 
is acknowledged to an attesting witness it is not es- 
sential that the signature be exhibited to the witness.” 
This is a mere dictum, unnecessary to the decision in 
that case, and therefore cannot have weight as au- 
thority. The formalities prescribed by the statute 
are safeguards thrown around the testator to prevent 
fraud and imposition. To this end the witnesses 
should either see the testator subscribe his name, or 
he should, the signature being visible to him and to 
them, acknowledge it to be his signature. Otherwise 
imposition might be possible, and sometimes the pur- 
pose of the statute might be frustrated. Oct. 26, 1888. 
Inve Mackay’s Will. Opinion by Earl, J. 
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UNITED STATES SUPREME COURT AB- 
STRACT. 

MASTER AND SERVANT—DEFECTIVE APPLIANCES— 
CONTRIBUTORY NEGLIGENCE.—Plaintiff, a brakeman 
on defendant’s freight train, while making a trip ona 
very cold, stormy night, discovered that a step was 
missing from one of the cars betweevr his post and the 
caboose, and at once notified the conductor, who 
promised to drop the car at a certain point if he found 
it did not contain perishable freight. Before reach- 
ing that point the train stopped at a station, and 
plaintiff went back to the caboose, as was the custom, 
to eat breakfast and warm himself. The train sud- 
denly started, and plaintiff hastily ran out over the 
cars to resume his post,as was his duty. When he 
reached the defective car he forgot about the missing 
step,and in attempting to let himself down, felland was 
injured. Held, that the question of contributory neg- 
ligence should have been submitted to the jury, and 
the court erred in granting anonsuit on that ground. 
Oct. 22, 1888. Kane v. Northern Cent. Ry. Co. Opin- 
ion by Harlan, J. 

PARTITION — PROBATE JURISDICTION — CONSTITU- 
TIONAL LAW—PETITION BY WIDOW AS ‘‘ADMINISTRA- 
TRIX ’—PARTITION UN PROCEEDINGS FOR SETTLEMENT 
AND DISTRIBUTION—ORDER TO SHOW CAUSE—MINORS 
—REPRESENTATIVE.—(1) By article 6, section 6, of the 
Constitution of California, 1862, the District courts 
have original jurisdiction in all cases in equity; also 
inall cases at law which involve the title or posses- 
sion of real property. Article 6, section 8, of the Con- 
stitution of California, after conferring upon the 
county courts original jurisdiction in certain cases, 
provides that ‘‘the county judges shall also hold in 
their several counties probate ccurts, and perform 
such duties as probate judges as may be prescribed by 
law.’’? Held, that a suit for partition among heirs, 
after distribution in the probate court defining their 
undivided interests, neither the title of the decedent 
nor the fact of heirship being disputed, is a matter 
which may be committed to probate courts according 
to the jurisdiction usually pertaining to them; and 
hence that the provisions of the California Code of 
Civil Procedure (sections 1581, 1634, 1665, 1666, 1668, 





1675, et seqg.), conferring jurisdiction of partition in 
such cases upon probate courts, are not in conflict 
with the constitutional provisions as to the original 
jurisdiction of district courts. (2) The fact that a pe- 
tition for partition of the estate of the decedent is 
signed by the widow ‘‘as administratrix,” the peti- 
tion embracing her claim as widow and heir to ashare 
inthe estate, and containing a distinct prayer that 
partition be had between herself and children, does 
not invalidate the proceedings as being instituted by 
a person having uo interest in the partition. (3) 
Nor does the fact that the partition was asked for in 
the same proceeding by which the administratrix 
sought for final settlement and distribution render the 
decree of partition void; the record showing that the 
question of partition was not considered until after 
the decree of final settlement and distribution. (4) 
The omission of the names of the minor children 
from the order to show cause why there should not 
bea final settlement, distribution and partition, did 
not affect the jurisdiction over the subject-matter and 
parties, where the petition and order appointing an at- 
torney to represent the minors contained the names 
of allinterested inthe proceedings. (5) A suit for par- 
tition ina probate court is a “ special proceeding,” and 
minors may be represented by an attorney appointed 
by the court, under section 1718 of the California 
Code of Civil Procedure, providing that ‘‘ at or before 
the hearing of the petitions and contests for * * * 
settlements, partitions and distributions of estates, 
* * **' thecourt must appoint some competent at- 
torney to represent the parties interested who are 
minors, and have no general guardian in the county. 
Oct. 22, 1888. Robinson v. Fair. Opinion by Har- 
lan, J. 


RAILROADS— CONSOLIDATION—MUNICIPAL AID—ES- 
TOPPEL TO DENY REGULARITY.—-(1) The Missouri act 
of March 2, 1869, provides that any railroad company 
organized under the laws of that State, ‘‘ whose track 
shall at the line of the State connect with the track of 
the railroad of any company organized under the 
* * * Jaws of any adjoining State,” may consoli- 
date with such company. Held, that this statute au- 
thorized a consolidation of an existing domestic com- 
pany with a foreign one, although the former had not 
then constructed its road. (2) The township of C., in 
L. county, Mo., voted bonds in aid of the C. & O. Ry. 
Co., whose road was not then built, and whose arti- 
cles of association declared that its object was to con- 
struct and operate a railroad from C. to such point on 
the line between Missouri and Iowa as should be 
deemed the best route for operating a road between 
C. and Omaha, Neb. Before the bonds were issued 
by the County Court the C. & O. consolidated with an 
lowa company, and the consolidated company pro- 
ceeded to construct and operate a road from St. Louis, 
by way of C., to Council Bluffs, Iowa, and Omaha. 
The bonds were issued tothe consolidated company. 
Hleld, that as the purpose for which the C. & O. com- 
pany was organized could not have been carried out 
except by the consolidation, the existing statutory pro- 
vision therefor became a part of the contract with the 
township, and the issuance of bonds to the consolidated 
company was valid. (3) The County Court having 
been designated by the statute as the proper authority 
to determine the existence of the conditions requisite 
to authorize the subscription by the township to the 
railroad company’s stock, and the consequent issu- 
ance of bonds, the fact of the issue thereof by the 
County Court under its seal, with the recital that all 
the necessary steps have been taken, and the fact that 
the county has for several years paid the interest ac- 
cruing on the bonds, estop the county from urging, as 
against a bona fide holder, the existence of any mere 
irregularity in making the subscription or issuing the 
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bonds. Oct. 29, 1888. Livingston County v. First Na- 
tional Bunk of Portsmouth. Opinion by Blatch- 


ford, J. 
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ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

BAILMENT — FOR HIRE— NEGLIGENCE OF BAILEE— 
BURDEN OF PROOF.—In an action on the case for neg- 
ligence against the bailee of a horse for hire, the bur- 
den is on the plaintiff to prove negligence, and it is 
not shifted by merely showing that the horse was 
sound when delivered to the bailee,and when re- 
turned that it was injured in a way that does not or- 
dinarily occur without negligence. The facts may 
have been true, and the defendant guiltless of any im- 
proper conduct in respect to the horse. The injuries 
may have arisen from some cause wholly disconnected 
with the care or use of the horse. However patent 
the facts tending to establish the defendant's guilt 
may be, there is no time during the trial that the 
plaintiffs are entitled to have them withdrawn from 
the consideration of the jury, and a verdict ordered, 
upon asimple showing that the horse, when returned, 
was not in the condition it was in at the time of the 
bailment, as stated in the request. This case should 
be distinguished from those where the defendant is 
under an obligation to return or deliver property in 
the condition that it was in when he received it. In 
suits against common carriers, innkeepers, and per- 
haps some others, a different rule may apply. The 
cases mainly relied upon by the plaintiffs do not aid 
them. Collins v. Beunett, 46 N. Y. 490, was an action 
of trover, and aconversion of the horse, as the court 
said, ‘‘ was clearly proved, and no question could 
therefore arise as to the burden of proof.” The dis- 
cussion of Peckham, J., of a question which he says 
was not in the case is not law. The cases cited by him 
in support of his views are mainly those against com- 
mon carriers and innkeepers. Logan v. Mathews, 6 
Penn. St. 417, is a case very similar to this in its facts; 
but the instructions of the trial court, which were sus- 
tained, were: ‘* When the bailee returns the property 
in a damaged condition, and fails, either at the time 
or subsequently, to give any account of the matter, in 
order to explain how it occurred, the law will author- 
ize the presumption of negligence on his part. But 
when he gives an account, altbough it may be a gen- 
eral one, of the cause, and shows the occasion of the 

injury, it then devolves on the plaintiff to prove neg- 
ligence, unskillfulness or misconduct.”” We by no 
means concede this charge to be law; but if it is, the 
plaintiffs’ case is not within it, as it does not appear 
that the defendant failed to give an account of his ex- 
pedition, and *‘ his testimony tended to deny and dis- 
prove every claim and contention of plaintiffs tending 
to fix any liability upon him ”’—in which contingency, 
as the rule is laid down in that case, it devolved on 
the plaintiffs to show negligence. Neither is the case 
cited of Rowell v. Fuller’s Estate, 59 Vt. 688, in point. 
That action was assumpsit to enforce a contract obli- 
gation to return notes on demand. If the defendant 
did not fulfill his contract, and failed to return the 
notes, he was liable, and the burden was upon him to 
show the cause of his failure, if he wished to be re- 
lieved from it. We understand our ruling upon this 
question has always been the doctrine of the English 
courts, applied in some instances even to common car- 
riers. Cooper v. Barton, 3 Camp. 5, note, ‘* was an ac- 
tion of assumpsit for not taking proper care of a horse 
hired by defendant of plaintiff. The plaintiff proved 
the hiring of the horse; that it was returned to him 
with its knees broken, in consequence of a fall, whilst 


that time been often let out to hire, and had never 
fallen down. The plaintiff contended that this was a 
sufficient case to go to the jury, although he had given 
no evidence of negligence, because, as he had shown 
that the horse was a good horse, and not in the habit 
of falling, it must be presumed that the fall was oc- 
casioned by negligence, and it was for the defendant 
to prove the contrary, if he could. Le Blane, J., how- 
ever, said that the plaintiff must give some evidence 
of negligence; and as he had given none in this case, 
the plaintiff must be nonsuited.”” The same rule ap- 
plies to the case of a warehouseman, whose duty is to 
keep goods intrusted to him with due care. Willett 
v. Rich (Mass.), 7 N. E. Rep. 776. Bearing in mind 
the liability of the bailee in a case like the one at bar, 
there need be no difficulty in arriving ata correct re- 
sult, and reconciling the cases that apparently are in 
conflict. Vt. Sup. Ct., Sept. 25, 1888.  Mulaney v. 
Tafl. Opinion by Taft, J. 


CARRIERS — OF PASSENGERS — EJECTION — WRONG 
TICKET—RECEIVERS.—Plaintiff intending to take pas- 
sage from N. to C., purchased a ticket which by mis- 
take purported to entitle the holder to passage from 
C.to N. The road was then in the hands of a re- 
ceiver, but was subsequently restored to the defend- 
ant company. Thereafter, and about four months 
after purchasing the ticket, defendant's conductor re- 
fused to receive it in payment of plaintiff’s fare from 
N. to C.,and ejected him. Held, that a verdict was 
properly directed for defendant, as it was not liable 
for the mistakes or negligence of the receiver or his 
agents, and was not bound in the absence of an agree- 
ment to redeem tickets issued by the receiver, and as 
by retaining the ticket with knowledge of its purport 
plaintiff ratified the contract according to its terms. 
(1) There was no evidence tending to show any mis- 
take or negligence on the part of the railway com- 
pany in the sale of the ticket. The plaintiff pur- 
chased the ticket on which he insisted upon being car- 
ried, of the receiver, more than four months before he 
attempted to use it. The mistake in delivering the 
wrong ticket was the mistake or negligence of the 
ugent of the receiver. The railway company could 
not be held responsible for injuries resulting from the 
omissions or mistakes of those who had possession 
and control of its property without its consent and in 
opposition to its will. Itis settled beyond question 
that a railroad company, in theabsence of a statute 
im posing liability, is not answerable for injuries re- 
sulting from the mistakes or negligence of a receiver 
or his agents while operating the road. Railroad Co. 
v. Davis, 23 Ind. 553; Bell v. Railroad Co., 53 id. 57; 
State v. Railway Co., 17 N. E. Rep. 909 (present term); 
High Rec., § 396. It is true that the ticket in a sense 
was evidence of a contract, atleast so far as to indi- 
cate that the holder thereof had paid his fare from C, 
to N., but it was a contract made by the plaintiff 
with the receiver, and in the absence of an express 
agreement to doso, the railway company was under 
no obligation to redeem tickets issued by the receiver 
while he was operating the road. The bond executed 
by the company to the receiver was to indemnify the 
latter against all debts and liabilities incurred by him, 
but these were plainly such debts and liabilities as 
should be presented to the court within sixty days, 
and which the court should allow and order paid. (2) 
Over and above the considerations already men- 
tioned, it is quite clear that the plaintiff had no right 
of action, and that the jury were properly directed to 
return a verdict for the defendant. As has been seen, 
the plaintiff purchased the ticket upon which he in- 
sisted he was entitled to ride, and which had been de- 
livered to him by mistake more than four months be- 
fore he presented it for use. He discovered the mis- 





used by the defendant; and that the horse had before 
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and taking his seat onthe car. It is quite probable if 
the plaintiff, without having ample opportunity to cor- 
rect the mistake after discovering it, had offered the 
ticket on the first trip, and had been refused passage, 
he would have been entitled to recover for any injury 
in case he had been ejected after having done all he 
reasonably could to rectify the mistake. The case 
would then have fallen within the principles declared 
in Railway Co. v. Fix, 88 Ind. 381, and cases of that 
class. But having retained the ticket, with full 
knowledge of its purport, without disclosing the mis- 
take to any one connected with the management of 
the road, the plaintiff must be regarded as having rati- 
fied the contract according to in its terms. Ind. Sup. 
Ct., Oct. 9, 1888. Godfrey v. Ohio & M. Ry. Co. Opin- 
ion by Mitchell, J. 


CRIMINAL LAW—FALSE PRETENSES—STATEMENTS AS 
TO CREDIT.-—Section 532 of the California Penal Code 
provides that ‘“‘every person who knowingly and de- 
signedly, by false or fraudulent representation or 
protenen, defrauds auy person of money or property, 

* * is punishable,” etc. Held, that astatement 
by defendant that he had credit with the firm on 
which the draft was drawn for its amount, and that 
the firm would honor the draft, when he knew that he 
had no credit with the firm, and that the draft would 
not be honored or paid, was within the statute. It is 
true, that to come within the statute, a representa- 
tion must be of some fact, past or present; but the 
statement of defendant that he had credit with the 
firm named for the amount of the draft, and that the 
firm would honor the draft, when he knew that he 
had no credit with the firm, and that the draft would 
not be honored or paid, was sufficient. Among the 
definitions of the word “‘credit’”’ are the following: 
“Credit is confidence or trust reposed in one’s ability 
to pay what he may promise.”” Abb. Law Dict. ‘The 
ability to borrow on the opinion conceived by the 
lender that he will be repaid.”” Bouv. Law Dict. 
“Credit isthe capacity of being trusted.’’ Bank v. 
Trust Co., 3 N. Y., 356. And a false pretense has been 
defined to be “‘ arepresentation of some fact or circum- 
stunce, calculated to mislead, which is not true.” 
Com. v. Drew, 19 Pick. 184. After quoting this defi- 
nition, Mr. Bishop says a fuller and practically better 
one would be: ‘‘A false pretense is such a fraudulent 
representation of an existing or past fact, by one who 
knows it not to be true, asis adapted to induce the 
person to whom it is made to part with something of 
value.”” 2 Bish. Crim. Law, §415; and see People v. 
Jordan, 66 Cal.10. Cal. Sup. Ct., Sept. 28, 1888. Peo- 
ple v. Wusservogle. Opinion by Belcher, Ch. C. 


ELECTIONS—QUALIFICATION OF VOTERS—MORMONS 
—CONSTITUTIONALLAW.—Section lof article 2 of the 
Constitution provides that ‘every male citizen of the 
United States (not laboring under the disabilities 
named in this Constitution) of the age of twenty-one 
years and upward, who shall have actually, and not 
constructively, resided in the State six months, and in 
the district or county thirty days next preceding any 
election, shall be entitled to vote for all officers that 
are or hereafter may be elected by the people, and 
upon all questions submitted to the electors at such 
election; provided that no person who has been or 
may be convicted of treason or felony in any State or 
Territory of the United States, unless restored to civil 
rights, and no person, who after arriving at the age of 
eighteen years, shall have voluntarily borne arms 
against the United States, or held civil or military of- 
fice under the so-called Confederate States, or either 
of them, unless an amnesty be granted to such by the 
Federal government; and no idiot or insane person 
shall be entitled to the privilege of elector.’’ Any 
citizen possessing the qualifications of an elector, as 





defined ond declared in this provision of the Constitu- 
tion, and who is not disqualified by any of the pro- 
visions thereof, is entitled to the right of suffrage. It 
is not within the power of the Legislature to deny, 
abridge, extend or change the qualifications of a voter 
as prescribed by the Constitution of the State. Da- 
vies v. McKeeby, 5 Nev. 369; Clayton v. Harris, 7 id. 
64; State v. Williams, 5 Wis. 808; State v. Baker, 38 
id. 86; Quinn v. State, 35 Ind. 490; Monroe v. Collins, 
17 Ohio St. 685; McCaffrey v. Guyer, 59 Penn. St. 111; 
Kinuneen v. Wells, 144 Mass. 497; Rison v. Farr, 24 
Ark. 162; State v. Canaday, 73 N. C. 222. The Legis- 
lature by the act of 1887 adopted additional disqualifi- 
cations to those mentioned in the Constitution, by 
declaring in positive terms that ‘‘no person shall be 
allowed to vote at any election in thisState * * * 
who is a member of or belongs to the ‘Church of Jesus 
Christ of Latter Day Saints,’ commonly called the 
‘Mormon Church,’ * * *” (Stat. 1887, p. 107, $1); 
and in the same act sought to amend the oath to be 
administered to the elector by the registry agent, un- 
der the provisions of the registration law, by adding 
thereto that the elector was not a member of nor be- 
longed to “‘ the Church of Jesus Christ of Latter Day 
Saints, commonly called the ‘Mormon Church.’” 
Section 2. The act was a direct attempt, in violation 
of the provisions of the Constitution, to disfranchise 
the members of the Mormon Church; to deny them 
the right of suffrage regardless of the question 
whether or not they possessed the qualifications of an 
elector as defined in the Constitution. It was sug- 
gested by respondent’s counsel that the act of 1887 was 
perhaps authorized by the provisions of section 6, ar- 
ticle 2, of the Constitution which declares that “ pro- 
vision shall be made by law for the registration of the 
names of theelectors within the counties of which 
they may be residents, and for the ascertainment, by 
proper proofs, of the persons who shall be entitled to 
the right of suffrage, as hereby established, to preserve 
the purity of elections, and to regulate the manner of 
holding and making returns of the same; and the 
Legislature shall have power to prescribe by law any 
other or further rules or oaths as may be deemed nec- 
essary, as a test of electoral qualifications.’’ The other 
or further rules or oaths which the Legislature may 
prescribe are such as may be deemed necessary ‘for 
the ascertainment, by proper proofs, of the persons 
who shall be entitled to the right of suffrage,’’ as estab- 
lished by the provisions of section 1 of article 2 of the 
Constitution. Having adopted a provision for the reg- 
istration of voters, the framers of the Constitution 
deemed it proper to give the Legislature the power to 
enact such rules and prescribe such oaths as might be 
necessary in order to determine who was entitled to 
be registered; and this could only be done by ascer- 
taining in advance, by proper and reasonable proofs, 
the persons who would on the day of election, under 
the provisions of the Constitution, be entitled to vote. 
If the views suggested by respondent’s counsel, that 
the Legislature has the power, under the guise of 
adopting further rules or oaths as a test of electoral 
qualifications, to declare, as set forth in the preamble 
to the act of 1887, that ‘it is deemed necessary for the 
peace and safety of the people of this State to exclude 
from participation in the electoral franchise all per- 
sons belonging to the self-styled ‘Church of Jesus 
Christ of Latter Day Saints,’ commonly called the 
‘Mormon Church,’”’ then of course it could by like 
methods exclude from the elective franchise all per- 
sons belonging to any other church, or members of 
any particular political party, social organization or 
benevolent order. In brief, the rights of suffrage 
guaranteed by the Constitution, and of which we 
boast so much, would be placed entirely at the mercy, 
will or caprice of the Legislature. The Legislature has 
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no such power. The right of suffrage, as conferred by 
the Constitution, is beyond the reach of any such leg- 
islative interference. It cannot be changed except by 
the power that established it, viz., the people, in their 
direct sovereign capacity. In McCaffrey v. Guyer, 
supra, where the Legislature attempted to disfran- 
chise certain persons who were not disfranchised by 
the provisions of the Constitution from voting, the 
court, in reviewing the provisions of the act, said: “‘ It 
attempts to disfranchise those who are enfranchised 
by the fundamental law of the Commonwealth, and 
it enacts what shall be the evidence of disfranchise- 
meut. It is not, it does not profess to be, a regula- 
tion of the mode of exercise of the right to an elec- 
tive franchise. It is a deprivation of the right itself. 
Can then the Legislature take away from an elector 
his right to vote, while he possesses all the qualifications 
required by the Constitution? This is the question 
now before us. When a citizen goes to the polls onan 
election day with the Constitution in his hand, and 
presents it as giving hima right to vote, can he be 
told, ‘True you have every qualification that instru- 
ment requires. It declares you entitled to the right 
of an elector, but an act of Assembly forbids your 
vote, and therefore it cannot be received.’ If so, the 
legislative power is superior to the organic law of the 
State; and the Legislature, instead of being controlled 
by it, may mould the Constitution at their pleasure. 
Such is not the law.” The Legislature may adopt 
such rules and prescribe such oaths as may be deemed 
necessary to test the qualifications of an elector. It 
also has the power to adopt such reasonable regula- 
tions of the constitutional rights of a voter as may be 
deemed necessary to preserve order at elections, to 
guard against fraud, undue influence or oppression, 
and to preserve the purity of the ballot. ‘All 
regulations of the elective franchise however must be 
reasonable, uniform and impartial. Tbey must not 
have for their purpose directly or indirectly to deny or 
abridge the constitutional right of citizens to vote, or 
unnecessarily to impede its exercise; if they do, they 
must be declared void.’’ Cooley Const. Lim. 758; 
Daggett v. Hudson, 43 Ohio St. 548; State v. Butts, 31 
Kans. 554; Capen v. Foster, 12 Pick. 488; Page v. 
Allen, 58 Penn. St. 346, 347; McMahon v. Mayor, 66 
Ga. 224. Nev. Sup. Ct., Oct. 8, 1888. State v. Findley. 
Opinion by Hawley, J. 


EVIDENCE—DECLARATIONS—OF EXISTING SUFFER- 
InG.—Declarations of an injured person indicative of 
existing pain or suffering, and expressive of it, are 
competent evidence, although narratives of past oc- 
currences are not. The rule is that declarations of an 
injured person indicative of existing pain or suffering 
are competent, although narratives of past occur- 
rences are not. Aninjured person may show in evi- 
dence declarations connected with existing suffering, 
and expressive of it, but hemay not give an account 
of the manner in which he received his injuries nor re- 
count what is past. Turnpike Co. v. Andrews, 102 
Ind. 138; Railway Co. v. Wood, 113 id. 544, and cases 
cited; Roosa v. Loan Co., 132 Mass. 439; Barber v. 
Merriam, 11 Allen, 322; McKeigue v. City of Janes- 
ville, 31 N. W. Rep. 301; State v. Davidson, 30 Vt. 
377-383. In the case last cited Redfield, C. J., in 
speaking of such declarations, said: **The declara- 
tions of the party are received to show the extent of 
latent injuries upon the person, upon the general 
ground that such injuries are incapable of being 
shown in any other mode, except by such declara- 
tions as to their effect, but they are not admitted as 
part of the res geste.’’ This is substantially what this 
court bas said. Itis evident that the reason for the 
rule is a sound one, since it is clear that as many of 
the organs of the body cannot be seen, latent injuries 
can only be discovered and known through the decla- 





rations of the injured person. We have given careful 
study to the case of Roche v. Railroad Co., 105 N. Y, 
294; S.C., 59 Am. Rep. 506, but we cannot assent 
either to the reasoning or the conclusion of the court 
in that case. It is conceded by the court that the rule 
was that such declarations were competent until the 
enactment of the statute permitting parties to be wit- 
nesses, but it is asserted that the rule was abrogated 
by that statute. It seemstous that ifthe law once 
was that such declarations were admissible it was not 
in the power of the court to annul it. That could 
only be done by legislation. Where a statute is en- 
acted changing the common-law rule, it is to be 
strictly interpreted, and is not to be extended by con- 
struction. It is an ancient and well-known rule that 
statutes in derogation of the common law must be 
strictly construed. It would be a plain violation of 
this rule to hold that a statute changing the one rule 
of law changed another and independent one. The 
change in therule does not dissipate the reason, for 
latent injuries can only be fully known by declara- 
tions made at the time the injured person is suffering. 
But however this may be, the rule is an established 
one, and as courts cannot legislate, they have no 
right to abrogate it. Judicial legislation is an evil to 
be avoided. The change in the law worked by the 
statute does not deprive a party of any competent 
evidence. The statute adds to his rights; it subtracts 
nothing from them. Although the statute makes a 
party a competent witness, it does not abridge his 
rights by taking from him evidence competent under 
the rules of the common law. We cannot agree, we 
say, in leaving this point, that a party is to be deprived 
of legitimate evidence because the statute permits 
him to testify. Ind. Sup. Ct., Sept. 28, 1888. Han- 
cock County v. Leggett. Opinion by Elliott, J. 


LANDLORD AND TENANT—RENT—FORFEITURE FOR 
NON-PAYMENT—SUNDAY.—Where the rent-day fixed 
by a lease fails on Sunday the day is not counted, and 
tender of the rent on the following day is a legal per- 
formance. The law does not recognize Sunday as a 
day for the transaction of ordinary worldly affairs. It 
has no existence in the legal calendar, in the computa- 
tion of time, when it happens that parties have agreed 
that certain acts shall be performed on a day which, 
perchance, falls on a Sunday. It appears to me much 
more reasonable to hold that Monday should take the 
place of Sunday than to compel the party under obli- 
gation to anticipate events, and to tender performance 
on Saturday; for he has not agreed to perform any 
duty on Saturday, and this the other side well knows, 
as he also well knows, that in all such cases Sunday is 
a dies non. Although I had supposed that this ques- 
tion had been thoroughly discussed and definitely set- 
tled, to my surprise I find it has been before the courts 
of this State for adjudication but once. This surprise 
however is overcome by the satisfaction derived from 
finding that a most careful and experienced chief jus- 
tice treated the case as though the law was well set- 
tled. I refer to the case of Stryker v. Vanderbilt, 27 
N. J. Law, 68. The litigation in that case arose on the 
failure of a purchaser to accept a deed tendered to him 
on Monday, the 2d day of May, when, by the terms of 
the sale, the deed was to have been delivered on the Ist 
day of May, which was Sunday. The court said: 
‘The Ist day of May falling on Sunday, compliance 
with the contract on Monday was a legal perform- 
ance.”’ In Salter y. Burt, 20 Wend. 205, the court 
said: ‘* When the day of the ‘performance of a cone 
tract, other than instruments on which days of grace 
are allowed, falls on Sunday, the day is not counted, and 
compliance with the stipulations of the contract on 
the next day is deemed in law a. performance.”’ 32 
Am. Dec. 530; see note on 531; Bank v. Varnum, 49 
N. Y. 279; Avery v. Stewart, 2 Conn. 69; 7 Am. Dee. 
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240. In this case a non-negotiable promissory note 
which, by its terms, fell due on Sunday, was, by a di- 
vided court, held to be payable on the following Mon- 
day. It will be seen, by reference to a pote appended 
to this case, in the book last cited, that all of the 
courts in this country do not subscribe to this doc- 
trine. But however this may be as to the courts of 
other States,I am relieved from all responsibility, 
since I find the law settled in New Jersey, and that 
too in the courts of law, so that the complainants can 
be protected against this alleged forfeiture in those 
courts. Therefore to the extent of the alleged for- 
feiture for non-payment of royalty, I think the mo- 
tion to dismiss well founded. N. J. Ct. Ch., Sept. 21, 
1888. Warne v. Wagoner. Opinion by Bird, V. C. 


MUNICIPAL CORPORATIONS—DEFECTIVE STREETS— 
CONTRIBUTORY NEGLIGENCE.—In an action for inju- 
ries caused by a defect in a highway, plaintiff asked 
instructions that “ the fact that she knew that aridge 
of ice, dangerous in its character, existed at the place 
of injury, did not conclusively prove negligence on her 
part in attempting to pass over it; and that if she had 
reasonable cause to believe that she could pass in 
safety over it, and used reasonable care in the at- 
tempt, she might recover, and that she was not bound, 
as matter of law, to have her attention directed, at 
the moment of danger, to the alleged defect.’’ These 
were not given, and while plaintiff's counsel was mak- 
ing his closing argument to the jury, the court stated 
that if a person knows a way to be dangerous when he 
enters upon it, he cannot, in the exercise of ordinary 
prudence, proceed and take his chances, and if he shall 
actually sustain damage, look to the town for indem- 
nity; but in charging the jury the court left to them 
the whole question of what was due care, under all the 
circumstances, and whether the plaintiff was in the 
exercise of such due care. Held, no error. This re- 
mark, as a full statement of the law on this subject, 
cannot be considered accurate. There are different 
degrees of danger, as there are defects in ways of a 
more or less serious character. As there are some de- 
fects which, if not rendering it absolutely impossible 
to pass over a way in safety, are such that only a reck- 
less person would make the attempt, so there are oth- 
ers which would not prevent a prudent person from 
using the way, but would only impose upon him the 
duty of greater care and caution. It cannot therefore 
be said that if one knows a way to be in any degree 
dangerous he can only use the highway at his own 
risk. Whether he acts prudently in attempting to use 
it, and takes the precautions he should in so doing, 
are questions for the jury. But if the remark made 
by the judge is to be treated as a part of his instruc- 
tions to the jury, it should be construed with those 
instructions. If it had actually been made ar a part 
of his charge, it would readily be seen that the court 
did not undertake to qualify thereby those instruc- 
tions which leave the whole question of the care exer- 
cised by the plaintiff to be determined in view of her 
knowledge of the state of things existing in the way as 
a matter of fact. It is stated that if the plaintiff had 
seen that the way was dangerous, this was to be con- 
sidered in determining whether she exercised due 
care. The inference is obvious throughout the charge 
that the jury might still find that she exercised this 
care in entering on this way, even if she knew that it 
was defective and dangerous. In connection with the 
sentences which point out with clearness that the 
question on this part of the case was that of the plain- 
tiff's care, the remark would readily have been seen 
to apply only wherea way was so obviously and 
gravely dangerous that no prudent person would have 
been justified in entering upon it for the purpose of 
travelling. If instructions, as a whole, are not errone- 
ous, a party cannot sustain exceptions thereto, even if 





a single passage, taken abstractly, may beso. Adams 
v. Nantucket, 11 Allen, 203. Mass. Sup. Jud. Ct., Oct. 
9, 1888. Parker v. City of Springfield. Opinion by 
Devens, J. 


NEGLIGENCE —IMPUTED — DRIVER AND GUEST OF 
OWNER.—Where plaintiff rides on the highway in the 
vehicle of unother, by invitation, neither exercising 
nor assuming any control over the movements of the 
vehicle, the driver does not become the agent or ser- 
vant of plaintiff in such sense that his negligence con- 
tributing toun injury, occasioned by a defect in the 
highway, will be imputed to plaintiff. The District 
Court gave the following instruction: “The law is 
that the driver of a private conveyance is the agent or 
servant of the person riding in such conveyance, and 
if such person, while riding along a public highway or 
street, isinjured in consequence of obstructions or 
defects negligently permitted to remain in the street 
or highway, and the driver is guilty of a want of or- 
dinary care and caution, and his negligence materially 
contributes to such injury, then the persons injured 
cannot recover as against the town for the injury thus 
received.’’ The principal question in the case isas to 
the correctness of this instruction. That cases may 
arise in which the contributory negligence of another 
will be imputed to the one injured, and defeat his 
right of recovery for the injury, is certainly true, and 
that doctrine has’ been applied by this court. Payne 
v. Railway Co., 39 Iowa, 523; Yahn v. Ottumwa, 60 id. 
429; Slater v. Railway Co., 71 id. 209; Stafford v. Os- 
kaloosa, 57 id. 748. The holding of those cases then is 
(1) that when several parties are engaged in a common 
enterprise, and one is injured by the joint negligence 
of one of his associates and another, the negligence of 
his associate will be imputed to him, and will defeat 
all right of recovery against the other party; and (2) 
that when a person is injured through the common 
negligence of one, who from their relation, is bound to 
care for and protect him, and another, the negligence 
of the former will be imputed to him, and will defeat 
a recovery against the other party. But that is as far 
as this court has gone, and we have never had occa- 
sion to consider the doctrine of the present instruc- 
tion. That doctrine, in effect, is that when one rides 
upon the public highway in the vehicle of another the 
driver, as matter of law, becomes his agent or servant 
in such sense that his negligence, contributing to an 
injury occasioned by a defect or obstruction in the 
highway, will be imputed to him, regardless of the 
real relations of the parties. That this doctrine finds 
support in some of the adjudicated cases is certainly 
true. Thorogood v. Bryan, 8C. B. 114, is perhaps the 
leading case supporting the doctrine. In that case 
the plaintiff, having alighted from an omnibus, was 
run over and injured by a vehicle belonging to an- 
other line. The action was against the proprietor of 
the carriage which inflicted the injury; and it was 
held, that as the driver of the vehicle from which the 
plaintiff alighted was negligent in that he had neg- 
lected to drive his carriage to the curb, which negli- 
gence contributed to the injury, there could be no re- 
covery. The case however has been criticised in Eng- 
land (The Milan, Lush. 388), and it has not been gen- 
erally followed in this country. Indeed many 
American courts whose opinions are of the highest 
authority have pronounced it unsound. See Bennett 
v. Railroad Co., 36 N. J. Law, 225; Railway Co. v. 
Steinbrenner, 47 id. 161; Chapman v. Railroad Co., 19 
N. Y. 341; Dyer v. Railroad Co., 71 id. 228; Transfer 
Co. v. Kelly, 36 Ohio St. 86; Railway Co. v. Schack- 
let, 105 Ill. 364; Little v. Hackett, 116 U. S. 366. And 
we think the doctrine is contrary to sound reason and 
well-settled legal principles. Of course the general 
doctrine that the principal is bound by the acts and 
conduct of his agent is not disputed. If he suffers an 
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injury through the negligence of another, but to 
which the negligence of his servant or agent, while 
engaged in the business of his employment, contrib- 
utes, therecan be no recovery. But the relation of 
principal and agent must exist in fact. The law will 
not create or presume the relation from the mere fact 
that he accepted the invitation of another to ride in 
his carriage. If heis but the guest of the other, and 
neither has nor assumes the right to direct or control 
the conduct of the driver, neither he nor the owner 
can be regarded as his servant. In such case he would 
not be answerable to a third person for an injury 
caused by the negligence of the driver; aud it seems 
to us that there is no principle of law upon which such 
negligence can be imputed to him, when it contributes 
to hisown injury. Inthe present case the evidence 
tended to prove that plaintiff was riding in the vehi- 
cle on the invitation of the owner, and that he neither 
exercised nor assumed any control over the move- 
ments of the team. Iowa Sup. Ct., Oct. 3, 1888. Nis- 
bet v. Town of Garner. Opinion by Reed, J. 


RAILWAY COMPANY — STEPS WORN AND SLIP- 
PERY FROM SNOW — RISK VOLUNTARILY INCURRED. 
The plaintiff had sustained) injuries by falling 
down steps leading to the platform of a railway 
station belonging to the defendant company. The 
steps were worn and hollowed, and were also slippery 
owing to their being covered with a layer of snow, 
which had frozen over. There were other steps at the 
other side of the station by which the platform could 
also be reached. In an action to recover damages 
against the defendants for negligence, the plaintiff in 
cross-examination at the trial admitted that he 
thought it dangerous to go down the steps. The de- 
fence of volenti non fit injuria was set up, but the find- 
ings of the County Court judge merely were that the 
defendants had been guilty of negligence, and that 
there had been no contributory negligence on the part 
of the plaintiff. Held (on appeal from the County 
Court), that in order to enable the defendants to suc- 
ceed on the ground that the maxim volenti non fit in- 
juria applied, the defendants ought to have obtained 
a finding of fact in the court below that the plaintiff 
freely and voluntarily, with full knowledge of the na- 
ture and extent of the risk he ran, impliedly agreed 
to incur it, and that the onus of proof lay upon the 
defendants to establish that the maxim applied. 
What has been elicited comes to this, that the plaintiff 
was aware that there was some danger in going down 
the stairs, that there was danger at all times in going 
down them, and that that danger was increased by the 
fact that there was alayer of snow upon them. But 
that gives the go-by to the question whether the 
plaintiff had full knowledge of the nature and extent 
of the risk he ran, as observed by Lord Esher, M. R., 
in Yarmouth vy. France, 14 Q. B. Div. 647, and by 
Bowen, L. J., iv Thomas v. Quartermaine, 18 Q. B. 
Div. 685. Then the question is whether the plaintiff 
had full knowledge of the nature and extent of the 
risk he ran? It may be hard fora defendant to suc- 
ceed on such a defence as that, for a jury might easily 
say that the plaintiff did not know the full extent of 
the danger, and find for him accordingly. The pres- 
ence of the word “ full*’ will make the defence of lit- 
tle value, but that cannot be helped. If that is the 
question to be left to the jury, it comes to this, that 
they can find very much as they like. I think the 
judgments which I have referred to introduce an im- 
portant qualification to the application of the maxim 
volenti non fit injuria. In the present case the stair- 
case was covered with snow. It may very well be that 
the plaintiff may have quite misapprehended the full 
extent of the risk he ran, and the nature of the diffi- 
culty of descending the staircase under such circum- 
stances. The defendant company should have cross- 





examined him further, for unless the question of fact 
was found in their favor, the application of the maxim 
relied on could not be established. It lies on the de- 
fendants to establish the fact that the maxim volenti 
non fit injuria applies. The onus of proof is on them, 
and in my opinion they have failed to establish it. On 
the evidence as it stands, I do not think that the 
judgment of the learned County Court judge can be 
altered. By Wills, J. All the difficulty in this case 
arises from too much reliance being placed upon the 
answer of the plaintiff toa most adroit question put 
to him in cross-examination. The plaintiff said he 
thought it dangerous to go down the steps. That is 
the admission upon which the whole of this question 
turns. Take the case of a stage coach, the proprie- 
tors of which are carriers for hire, and an intending 
passenger knew that one of the horses was vicious. He 
might say that he thought it dangerous to have sucha 
horse in the team, but if he went in the coach, and an 
accident occurred by which he sustained an injury, 
would not he be entitled to recover compensation in 
damages? Was he to stay at home because he thought 
there was danger? The case of a railway company is 
similar, and there are numerous decisions in cases of 
trains overshooting the platform, resulting in acci- 
dents to passengers alighting. I do not think that 
cases of that sort are such as the doctrine volenti non 
fitinjuria ought to apply to. The defendants have 
failed to establish any contributory negligence on the 
part of the plaintiff in descending the steps to their 
platform; on the contrary, the plaintiff exercised 
great caution and took hold of the hand-rail. The de- 
fendants therefore can only rely on the case of 
Thomas v. Quartermaine, ubi sup., and they have 
failed to show that the plaintiff had that amount of 
knowledge of the nature and extent of the risk he ran 
in incurring the danger, which would alone make the 
maxim apply. By Grantham, J. Q. B. Div., June 8, 
1888. Osborne v. London & North-western R. Co. 
59 L. T. Rep. (N. 8S.) 227. 


NEGOTIABLE INSTRUMENTS —PROTEST AND NOTICE— 
PERSONAL SERVICE.—A surety ona note, whose resi- 
dence and place of business is just outside of the cor- 
porate limits of the city where the note is protested, 
but only 208 yards distant from the post-office of the 
city, and whose residence and office are both open on 
the day of protest, and both near by, though he him- 
self is absent in a distant city, is entitled to personal 
serviceof notice of protest; and a drop-letter, sent 
through the mail, there being no mail carriers, is in- 
sufficient. ‘‘If the parties reside in the same city or 
town, the indorser must be personally notified of the 
dishonor of the bill or note, either verbally or in writ- 
ing, or a written notice must be left at bis dwelling- 
house or place of business.’’ Williams v. Bank, 2 Pet. 
101. Mr. Justice Story states the rule in these words: 
‘* Where the party entitled to notice and the holder 
reside in the same town or city, the general rule is 
that the notice should be given to the party entitled 
to it, either personally or at his domicile or place of 
business.” Story Bills, § 352. In the case of Bowling 
v. Harrison, 6 How. 257, Mr. Justice Grier, delivering 
the opinion of the court, said: ‘‘ The best evidence of 
notice is proof of personal service on the party to be 
affected by it, or by leaving a copy at his dwelling. 
Depositing a notice in the post-office affords but 
presumptive evidence of its reception, and is permit- 
ted to be substituted for the former only where the 
latter would be too inconvenient or expensive. Hence 
when the convenience of the public post is not needed 
forthe purpose of transmission or conveyance, there 
is no reason for its use, or for waiving the more strin- 
gent and certain evidence of notice; and therefore in 
the practical application of the rule, the relative posi- 
tion of the person giving the notice, and the party re- 
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ceiving it, forms the only criterion of the necessity for 
relaxing it. A very large portion uf the commercial 
paper used in this country is similar to that which is 
the subject of the present suit. They are notes made 
payable at a certain bank. The last indorsee or owner 
transmits it to that bank for collection. If funds are 
not deposited there to meet it when due, it is handed 
to anotary or agent of the bank, who makes demand 
and protest, and gives notice of its dishonor to the 
indorsers. If they live in the same town or city 
where the bank is situated and the demand made, 
and ‘where the note was payable,’ he serves it per- 
sonally, or at their residence or place of business. If 
they live at a distance, so that such aservice would be 
inconvenient and expensive, he sends the notice by 
mailto the nearest post-office, or such other place as 
may have been designated by the party on whom it is 
to be served. This is, and has been, the daily practice 
and construction of the rule in qnestion over the 
whole country, and the only one consonant with rea- 
son.” “tis of the utmost importance to commercial 
transactions that the rules of law on the subject of 
notice which is to charge an indorser be stable and 
certain; and not suffered to fluctuate and vary with 
the notions or caprice of banking corporations or vil- 
lage notaries. A usage, to be binding, should be defi- 
nite, uniform and well known, * * * so that it 
may be justly presumed that the parties had reference 
to it in making their contract. Every day’s expe- 
rience shows that notaries in many places fall into 
loose ways of performing their duties, either through 
negligence or ignorance; and courts should be cau- 
tious how they encourage juries to presume usages 
and customs contrary to the settled rules of law, in 
order to sanction the mistakes or misconceptions of 
careless and incompetent officers.” ‘‘ It is dangerous, 
in allcases, to disregard the well-settled law upon this 
subject, and rely upon custom and usage; because no 
usage or custom can change the rule here laid down, 
unless the party to be affected be cognizant of the us- 
age, and has in other cases conformed to it.’’ Wilcox 
v. McNutt, 32 Am. Dee. 304. Citing Jones v. Fales, 4 
Mass. 252, 258; Churchill y. Suter, id. 157. In thecase 
of Forbes v. Bank, 10 Neb. 338; S. C., 35 Am. Rep. 480, 
the court says: ‘‘The question may be fairly stated 
thus: Whether where the drawer or indorser of a 
draft, note or bill of exchange, resides outside of the 
corporate limits of acity or village, which is the place 
of dishonor of such draft, note or bill of exchange, but 
nearer to the post-office in such city or village than to 
any other post-office, notice of the dishonor of such 
draft, note or bill of exchange can be legally given to 
such drawer or indorser by depositing the same in 
such post-office, directed to such drawer or indorser ?”’ 
After citing and quoting from and commenting on 
the cases of Ireland v. Kipp, which was twice before 
the Supreme Court of New York (10 Johns. 489, in 
1813; 11 id. 231, in 1814); Sheldon vy. Benham, 4 Hill, 
129; Ransom v. Mack, 2 id. 587; Bank v. Townsley, 
102 Mass. 177; Bank v. Rowel, 6 Mart. (N. 8.) 267, the 
court says: “All of these cases, and many others cited 
in the brief of counsel, seem to hold that where the 
person whose duty it is to give the notice, and the 
one to be charged by the notice, both reside within 
the same post-office delivery—a term well understood 
in this country—that then the notice must be served 
personally, or left at the residence or place of business 
of the person to be charged, and that the post-office 
can only be resorted to in cases where the person to 
be notified resides nigher to or is inthe habit of re- 
ceiving his mail matter at another post-office, to 
which the notice may be sent by mail. And this I be- 
lieve to be the correct rule. Having carefully exam- 
ined all the cases cited by counsel, I have failed to 
find any sufficient reason, or indeed any reason, for a 





distinction in this respect between persons residing 
within the city or village limits and those, who though 
living outside of those limits, are within the post-office 
delivery.” In the case of Clay v. Oakley, 5 Mart. (N. 
S.) 139, the notice was left in the post-office at Alexan- 
dria, directed to the indorser at that place; and the 
Supreme Court of Louisiana held it to be insufficient, 
saying it made no difference whether he resided in or 
out of the town. See Bank v. Rowel, 6 Mart. (N. 8S.) 
508; Reid v. Payne, 16 Johns. 218. In Sheldon v. Ben- 
ham, 4 Hill, 129, Bronson, J., says: ‘* The post-office is 
not a place of deposit for notices to indorsers, except 
where the notice is to be transmitted by mail to an- 
other office.” In Ransom v. Mack, 2 Hill, 587, the 
same judge, delivering the opinion of the court, says: 
“The corporation limits of our cities and towns have, 
I think, less to do with this question than the mail ar- 
rangements of the general government and the busi- 
ness relations of our cities.’’ Inthe case of Bank v. 
Townsley, 102 Mass. 177, Ames, J., delivering the 
opinion of the court, says: ‘‘ We do not find that any 
case has gone so far as to decide that notice through 
the post-office may be given in the same manner, and 
with the same allowance of time, where both parties 
reside in one town or resort to the same post-office, as 
where they reside in different towns communicating 
with each other by regular mails. There may be but 
little practical difference in this respect, between let- 
ters left for deposit and those left for transmission; 
but we do not feel at liberty, for such considerations, 
to disregard distinctions, even though they appear 
somewhat arbitrary, or attempt to improve rules that 
have become settled by judicial decisions in the usage 
of business.’’ In the case of Patrick v. Beazley, 6 
How. (Miss.) 609, the court say: ‘*The courts have 
manifested a constant jealousy of admitting relaxa- 
tions of the rule which requires personal service of 
notice; and have never permitted it, except in cases 
of strong necessity, for the convenience and benefit of 
commerce. But this necessity, under which trans- 
missions by mail are allowed, can never be said to ex- 
ist when the parties reside in the same town or place; 
and therefore when that is the case the courts will not 
dispense with personal notice. But itis urged that 
this principle does not apply where the indorser re- 
sides beyond the limits of the town. * * * It is 
often very difficult to determine the precise limits of 
towns, when they have not been incorporated; and in 
that case, different opinions may exist as to where 
they cease and the country begins. In cases of cities 
or incorporated townsa surer criterion is fixed by the 
boundary line; and yet a moment's reflection must 
satisfy all that the rule would not be the less exposed 
to embarrassment, if not to ridicule; for it may so 
happen, and in large commercial towns such will no 
doubt often be the case, that a party living_within the 
admitted environs of the place may yet be beyond the 
actual boundary line of the corporation, and so lose a 
privilege to which he would be otherwise clearly en- 
titled; and one who resides two miles from the holder 
may claim personal notice, while another, living per- 
haps within fifty yards of him, must take the chances 
of the post-office. Such a discrimination appears to 
us to be without reason or foundation. The obvious 
meaning of the courts, when they require personal no- 
tice if the indorser lives in the same town or place, is 
the same immediate neighborhood, whether it be in 
town or the country.” Against all this weight of prec- 
edent and authority, both Federal and State, the 
case of Bank v. Lawrence, 1 Pet. 584, is cited and re- 
lied on. But that case, so far as it conflicts with the 
rule or principle settled by the cases cited, has been 
overruled; more especially by the later decision of 
of the same court, in the later case of Bowling v. Har- 
rison, 6 How. 256. The case was one of peculiar cir- 





462 THE ALBANY LAW JOURNAL. 








cumstances. Lawrence had lived in Washington city, 
and carried on his trade there; and while so doing he 
had indorsed a note made payable at a bank in George- 
town. Before the note matured and was protested for 
non-payment, he had sold out his business in Wash- 

. ton city and removed to a farm in Alexandriacounty, 
Va., across the Potomac river, three miles from George- 
town, where he resided, resorting to Georgetown, as 
his nearest post-office, for his mail. The notice of 
protest was sent to him by mail, addressed to him at 
Georgetown; and the court decided, that under these 
circumstances, the notice sent to his known and near- 
est post-office, Georgetown, was a sufficient service of 
notice. There was no question whatever as to his resi- 
dence being within or without the limits of George- 
town; and it was not pretended that he did not duly 
receive the notice. Va. Sup. Ct. App., July 26, 1888. 
Brown v. Bank of Abingdon. Opinion by Fauuntle- 
roy, J. 


RELIGIOUS SOCIETIFS—PERSONAL LIABILITIES OF 
MEMBERS—PLEADING.—A complaint alleging that de- 
fendants, as members of a voluntary unincorporated 
religious society, through their trustees and the parish 
priest for the time, in whom jointly was vested the 
governing power and the right to incur indebtedness 
in behalf of the association within the scope of its 
purposes, stated an account witb plaintiff's assignor, 
and agreed to pay him the balance found to be due 
him for his salary as priest, and for money advanced 
by him for building the church and paying off old 
debts, does not seek to hold the defendants as a part- 
nership, but states a valid cause of action against 
them individually upon an indebtedness incurred by 
them through their authorized agents. The members 
had the right indubitably to contract a valid debt for 
erecting a church building, for the salary of their 
priest, and to pay their indebtedness, and they could 
bind themselves personally for sucb a liability. It is 
alleged that they did bind themselves by agents duly 
authorized to settle and pay their indebtedness to the 
Rev. James Colton, and to state an account with him, 
and in writing agreed as members of such association 
to jointly and severally pay the amount found due 
with interest. What legal objection can there be to 
holding the defendants upon such facts liable for a 
debt which they had thus contracted, assented to and 
agreed to pay? They certainly had the right to bind 
themselves by their agents in such acontract, whether 
there were many or few of them. The case would 
seem to involve the ordinary principles of agency. 
The trustees and parish priest, in incurring the al- 
leged indebtedness, acted merely as the agents of the 
association and its members, with power to bind them 
jointly and severally by their acts. Under such cir- 
cumstances it is no hardship to hold them liable per- 
sonally for the debt. This responsibility does not rest 
upon the mere fact that they are or were members of 
the association when the debt was incurred, but upon 
the ground that they approved of or participated in 
contracting it, and subsequently assumed and agreed 
to pay it through their authorized agents. In the case 
of Ash v. Guie, 97 Penn. St. 493, which appellants’ 
counsel cites, the principle is recognized that the mem- 
bers of the committee, or those members of a lodge 
who participated in the erection of a building for the 
lodge by voting for or advising it, and those members 
who in any way assented to the undertaking or subse- 
quently ratified it, were liable. This was an action 
against the members of alodge—being unincorporated 
—for a debt incurred in purchasinga building lot and 
erecting a building thereon. The court, among other 
things, say: ** The proof fails to show that the officers 
or a committee, or any number of the members, hada 
right to contract debts for the building of a temple, 





which would be valid against every member from the 
mere fact that he was a member of the lodge. But 
those who engaged in the enterprise are liable for the 
debts they contracted, and all are included in such 
liability who assented to the undertaking or subse. 
quently ratified it. Those who participated in the 
erection of the building by voting for and advising it 
are bound the same as the committee who had it in 
charge.” Page 500. See also Park v. Spaulding, 10 
Hun, 128; Ridgely v. Dobson, 3 Watts & 8S. 118; De- 
launey v. Strickland, 2 Starkie, 416. This latter case 
was where aclub of gentlemen ussociated and ap- 
pointed one of themselves to purchase some plate for 
their club-room. The merchant, knowing the person 
who ordered the articles, charged them to him. 
Strickland, one of the members of the club, was ‘sued, 
and sundry matters alleged in his defense. Abbott, 
C. J., “left it to the jury to say whether the articles 
were furnished with the previous concurrence or sub- 
sequent approbation of the defendant; for if that 
were the case, he aud all who stood in the same situa- 
tion were liable to pay for the goods. On another 
point, as the goods were charged to the agent, he left 
it to the jury whether the plaintiff bad trusted him, 
and must sue him, or might recover against the club, 
or rather its members. The court in bank affirmed 
this, and defendant had to pay.’’ See also Cockerell 
v. Aucompte, 40 Eng. Law & Eq. 279; Volger v. Ray, 
131 Mass. 439. Wis. Sup. Ct., Oct. 9, 1888. Sheehy v. 
Blake. Opinion by Cole, C. J. 


STATUTE OF LIMITATIONS—TROVER AND CONVER- 
SION—-BAILMENT. —The statute of limitations does not 
commence to run in favor of a bailee until he denies 
the bailment, and converts the property. It is claimed 
in behalf of the appellee that the statute commenced 
to run at the time the deposit was made, and that a 
demand of the watch not having been made within 
five years from the deposit, the action is barred. In 
other words, the claim is that no action can be main- 
tained because demand was not made within five 
years after the inception of the relation of bailor and 
bailee between the parties. It is a general rule that a 
party cannot prevent the running of the statute of 
limitations by omitting to do some act which he might 
have done, or which he is required by law to do. A 
party, having a claim for money against a county, 
cannot extend the time for commencing the action by 
failing to present his claim to the board of supervis- 
ors. Baker v. Johnson Co., 33 Iowa, 155. The same 
rule applies to promissory notes payable on demand. 
And generally where a right of action depends apon a 
demand, such demand must be made within the pe- 
riod prescribed by the statute of limitations. Ball v. 
Railway Co., 62 Iowa, 753. This is the rule as to ac- 
tions arising upon contracts, express or implied. See 
Thrall'v. Mead, 40 Vt. 540; Codman v. Rogers, 10 Pick. 
112; Palmer v. Palmer, 36 Mich. 488; Jameson v. 
Jameson, 72 Mo. 640. In Codman v. Rogers it is held 
that the statute will not begin to run until demand, 
yet unless demand be made in a reasonable time, the 
plaintiff will not be entitled to relief; and a reason- 
able period of time is determined by the circum- 
stances; and where no cause for delay is shown, the 
time is to be fixed by the statute of limitations. But 
the action in this case is in the nature of an action for 
atort. It is not grounded upon’an agreement to pay 
money for the watch on demand for the money. The 
defendant was engaged in the business of a jeweller 
and repairer of watches. It is alleged in the petition 
that the watch is very valuable, and worth some $325, 
and that after it was repaired it was left with the de- 
fendant for safe-keeping. It was not contemplated 
by the parties that a demand would be made immedi- 
ately. If such had been the intention, it would not 
have been deposited for safe-keeping. No right of ac- 
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tior accrued until there was a wrongful conversion of 
the property. The rights and obligations ofa bailee of 
personal property are very much like those of a trus- 
tee of a resulting trust in realty, and it has always 
been held that the statute of limitations commences 
to run in favor of a trustee from the time when he de- 
nies the trust, and claims the trust property as his 
own. Peters v. Jones, 35 Iowa, 512; Gebhart v. Sat- 
tler, 40 id. 152. Upon the same principle the statute 
of limitations will not begin to run in favor ofa bailee 
until he denies the bailment and converts the prop- 
erty to his own use. And the refusal to deliver the 
property on demand is a conversion. Iowa Sup. Ct., 
Oct. 2, 1888. Reizenstein v. Marquardt. Opinion by 
Rothrock, J. 


TRUSTS — DECLARATION—EXECUTORY TRUST.—The 
Revised Statutes of Indiana, 1881, section 2969, pro- 
vides that no trust concerning lands, except such as 
may arise by implication of law, shall be created, un- 
less in writing, sigued by the party creating the same, 
or his attorney, etc. Held, that under this section a 
letter from a father to his son, saying that he had pur- 
chased land, had caused the deed to be made to the 
son, and that he should soon ask him to convey it to 
the writer’s grandchildren for their support, and re- 
questing him to tell his wife how the matter stood, 
that she might know in the event of the son's death, 
creates an imperfect, executory trust for the ultimate 
benefit of the grandchildren, and such trust being 
voluutary, the donor has the right to perfect and com- 
plete it by causing the later conveyance to be made. 
While a literal interpretation of the above statute 
might seem to require that the deed or instrument in 
which the estate or property to be affected by the trust 
is granted or conveyed should also contain the de- 
claration of the trusts upon which the property is to 
be held, it is nevertheless settled that the statute will 
be satisfied if the trust has been manifested, or can be 
proved by any writing under the hand of the party to 
be charged, or of the party who is by law enabled to 
declare the same, provided the fiduciary relation, to- 
gether with the nature, terms and conditions thereof, 
are set forth in the writing with sufficient certainty so 
as to enable a court to carry it into execution in the 
manner intended by the donor or creator of the trust. 
1 Perry Trusts, §§ 82, 85; 2 Pom. Eq. Jur., §$ 1006, 
1007, and notes. There is hence no well-founded ob- 
jection to the alleged trust in the present case grow- 
ing out of the fact that it was manifested by the let- 
ters which appear in the record, instead of being de- 
clared in the deed from White to Joshua C. Dodge. 
Forster v. Hale, 3 Ves. 696; Brown vy. Combs, 29 N. J. 
Law, 39; Raybold v. Raybold, 20 Penn. St. 308; Kings- 
bury v. Burnside, 58 Ill. 329; Pinnock v. Clough, 16 
Vt. 508; Steere v. Steere, 5 Johns. Ch. 1; Hollins- 
head v. Allen, 17 Penn. St. 275. The trust in the pres- 
ent case, if one was perfectly created, was intended as 
a provision for the grandchildren of the settlor, who 
were natural objects of his bounty. It was therefore 
upon such a good or meritorious consideration as to 
becume irrevocable and enforceable in case it was cre- 
ated or declared in such a manuer as to fall within the 
category of executed trusts. Waterman v. Morgan, 
114 Ind. 237, and cases cited. A voluntary trust, rest- 
ing upon a meritorious consideration, once perfectly 
created, is irrevocable. Rycroft v. Christy, 3 Beav. 
238; Paterson v. Murphy, 11 Hare, 88; Souverbye v. 
Arden, 1 Johns. Ch. 240; Hildreth vy. Eliot, 8 Pick. 
293. A trust may be said to be executed when it has 
been perfectly and explicitly declared in a writing, 
duly signed, in which the terms and conditions upon 
which the legal title to the trust-estate has been con- 
veyed or is held, and the final intention of the creator 
of the trust in respect thereto appear with such cer- 





tainty that nothing remains to be done except that the 
trustee, without any further act or appointment from 
the settlor, carry into effect the intention of the donor 
as declared. In such a case, even though there was no 
valuable consideration upon which the trust was orig- 
inally declared, a court of chancery willenforce it in 
favor of one whose relation to the donor was such as 
to show a good or meritorious consideration. Craw- 
ford’s Appeal, 61 Penn. St. 51, 52; Stone v. Hackett, 
12 Gray, 227; Ellison v. Ellison, 6 Ves. 656; Kekewich 
v. Manning, 1 De Gex, M. & G. 185; 2 Pom. Eq. Jur., 
§ 1001; 1 Perry Trusts, $98. Where however property 
has been conveyed upon a trust, the precise nature of 
which is imperfectly declared, or where the donor re- 
serves the right to define or appoint the trust-estate 
more particularly, although it may be apparent that 
the creator of the trust has, in a general way, mani- 
fested his purpose ultimately at a time and in a man- 
ner thereafter to be determined, either by himself or 
by the trustee, to bestow the property upon a person 
named, the trust is incomplete and executory, and not 
within the jurisdiction of a court of chancery; the 
rule being that courts of equity will not aid a volun- 
teer to carry into effect an imperfect gift or an execu- 
tory trust. Adamson v. Lamb, 3 Blackf. 446; Har- 
moun v. James, 7 Ind. 263; Dillon v. Coppin, 4 Mylne& 
C. 647; Colyear v. Mulgrave, 2 Keen, 82, 97; Edwards 
v. Jones, 1 Mylne & C. 226; 2 Story Eq. Jur., § 793b; 2 
Pom. Eq. Jur., § 1001. Whether the trust is perfectly 
executed or not is a question of fact, in each case to be 
determined by the purposes and objects which the set- 
tlor had in view, as manifested in the writing and 
from the situation and relation of the parties, and of 
the property which is the subject of the supposed 
trust. In cases where the writing is indefinite, or the 
language ambiguous and of doubtful construction, the 
practical interpretation given it by the parties them- 
selves in carrying out their purpose is entitled to great, 
if not controlling, weight and influence. Reissner vy. 
Oxley, 80 Ind. 580; Chicago v. Sheldon, 9 Wall. 54. 
Ind. Sup. Ct., Sept. 18, 1888. Gaylord v. City of La 
Fayette. Opinion by Mitchell, J. 


NEW BOOKS AND NEW EDITIONS. 


FREEMAN ON EXECUTIONS. 


This is the second edition of Mr. Freeman’s excel- 
lent work, which had been approved by twelve years’ 
use and constant citation by counsel and courts. The 
present is in two large volumes published by the Ban- 
croft-Whitney Co., of San Francisco. It is an entirely 
new work, and absolutely exhausts the subject in the 
accurate and intelligent treatment by which its au- 
thor is so well known. We do not find any thing on 
the manner of working off our murderers by elec- 
tricity in the future, but with that exception there is 
nothing on executions that is not here told. 


AMERICAN DECISIONS AND REPORTS—:- TABLE OF 
CASES AND NOTES. 


The Bancroft-Whitney Company have issued a 
‘«Table of Cases and Index to the Notes in the 160 
volumes of American Decisions and American Re- 
ports, together with a brief enumcration of the cases, 
etc., reported therein on each of the various titles of 
the law.”’ It is a very useful complement to these se- 
ries, and is offered to the possessors of them as a com- 
pliment. The titles of cases occupy 207 pages in 
double columns and fine type, and the ‘‘ index to the 
monographic notes”’ occupies fifty-four pages. The vol- 
ume is a key to a vast storehouse of indispensable 
law. 
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Srmonbs’ Digest oF PATENT CASES. 

This is a very handsomely printed volume of above 
900 pages, published by L. K. Strouse & Co., of New 
York, and ‘‘ embracing all patent cases decided in the 
Federal and State courts from the foundation of the 


government, from 1789 to 1888.” This is what the 
Marquis of Worcester would have called a ‘‘ Century 
of Inventions,” and is apparently a useful and timely 
book. 
—_——_¢—_—__——— 
COURT OF APPEALS DECISIONS. 


tT. following decisions were handed down Tues- 

day, Dec. 4, 1888: 

Appeal dismissed with costs—Sir Bache Cunard, 
respondent, v. Charles G. Francklyn, appellant.— 
Appeal dismissed with costs—Julian T. Davies, re- 
ceiver, etc., respondent, v. James D. Fish and an- 
other, appellants. Order affirmed with costs—Peo- 
ple, ex rel. Mayor, etc., of New York, respondents, v. 
Assessors of Brooklyn, ete., appellants.——Orders re- 
versed and judgment for defendant for costs vacated 
and clerk directed to tax plaintiff's costs, who also re- 
covers his subsequent costs in all courts—Michael 
Sherry, appellant, v. John G. Cary, respondent.— 
Both appeals dismissed with costs in this court to re- 
spondent in one appeal only—Helena Dennerlein, re- 
spondent, v. John Dennerlein, appellant. ——Motion 
for reargument denied with costs— People, ex rel. Pat- 
rick Masterson, respondent, v. Stephen B. French and 
others, appellants.——Motion for reargument denied 
with costs—In re Reynolds Carpenter and another v. 
Gerotham W. Cornell.—Motion for reargument de- 
nied with costs—Peter Born v. Henry Schenkeiser. 
—Motion for reargument denied with costs—In re 
will of Edwin B. Hart.—Motion to dismiss granted 
without costs in this court—National Iron Bank, re- 
spondent, v. Patrick Farrell, appellant.——Motion 
dismissed as to infants, as no notice was served on 
them, their guardian nor attorney; as to adult appel- 
lants, granted with costs—George E. Freechsel, re- 
spondent, v. Anna Bellesheim and another.—NMotion 
to dismiss granted with costs—George W. Glynn, ad- 
ministrator, v. Seaman's Bank, etc., respondent.— 
Motion to withdraw stipulation granted and that to 
amend remittitur also granted by directing a new trial 
on payment of costs of the appeal—Wm. C. Kingland, 
survivor, appellant, v. Mayor, etc., of New York, re- 
spondents.——Motion to amend remittitur denied 
without costs, upon the ground that the General 
Term has power to entertain a mution to amend their 
order, which, if done, may be attached to return in 
this court—A. Ross v. DeWitt Gleason. Motion to 
prefer case denied without costs—Horace Secor, Jr., 
and others, v. Lemuel B. Clark.—Motion to advance 
case on calendar denied without costs—Ellsworth Tutt- 
hill and others, respondents, v. Wm. H. Skidmore and 
another, appellants. Motion to advance case denied 
for want of proof, without costs—Susan F. Brewer, 
administratrix, v. New York, Lake Erie and Western 
Railroad Company. 

ee 


NOTES. 


R. David Dudley Field has just graduated at the 
University of Bologna. The following is a trans- 
lation of his sheep-skin (or perhaps sausage-skin) : 
In the reign of Humbert I, King of Italy, Paulo 
Bosello, the King’s Minister, being Superintendent of 
Public Instruction. 
WHEREAS, Through the special favor of the most 
great and good God it bas come to pass that the learn- 
ing of mankind, utterly effaced and extinguished 





like the Phoenix, burst forth into renewed life from its 
.own ashes, and 

Wuaereas, It has been a custom from the most an- 
cient times that students who, coming from the whole 
circle of the world to this home of wisdom, should at 
the completion of their course of study have given 
proof of learning and ability, should be honored with 
the laurel and most ample prerogatives: and 
Wuereas, The light which first arose from hence, 
as it were the morning light of humanity wherewith 
was dispersed the darkness of barbarism and igno- 
rance, should now, at the completion of eight great 
circles of years, in the presence of most illustrious 
men coming hither from all parts of the world, have 
shone with greater brilliance than the noonday sun: 
The Academic Senate and the Order of Doctors 
have decreed that those most distinguished men who, 
whether by their public teachings, or as statesmen and 
magistrates, or in fine by the publication of works of 
learning, might have secured the reputation of a great 
name, should, as though by a certain right of renewed 
citizenship, be distinguished by the same honors and 
decorations as the natives of the land have been wont 
to receive: 

Now therefore, since in the convention of the body 
of lawyers of this University, there have been pre- 
sented brilliant testimonials and proofs of the merit, 
learning and special services toward the State, of that 
most illustrious man, David Dudley Field, the body 
of the University, with one voice and accord have 
commanded that the same most illustrious man 
should be honored with the laurel: 

Accordingly we bear witness that that most illustri- 
ous man David Dudley Field has on the Ides of June, 
one thousand eight hundred and eighty-eight been 
created and appointed Doctor of the University of 
Bologna. And in testimony of the just and due per- 
formance thereof this diploma has been given at the 
solemn festival of our University, subscribed by the 
Rector Magnificus and the President of the Order and 
marked with the great seal of the University of Bo- 
logna. 

Rector Magnificus 
JOHANNES CAPELLINI. 


Praeses Ordinis Jurisconsultum 
ORESTES REGNOLI. 


The offer of rewards may stimulate the activity of 
citizens not directly interested in the detection of 
criminals, but it chills the activity of those directly 
interested, including the police, detectives and others 
in the employ of the State. No doubt it is usual to 
limit the promise of reward to those not in the ser- 
vice of the police, but it is well known that rewards 
have been successfully claimed by private persons to 
whom police officers have given the information and 
with whom they have shared the reward. The mis- 
chief of offering rewards is that those who have in- 
formation, and whose duty it is to communicate it, 
keep it back till a reward is offered. Another kind of 
mischief lies in the ambiguity of the phrase ‘“‘ informa- 
tion leading to the discovery ” of the crime, and when 
a criminal for whose arrest there is a promise of a re- 
ward is caught there are generally several claimants. 
Those who have had to sue fora reward find such diffi- 
culties in their way that they are sure never to try to 
catch acriminal again. Rewards for energy in the 
prevention or detection of crime should be given after 
the event on the recommendation of the judge, ac- 
cording to a practice not uncommon in English courts. 
Qui tam actions are no longer brought in England. 
They began to go out of vogue in the reign of Henry 
VII, and were practically got rid of altogether by an 
Act of 1859, which allowed the crown to remit in all 
cases. In point of disrepute the common informer has 
been a by-word for centuries in England.—Law Jour- 
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CURRENT TOPICS. 


Oh MAN is never so honest as when he speaks 
well of himself,” says some wise man, and 
the wittiest man in America says ‘‘ apology is only 
egotism wrong side out.” The Zvibune is respon- 
sible for the following: ‘‘ Two eminent lawyers of 
this city, both of them recognized leaders of the 
bar, were sitting together in an elevated car a day 
or so ago down town. One of them had recently 
been in Washington, and was giving the other 
some account of his visit. ‘Did you see the chief 
justice?’ asked his friend. ‘Yes,’ was the reply, 
‘I was at an afternoon tea at Mrs. Thingamy’s and 
they brought him over and presented him to me.’ ” 
There is no doubt that lawyers think pretty well 
of themselves. We have been reminded of this by 
reading an amusing little book entitled ‘‘ Vanity 
and Insanity of Genius,” by Kate Sanborn. Miss 
Sanborn gives many proofs that great men have sel- 
dom been modest. One of the most striking proofs 
of this however she omits. When Michael Angelo 
was reproached with the fact that his portrait stat- 
ues of the De Medici princes on their tomb at 
Florence were not good likenesses, he calmly re- 
plied: ‘‘ Who will know that five hundred years 
hence?” Miss Sanborn speaks of Daniel Webster, 
but she omits to cite the most striking example of 
his vanity. It is related by one of his intimate 
friends that on his death bed he anxiously asked 
him: ‘‘Have I said or done any thing unworthy 
the last hours of Daniel Webster?” Some one 
once asked Rufus Choate how he could explain 
certain facts in one of his cases. ‘‘ Oh,” said he 
confidently, ‘‘I shall lift the jury over all those.” 
The most ardent ‘‘stalwart” will hardly pretend 
that Roscoe Conkling’s top-knot came by nature. 
We all have heard about Pinkney’s corsets and 
Erskine’s lemon-colored kid gloves. We read with 
athrill of admiration the passage which Thurlow 
thundered from-the woolsack at the lords: ‘‘I am 
at this moment as respectable—I am at this mo- 
ment as much respected —as the proudest peer I 
now look down upon.” Lord Campbell speaks of 
Brougham’s ‘‘insatiable appetite for present ap- 
plause, desire to astonish, and to obtain credit for 
more learning, knowledge and talent than he pos- 
sessed.”” Miss Martineau writes: ‘There was 
Brougham, wincing under a newspaper criticism, 
and playing the fool among silly women.” It is 
indeed foolish to talk about the ‘simplicity of 
genius.” But most of the criticism on vain great 
men comes from vain little men, or from the envy 
of other great ones. Vain people have no patience 
With other vain people. Here is one vain man’s 
opinion of another vain man: ‘A goodly number 
of lords, ladies and wits. There was Erskine, good 


Voit. 388— No. 24. 





—but intolerable; he jested, he talked, he did 
every thing admirably; but then he would be ap- 
plauded for the same thing twice over. He would 
read his own verses, his own paragraphs, and tell 
his stories over again and again—and then the 
trial by jury! I almost wished it abolished, for I 
sat next him at dinner. AsI had read his pub- 
lished speeches there was no occasion to repeat 
them to me.” Byron wanted to be talking about 
his own well-advertiséd and versified woes, Mad- 
ame D’Arblay also writes of him: ‘‘ This renowned 
orator, at a convivial meeting at his own house, 
fastened upon my father with all the volubility of 
his eloquence, and all the exuberance of his happy 
good humor, in singing his own exploits and 
praises, without insisting that his hearers should 
join in the chorus, or rather perhaps without dis- 
covering, from his own self-absorption, that this 
ceremony was omitted.” It turns out that Erskine 
had never read ‘‘ Evelina,” and that ‘‘ he confined 
his attentions exclusively to another lady.” So that 
was what was the matter with little Fanny. She 
had been spoiled by the fulsome and ridiculous 
praise of one of the most vapid and silly novels 
ever written. Good, old Hannah More also thought 
Erskine conceited, but Lord Campbell says she 
probably ‘‘had been silenced when she wished to 
enlarge upon her own writings and her own good 
deeds.” But the roughest thing on Erskine was 
what Napoleon said to him on his presentation 
to the First Consul: ‘‘ Htes-vous légiste?” But 
though Fanny and Hannah felt coldly toward the 
loquacious advocate, there was one lady who found 
him perfectly enchanting. This was Miss Seward, 
but then he ‘‘ honored her with frequent attentions 
in the ball-room at Buxton, and with frequent vis- 
its at my lodgings.” After all, the knowledge that 
men have of their own cleverness is not to be called 
vanity nor conceit. Another writer more politely 
calls it self-consciousness, but the right name is 
pride. 


Minister Phelps delivered an address before the 
Glasgow Juridical Society on the 15th of last 
month, chiefly directed to the argument that the 
common law is not much indebted to the civil law 
for its institutions, and ‘‘ was not the child of any 
pre-existing system. It was neither an inheritance 
from Rome nor the result of a haphazard medley of 
usage and custom enacted into law regardless of 
right. It was an. original growth, native and in- 
digenous to the soil where it started. The common 
Jaw and the English language grew up together, 
twin children of the same race, inseparable in their 
destiny, undying in their vitality. The law was the 
outcome and the result in all the great features that 
gave character to it, of the principles of natural 
right and justice wrought by sound reasoning and 
long and patient experience into salutary adapta- 
tion to civil conduct and human interests. In the 
growth of the structure that had thus arisen chris- 
tianity had been a predominant influence. What- 
ever cavil might be attempted to be raised about 
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the religion we professed, its history remained, and 
the excellence of its morality was undisputed. It 
had been truly declared to be a part of the common 
law, and he had studied to small purpose who had 
not learned how large a part that was.” Mr. 
Phelps’ remarks on lawyers as speech-makers were 
especially interesting. He said: ‘‘ Time was when 
the lawyers were esteemed to be pre-eminently the 
speech-makers. But they had been in latter days 
so far surpassed in that aceomplishment by other 
classes in society, that they were no longer entitled 
to this questionable distinction. Lawyers were not 
much addicted to gratuitous oratory. They were 
seldom heard from until they were retained; nor 
then unless there was an issue formed which it was 
necessary to discuss. Their arguments must be 
confined to the matter in hand, and must cease 
when the discussion was exhausted or the question 
determined. They did not enjoy the latitude al- 
lowed to the lawyer described by the Roman satir- 
ist, whose client was heard complaining ‘that his 
lawsuit concerned three little kids, while his advo- 
cate, in large disdain of these, was thundering in 
the Forum over the perjuries of Hannibal and the 
slaughter of Canne.’ The limits of forensic dis- 
course were grave impediments to the cultivation 
of eloquence, which in its modern estate needed to 
be umembarrassed by facts, unrestrained by occa- 
sion, and unlimited by time. So the bar fell into 
what might be called in comparison with discus- 
sions elsewhere, a measurable silence.”” Or as the 
president would have put it, ‘‘ innocuous desuetude.” 
We feel grieved to find so far three points of disa- 
greement between the learned and eloquent minis- 
ter and ourselves. We do think the common law 
has been under important obligations to the civil; 
we do not think christianity is a part of the com- 
mon law; and we do not think that lawyers have lost 
their pre-eminence as speech-makers, The minis- 
ter’s address called out a little demur from Sheriff 
Erskine Murray, who declared that the Scotch 
were more inclined than their English and Ameri- 
can brethren ‘‘to look up to the Roman law as 
their nursing mother.” So many years ago that all 
our readers have forgotten it, we tried our hand at 
the ‘‘three kids” lawsuit as follows: 

“On Canne’s fatal field and Mithradates’ war 

And all the perjuries of Carthaginian fury, 

And Sullas, Mariuses, Muciuses, by the score, 

With loud voice and sweeping hand you harangue the jury. 


Your rhetoric irrelevant good sense forbids — 
The action, Postumus, is trover for three kids.” 


A special dispatch to the Tribune says: ‘‘ Colum- 
bia, 8. C., Dec. 7. The State Bar Association had 


a banquet last night. In the menu published this 
morning ‘Punch l’Ananias’ figures, which seems 
either to have been a joke or a mistake of the 
printer. The lawyers are excited on the subject, 
and a libel suit against the offending newspaper is 
talked of.” The concocter of the jest evidently 
had forgotten the proverb ‘‘in vino veritas.” But 
whether lawyers will or will not lie, it is very 
doubtful that a libel suit will. 








A report of an English case in another column 
gives among the names of counsel ‘‘ The Macdermot, 
Q. C.” We have been accustomed to see such 
titles confined to vessels, and at first thought that 
this must have been a queen’s corvette that had 
strayed out of the Admiralty Court. But reflection 
instructs us that it is the title of an Irish barrister 
It must be a proud thing to be the Macdermot 
among so many — something like the John Smith 
over here. Lucky for the unique barrister that 
Thackeray is dead. 


We are glad to learn that Mr. Justice Gray 
has safely returned from ‘‘ gunning in Virginia.” 
Ever since Mr. Justice Lamar’s equestrian accident 
we have been filled with terror lest some of the jus- 
tices should do themselves an injury in unaccus- 
tomed sport. But gunning in Virginia is not so 
dangerous to the hunter as it was twenty-five 
years ago. We are left in the dark as to what 
game the justice has been going for, but a man of 
his stature ought to take something of his own size 
—say a grizzly. Ifthe did not have good luck, we 
would suggest to him to run down to the bay and 
take a shot at the oyster pirates, 


————__>—__—— 
NOTES OF CASES. 


E have been requested to publish the case of 
Scherck v. Travellers’ Ins. Co., decided in the 

St. Louis Circuit Court, February 7, 1887, and we 
comply, although the decision is axiomatic. The 
court said: ‘ The court is clearly of the opinion 
that the plea states a good defense to the action. 
It avers in substance that the injuries sustained by 
the plaintiff, and on account of which he claims in- 
demnity, were intentionally inflicted by one John 
E. Webb, who willfully assaulted the plaintiff with 
a knife or other sharp instrument, thereby wound- 
ing him and disabling him from attending to his 
business. The court is satisfied that the defendant 
company by its contract has excluded injuries of the 
kind described in the plea, from the list of injuries 
against which it agreed to provide indemnity. The 
policy declares on its face that it does not cover 
* * * intentional injuries inflicted by the insured 
or any other person. No refinement of reasoning or 
logic and no latitude of construction can make it ap- 
pear that the injury described in the plea was not an 
intentional injury inflicted on the body of the plain- 
tiff by some other person, to-wit, by John E. Webb. 
The injury in the question was clearly one of thie ex- 
pected risks against which the policy provides no in- 
demnity. Inasmuch as counsel have commented on 
the few risks that would be covered by this contract, 
if the risk in question is excluded therefrom, it is 
proper to add that the argument based on that 
ground can have no legal force in view of the plain 
and unambiguous language of the contract, and 
furthermore that the policy with the risk in question 
excluded is still broad enough to cover and provide 
indemnity against an almost infinite variety of in- 
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juries, which the assured might accidentally sus- 
tain.”’ 


In Dunn v. Brown County Agricultural Society, 
Ohio Supreme Court, November 13, 1888, it was 
held that a county agricultural society, which has 
constructed seats on its fair grounds for the use of 
its patrons, is liable in its corporate capacity to an 
action for damages by a person who, while attending 
a fair held by it, and rightfully occupying the seats, 
sustains an injury in consequence of its negligence 
in their construction. The court said: “It is evi- 
dent that societies organized under the statute are 
the result of voluntary associations, by the persons 
composing them, for purposes of their own. It is 
true their purpose may be public in the sense that 
their establishment may conduce to the public wel- 
fare, by promoting the agricultural and household 
manufacturing interests of the county; but in the 
sense that they are designed for the accomplishment 
of some public good, all private corporations are for 
a public purpose; for the public benefit is both the 
consideration and justification for the special privi- 
leges and franchises conferred on them. These 
agricultural societies are not only of the free choice 
of their constituent members, but they are also by 
their active procurement; for it is only when they 
organize themselves into a society, adopt the neces- 
sary constitution, and elect the proper officers, that 
they become a body corporate. The State neither 


compels their incorporation nor controls their con- 


duct afterward. They may act under the organiza- 
tion or at any time dissolve or abandonit. While 
the authority is not in terms conferred on such socie- 
ties to hold fairs, and charge for admission thereto, 
the power to ‘perform all such acts as they deem 
best calculated to promote the agricultural and 
household manufacturing interests’ of the county 
appears to be ample, not only for that purpose, but 
also to authorize the society to select the site whereon 
to hold the fair, adopt plans for buildings and super- 
structures, and erect them at its pleasure. The 
society is absolutely free to determine whether it 
will erect any building or seats for the accommoda- 
tion of their patrons, and if any, what kind, and 
of what material. It is subject tono control, either 
in the selection of the material or the employment 
of the architect, superintendent or workmen, and 
the whole management and conduct of the fair is 
committed to it and its officers, with the power not 
only to determine what shall be done, and how it 
shall be done, but by whom it shall be done. In 
short, in the execution of the powers conferred on 
it, the society selects its own agents, is invested 
with the control over them, and may, forits own 
indemnity, exact such guaranties against their want 
of skilland care in their employment as it may deem 
proper, and be able to obtain. There are cases 
where a party under no legal obligation to perform 
an act or service may nevertheless be liable for dam- 
ages caused by his negligence, if he voluntarily enter 
upon its performance. And though the defendant 
below was not bound to provide seats for the con- 





omission to do so would subject it to no liability 
yet having voluntarily entered upon their construc 
tion, for the purpose of being occupied by the peo- 
ple present, and to afford them greater convenience 
and comfort in witnessing the exhibition, constitu- 
ting, when completed, not only an invitation to 
occupy them, but as well an inducement for the 
patronage of the fair, every consideration of right 
and justice required that in their construction the 
society should have a careful regard for the safety 
of those acting upon the invitation. And since the 
defendant selects and controls its own agents and 
servants, and might, by the exercise of due care in 
their employment, have secured the construction of 
seats that were suitable, and therefore safe — for 
they can be suitable only when safe —- that law of 
social duty which exacts of all that they shall so con- 
duct themselves as not to injure others by their 
neglect, forbids that the defendant should interpose 
its own incorporation — self-sought and voluntarily 
maintained —as a shield against liability to one who, 
being rightfully upon the seats, and free from fault, 
is insured by reason of its negligence in their con- 
struction.” To same effect, Conradt v. Clauve, 93 
Ind. 476; S. C., 47 Am. Rep. 388. 


In Ford vy. School District of Kendall Borough. 
Pennsylvania Supreme Court, October 1, 1888, it 
was held that school-districts in Pennsylvania can- 
not be held liable for the negligence of their em- 
ployees. The court said: ‘The plaintiff, at the 
time of the accident, January 31, 1882, was a pupil 
of the public schools of said district. On the after- 
noon of that day she, with other pupils, was stand- 
ing near the stove of the school-room, in which the 
janitor was attempting to kindle a fire. Failing to 
produce the desired result, he left the room, and 
soon returned with a dish of crude petroleum, which 
he threw into the stove. The result was an explo- 
sion, by which the plaintiff was severely burned and 
otherwise injured. The board of directors had been 
twice notified of this method of kindling fires by its 
janitor, and warned of the danger of permitting its 
continuance; and, though the matter seems to have 
been discussed by that body, no further attention 
was paid to it. * * * The Constitution pro- 
vides (article 10, section 1): ‘ The General Assembly 
shall provide for the maintenance and support of a 
thorough and sufficient system of public schools, 
wherein all the children of this Commonwealth, 
above the age of six years may be educated; and 
shall appropriate at least one million of dollars each 
year for that purpose.’ Here is not only an injunc- 
tion upon the Legislature to provide a system of 
public education for all the children of the Common- 
wealth over the age of six years, but to appropriate 
for that purpose the magnificent sum of not less than 
one million dollars. The appropriation may exceed 
that sum to any amount —-to an amount sufficient 
to cover the entire expenses of the system — but at 
all events, that sum must be so appropriated. If 
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then this is not strictly and exclusively a State 
institution — a great public charity — we know not 
by what name it can properly be designated. That 
the Legislature has seen fit to have part of the money 
required for school purposes raised by local taxation 
cannot alter the character of the institution. It is 
nevertheless public money, as much so as that which 
comes directly from the State treasury. Police 
officers are not only paid by local taxation, but ap- 
pointed or elected by municipalities; but as they 
derive their powers from the State, and are conserva- 
tors of the public peace, municipalities are not 
responsible for their misfeasance. iliott v. City, 
75 Penn. St. 347. The same rule has been held to 
apply to injuries resulting from the neglect of an 
employee of a city fire department; as also in the 
case of any strictly public agent, or agent of a public 
charity. Boyd v. Insurance Patrol, 113 Penn. St. 
269. But more than this, the act of assembly pro- 
vides no fund out of which the directors can pay 
damages resulting from their own misconduct, or 
that of their officers. The act of May 8, 1854, § 28, 
(P. L. 623) authorizes the several school boards of 
the Commonwealth to levy and collect a tax ‘which 
shall together with such additional sums as the dis- 
trict may be entitled to receive out of the State ap- 
propriation, and from other sources, be sufficient and 
necessary to keep the schools of the district in opera- 
tion not less than four, nor more than ten, months 
in the year.’ It will thus be seen that the entire re- 
sources of a district are to be appropriated to the 
maintenance of its schools, and no other tax than 
for such use can be levied, except one of a special 
character, authorized by a subsequent section, and 
devoted exclusively to the purchase of land and 
erection of buildings necessary for educational pur- 
poses. As then these districts can have no fund 
out of which to pay damages such as are claimed by 
the plaintiff in this case, their recovery would be to 
no purpose, Moreover, to make school districts 
responsible for the misfeasance of their officers, 
would, in many cases, prove injurious, if not destruc- 
tive, to the public welfare. A weak and poor dis- 
trict is saddled with aheavy bill of damages — in 
this case, for instance, because a child has been 
burned through the negligence of the janitor; in 
another perhaps because there has been no fire, and 
a pupil’s limbs have been frozen, or because the 
house was open, and it has caught cold; it has been 
maltreated by the teacher, or has contracted spine 
disease, because of improper seats, etc.—and as a 
consequence, the schools must be closed, and the 
ordinary taxation, perhaps for years, together with 
the State appropriation, must be applied tothe pay- 
ment of the bill. The rule heretofore has been that 
individual advantage must give way to the public 
welfare, but the proposition of the plaintiff is to make 
individual grievance override the public good — 
make the public funds the primary source of individ- 
ual compensation. A child has been injured by the 
negligence of the school janitor; therefore stop the 
schools, and appropriate the money of the State and 
district for the purpose of compensating the child 











and its parents, This is certainly running the idea 
of individual compensation to the last degree of 
absurdity. It is an attempt to open a new field for 
this kind of litigation— profitable, indeed, to the 
individual, but ruinous to the public; hence one 
that we are not disposed to encourage. It is very 
true that, in support of the plaintiff's contention, we 
have many analogous cases where damages have 
been recovered against townships and other muni- 
cipalitics, resulting from the negligence of their 
officers in the construction and maintenance of their 
streets and highways; and for such cause the public 
treasury has been obliged to make good private loss, 
The reason for this rule is not very obvious. It is 
based upon the idea, that as upon municipalities the 
Legislature has imposed the duty of maintaining 
public highways, therefore they are responsible for 
a neglect of that duty, But as the same reason will 
apply to all cases in which a duty is imposed, so 
should the same rule be applied to the police, fire, 
sanitary and pauper departments of municipalities, 
though, as we have seen, it does not so apply. All 
we can say is that for the one class of cases, we have 
precedent on which to rest, and in the other we 
have no such precedent, but rather the contrary. 
Reason is all with the latter view of the subject; for 
the conclusion that the public should be held re- 
sponsible for the misconduct of its supervisors of 
highways is just as illogical as that it should be so 
held for the misfeasance of its constables and over- 
seers of the poor. But we are not disposed to quar- 
rel with decisions, or unsettle old and well-estab- 
lished rules; hence we have but to say that while 
the doctrine respondeat superior does apply to town- 
ships, boroughs, and cities, so far as streets and 
roads are concerned, it does not apply to school 
districts.” To same effect, Finch v. Board of Educa- 
tion, 30 Ohio St. 87; S. C., 27 Am. Rep. 414; Dono- 
van V. Board of Education, 85 N. Y. 117; Lane v. 
District, 58 Iowa, 462. 








‘*TCONOCLASM AND WHITEWASH.” 

OME ofthe readers of this journal bave read, or at 
\) least bought, a little book with this title, in which 
the author endeavored to array the main instances in 
which modern historians, romancists and others have 
essayed to impair the good fame and rehabilitate the 
bad repute of distinguished historical personages. 
Since the publication of that essay the author has 
made memoranda of a few additional examples, which 
he now and here submits as appropriate tu accompany 
the former collection. 


THE CRUSADERS. 

It is natural to imagine that the Christian hosts 
which warred through so many centuries for the re- 
demption of the Holy Sepulchre from the hands of the 
infidels should have been knights without fear and 
without reproach; but a careful study of those great 
enterprises discloses that the actors were toa large ex- 
tent actuated by base and selfish motives, and the 
armies marching to Palestine were marauders, rob- 
bers and pirates. It is true that they fell on their 
knees in reverent ecstacy at the first sight of the holy 
city, but this reminds one of the robbers in Fra Dia 











eS] SSS OS = 


= 


ich 
3 in 
ave 
the 
res. 
has 
lich 
any 


osts 


the 
and 
reat 
» eX: 
the 
rob- 
heir 
noly 
Dia 








THE ALBANY LAW JOURNAL. 469 











volo, who, watching the heroine, their intended vic- 


tim, disrobing for bed, bob down on their knees when 
the girl kneels in prayer, and assume all the airs of 
devotion when they are on the eve of plunder and 
bloodshed. It is an intensely funny scene in the 
opera. Hardly so funny in the history. Mr. Pike, in 
his History of Crime, shows up the Crusaders in their 
true light as follows: 


‘“‘Romance has made the Crusades her own, has ex- 
hibited to all the world the beauties which she has dis- 
covered in them, and has hidden away, where she 
could, the horrors of the age. * * * The forces 
which had received a plenary indulgence forall crimes, 
and which had been excited to more than ordinary 
ferocity by the language of preachers, commonly dis- 
played the cruelty without the discipline of brigands. 
If they had devoted themselves to the service of God, 
they convinced the inhabitants of towns on their line 
of march that they had ceased to respect the laws of 
man. They considered themselves privileged to 
gratify every wish and lust as it arose. They recog- 
nized no rights of property, they felt no gratitude for 
hospitality, and they possessed no sense of honor. 
They violated the wives and daughters of their hosts 
when they were kindly treated, they devastated the 
lands of their friends whom they had converted into 
enemies, they resorted to wanton robbery and de- 
struction in revenge for calamities which they had 
brought upon themselves. They believed that they 
proved their superiority to Mahommedans by slaugh- 
tering the defenceless Jews. * * * Soldiers dis- 
playing conspicuously the cross of the Prince of Peace 
brush in all the pride of war through the gates which 
he had entered meekly riding upon an ass; where He 
had taught love and pity and tenderness, where they 
believed that He had healed the sick and raised the 
dead, they gave vent to all the passions of savages, 
they refused all quarter to their enemies, they caused 
torrents of blood to flow through the streets. On the 
very spot where Joseph and Mary had found Him in- 
structing the doctors, and where He had overthrown 
the tables of the money-changers in the temple, one of 
the highest Christian generals eagerly seized, as his 
spoil, the treasures which had been stored in the 
Mosque of Omar. * * * The Crusaders were ready 
indeed to risk their lives in fair fight, but mot less 
ready to murder an unarmed Jew or to break any one 
of the last six commandments. * * * Tothe lead- 
ers, Who could not write their own names, deception 
and treachery were as familiar as force; to their fol- 
lowers rapine and murder were so congenial that in 
the absence of Saracens, Jews, or townsfolk, it seemed 
but a professional pastime to kill or rob a comrade in 
arms.”” 

SHAKESPEARE-BACON. 


It is really a poetic judgment on the infidels who are 
trying to cipher Shakespeare out of the authorship of 
his plays, and bestow it on Bacon, thac a German 
writer, Eugene Reichel, should have discovered that 
Bacon stole the Novum Organon. ‘He concludes, from 
the internal evidence, that the author could not have 
been Bacon, the style being at once too poetical and 
too philosophical, although he acknowledges that 
here and there it has some of his finger-marks, evi- 
dently impressed with cunning after-thought to give 
color to the pretensions of Bacon. Who then did 
write the book? Shakespeare was Reichel's first guess, 
but he threw this aside because he deemed that the 
dramatist was born a little too late and must have im- 
pregnated whatever he penned with more poetry. His 
final conclusion is that it was a teacher of Bacon’s, 
who, taken suddenly sick, on his death-bed intrusted 
his philosophical material to his promising pupil.” 











RoBinson CRUSOE. 

The idea that DeFoe did not write this classic is 
more than a hundred years old, and yet is probably 
new to most readers of this day. A correspondent of 
the Gentlemen’s Magazine, in 1787, wrote: 


**In the course of a recent conversation with a noble- 
man of the first consequence and information in this 
kingdom he assured me that Benjamin Holloway as- 
sured him some time ago that he knew fora fact that 
the celebrated romance of ‘Robinson Crusoe’ was 
really written by the earl of Oxford when confined in 
the Tower of London; that his lordship gave the 
manuscript to Daniel DeFoe, who frequently visited 
him during his confinement, and that DeFoe published 
it as his own production, and the work has been gen- 
erally attributed to him.” 


After this we may well believe that Raleigh wrote 
the Shakespeare plays in the Tower. What apity that 
we cannot set the convicts in our State prisons at lit- 
erary work in the denial of other labor to them! 


Cortés. 


Every school boy has been instructed that Cortés 
burned his ships, and Mr. Drake, a recent historian, 
so states. Butit seems that he beached them. He 
himself says so, and Bernal Diaz says he ran them 
ashore. One of the charges against him was that he 
scuttled them. Prescott says he sank them. But he 
saved one. 

COLUMBUS. 


Mr. Eugene Lawrence, in a paper before the 
New York Historical Society, declared himself 
a skeptic respecting Christopher Columbus. It is 
not certain, Mr. Lawrence asserts, that the name of 
the discoverer was Columbus at all. It might have been 
Riego. Moreover the man was originally nothing better 
than a corsair or pirate, and his temper and methods 
were far from commendable. There is no positive evi- 
dence to show where he made his landing on Ameri- 
can soil. No such lovely island as is described by the 
chroniclers to have been the scene of Christopher 
Columbus’ exploit has ever been found. These new 
developments are said to be sustained by recently-dis- 
covered Venetian records. We hope Mr. Lawrence’s 
discoveries will be investigated before the celebration 
of the four hundredth anniversary of Christopher’s 
exploit, which is near at hand. 


RicHarp III. 


Sir Edward Creasy says Richard III ‘‘ could not pos- 
sibly have been the tyrannical monster’’ he has been 
represented; that ‘‘he had many and high abilities 
and many virtues,’’ but “‘ was incapable of resisting 
temptation.” 

KIppD. 


It is now asserted that Captain Kidd, in spite of the 
evidence of his own song, did not do so wickedly. A 
recent magazine writer says: 


‘For many years he was the very hero of heroes of 
piratical fame; there was hardly a creek or stream or 
point of land along our coast, hardly a convenient bit 
of good sandy beach, or hump of rock, or water- 
washed cave, where fabulous treasures were not said 
to have been hidden by this worthy marooner. Now 
we are assured that he never was a pirate, and never 
did bury any treasure, excepting a certain chest, 
which he was compelled to hide upon Gardiner’s 
Island.” 


It is one point in this favor that none of his buried 
treasure has ever been discovered, although a great 
deal has been sunk in the attempt. 














470 


THE ALBANY LAW JOURNAL. 




















CLEOPATRA. 


Is it possible that}we must give up the asp story? 
or perhaps the great queen herself? A London news- 
paper informs us: 

* Dr. Viaud Grand Marias, in a curious pamphlet on 
the Egyptian queen, discusses at some length her ex- 
periments on slaves, prisoners and persons condemned 
to death. Quoting from Plutarch, he shows how she 
acquired the certitude that the bite of the asp effected 
a calm and painless death. But here the worthy doc- 
tor’s reasoning begins. How, he asks, did the asp es- 
cape, and how did the two attendants of the queen 
die? Nobody saw the serpent afterward, and we have 
the spectacle of a closed room, of two women inani- 
mate, and of one languidly raising her head to answer 
with dying feebleness the messengers of Cesar. All 
this, according to the doctor, shows that charcoal 
poisoning had been resorted to; for Cleopatra, who 
was a clever woman, had studied every possible means 
of bringing about death. M. Maspero, the well-known 
Egyptologist, to whom the recent researches of which 
Baron Larrey made fun have been communicated, 
doubts the existence of the great Nile queen, as there 
are no monuments or hieroglyphs relating to her.”’ 


JUGGERNAUT. 


No proof of heathen blindness has been dearer to 
the foreign missionary than the relentless car of Jug- 
gernaut, grinding its victims to death under its wheels. 
It has made a very effective if inartistic wood-cut for 
many editions of the American society’s publications. 
But Mr. Moncure Conway now assures us that this is 
a delusion, that nobody ever threw himself under the 
car, but occasionally one has been accidentally run 
over; that Jugis not a bad and bloodthirsty but a 
humane and gentlemanly god; that men draw his car 
lest beasts should accidentally be killed and so pollute 
the sacred precincts. He says: ‘‘ Nothing could be 
more opposed to the spirit of Vishnu worship than 
self-immolation. Accidental death within the temple 
renders the whole place unclean. The ritual suddenly 
stops and the polluted offerings are hurried away from 
the sight of the offended god. According to Chaitanya, 
the apostle of Iaganath, the destruction of the least of 
God’s creatures was a sin against the creator. Self- 
immolation he would have regarded with horror. The 
copious religious literature of his sect frequently de- 
scribes the car festival, but makes no mention of self- 
sacrifice; nor does it contain any passage that could 
be twisted into a sanction for it. Abul Fazi, the Mus- 
sulman observer, is equally silent, although from the 
context it is almost certain that had he heard of the 
practice, he would have mentioned it. So far from en- 
couraging self-immolation, the gentle doctrines of 
Jaganath tended to check the once universal custom 
of widow-burning. Even before the government put 
a stop to it, our officials observed its comparative in- 
frequency at Puri.” But Mr. Conway will have a 
troublesome account to settle with ancient travellers. 


Mary STUART. 


London Truth says: 

“ Rumor says that she was good-looking, but such 
detailed information as can be obtained tends to 
throw a doubt on the point. If she had lived in the 
present day she would probably have figured in the di- 
vorce court, and might have been indicted as an ac- 
cessory to the murder of her own husband. She har- 
bored designs avowedly hostile to the government of 
this country, and the government of this country, 
which was also a woman, having the luck to get hold 
of her, clapped her into prison. She continued to plot 
against the said government, and was put to death. 


Women’s Tercentenary Offering to the memory of this 
exemplary female, and invites subscriptions of from 
one’shilling to ten shillings for the purpose. I don't 
know why an Englishwoman of the nineteenth cen- 
tury should contribute to such an object; but if any 
do, [ hope, with the light of another Women's Offer. 
ing upon us, the testimonial will take the form of a 
statue of Lord Darnley.”’ 


THE BASTILE. 


Capt. Bingham has recently published two volumes 
showing that this was a pleasant and rather desirable 
retreat. A reviewer in the Tribune thus summarizes his 
demonstration: 


“The Bastile never was the scene of special cruel- 
ties, tyrannies or wrongs. It was a prison in which 
persons charged with State offences were confined, 
Besides these noted criminals, people seeking sanctu- 
ary, young nobles whose extravagance or profligacy 
caused their families to solicit their temporary con- 
finement, were incarcerated there. The prison had 
narrow accommodations, and at no time were more 
than one hundred persons confined there, while in 
general the number of prisoners was less than a fourth 
of that sum. When the Bastile was captured it had 
only seven prisoners,of whom four were awaiting 
trial on charges of forgery, and one of the others was 
au English officer who had lost his reason, and con- 
cerning whom nothing was known or has yet been dis- 
covered, Captain Bingham finds no support for the 
legend thatit was customary to subject the Bastile 
prisoners to torture. On the contrary, the documen- 
tary evidence justifies the conclusion that even when 
the use of torture was general throughout Europe, 
and when no doubt it was sometimes employed in the 
Bastile as well asin all other prisons, it was had recourse 
to there far less frequently than elsewhere. At its 
capture search was made for instruments of torture, 
and the mob were puzzled at finding nothing of the 
kind. Itis true that one man with a vivid imagina- 
tion pointed out a small machine as some sort of devil- 
ish invention for the torment of the poor prisoners, 
but if was soon shown that the mysterious engine was 
simply a printing press which had been admitted for 
the convenience of a literary prisoner. 

“As regards the general treatment of prisoners in 
the Bastile, Captain Bingham is able to prove that it 
was as a rule distinguished not only by humanity, but 
by liberality. There were three or four objectionable 
cells, into which people were thrust occasionally when 
the government desired to emphasize its opinion of 
their demerits. Usually however these unwholesome 
and comfortless cells were reserved for precisely the 
same uses as the dark cells in modern prisons are ap- 
plied to; that is, they were punishment cells for un- 
ruly and refractory prisoners. The prison diet ap- 
pears to have been almost uniformly abundant and 
good. The best possible proof of this consists in the 
fact that at one time the prisoners complained of be- 
ing too highly fed, and asked the governor to lower 
their diet, and to divide the consequent saving with 
them in money. This was done, and apparently to 
the general satisfaction. There are however a num- 
ber of instances here cited, which go to show that the 
majority of the prisoners fared probably better than 
they would have done in any hotel of the period. 
Again and again prisoners speak of the capital meals 
they enjoyed in the old prison, and if a five-course 
dinner with wine and dessert be not a liberal menu 
for a jail, it certainly would be impossible to find a 
parallel to the Bastile dietry in any other prison 
records.”’ 


Captain Bingham accounts for the animosity of the 
revoOlutionists toward this edifice on the ground of 
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“general cussedness.”” We have a strong impression 
that his defense is a good deal like the attempt to 
make the world believe that American slavery was a 
meritorious institution. However pleasant an abode 
the Bastile may have been, Frenchmen objected to be- 
ing thrust into it on lettres de cachet. As for the ab- 
sence of records, the government would have been 
quite apt to suppress them. We are now expecting a 
defense of the Inquisition. 


DAVID. 


Rénan says David did not write the Psalms. We 
wish David could be heard from on this point. He 
would probably emit an objugatory song that would 
remove the heretic Frenchman’s doubts. 


TELL. 


Uriel Freudenberger was condemed by the Canton 
of Uri in 1760 to be burned for disbelief in the Tell Je- 
gend. Daudet, in Turtarin sur les Alpes, gives a very 
amusing account of the hero’s disillusion about the le- 
gend and of the dispute of the wise men about its 
origin. ‘ He thought of all historic Switzerland liv- 
ing upon this imaginary hero; raising statues and 
building chapels in his honor in the market places of 
little towns and in the museums of great ones; organ- 
izing patriotic fétes at which people from all cantons 
appear with banners carried before them; the ban- 
quets, the toasts, the speeches, the cheering, the sing- 
ing, the tears which swell the manly bosoms—all this 
for a great patriot who, everybody knows, never had 
any existence.’’ Let not M. Daudet be too funny 
about Tell. He hasa ‘‘ Napoleuniclegend”’ of hisown 
to take care of. 

LUTHER. 

A recent writer, Prof. Schon, of Vienna, has discov- 
ered that Luther was crazy. Prof. Hedge of Harvard 
agrees with him, saying: ‘‘He was mad with that 
overpowering, upheaving madness which sweeps away 
corruptions, breaks down the old refuge of lies, and 
purges and renews the world.’? Some have adduced 
his throwing his inkstand at the devil as an evidence 
of madness. We do not so regard it. We have our- 
selves been mad enough to do that many a time, when 
copy was scarce. LB 

dcmenaniciippainngeiia 


POLICY OF FIRE INSURANCE—CONDITIONS 
— * INCENDIARISM ” — SETTING ASIDE 
VERDICT — MISDIRECTION. 

IRISH EXCHEQUER DIVISION, NOV. 7, 1888. 
WALKER V. LONDON AND PROVINCIAL FIRE INSUR- 
ANCE COMPANY. 

H. M. feloniously set fire to his house, and the fire spreading 
burned the adjoining premises belonging to the plaintiff, 
which were insured. A condition of the policy provided 
that the company should not be liable for loss or damage 
**occasioned by, orin consequence of incendiarism.’ 
Held, that the plaintiff couid not recover on the policy, 
as the fire was directly occasioned by, and in consequence 
of H. M.’s act of incendiarism. 


HE plaintiff, a hardware and provision merchant in 

Portadown, on the lst of June, 1887, insured his 
goods, stock in trade, etc.,in defendant company for 
the sum of £1,000. Condition 3 of the policy provided 
inter alia that ‘‘ the policy does not cover any loss or 
damage occasioned by or in consequence of * * * 
incendiarism.’’ On the 27th of October, 1887, a fire 
took place in the shop of Henry M., a chemist, adjoin- 
ing plaintiff's shop, both being situate in the same 
block. The fire spread and totally destroyed the ad- 
joining premises ou both sides, including the premises 





of the plaintiff. Henry M. was charged with, and con- 
victed of felonious burning of his own premises, at the 
Belfast Winter Assizes, 1887, before Harrison, J., and 
sentenced to ten years’ penal servitude. The plaintiff 
applied to the insurance company for payment of the 
amount due upon the policy, which they refused, re- 
lying on condition 3. The plaintiff then sued the com- 
pany to recover the same, and the action was tried by 
the lord chief justice and a special jury of the city of 
Dublin, and resulted, by direction of the judge, in a 
verdict for the plaintiff for the full amount claimed. 
From the judge’s notes at the trial it appeared that 
thé plaintiff admitted, on cross-examination, that ‘it 
was the fire spreading from Henry M.’s that burned 
my house.”” It was also admitted by the plaintiff that 
Heury M. burned his own house. 

A conditional order having been obtained by the de- 
fendants that the verdict and judgment obtained by 
the plaintiff should be set aside on the ground of mis- 
direction, and a verdict with judgment entered for the 
defendants, or that a new trial should be had. 


McLaughlin, Q. C. (The Macdermot, Q. C., and Bates 
with him), for plaintiff. 


Carton, Q. C. (Gerrard, Q. C., and Littledale with 
him), contra. 


PaAuues, C. B. This is an action on a fire policy ef- 
fected with the defendants upon certain goods in cer- 
tain dwelling-houses and shops. The policy was sub- 
ject to a condition that it did uot cover any loss or 
damage occasioned by or in consequence of incendia- 
rism. The three houses mentioned in the policy appear 
to have adjoined each other, and on the other side of 
one of them, No. 10, was a house, No. 9, in which 
Henry M. lived. It was admitted at the trial that 
Henry M. burned his house, No. 9, and it was proved 
in the cross-examination of the plaintiff that the in- 
sured property was burned by the fire spreading from 
Henry M.’s house. At the trial the facts do not ap- 
pear to have been in dispute. No question was left or 
asked to be left to the jury. The verdict was entered 
for the plaintiff, and the question for us is whether 
the defendants are entitled to have it changed into a 
verdict for them? This question resolves itself into 
two—first, whether the word ‘incendiarism ” in the 
condition is limited to the act of incendiarism com- 
mitted on the houses described in the policy or some 
of them; secondly, whether upon the facts as proved 
at the trial, and having regard to the course of that 
trial, we can say as matter of law that the loss or dam- 
age to the plaintiff's goods was occasioned by or in 
consequence of the willful act of Henry M.? 

Iam of opinion that the word ‘incendiarism,” as 
used in the condition in question, cannot be read in 
the limited sense which has been contended, but that 
it includes any act of incendiarism wherever commit- 
ted which directly causes the loss or damage sued for. 
The risk insured against as described in the body of 
the policy includes all loss caused by fire irrespective 
of the place where the fire originated. Thus had the 
fire in Henry M.’s house been accidental the loss sued 
for would unquestionably have been within the risk, 
although the origin of the fire was outside the houses 
mentioned in the policy. The condition operates as 
an exception out of the generality of the description 
of fire contained in the body of the policy, and ex- 
cludes from the risk damage resulting from willful as 
distinguished from accidental fires; and in my opin- 
ion the effect of the policy and condition does not, for 
the purpose in hand, materially differ from that which 
it would have been if the words in the body of the 
policy had limited the risk to damage by fire, not be- 
ing incendiarism. The locality of origin of fire in the 
body of the policy being thus immaterial to the con- 
tract, so also in my opinion ought to be the locality of 
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origin of that particular description of fire, incendia- 
rism, which by the contract of the parties is to be ex- 
cepted out of the general description of fire in the 
body. This seems to me to be the natural, if not the 
necessary, construction of the document as a whole. 
The principal argument for the plaintiff on this ques- 
tion was that the words of the clause are doubtful or 
ambiguous, and it was said that as the language of the 
policy is the language of the defendants the construc- 
tion of it ought to be adopted which bore most 
strongly against them. It is unnecessary to discuss 
the cases which have been cited at each side upon this 
question, as in my opinion there is no doubt or am- 
biguity in the meaning of the instrument. 

The second question presents to my mind more diffi- 
culty. The words are “loss or damage occasioned by 
or in consequence of incendiarism.’’ I entertain no 
doubt that the words “occasioned by or in conse- 
quence of”’ mean directly occasioned by or the strict 
consequence of, and that to establish that relation be- 
tween the loss or damage sued for and the act of 
Henry M., which is necessary to bring the loss within 
the third condition, it is not sufficient to show that 
the incendiarism was the cause of the damage in the 
sense of causa sine qua non, or that but for the act of 
Henry M. the loss would not have happened. The 
mere fact that the fire spread from Henry M.’s to, and 
burned the plaintiff's house and goods does not per se, 
and irrespective of the question of causation, amount 
to a defence; upon the other hand there can be no 
doubt that although Henry M. (as in favor of the 
plaintiff I assume him to have done) intended to have 
burned his own house only and not the adjoining one, 
yet the reasonable and probable (although perhaps un- 
forseen) consequences of his own acts are in law his 
willful acts as if they had actually been intended by 
him. 

To Rex v. Cooper, cited at the bar on this point, I 
may add the decisions of the courts for Crown Cases 
Reserved in Englandin Queen v. Pembleton, L. R., 2 
Cr. C. Res. 119, and in Ireland in Queen v. Faulkiner, 
which established both the propositions I have men- 
tioned. In the latter case a sailor on board ship en- 
tered the spirit room for the purpose of stealing rum. 
He bored a hole in a cask with agimlet. Therumrun 
out. He had alighted match in his hand, and when 
trying to put a spile in the hole out of which the rum 
was running the rum caught fire and burned the ship. 
He was indicted for arson of the ship. Lawson, J., at 
the trial told the jury that although the prisoner had 
no actual intention of burning the vessel, still if they 
found he was engaged stealing rum, and that the fire 
took place in the manner above stated, they ought to 
find him guilty. The conviction in that case was 
quashed, but in reference to the question between the 
overt act and the resulting injury which was neces- 
sary to sustain the conviction, Fitzgerald, B., whilst 
holding that in that particular case it had not been es- 
tablished, said that it would have existed if the jury 
had found that the injury was a reasonable conse- 
quence, that is to say, one which any man of reason- 
able mind might have anticipated as probable, of the 
act or acts or some or one of them which formed the 
res geste of the felony which the prisoner is found to 
have been convicted. And in reference to some criti- 
cisms upon or suggested applications of Queen v. Pem- 
bleton, he adds: “ For myself I am quite satisfied that 
in cases like the present if the overt act from which 
the injury resulted be actuated by any malice”’ (as 
was of course Henry M.’s act), “‘and that theinjury is 
the reasonable consequence of such overt act so actu- 
ated, malice could have been sufficiently established.” 
In each of the cases which were cited for the plaintiff 
—Reynolds v. Accidental Insurance Co., Winspear v. 





Accidental Insurance Co., and Lawrence v. Accidental 
Co.—there was evidence of a cause of death subse- 
quent to the illness of the assured, and the decisions 
were that the death was to be attributed to the ulti- 
mate cause and not to the primary or accidental one— 
the illness; although in each of the cases that illness 
was a sine qua non, and that as the death would not 
have ensued without the operation of the second, and 
independent cause in law, the death was to be attribu- 
ted to that cause above as causa causans. So in the 
present case, if evidence had been given of any act 
which might in law have been deemed accidental and 
which was subsequent to the felonious act of Henry 
M., and without which the plaintiff's goods would not 
have been burned, these cases would have been in 
point. For instance, if it had been sworn that a fire- 
man in removing goods from Henry M.’s burning 
house had accidentally thrown some portion of the 
burning material upon or near the plaintiff's premises 
and so communicated the fire to them, and if it were 
shown that such accidental act of the fireman was not 
reasonably to have been anticipated as the result of 
the extinction of the fire in Henry M.’s house, then 
the cases cited on behalf of the plaintiff would have 
been applicable. If then it had been left to the jury 
to determine whether the burning of the goods as- 
sured was a reasonable consequence of Henry M.’sact, 
and had that question been answered in the affirma- 
tive, [ should have been of opinion that the loss sued 
for was both “occasioned by” and was in ‘“conse- 
quence of”? Henry M.’s act, within the meaning of the 
policy. It would have been occasioned by Henry M.’s 
act as the reasonable consequence of Henry M.’s acts 
are in law to be deemed his acts. It would also have 
been in consequence of the act of Henry M., as the 
thing that would, upon the assumption I have been 
proceeding on, have been proved to have been its 
reasonable consequence. So that the same result 
would have ensued from the consideration of other 
branches of the condition, and the defendants would, 
in that event, have been entitled to succeed. Neither 
party however asked that question to be left, nor was 
it left, to the jury, and the question is whether, hav- 
ing regard to the course of the trial, we must hold 
that the connection, by way of probable consequence 
between Henry M.’s act and the loss sued for, was con- 
ceded by the plaintiff. 

I having given the matter the best consideration in 
my power, am of opinion that we must hold that the 
plaintiff did concede this. He himself said, upon cross- 
examination, thas his loss was caused by the spreading 
of the fire from Henry M.’s house; any other cause 
was not suggested either by him or by any of his wit- 
nesses. As to the one cause mentioned by the plain- 
tiff, it was ‘in itself adequate to produce the result 
which in fact ensued. The circumstances under which 
that cause took effect are not suggested to have been 
unusual. We therefore have the case treated by the 
parties, not as involving matter of fact, but a question 
of law, and although there has been no actual reserva- 
tion by the judge, we must take the whole course of 
the trial as showing that the only matter in contro- 
versy was one of law, viz., the meaning of the word 
“*incendiarism.” 

Upon the grounds, and being myself clearly of opin- 
ion that had the question been left to the jury they 
ought to have found that Henry M.’s act was the di- 
rect cause of the loss sued for, I am coerced to hold 
that both the questions suggested in the argument 
must be ruled in favor of the defendants, and conse- 
quently the verdict must be entered for them. It has 
been said that this is a very hard case; but we cannot 
allow the doctrine to prevail that hard cases make bad 
law. People intending to insure should look carefully 
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into their policies, which, I am sorry to say, very few 
people do, and if they do not like the conditions, they 
should resort to some other office. 


Dowsge, B. Iam of the same opinion. It is hardly 
possible to read the words of the policy in connection 
with the facts of the present case, and come to any 
other conclusion—that the fire was not only occasioned 
by, but in consequence of an act of incendiarism in 
another house. I would rather come to a different 
conclusion, but though hard cases make bad law, we 
must do our best to prevent bad law making hard 
cases, which we would do here if we came to any other 
conclusion than what the chief baron has announced. 


ANDREWS, J. I concur in the judgment of the 
court. 
Cause shown disallowed. 


——__-__—— 


PATENTS FOR INVENTION—SUIT BY GOV- 
ERNMENT TO SET ASIDE FOR FRAUD. 


UNITED STATES SUPREME COURT, NOV. 12, 1888, 
UNITED STATES V. AMERICAN BELL TELEPHONE Co. 
A suit willlie by the government to set aside a patent for an 

invention obtained by fraud. 

Mruuter, J. This is an appeal from the Circuit 
Court of the United States for the District of Massa- 
chusetts. 

The United States brought its suit in equity in that 
court against the American Bell Telephone Company, 
a corporation organized under the laws of the State 
of Massachusetts, and against Alexander Graham 
Bell, a resident of the District of Columbia. The ac- 
tion purports to have been instituted by George M. 
Stearns, the United States district attorney for that 
district, by the direction of George A. Jenks, the so- 
licitor-general of the United States, acting as its at- 
torney-general in this matter, because the latter offi- 
cer was under a disability to prosecute this suit. 

The object of the bill was to impeach two patents for 
inventions issued to said Bell, the first dated March 7, 
1876, and numbered 174,465, and the second dated Janu- 
ary 30, 1877, and numbered 186,787, with a prayer that 
they be declared void and of no effect, and that they be 
in all things recalled, repealed and decreed absolutely 
null; thatthey be erased and obliterated from the 
records of the patent office, and for other relief. 

To this bill the telephone company entered an ap- 
pearance and filed a demurrer. It is not shown that 
Bell either appeared or filed any pleading. At the hear- 
ing on the demurrer it was sustained by the Circuit 
Court, the bill dismissed, and the United States has 
brought the present appeal to reverse that ruling. 

(Omitting two minor grounds of demurrer. ] 

But the second group of causes of demurrer is per- 
haps the most important, and the one on which coun- 
sel seem to have principally relied, the essence of 
which is that ** no power or authority in law exists, in 
any person or party, or auy court, to bring said suit, 
nor to entertain the same, nor to give the relief 
therein prayed, nor any relief thereunder or touching 
the subject-matter thereof,” and ‘‘that the complain- 
aut has not made or stated a case which calls upon or 
justifies this court in the exercise of its discretion to 
permit this bill to be entertained.” 

It will be observed that this broad assertion admits 
that a party may practice an intentional fraud upon 
the officers of the government, who are authorized, 
and whose duty it is to decide upon his right to a pat- 
ent, and that he may by meansof that fraud perpe- 
trate a grievous wrong upon the general public, upon 
the United States and upon its representatives. It ad- 
mits that by prostituting the forms of law to his ser- 





vice he may obtain an instrument bearing the author- 
ity of the government of the United States, entitling 
him to a monupoly in the use of an invention which he 
never originated, of a discovery which was made by 
others, and which, however generally useful or even 
necessary it may become, is under his absolute and ex- 
clusive control, either as to that use or as to the price 
he may charge for it, during the life of the grant. It 
assumes that the government, which has thus been 
imposed upon and deceived, is utterly helpless, and 
that it can take no steps to correct the evil or to redress 
the fraud. If such afraud were practiced upon an 
individual he would have a remedy in any court hay- 
ing jurisdiction to correct frauds and mistakes and to 
relieve against accident; but it is said that the gov- 
ernment of the United States—the representative of 
sixty millions of people, acting for them, on their be- 
half, and under their authority—can have no remedy 
against afraud which affects them all, and whose in- 
fluence may be unlimited. 

Though by the Constitution of the United States it 
is declared that ‘‘the judicial power shall extend to 
all cases, in law and in equity, arising under this Con- 
stitution, the laws of the United States, and treaties 
made, or which shall be made, under their authority,” 
and ‘to controversies to which the United States 
shall bea party,’’ the argument asserts that the prac- 
tice of a gross fraud upon the United States, concern- 
ing matters of immense pecuniary value, and affect- 
ing a very large part of its population, is not a proper 
question of judicial cognizance. It would be astrange 
anomaly in a government organized upon a system 
which rigidly separates the powers to be exercised by 
its executive, its legislative and its judicial branches, 
and which inthis emphatic language defines the juris- 
diction of the judicial department, to hold that in that 
department there should be no remedy for such a 
wrong. 

As we shall presently see, this court has repeatedly 
held, after very fullargument, and after a due consid- 
eration of the proposition herestated, that in regard 
to patents issued by the government for lands con- 
veyed to individuals or to corporations, the Circuit 
Courts of the United States do have jurisdiction to 
set aside and cancel them for frauds committed by the 
parties to whom they wereissued. This class of cases 
will be considered further on. It is sufficient to say 
here that they establish the right of the United States 
to bring suits in its own courts to be relieved against 
fraud committed in cases of that class exactly similar 
to that charge in the presentcase. And it is also to 
be observed that in those cases there is no express act 
of Congress authorizing such procedure, a ground of 
objection which is here urged. 

Recurring to the Constitution itself as the great 
source of all power in the United States, whether ex- 
ecutive, legislative or judicial, there is a striking sime 
ilarity in the language of that instrument conferring 
the power upon the government under which patents 
are issued for inventions and patents are issued 
for lands. It is declared in article 1, section 
8, paragraph 8, that ‘‘the Congress shall have power 
* * * to promote the progress of science and useful 
arts, by securing for limited times to authors and in- 
ventors the exclusive right to their respective writings 
and discoveries.’’ Itisby virtue of this clause that 
Congress has passed the laws under which the patents 
of the defendant in this case were issued. 

Article 4, section 3, paragraph 2, declares that ‘‘ the 
Congress shall have power to dispose of and make all 
needful rules and regulations respecting the territory 
or other property belonging to the United States.’”’ It 
is under this clause that Congress has passed laws by 
which title to public lands is conveyed to individuals, 
by instruments also called patents. 
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The power therefore to issue a patent foran inven- 
tion, andthe authority to issue such an instrument 
for a grant of land, emanate from the same source, 
and although exercised by different bureaux or officers 
under the government, are of the same nature, charac- 
terand validity, and imply in each case the exercise of 
the power of the government according to the modes 
regulated by acts of Congress. 

With regard to the jurisdiction of the Circuit Court 
in which this suit was brougbt, there does not seem 
to be any objection made by defendants, if such suit 
could be brought in any court. Indeed the language 
of the act of Congress on that subject does not admit 
of any such doubt, for it declares ‘“‘that the Circuit 
Courts of the United States shall have original cogni- 
zance, concurrent with the courts of the several States, 
of all suits of a civil nature at common law or in 
equity, where the matter in dispute exceeds, exclu- 
sive of costs, the sum or value of five hundred dollars, 
and arising under the Constitution or laws of the Uni- 
ted States, or treaties made, or which shall be made, 
under their authority, or in which the United States 
are plaintiffs or petitioners.”’ 18 U.S. Stat. 470, act of 
March 3, 1875. 

In the present case the United States are plaintiffs, 
and the bill asserts that the suit is one of a civil na- 
tureand of equitable cognizance; and manifestly, if 
it presents a good cause of action, it arises under the 
laws and Constitution of the United States. It is 
therefore within the language both of the Constitu- 
tion and of the statute conferring jurisdiction on the 
Circuit Coarts. An examination of the specific ob- 
jections made to the present bill will illustrate and 
enforce this general view. While it cannot success- 
fully be denied that the general powers of a court of 
equity include the right to annul and set aside con- 
tracts or instruments obtained by fraud, to correct 
mistakes made in them, and to give all otherappropri- 
ate relief against documents of that character, such as 
requiring their delivery up, their cancellation or their 
correction, in order to make them conform to the in- 
tention of the parties, it would seem to require some 
special reason why the government of the United 
States should not be able to avail itself of these pow- 
ers of a court of equity. Accordingly the defendant 
objects that the appropriate remedy, if any exists, is 
in the common-law courts, and not in a court of 
equity, and that in the ancient proceedings of our 
English ancestors in regard to patents the only rem- 
edy for relief against them when they were improvi- 
dently issued was by a scire facias inthe name of the 
king, or by his express and personal revocation of 
them. 

Charters and patents authenticating grants of per- 
sonal privileges were in the earlier days of the English 
goverument made by the crown. They were supposed 
to emanate directly from the king, and were not is- 
sued under any authority given by acts of Parliament, 
nor were they regulated by any statutes. Being there- 
fore in their origin an exercise of his personal preroga- 
tive, the power of revoking them, so far as they could 
be revoked at all, was in the king, and was exercised 
by him as a personal privilege. This mode of revok- 
ing patents however seems to have fallen into disuse, 
and the same end was attained by the issue of writs of 
scire fucias in the name of the king to show cause why 
the patents should not be repealed or revoked. These 
were of c urse returnable into some court, and it ap- 
pears to have been the practice to do this in the 
Court of King’s Bench orin the Court of Chancery, 
where the record of the patent always remained in 
what was called the Petty Bag Office. If the latter 
mode is to be considered a proceeding in chancery, 
which under our adoption of the methods and juris- 
diction of the High Court of Chancery in England, 








would fall within the province of a chancery court in 
this country, then the precedent for the exercise of 
this jurisdiction by acourt of chancery is clear and 
undoubted. This however is a question, which if not 
in relation to this particular class of cases, has in re- 
gard to others, concerning the prerogative jurisdic- 
tion of the court of chancery in this country, been 
doubted. But the courts of England seem to have 
considered that in the matter of repealing or revok- 
ing a patent the king may sue in what court he pleases. 
See Magdalen College Case, 11 Coke Rep. 68 b and 75 a. 

The jurisdiction to repeal a patent by a decree of a 
court of chancery as an exercise of its ordinary powers 
was sustained in the case of Altorney-General v. Ver- 
non, 1 Vernon’s Ch. Rep. 277. In that action a bill was 
brought by the attorney-general against Vernon and 
others to set aside a patent issued by the crown, on 
the ground that it was obtained by surprise and by 
false particulars. Jt was insisted by the defendant's 
counsel that there never had been any precedent of 
this nature‘to repeal letters-patent by an English bill 
in chancery, but that it was acase of first impression; 
and they contended that the title under the letters- 
patent was one purely at law, and returnable there; 
likewisejthat there was aremedy by scire fucias. It 
was also objected thatthe word “‘fraud,’’ which if any 
thing, must give jurisdiction to the court in the case, 
was not in the whole bill. Also among other things it 
was objected that if letters-patent should be im- 
peached by an English bill in chancery upon such sug- 
gestions and pretensions as these, no patentee could 
be safe, nor would the king’s seal be of any force. To 
this it was replied on the part of the king, that he may 
sue in what court he pleases; that the bill charges sur- 
prise and false particulars, and that fraud is properly 
relievable here; that the king ought not to be ina 
worse condition than a subject; that a nobleman 
would be relieved of such a fraud put upon him by his 
servant; and that if the king could not be relieved in 
this case by an English bill he would be without rem- 


edy. Whereupon the lord keeper said: ‘‘The ques- 
tion is short, whether there be afraud or not? Ifa 
fraud, then properly relievable here. It is not fit 


such a matter as thisshould be stifled upon a plea; 
and therefore the lord keeper overruled the plea, and 
denied to save the benefit of it till the hearing, be- 
cause he would not give any countenance to such a 
case.”’ 

So faras precedent is concerned,this case, which has 
never been overruled, establishes the doctrine that in 
a case of fraud in the obtaining of a patent, a court of 
chancery, by virtue of that fact, has jurisdiction to 
repeal or revoke it. 

Thecase of King v. Butler, 3 Levinz’s Rep. 220, 
which was heard in the House of Lords, was one where 
the king had made a grant of a market by letters-pat- 
entto Sir Oliver Butler, the defendant. A writ of 
scire facias was brought in the Court of Chancery to 
repeal the grant, and the lord chancellor gave judg- 
ment that it should be vacated, whereupon the mat- 
ter was brought by a writ of error to the House of 
Lords, and after argument there the peers requested 
the opinion of the judges then attending in Puarlia- 
ment, who all unanimously agreed that the judgment 
given in chancery ought to be affirmed, and delivered 
their opinion accordingly. It was objected that the writ 
did not lie, because there was a remedy by the com- 
mon law, to-wit, by assize of nuisance, where the mat- 
ter should be tried by a jury, and by several judges, 
and not by one only, as it is in chancery. To which 
they answered that the king has an undoubted right 
to repeal a patent wherein he is deceived or his sub- 
jects prejudiced. And in noneof the cases cited was 
there any question whether the writ would lie, but 
only the manner of pursuing it, and other incident 
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matters. It was said that it was not unusual for the 
king to have his remedy as well as the subject also. 

The whole text of the answers of the judges in this case 
seems toimply that a jury was not necessary, but that 
the existence of the record in the Court of Chancery 
was a sufficient foundation for the proceeding there, 
though it might be brought in some other court, when 
the king had declared the patent forfeited, or when 
there had been office found. The judgment of the 
Court of Chancery was therefore affirmed. See on 
this subject Queen v. Aires, 10 Mod. 354; Queen v. 
Eastern Archipelago Co.,1E. & B. 310; Cumming v. 
Forrester, 2 Jac. & Walk. Ch. Rep. 431. 

But whatever may have been the course of proced- 
ure usual or requisite in the English jurisprudence, to 
enable the king to repeal, revoke or nullify his own 
patents, issued under his prerogative right, it can 
have but little force in limiting or restricting the 
measures by which the government of the United 
States shall have aremedy for an imposition upon it 
or its officers in the procurement or issue ofa patent. 
We have no king in this country; we have here no 
prerogative right of the crown; and letters-patent, 
whether for inventions or for grants of land, issue not 
from the president, but from the United States. The 
president has no prerogative in the matter. He has 
no right to issue a patent, and though it is the cus- 
tom for patents for lands to be signed by him, they 
are of no avail until the proper seal of the government 
is affixed to them. Indeed a recent act of Congress 
authorizes the appointment of aclerk for the special 
purpose of signing the president’s name to patents of 
that character. And so far as patents for inventions 
are concerned, whatever may have been the case for- 
merly, since the act of July 8, 1870, they are issued 
without his signature and without his name or his 
style of office being mentioned in them. The author- 
ity for this procedure is embodied in the following 
language of the Revised Statutes: 

“Sec. 4883. All patents shall be issued in the nameof 
the United States of America, under the seal of the 
patent office, and shall be signed by the secretary of 
the interior and countersigned by the commissioner 
of patents, and they shall be recorded, together with 
the specifications, in the patent office, in books to be 
kept for that purpose.’’ 

This only expresses the necessary effect of the acts 
of Congress. The authority by which the patent is- 
sues is that of the United States of America. The 
seal which is used is the seal of the patent office, and 
that was cr@ated by congressional enactment. It is 
signed by the secretary of the interior, and the com- 
missioner of patents, who also countersigns it, is an 
officer of that department. The patent then is not the 
exercise of any prerogative power or discretion by the 
president or by any other officer of the government, but 
it is the result of a course of proceeding quasi judicial 
in its character, and is not subject to be repealed or 
revoked by the president, the secretary of the interior 
or thecommissioner of patents when once issued. See 
United Stutes v. Schurz, 102 U. 8. 378. 

It is not without weight, in considering the juris- 
diction of a court of equity in regard to the power to 
impeach patents, that an appeal is provided from the 
decision of the commissioner of patents to the Su- 
preme Court of the District of Columbia, and that the 
Revised Statutes enact as follows: 

“Sec. 4915. Whenevera patent on application is re- 
fused, either by the commissioner of patents or by the 
Supreme Court of the District of Columbia, upon ap- 
peal from the commissioner, the applicant may have 
remedy by bill in equity; and the court having cog- 
nizance thereof, on notice to adverse parties and other 
due proceedings had, may adjudge that such applicant 
is entitled, according to law, to receive a patent for 








his invention, as specified in his claim, or for any part 
thereof, as the facts in the case may appear.’’ 

It is then further provided that if the adjudication 
bein favor of the applicant, it shall authorize the 
commissioner of patents to issue such patent upon the 
applicant’s filing in the patent office acopy of the ad- 
judication. 

These provisions, while they do not in express terms 
confer upon the courts of equity of the United States 
the power to annul or vacate a patent, show very 
clearly the sense of Congress that if such power is to 
be exercised anywhere it should be in the equity juris- 
diction of those courts. The only authority compe- 
tent to set a patent aside, or to annul it, or to correct 
it, for any reason whatever, is vested in the judicial 
department of the government, and this can only be 
effected by proper proceedings taken in the courts of 
the United States. 

This subject has been frequently discussed in this 
court, and the priuciples necessary to its decision 
have been well established. The case of United States 
v. Stone, 2 Wall. 525, wasa bill in chancery brought 
by the United States in the Circuit Court for the Dis- 
trict of Kansas, to set aside a patent issued by the 
government to Stone, the defendant. ‘The question of 
the jurisdiction of the court to entertain such a bill, 
which was denied by counsel for Stone, was discussed 
at considerable length in their brief, and in the argu- 
ment of counsel for the United States the language of 
Chief Justice Kent in Jackson v. Lawton, 10 Jobus. 24, 
was cited to the following effect: ‘*The English practice 
of suing out a scire facias by the first patentee may 
have grown out of the rights of the prerogative, and it 
ceases to be applicable with us. In addition to the 
remedy by scire fucias, ete., there is another by billin 
the equity side of the Court of Chancery. Such a bill 
was sustained in the case of Attorney-General v. Ver- 
non, 1 Vernon, 277, to set aside letters-patent ob- 
tained by fraud, and they were set aside by a de- 
cree.”’ 

The extract from the brief of counsel in the Stone 
Case is cited to show that the attention of the court 
was turned to this question, and the language of the 
opinion, as delivered by Mr. Justice Grier, expresses 
in sententious terms the result arrived at by this 
court in regard to this entire question. It is as fol- 
lows: “A patent is the highest evidence of title, and 
is conclusive as against the government, and all claim- 
ing under junior patents or titles, until it is set aside 
or annulled by some judicial tribunal. In England 
this was originally done by scire facias, but a bill in 
chancery is found amore convenient remedy. Nor is 
fraud inthe patentee the only ground upon which a 
bill will be sustained. Patents are sometimes issued 
unadvisedly or by mistake, where the officer has no 
authority in law to grant them, or where another 
party has a higher equity and should have received 
the patent. In such cases courts of law will pro- 
nounce them void. The patent is but evidence of a 
grant, and the officer who issues it acts ministerially, 
and not judicially. If he issues a patent for land re- 
served from sale by law, such patent is void for want 
of authority. But one officer of the land office is not 
competent to cancel or annul the act of his predeces- 
sor. That is a judicial act, and requires the judgment 
ofacourt. Itis contended here by the counsel of the 
United States thatthe land for which a patent was 
granted to the appellant was reserved from sale for 
the use of the government, and consequently that the 
patent is void. And although no fraud is charged in 
the bill, we have no doubt that such a proceeding in 
chancery is the proper remedy, and thatif the allega- 
tions of the billare supported, that the decree of the 
court below cancelling the patent should be af- 
firmed.” 
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We cite thus fully from the case because it is the 
first one in which the questions now before us were 
fully considered and clearly decided. In the previous 
case of United States v. Hughes, 11 How. 552, the same 
question came before the court on demurrer. The 
court held that the demurrer must be overruled, say- 
ing that it cannot * be conceived why the government 
should stand on a different footing from any other 
proprietor.’’ The case afterward came again before 
this court, and is reported in 4 Wall. 232, later than 
the Stone Cause. The court then said: ‘‘It was the 
plain duty of the United States to seek to vacate and 
annul the instrument, to the end that their previous 
engagement might be fulfilled by the transfer of a 
clear title, the only one intended for the purchaser by 
the act of Congress.”’ 

In the case of Moore v. Robbins, 96 U. S. 550, this 
court said, in a suit between private citizens, and 
speaking of the issue of patents by the government: 
“If fraud, mistake, error or wrong has been done, the 
courts of justice present the only remedy. These 
courts are as open to the United States to sue for the 
cancellation of the deed or conveyance of the land as 
to individuals; and if the government is the party in- 
jured this is the proper course.” 

In Moffat v. United States, 112 U. S. 24, a decree of 
the Circuit Court setting aside a patent as having 
been obtained by fraud was aflirmed; and the same 
doctrine was reasserted in United States v. Minor, 114 
U. 8. 233. Still later, in the case of Colorado Coal and 
Tron Co. v. United States, 123 U. 8S. 307, the right of 
the court, by a proceeding in equity at the instance of 
the attorney-general and in the name of the United 
States, to set aside a patent for land, was fully recog- 
nized, and the language used in the case of United 
States v. Minor, supra, was cited to the following ef- 
fect: ‘‘  Wherethe patent is the result of nothing but 
fraud and perjury it is enough to hold that it conveys 
the legal title, and it would be going quite too far to 
say that it cannot be assailed by a proceeding in equity 
aud set aside as void if the fraud is proved and there 
are no innocent holders for value.” 

The whole question was reviewed at great length by 
this court at its last term in the case of United States 
v. San Jacinto Tin Co,, 125 U. 8. 273, when all the cases 
above mentioned, and others, were cited and com- 
mented upon. The matter is thus summed up in the 
opinion of the court: ‘“ But we are of opinion that 
since the right of the government of the United States 
to institute such a suit depends upon the same general 
principles which would authorize a private citizen to 
apply to a court of justice for relief against an instru- 
ment obtained from him by fraud or deceit, or any of 
those other practices which are admitted to justify a 
court in granting relief, the government must show, 
that like the private individual, it has such an interest 
in the relief sought as entitles it to move in the mat- 
ter. Ifit bea question of property, a case must be 
made in which the court can afford aremedy in regard 
to that property; if it be a question of fraud, which 
would render the instrument void, and the fraud 
must operate to the prejudice of the United States; 
and if itis apparent that the suit is brought for the 
benefit of some third party, and that the United States 
has no pecuniary interest in the remedy sought, and 
is under no obligation tothe party who will be bene- 
fited to sustain an action for his use; in short, if there 
does not appear any obligation on the part of the 
United States to the public, or to any individual, or 
any interest of its own, itcan no more sustain such an 
action than any private person could under similar 
circumstances.”’ 

This language is construed by counsel for the appel- 
lee in this case to limit the relief granted at the in- 
stance of the United States to cases in which it has a 








direct pecuniary interest. But it is not susceptible of 
such coustruction. It wasevidently in the mind of 
the court that the case before it was one where the 
property right tothe land in controversy was the mat- 
ter of importance, but it was careful to say that the 
cases in which the instrumentality of the court can- 
not thus be used are those where the United States 
has no pecuniary interest in the remedy sought, and is 
also under no obligation to the party who will be bene- 
fitted to sustain an action for his use, and also where 
it does not appear that any obligation existed on the 
part of the United States to the public or to any indi- 
vidual. The essence of the right of the United States 
to interfere in the present case is its obligation to pro- 
tect the public from the monopoly of the patent which 
was procured by fraud, and it would be difficult to 
find language moreaptly used to include this in the 
class of cases which are not excluded from the juris- 
diction of the court by want of interest in the govern- 
ment of the United States. 

It is insisted that these decisions have reference ex- 
clusively to patents for land, and that they are not ap- 
plicable to patents forinventions and discoveries. The 
urgument very largely urged for that view is the one 
just stated, that in the cases which had reference to 
patents for land the pecuniary interest of the United 
States was the foundation of the jurisdiction. This 
however isrepelled by the language just cited, and by 
the fact that in more than one of the cases, notably in 
United Stales v. Huyhes, supra, the right of the gov- 
ernment to sustain the suit was based upon its legal 
or moral obligation to give a good title to another 
party who had a prior and a better claim to the land, 
but whose right was obstructed by the patent issued 
by the United States. . 

The case of Mowry v. Whitney, 14 Wall. 454, was a 
bill in chancery brought by Mowry in the Circuit 
Court for the Eastern District of Pennsylvania against 
Whitney, charging that Whitney’s patent for a mode 
of annealing and cooling cast-iron car wheels, and an 
extension of it made by the patent office, had been 
procured by fraud and false swearing, and praying 
that it and the extension muy be declared void and of 
no effect. Tothis bill Whitney demurred. The de- 
murrer was sustained by the court below, and from 
the decree dismissing the bill Mowry took an appeal 
to this court, where it was said “that the complainant 
could not in hisown right sustain such a suit.’ In 
giving its reasons for this the court said: ‘‘ We are of 
opinion that no one but the government, either in its 
own name or the name of its appropriate officer, or by 
some form of proceeding which gives official assurance 
of the sanction of the proper authority, can institute 
judicial proceedings for the purpose of vacating or re- 
scinding the patent which the government has issued 
to an individual, except in the cases provided for in 
section 16 of theact of July 4, 1836. The ancient mode 
of doing this in the English courts was by scire facias, 
and three classes of cases are laid down in which this 
may be done.’ One of these is: ‘* When the king has 
granted a thing by false suggestion, he may by scire 
facias repeal his own grant. Citing 4 Inst. 88; Dyer, 
197-8, and 276, 279. * * * The scire facius to repeal 
a patent was brought in chancery where the patent 
wasof record. Andthough in this country the writ 
of scire facias 1s not in use as a chancery proceeding, 
the nature of the chancery jurisdiction and its mode 
of proceeding have established it as the appropriate 
tribunal for the annullingof a grant or patent from 
the government. This is settled, so far as this court 
is concerned, by the case of United States v. Stone, 2 
Wall. 525." The opinion then refers to Attorney-Gen- 
eral v. Vernon and Jackson v. Lawton, already cited. 

It is said that this language of the court is obiter, 
and does not decide directly that a suit can be brought 
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in chancery to cancel or annul a patent issued by the 
United States government for an invention. It is 
true that what the court was called upon to decide was 
that a private citizen could not bring such suit, but evi- 
dently the reason given for it must be held to estab- 
lish the principle upon;which the court acted, and that 
reason was that the private citizen could not do it be- 
cause the right lay with the government. The duty 
and the rightof the government to bring an action 
which would end in the destruction of the patent, and 
which would thus protect everybody against the as- 
serted monopoly of it, was the reason why the private 
citizen could not for himself bring such a suit. 

Another reason given by the court is that the fraud, 
if one exists, must have been practiced on the govern- 
ment, which, as the party injured, is the appropriate 
party to seek relief, and that asuit by an individual 
could only be conclusive in result as between the pat- 
entee and the party suing, and the patent would re- 
main a valid instrument as to all others; while if the 
action was brought by the government, and a decree 
had to annul the patent, this would be conclusive in 
all suits founded on the patent. Other reasons were 
given showing that the United States was the appro- 
priate party to bring such a suit, and that the Circuit 
Court of the United States, sitting in equity, was the 
proper tribunal in which to bring it; all tending to 
show that the reason why a private citizen could not 
have such relief was that it [belonged toythe govern- 
ment. 

The United States by issuing the patents which 
are here sought to be annulled, has taken from the 
public rights of immense value and bestowed them 
upon the patentee. In this respect the government 
and its officers are acting as the agents of the people, 
and have, under the authority of law vested in them, 
taken from the people this valuable privilege and con- 
ferred it as an exclusive right upon the patentee. This 
is property, property ofa value so large that nobody 
has been able to estimate it. Ina former argument 
in thiscourt it was said to be worth more than $25,- 
000,000. This has been taken from the people, from 
the public, and made the private property of the pat- 
entee by the action of one,of the departments of the 
government acting under the forms of law, but de- 
ceived and misled, as the bill alleges, by the patentee. 
That the government, authorized both by the Consti- 
tution and the statutes to bring suits at law and in 
equity, should find it to be its duty to correct this 
evil, to recall these patents, to get a remedy for this 
fraud, is so clear that it needs no argument; and we 
think we have demonstrated that the proper remedy 
is the one adopted by the government in this case. 

But conceding that in regard to patents for land, 
and in reference to other transactions in which the 
government is a party, the courts of equity have juris- 
diction to correct mistakes, to give relief for frauds, 
and to cancel contracts and other important instru- 
ments, it is said that in reference to patents for inven- 
tions and discoveries the acts of Congress have pro- 
vided another remedy for frauds committed in ob- 
taining them, and for the very class of frauds set up 
in this bill. Counsel therefore contend that this su- 
persedes all others. This remedy is found in the fol- 
lowing provision of the Revised Statutes: 

**Sec. 4920. In any action for infringement the de- 
fendant may plead the general issue, and having given 
notice in writing to the plaintiff or his attorney thirty 
days before, may prove on trial any one or more of 
the following special matters: 

“First. That for the purpose of deceiving the public 
the description and specification filed by the patentee 
in the patent office was made to contain less than the 
whole truth relative to his invention or discovery, or 





more than is necessary to produce the desired ef- 
fect; or 

“Second. That he had surreptitiously or unjustly 
obtained the patent for that which was in fact in- 
vented by another, who was using reasonable dili- 
gence in adapting and perfecting the same; or 

“Third. That it had been patented or described in 
some printed publication prior to his supposed inven- 
tion or discovery thereof; or 

‘‘Fourth. That he was not the original and first in- 
ventor or discoverer of any material and substantial 
part of the thing patented; or 

“Fifth. That it had been in public use or on sale in 
this country for more than two years before his appli- 
cation fora patent, or had been abandoned to the pub- 
lic.” 

Prior to the year 1836, from the earliest enactments 
of patent Jaw, certain provisions had been incorporated 
in that law authorizing a scire facias to issue to de- 
clare a patent void for want of invention by the pat- 
entee, and other matters, which though instituted by 
a private individual, was under the control of the offi- 
cial attorneys of the government. This was repealed 
by the act of 1836, which may be said to be the first 
real and successful organization of the patent office 
and thesystem of patent law in the United States. 
The law on this subject was revised by the act of Con- 
gress of July 8, 1870 (16 U. S. Stats. 198), and the Re- 
vised Statutes of the United States, from which sec- 
tion 4920 is quoted, contain the language applicable to 
this subject. 

The statute of 1836 repealed the provision for a scire 
facias. Itis now argued that the repeal of this pro- 
vision, together with the enactment of the provision 
of section 4920, show that the only remedy for the im- 
provident issuing of a patent is to be found in the lan- 
guage of that section. These clauses, while they do not 
in any general form declare that a person sued for an 
infringement of a patent may set up as a defense that it 
was procured by fraud or deceit, do in effect specify 
various acts of fraud which the infringer may rely 
upon asa defense to a suit against him founded upon 
that instrument. It is therefore urged that because 
each individual affected by the monopoly of the patent 
is at liberty, when he is sued for using it without li- 
cense or authority, to set up these defenses, the rem- 
edy which the United States has under the principles 
we have attempted to sustain, is superseded by that 
fact. Buta consideration of the nature and effect of 
these different modes of proceeding in regard to the 
patent will show that no such purpose can be inferred 
from these clauses of the act of Congress. 

In the first place, the right given to the infringer to 
make this defense is a right given to him personally, 
and to him alone, and the effect of a successful defense 
of this character by one infringer is simply to estab- 
lish the fact, that as between him and the patentee no 
right of action exists for the reasons set up in such de- 
fense. But the patentee is not prevented by any such 
decision from suing a hundred other infringers, if so 
many there be, and putting each of them to an expen- 
sive defense, in which they all, or some of them, may 
be defeated and compelled to pay, because they are not 
in possession of the evidence on which the other infrin- 
ger succeeded in establishing his defense. On the other 
hand, the suit of the government, if successful, de- 
clares the patent void, sets it aside as of no force, va- 
cates it or recalls it, and puts an end to all suits which 
the patentee can bring against anybody. It opens to 
the entire world the use of the invention or discovery 
in regard to which the patentee has asserted a mon- 
opoly. 

This,broad and conclusive effect of a decree of the 
court, in a suit of that character brought by the Uni- 
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ted States is so widely different, so much more bene- 
ficial, and is pursued under circumstances so much 
more likely to secure complete justice, than any de- 
fense which cau be made by an individual infringer, 
that it is impossible to suppose that Congress, in 
granting this right to the individual intended to su- 
persede or take away the more enlarged remedy of 
the government. Some of these specifications of 
grounds of defense are not such as would ordinarily be 
sufficient in a court of equity to set aside the patent, 
as “‘ that it had been in public use or on sale in this 
country for more than two years,’’ or *‘that it had 
been patented or described in some printed publica- 
tion prior to his supposed invention or discovery 
thereof.’’ It is unnecessary to decide whether these 
grounds now would be sufficient cause for setting aside 
a patent ina suit by the United States, but they are 
not of that general character which would give a court 
of equity jurisdiction to do that, except as it may be 
said they are now parts of the general system of the 
patent law. 

A question almost identical with this was made in 
the House of Peers in the case of King v. Butler, 3 
Levinz, 220, as to whether the judgment obtained by 
the king in the Court of Chancery repealed the grant 
to Butler. It was answered by the judges to some of 
the objections that “it was not unusual for the king 
to have his remedy, as well as the subject also, as for 
batteries, trespasses, etc., the king has a remedy by 
information and indictment, and the party grieved by 
his action. 

The argument need not be further extended. There 
is nothing in these provisions expressing an intention 
of limiting the power of the government of the United 
States to get rid of a patent obtained from it by fraud 
and deceit. And although tbe Legislature may have 
given to private individuals a more limited form of 
relief, by way of defense to an action by the patentee, 
we think the argument that this was intended to su- 
persede the affirmative relief to which the United 
States is entitled, to obtain a cancellation or vacation 
of an instrument obtained from it by fraud, an instru- 
ment which affects the whole public, whose protection 
from such a fraud is eminently the duty of the United 
States, is not sound. 

The decree of the Circuit Court dismissing the bill 
of plaintiff is reversed, and the case remanded to that 
court, with directions to overrule the demurrer, with 
leave to defendants to plead or answer, or both, within 
a time to be fixed by that court. 


Mr. Justice Gray was not present at the argument, 
and took no part in the decision of this case. 


—_—_—_——_ 


SURETY ON NON-NEGOTIABLE NOTE—  NO- 
TICE. 


INDIANA SUPREME COURT, OCT. 23, 1888. 


Poo. Vv. ANDERSON. 


Where one not the payee of a non-negotiable note writes his 
name upon the back of the paper prior to or at the time 
of its inception, without any express agreement defining 
the nature and extent of his undertaking, he is liable 
upon the original contract asa surety or joint promisor, 
and is unaffected by a stipulation in the note waiving no- 
tice of non-payment, such stipulation being relevant to 
negotiable notes alone. 


PPEAL from Circuit Court, Rush county; S. A. 
Bonner, J. 


Ewing & Ewing, for appellant. 
Smith & Henley, for appellee. 








MITCHELL, J. ‘This was an action by Thomas A. 
Pool against William F. Spradling, Daniel G. Nef 
and James W. Anderson, to recover the amount due 
on a promissory note, dated August 14, 1884, calling 
for the payment of $850, with eight per cent interest, 
due twelve months after date. The note was in the 
ordinary form of paper not negotiable by the law- 
merchant, and was payable to the plaintiff at Greens. 
burgh, Ind. Spradling and Neff signed their names 
as makers on the face of the note,in the customary 
manner, while the name of Anderson was written 
across the back, before it was delivered to the payee, 
who brought the suit. Beyond the fact that the pa- 
per was signed in the manner described, there is noth- 
ing to indicate the relation of Anderson to the note or 
to the other defendants. Assuming that it was neces- 
sary to show an excuse for not having used diligence 
by bringing suit in the first term of court after the ma- 
turity of the note, in order to hold Anderson, the 
plaintiff adapted the first paragraph of his complaint, 
so as to rely upon a stipulation such as is usually found 
in mercantile paper, whereby the drawers and indor- 
sers agree to waive presentation for payment, and pro- 
test and notice of non-payment, etc., as an excuse for 
not having sued. 

The court below was of the opinion nevertheless 
that the complaint did not state facts sufficient to con- 
stitute a cause of action against Anderson, and gave 
judgment accordingly upon a demurrer filed by the 
latter. The conclusion at which we bave arrived ren- 
ders it unnecessary that we should examine any other 
question than that which arises upon the ruling on the 
demurrer to the first paragraph of the complaint. 
Counsel seek to maintain the judgment appealed from 
upon the assumption that the unexplained signature of 
a third person, placed upon the back of non-merchant- 
able paper, or papernegotiable under the statute 
merely, before it is delivered to the payee, imposes 
prima facie the liability of an indorser upon the per- 
son whose name is so signed, and that a waiver 
of notice of non-payment contained in the body 
of the note is not an available excuse for failing to use 
the diligence required, in order to hold an indorser of 
such paper liable. Drake v. Markle, 21 Ind. 433; Dale 
v. Moffitt, 22 id. 113; Roberts v. Masters, 40 id. 461; 
Pennington v. Hamilton, 50 id. 397, and other decis- 
ions of this court, are relied on as sustaining the view 
contended for. 

The law-merchant attributes to the act of one who 
indorses a negotiable instrument in blank an intent 
thereby to warrant the payment of the note, provided 
it is presented to the maker at maturity, and due no- 
tice of the fact of non-payment is given to the in- 
dorser. Ordinarily, and in the regular course, the in- 
dorsement of a note or bill by one not a party thereto 
follows the indorsement of the payee, and in such a 
case little difficulty is experienced in determining the 
liability assumed by the indorser to the person into 
whose hands the note may thereafter come. The 
present case involves the liability of a stranger, who 
signed his name upen the back of a paper not negotia- 
ble by the law-merchant, before it was delivered to 
the payee, who held the same when the suit was com- 
menced. The inquiry is, what is the liability or obli- 
gation of one who thus signs to the payee? The de- 
cisions of different courts present an irreconcilable 
conflict of views upon the general subject under con- 
sideration. It will be noted however that the casesin 
other jurisdictions relate almost exclusively to notes 
negotiable as inland bills of exchange. Whatever di- 
versity exists in the decided cases, it cannot be 
doubted that astranger who writes his name on the 
back of a promissory note before it is delivered, 
whether it be negotiable or non-negotiable, according 
to the law-merchant, does so in order to give the 
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maker credit or the note currency, or with the inten- 
tion to pledge himself in some shape for its payment. 
Eilbert v. Finkbeiner, 68 Penn. St. 243. 

All the authorities concur in holding that the act 
constitutes a contract, which is to be construed in 
such a way as to render it available to carry into ef- 
fect the intention of the parties consistent with set- 
tled rules oflaw. Good v. Martin, 95 U. 8. 90; Reyv. 
Simpson, 22 How. 341. The rule, as established by the 
decisions of this court, isto the effect that one who 
writes his name upon the back of a negotiable promis- 
sory note, of which he is neither the payee nor in- 
dorsee, before it is delivered, in the absence of extrin- 
sic explanatory evidence, thereby assumes the liabil- 
ity of anindorser. Kealing v..Vansickle, 74 Ind. 529, 
and cases cited; Houck v. Graham, 106 id. 195; Knopf 
v. Morel, 111 id. 570. 

Presumptively his contract with the payee is that of 
an indorser of mercantile paper. Without regard to 
the decisions in some of the other States, this rule, as 
applied to paper governed by the law-merchant, must 
now be accepted as no longer open to question in this 
court. As respects paper of that character, the rule 
above stated has been uniformly applied for nearly a 
half century; and as stability and certainty in the law 
are of the first importance in commercial transactions 
it is far better that a rule once settled should remain 
than that it should be so clearly right as to be beyond 
criticism. The earlier decisions made a distinction 
between negotiable and uon-negotiable paper. Thus 
in the case of Wells v. Jackson, 6 Blackf. 40, Dewey, J., 
stated the rule in the following language: ‘*The de 
duction which we draw from the authorities is that 
the blank indorsement of unnegotiable paper, made at 
the date of the contract, and unexplained by extrinsic 
testimony, confers upon the payee the authority to 
hold the indorser liable on the original contract as a 
surety, and that a similar unexplained indorsement 
of negotiable paper renders the indorser liable only as 
an indorser, with the ordinary rights and privileges 
incident to that character; but that in either case the 
liability designed to be assumed, and the authority 
intended to be given, by the indorsement, may be ex- 
plained by the attendant circumstances, and the prima 
facie responsibility be changed into one of another 
kind.” 

The terms “‘unnegotiable’’ and *‘ negotiable’? wete 
employed by the learned judge who wrote tbe opinion 
from which the above quotation is taken, advisedly, 
and in the light of a statute not materially different 
from that now in force, regulating the assignability of 
promissory notes, and providing that notes drawn 
payable in a specified manner at a bank in this State, 
should be negotiable as inland bills of exchange. The 
statute now in force, or one substantially like it, con- 
cerning promissory notes and bills of exchange, has 
been in existencein this State ever since the enact- 
ment of the law approved January 29, 1818, which was 
passed by the second legislative assembly convened in 
this State. See Acts 1818, p. 223. ‘This statute, al- 
though less comprehensive in its scope, has occupied 
and still occupies, substantially the place in our com- 
mercial system as does the statute of Annein the com- 
mercial law of England. 1 Dan. Neg. Inst.,§5; Mix 
v. Bank, 18 Ind. 521. 

So far as the statute places promissory notes upon 
the footing of inland bills of exchange, it subjects them 
to the law-merchant and all its incidents; that 
law having been incorporated into our system as part 
of thecommon law. Bullitt v. Scribner, 1 Blackf. 14; 
Holloway v. Porter, 46 Ind. 62. While it is true the 
statute makes all promissory notes ‘‘ negotiable by in- 
dorsement thereon, so as to vest the property thereof 
in each indorsee successively,’’ only notes payable to 
order or bearer in a bank in this State are negotiable 





as inland bills of exchange. Melton v. Gibson, 97 Ind. 
158. 
Itisclear therefore that the effect of the rule laid 
down in Wells v. Jackson, swpra, was that where one 
not the payee of a note not negotiable as an inland bill 
of exchange, wrote his name upon the back of the pa- 
per prior to or at the time of its inception, without an 
extrinsic agreement expressing the real nature of the 
obligation intended to be assumed, he thereby con- 
ferred authority upon the payee to hold him liable on 
the original contract asa surety or joint promisor; 
while a similar act, in respect to a note negotiable as 
inland bill, subjected the person so signing presumably 
to the liability, and entitled him to the immunity, of 
indorser. This rule, observing the distinction be- 
tween negotiable and non-negotiable paper in a com- 
mercial sense is logically maintainable, and can be 
supported upon principle and authority. It was fol- 
lowed and recognized for twenty years and more. 
Early v. Foster,7 Blackf. 35; Hurris v. Pierce, 6 Ind. 
162; Cecil v. Mix, id. 478; Vorev. Hurst, 13 id. 551; 
Still v. Leslie, 16 id. 236. 

In Snyder vy. Oatman, 16 Ind. 265, the distinction be- 
tween notes negotiable undea the statute, so as to vest 
the property thereof in the indorsers successively, and 
those negotiable as inland bills, seems to have been 
abandoned. 

In Drake v. Markle, 21 Ind. 483, while recognizing 
the rule as enunciated in Wells v. Jackson, that the 
signing of negotiable and uunegotiable paper on the 
back by a stranger, before delivery, did not subject 
the person signing to the same prima facie liability, it 
was nevertheless distinctively ruled that since every 
instrument having the requisite characteristics of a 
promissory note was negotiable under the statute, a 
person who signed anote so negotiable, although not 
as an inland bill of exchange, was presumably bound 
as an indorser, This course, as the head-note of the 
reporter correctly indicates, overrules Wells v. Jack- 
son, and all the other decisions above cited, to the ex- 
tent that they are, as we have already indicated, in- 
consistent with it. Some later cases have cited and 
followed Drake v. Markle and the previous decisions, 
without finding it necessary, upon the facts involved, 
to give attention to the apparently inconsistent con- 
clusions arrived at in some of those cases. 

The question confronts us in the present case in a 
manner different from that assumed in any of the de- 
cisions referred to, so far as we have observed. On 
the appellant’s behalf it is insisted that if one signing 
2 note in the manner already described incurs the lia- 
bility of an indorser, then the usual incidents peculiar 
to that relation must obtain; and that hence the 
waiver of notice of non-payment, upon which the 
plaintiff relied in framing the first paragraph of his 
complaint, was effectual to fix the liability of the de- 
fendant, Anderson, and no further diligence was re- 
quired. That the liability of an indorser, strictly 
speaking, is fixed by notice of non-payment, and that 
when his liability is once fixed the indorser has no le- 
gal cause of complaint on account of delay in bringing 
suit, and that notice of non-payment may be waived 
in such acase by a stipulation in the note, such as 
that relied on, are propositions too familiar and well 
settled to justify elaboration. Lowru v. Steele, 27 Ind. 
168; Rooker v. Morris, 61 id. 286; Neal v. Wood, 23 id. 
523; Fitch v. Bank, 97 id. 211; 2 Dan. Neg. Inst., §§ 
1090-1095. 

Accordingly it was held in Bronson v. Alexander, 48 
Ind. 244, following the settled rule that persons whose 
liability was there in question, other than the payee, 
who signed their names upon the back of a promissory 
note payable in a bank in this State, became presum- 
ably liable as indorsers, and that as such they had 
been discharged for want of notice of the dishonor of 
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the paper. The proposition upon which the discus- 
sion rests must resolve itself into the following in- 
quiry: Can astranger who signs an ordinary promis- 
sory note, not negotiable by the law-merchant under 
the circumstances disclosed in the present case, stand 
in the relation of an indorser to the payee to whom it 
is afterward delivered, without a special contract to 
that effect? Upon principle there can be no other 
than a negative answer to this question. This conclu- 
sion follows from the fact that tbe liability of one 
whose name appears upon a promissory note, no mat- 
ter when or where it is written, or what the character 
of the note is, must depend upon a contract which is 
either expressed in words or implied by law. Sey- 
mour v. Mickey, 15 Ohio St. 515. When a person other 
than than the payee or indorsee signs his name upon 
the back of a note governed by the law-merchant be- 
fore it has its inception, it may without great impro- 
priety be held that commercial law supplies the un- 
dertaking into which he enters with the payee; which 
is in effect, that if the maker fails to pay at maturity, 
and the indorser is duly notified of the dishonor of 
the note, he will pay it. This, according to the rul- 
ings of this court, is the implied or commercial con- 
tract which the law imports into the transaction, in 
the absence of an express agreement of a different 
character, and a contract implied by law is as binding 
as if it were written in words. Stack v. Beach, 74 Ind. 
71. 

To these rulings we adhere. This constitutes the 
person so signing, as between himself and the payee, 
prima facie a first indorser, with all the rights and lia- 
bilities incident to that relation. Kealing v. Van- 
sickle, supra; 1 Dan. Neg. Inst., §§ 666-714. One can- 
not however become an indorser, in a commercial 
sense, of paper that is not negotiable according to the 
law-merchant. Vorev. Hurst, supra; 1 Dan. Neg. 
Inst., § 709. Hence the signature of a third person 
placed on the back of a note not so negotiable before 
its delivery to the payee, creates no implied or com- 
mercial contract whatever. Chaddock v. Vanness, 35 
N. J. Law, 517. 

As has been remarked, it willbe assumed that one 
who signs his name upon the back of a note, whatever 
its description may be, does so for some purpose, and 
that he intends to become responsible for its pay- 
ment in pursuance of some contractual obligation. If 
therefore the law imports into the transaction nocon- 
tract whatever, and there is no possibility of raising 
the ordinary obligation of an indorser, it must be as- 
sumed, until it appears whether any contract different 
from that written on the paper was entered into, and 
what the character of that contract was, that all those 
other than the payee, who signed before the execution 
of the paper, whether upon the buck or face, intended 
to become bound, according to the terms of the note, 
as joint promissors. It is true, one who writes a blank 
indorsement upon a note not payable in bank, for the 
purpose of transferring the title, thereby enters into a 
definite contract by which he warrants that the note 
is a valid instrument, that the maker is liable and 
able to pay it, and that it will be collectible at ma- 
turity by the use of due diligence. Ward v. Haggard, 
75 Ind. 381; Mathes v. Shank, 94 id. 501-505. This bow- 
ever is the contract which the law attributes to the 
blank indorsement of a promissory note by an as- 
signor. It is not the undertaking of an indorser, nor 
can we conceive of any principle which would justify 
acourt in attributing such an undertaking to one who 
signs his name upon the back of anote before its in- 
ception, in order to give the maker credit with the 
payee. Such anote under our statute is open to all 
defenses by the maker, into whosesoever hands it may 
come, and no good reason can be suggested why the 
court should hold a person so signing to have made a 








contract upon which he would be held liable, after a 
successful defense by the maker. 

Our conclusion therefore is that where a person not 
the payee of a note, such as that involved in the pres- 
ent case, places his signature on the back of the paper 
at or prior to the time of its inception, without mak- 
ing an express contract defining the natureand extent 
of his undertaking, he will be held liable according to 
the rule in Wells v. Jackson, supra,upon the original 
contract, as asurety or joint promisor. The conclu- 
sion renders the stipulation in the note waiving no- 
tice of non-payment wholly immaterial, as such a 
stipulation is relevant only to notes governed by the 
law-merchant, and which are capable of strict indorse- 
ment. A surety or joint promisor is bound to take 
notice of the default of his principal. As to either no- 
tice of non-payment is not necessary. Fitch v. Bank, 
supra; Scott v. Shirk, 60 Ind. 160. The liability of 
Anderson being presumably that ofa surety or joint 
maker, the stipulation referred to cannot affect the 
contract. Core v. Wilson, 40 Ind. 204; Malbon vy. 
Southard, 36 Me. 147. While the pleader in framing 
bis complaint did not proceed upon a strictly correct 
theory, yet as the facts stated show a prima facie 
cause of action against the appellee, the court erred in 
sustaining the demurrer to the complaint. 

The judgment is therefore reversed with costs. 


——_>______- 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

BANKS—SAVINGS BANKS—CONSTITUTIONAL LAW.— 
Under the Constitution of Illinois, article 11,section 5, 
declaring that no act authorizing corporations or as- 
sociations with banking powers, whether of issue, de- 
posit or discount, shall take effect, unless it is sub- 
mitted to the people at a general election, act of Illi- 
nois, 1887, providing for the organization of savings 
societies authorized to receive and invest deposits, and 
to declare dividends on them, is void. Section 5 is not 
confined to banking corporations having stockholders 
that own the bank. There ought not to be any serious 
difficulty in determining what was intended by the 
words “ banking powers,” as used in the Constitution 
of1870. We think the language employed should be 
used in its common ordinary sense; and when this is 
done, the banking powers referred to mean such as 
are ordinarily conferred upon and used by the various 
banks doing business in the country. The ordinary 
and usual powers exercised by banks are to discount 
notes and receive deposits. They may, and often do, 
possess other powers; but those are the ordinary and 
usual powers conferred upon and exercised by banks 
and bankers. Bouvier, in defining a ‘‘ bank,” says: 
“A place for the deposit of money; an institution, 
generally incorporated, authorized to receive deposits 
of money; to lend money and issue promissory notes, 
usually known by the name of ‘bank-notes;’ or to 
perform some one or more of these functions.” 
‘* Banks are said to he of three kinds—deposit, dis- 
count and circulation.” See also People v. Doty, 80 
N. Y. 225; Pratt v. Short, 79 id. 437. Speaking in a 
commercial view, Bouvier is doubtless correct in his 
definition of a bank; but one of the chief characteris- 
tics, and one of the most essential elements, of a bank, 
as that term is ordinarily understood, is that it is a 
place for the deposit of money. The powers and func- 
tions of a bank are well stated in Oulton v. Institu- 
tion, 17 Wall. 117, as follows: ‘‘ Banks, in the com- 
mercial sense, are of three kinds, to-wit: (1) Of de- 
posit; (2) of discount; (3) of circulation. Strictly 
speaking, the term ‘bank’ implies a place for the de- 
posit of money, as that is the most obvious purpose of 
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such an institution. Originally, the business of bank- 
ing consisted only in receiving deposits, such as bul- 
lion, plate and the like, for safe-keeping, until the de- 
positors should see fit to draw it out for use; but the 
business, in the progress of events, was extended, and 
bankers assumed to discount bills and notes, and to 
loan money upon mortgage, pawn or other security; 
and at a still later period, to issue notes of their own, 
intended as a circulating currency and a medium of 
exchange instead of gold and silver. Modern bankers 
frequently exercise any two or even all three of these 
functions, but itis still true that an institution pro- 
hibited from exercising any more than one of these 
functions is a bank in the strictest commerciai sense.” 
Another interesting case upon the same subject is 
Bank v. Collector, 3 Wall. 495. The act under which 
the bank was incorporated was in many respects simi- 
lar to the act under which appellant is incorporated. 
The bank had no capital stock; it had no sharehold- 
ers; no corporators were interested in the profits. 
The corporators were trustees, who constituted a 
board of managers. The question arose whether the 
incorporation was engaged in the business of banking, 
within the meaning of the United States revenue law; 
and the court held that savings banks, which receive 
deposits and lend the same for the benefit of deposit- 
ors, although they may have no capital stock, and 
neither make discounts nor issue any money for cir- 
culation, are engaged in the business of banking, 
within the meaning of the revenue law, which provides 
for a tax upon any person, bank, association or com- 
pany engaged in the business of banking. In People 
v. President, etc., 9 Wend. 383, the court, in speaking 
of the powers of banks, says: ‘‘ Banking powers have 
been defined by this court to consist in the right of is- 
suing negotiable notes, discounting notes, and receiv- 
ing deposits. People v. Insurance Co., 15 Johns. 390, 
per Spencer, J.; Insurance Co. v. Ely, 2 Cow. 710, per 
Savage, C. J.””. We will now examine briefly some of 
the provisions of the act under which appellant cor- 
poration is organized, in order to determine whether 
banking powers of discount or deposit have been con- 
ferred. Under section 10 of the act the appellant is au- 
thorized to receive any sums of money for accommo- 
dation and safe-keeping that may be offered; and to 
invest, hold and repay the same, and to declare credit 
and pay dividends thereon. Section 11 authorizes the 
corporation to invest funds received in stocks, bonds, 
interest-bearing notes, municipal obligations, mort- 
gage bonds of railroad companies, and in bonds or 
notes and mortgages on unincumbered real estate. 
Section 14 provides that in making loans on real es- 
tate, the expenses of examination of titles shall be 
paid by the borrower. Section 16 provides a mode un- 
der which a depositor may withdraw funds deposited 
under regulations to be established by the trustees of 
the corporation. Section 17 authorizes the trustees to 
classify the depositors. Section 19 requires the cor- 
poration to make annual reports which, among other 
things, shall show the amount loaned on bond and 
mortgage. Such report shall also state all the liabili- 
ties on the morning of the Ist day of Jnly; the 
amount due to depositors; the amount deposited dur- 
ing the fiscal year, and amount withdrawn during the 
same period; amount of dividends credited deposit- 
ors. Under the sections of the act we have referred 
to the corporation is invested with full powers to re- 
ceive money on deposit, and to discount notes. These 
are banking powers, as has been abundantly shown. 
In many of the sections of the act there seems to have 
been a labored effort to conceal the real powers con- 
ferred upon the corporation, and the relation existing 
between the corporation and its patrons; but in sec- 
tion 19 the mask seems to have been removed, and it 
is there plainly disclosed that those who place their 





funds in the hands of the corporation are depositors, 
and the corporation is dealing with the depositors and 
using their funds as a bank. Ill. Sup. Ct., Sept. 27, 
1888. Reed v. People ex rel. Attorney-General. Opin- 
ion by Craig, C. J. 


CHATTEL MORTGAGES — DESCRIPTION OF PROPERTY 
— AFTER-ACQUIRED PROPERTY — ATTACHMENT. — The 
principal question involved, and the only one we deem 
it necessary to discuss in the further consideration of 
the case, is, was the clause contained in the chattel 
mortgage, wherein it described the property mort- 
gaged, and in which it says, ‘‘and also all such other 
lumber,stock or material of every kind which they may 
hereafter add to said business, and all other property 
which they may hereafter purchase and use in con- 
nection with said business,’’ of force and effect as to 
defendant? Such property was to be included in the 
mortgage. There is no question as to what business 
was referred to. It was the lumber business in the 
city of Flint, which included the running of a saw- 
mill in the manufacture of lumber, and in purchasing 
and selling lumber at their lumber-yard. It was im- 
material what financial relations this husband and 
wife, carrying on this business, sustained to each 
other. If her signature was merely formal to the 
mortgage, it then was of no consequence. If she had 
any interest in the business or property mortgaged, it 
was immaterial, as the mortgage was made by both; 
and so long as the mortgage was unpaid, and they car- 
ried onjthe business, it made no difference to the 
plaintiff in what name it was conducted. The clause 
was valid and effectual between the parties; and 
where the agreement is written into the mortgage 
plain and specific, and there is no question but that 
the property sought to be held is within the descrip- 
tion given, Ican see no reason why the clause should 
not be held valid as to third persons (Gay v. Bidwell, 
7 Mich. 525; People v. Bristol, 35 id. 29; Cadwell v. 
Pray, 41 id. 307; Cigar Co. v. Foster, 36 id. 368; Curtis 
v. Wilcox, 49 id. 425; Phillips v. Both, 12 N. W. Rep. 
481; Leland vy. Collver, 34 Mich. 418; Jones Chat. 
Mortg. 347); and the circuit judge erred in holding 
otherwise. There is no hardship to a creditor in 
adopting this rule of law. The record informs him at 
all times of the situation of the debtor’s property; 
and that which the mortgage covers is always tangi- 
ble, and open to the observation of all persons with 
whom the debtor may have dealings; and when any 
person sells to such a debtor or mortgagor he is fully 
advised of the fact that the property he parts with 
may at once become subject to the lien of another, 
whose claim is to be satisfied from such property be- 
fore his claim can reach it. Andso long as he is ad- 
vised of this fact from the beginning he cannot say he 
has been misled to his injury, or be allowed to urge 
that such lien isa fraud upon his rights. Mich. Sup. 
Ct., Oct. 12, 1888. Eddy v. McCall. Opinion by Sher- 
wood, C. J. 





CORONER—INQUEST—POST MORTEM—FEES OF PHY- 
SICIAN—COUNTIES—LIABILITIES.—A physician sum- 
moned by a coroner to attend an inquest for tbe pur- 
pose of making a post mortem examination of dead 
bodies cannot recover of the county a fee for such ex- 
amination, there being no statute imposing such ex- 
pense upon the county. During the progress of a mur- 
der trial it was said by Chief Justice Gibson that “an 
action lies against a county at common law by a phy- 
sician for trouble and labor expended in such exam- 
ination’’ (Com. v. Harman, 4 Penn. St. 269); and in the 
subsequent case of County of Allegheny v. Shaw, 34 
Penn. St. 301, the Supreme Court followed this direc- 
tion, and affirmed a judgment against a county in 
favor of the physician for such services. In Indianait 
is held that the county is responsible, but this seems 
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sioners, 46 Ind. 541. We find the case of Sherman v. 
Supervisors, 30 How. Pr. 173, cited in favor of the doc- 
trine of the liability of the county, but the volume is 
not accessible to us at this branch of the court. How- 
ever this matter seems to be regulated by statute in 
New York, since it is held in Van Hoeveubergh v. 
Hasbrouck, 45 Barb. 197, that under the statute of 
that State the coroner has the right to employ a phy- 
sician in such cases, and charge for the physician’s ser- 
vices in his account against the county, but that the 
latter must look to the coroner for his compensation, 
and cannot recover of the county. See Crock. Sher., 
§ 929. We have not been able to find in the English 
authorities any thing showing the liability of the 
counties in such cases, but it is to be noted that at 
common law the coroner himself was not entitled to 
charge fees for his services. An allowance was subse- 
quently provided by statute. 2 Bac. Abr. ** Coroner,”’ 
G. If we are to resort to general principles, we are at 
a loss to determine upon what ground the county isto 
be held liable for such services. A coroner’s inquest 
is a proceeding by and on behalf of the State, and is 
the first step ina proper case for the detection and 
punishment of the offender when an unlawful homi- 
cide has been committed. The justice of the peace, 
who in our State conducts the proceeding, is ex-officio 
coroner, though sometimes called a precinct or county 
officer, and is to all intents and purposes an officer of 
the State, and in exercising his function acts for the 
State, and not for the county. That it is competent 
for the Legislature to make all or a part of the ex- 
penses of administering the criminal laws a charge 
upon the respective counties in which the proceedings 
are had, is not doubted. This has been and isdone as 
to a part of the costs in the Code of Criminal Pro- 
cedure, but the charges for which the counties are 
made liable are very distinctly defined in chapter 4 of 
title 20. Tex. Sup. Ct., Oct. 9,1888. Fears v. Nacog- 
doches County. Opinion by Gaines, J. 


CRIMINAL LAW — BURGLARY — BREAKING INTO 
TOBACCO BARN.—A tobacco barn is not an ‘ outhouse, 
belonging to or used with any dwelling-house,”’ 
within the General Statutes of Kentucky, chapter 29, 
article 5, section 4; and it is error to instruct the jury 
that if they believe defendant broke and entered such 
barn, and stole tobacco therefrom, to assess the pen- 
alty prescribed by said section. The expression, ‘* any 
outhouse belonging to or used with any dwelling- 
house,” embraces such structures as are ordinarily at- 
tached to and used inconnection with dwelling- 
houses. It cannot reasonably be construed to include 
a tobacco barn, built and used expressly for the stor- 
age of tobacco. Sucha structure is a storehouse or 
warehouse within the meaning of the statute. The 
family are in and about the dwelling and outhouses 
belonging to and used with it. It is the home; and it 
was intended to give greater protection thereto by 
providing a greater penalty for their unlawful inva- 
sion than in case of a warehouse or storehouse. A to- 
bacco barn or tobacco storehouse has no proper con- 
nection with the owner's dwelling. It belongs to that 
class of buildings named in section 4 of article 6, all of 
which have no connection by use with a man's home. 
It would not be ordinarily understood as an outhouse 
of the dwelling-house, and in construing the term the 
usual and ordinary acceptation and meaning must be 
given to it. In the case of Ray v. Com., 12 Bush, 397, 
it was held that a granary, built and used for keep- 
ing and preserving farming implements and products, 
was within the meaning of the terms ‘‘warehouse”’ 
and *‘ storehouse; "’ thereby deciding that such a struc- 
ture was embraced by the statute relating to them, 
and not by that under which the instruction was given 


to be by virtue of a statute. Stevens v. Commis- 





in this case. Ky. Sup. Ct., Oct. 6, 1888. White v. Com- 
monwealth. Opinion by Holt, J. 

EVIDENCE — ACTS SHOWING FEIGNED IN- 
SANITY.—On a trial for rape, the testimony of the 
jailer that defendant, while in jail was guilty of such 
conduct as indicated that he was feigning insanity, 
was properly admitted, as tending to show that de- 
fendant’s actions were inconsistent with his inno- 
cence. Ky. Ct. App., Sept. 29, 1888. Basham v. Com- 
monwealth. Opinion by Bennett, J. 


Girt — DONATIO CAUSA MORTIS —SAVINGS BANK 
FUND.—The delivery of a savings bank book to a third 
person by the depositor during her last illness, saying 
that if shejdied the money was for her sister in Ire- 
land, is not a complete donatio causamortis. All gifts 
are necessarily inter vivos, for a living donor and do- 
nee are indispensable to a valid donation; but when 
the gift is prompted by the belief of the donor that his 
death is impending, and is made as a provision for the 
donee if death ensues, it is distinguished from the or- 
dinary gift inter vivos, and called donatio causa mor- 
tis. But by whatever name called, the elements neces- 
sary to a complete gift are not changed. There must 
be a purpose to give. This purpose must be expressed 
in words or signs, and it must be executed by the ac- 
tual delivery of the thing given to the donee or some 
one for his use. In every valid gift a present title 
must vest in the donee, irrevocable ip the ordinary 
case of a gift inter vivos; revocable only upon the re- 
covery of the donor, in gifts mortis causa. Wells v, 
Tucker, 3 Bin. 366; Nicholas v. Adams, 2 Whart. 17; 6 
Bac. Abr. 162. The thing given must be susceptible 
of delivery. In the case of money on deposit, or 
loaned out, the certificate of deposit or the bill, note, 
or bond may be delivered properly indorsed, and it 
will confer on the donee an absolute title to the fund 
represented by it. Butif there remains something for 
the donor to do before the title of his donee is com- 
plete, the donor may decline the further performance 
and resume his own. This is true of both classes of 
gifts, and there can be no good reason for distinguish- 
ing between them in this particular. Scott v. Lau- 
man, 104 Penn. St. 595. As to gifts inter vivos it was 
distinctly held in Bond v. Bunting, 78 Penn. St. 210, 
that an assignment or some equivalent instrument 
was necessary in order to pass title to a chose in ac- 
tion. The reason is that a gift is incomplete which 
does not clothe the donee with the rights and powers 
of ownership, and these rights and powers do not vest 
without a complete delivery. Michener v. Dale, 25 
Penn. St. 59; Fross' Appeal, 105 id. 258. In the case of 
Basket v. Hassell, 107 U. 8. 602, a certificate of deposit 
was indorsed, ‘“‘ Pay Martin Basket, no one else, then 
not till my death,’ and so indorsed it was delivered to 
the donee; but it was held that no valid donatio causa 
mortis was shown, because adelivery of the certificate. 
with the indorsement, did not clothe the donee with 
the right and powers of anowner. The certificate was 
put into the hands of the donee, but he was unable to 
make use of it because of the limitation in the assign- 
ment. Soin Mitchell v. Smith, 4 De Gex, J. & S. 422, 
the indorsement upon the certificate was, ‘* Pay the 
within contents to Simon Smith or his order at my 
death,”’ and delivery of the indorsed certificate was 
made; but the gift was held to be incomplete, because 
no present control over the fund passed to the donee. 
Our question is whether this passed the title to the 
fund in the hands of the bank as a donatio causa mor- 
tis. This depends to some extent upon the character 
of a depositor’s bank-book. When a deposit is made 
in bank, the depositor is credited upon the books of 
the bank with the amount deposited, and a duplicate 
entry of credit is made upon the bank-book in his 
hands. He thus has at all timesa statement of his 
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credits in his account with the bank. His debits he 
may keep in any convenient manner, or if the rules of 
the bank require it, he may present his book with 
each check, that the debits may be entered by the 
officers of the bank. The book is at most a statement 
of an account, showing how mach has been deposited 
by the customer to be held by the bank upon the 
terms which the law or the agreement between the 
parties has provided. When withdrawn, it is by 
meaus of checks, orders or such other form of voucher 
as the terms of the deposit or the usages of the insti- 
tution may provide for. The mere possession of the 
book by the bank would afford no evidence of the pay- 
ment of the money to the depositor. An assigument 
of such a book, like an assigment of a book of original 
entry, will operate to transfer the entire balance re- 
maining due upon the account; but a delivery of it 
will no more transfer the fund than will a delivery of 
a book of original entries transfer the balances due 
upon the several accounts contained therein. This is 
substantially decided in Bank v. Cupps, 91 Penn. St. 
315. Mrs. Cupps placed her bank-book in the hands of 
herson. He presented it at the bank, together witha 
forged check in his own favor, and the fund was paid 
to him. Mrs. Cupps brought suit to recover the 
amount of her deposits, and the bank set up the pos- 
session of the book by the son, and its production by 
him when the check was presented, as a defense. This 
defense however did not avail, and the plaintiff was 
permitted to recover from the bank. When Margaret 
Tyrrell handed her book to Mr. Doyle, saying, *‘ the 
money there is for my sister,’’ she did not invest her 
sister or Doyle, as her representative, with any 
control over the fund. The ownership did not pass 
out of her. There was no delivery of a check, order, 
assignment or other instrument which would have 
served as a voucher if the money had been paid by the 
bank, or by means of which the money could have 
been properly demanded. Asa gift inier vivos, it was 
not good, for the control of the donor over the fund 
continued. In Duffield v. Elwes, 1 Bligh (N. S.), 527, a 
distinction was taken between gifts inter vivos and 
those made causa mortis,to which our attention has 
been drawn. It was there said: “I apprehend that 
really the question does not turn at all upon what the 
donor could do, or what the donor could not do, but, 
if it was a good donatio causa mortis, what the donee 
of that donor could call upon the representatives of 
the donor to do after the death of that donor.” If 
this is to be understood, as is urged in the argument, 
that the personal representatives of a decedent may 
be compelled to complete a gift which was left incom- 
plete by the alleged donor, we cannot assent to the 
doctrine, nor do we quite understand what is meant 
by the passage from the opinion cited. If the gift was 
“*a good donatio causa mortis,”’ then nothing remained 
to be done by the donor that was essential to the veat- 
ing of title in his donee; and the converse of the 
proposition is equally clear, that if any thing re- 
mained to be done by the donor which was essential 
to complete his donee’s title, it was not a good donatio, 
but an unexecuted, possibly an abandoned purpose, to 
give. If therefore the case presented was that of a 
good donatio, the only questions that could be raised 
between the donee and the personal representatives of 
the donor wouid be those relating to matters of form, 
affecting, not the title of the donee, but the use of ap- 
propriate remedies against third persons for the re- 
covery of the gift. If it was nota good donatio, the 
courts would have no jurisdiction. The estates of 
those who can no longer speak for themselves stand in 
much greater need of protection than living property 
Owners, and it is not possible that a chancellor would 
compel an executor or administrator to complete a 
gift by the doing of any act which the alleged donor, if 





living, might have refused to do, and thereby revoked 
his purpose to give. In the case of a book of original 
entries--a bank-book—an executory contract, and the 
like, where the possession of the document affords no 
presumption of ownership, something more is neces- 
sary than the manual delivery of the book or paper in 
order to make a valid gift. The title must pass out of 
the donor in his life-time or it can never reach the 
donee. Penn. Sup. Ct., Oct. 1,1888. Appeal of Walsh. 
Opinion by Williams, J. 


OFFICE—JUDICIAL—FISH INSPECTOR—LIABILITY.— 
A fish inspector of a city, whose duty it is to inspect 
all fish offered for sale, and destroy such as are un- 
wholesome and unfit tobe eaten, has judicial duties 
and powers, and while acting within his jurisdiction 
is notliable for the careless, improper or erroveous 
performance of his duties, although he knew his unfit- 
ness for the position. The powers conferred on the 
defendant by law, according to the complaint, are 
plainly and clearly judicial, and of great importance. 
He is vested with power to determine the quality and 
healthfulness of fish in market, and if unwholesome or 
unfit to be eaten, to condemn and destroy them. This 
is a high and responsible judicial power, as it concerns 
the public health, andas it may affect the rights of 
property; and the officer exercising such a power ia 
within the protection of that principle, that a judicial 
officer is not responsible for damages to any one for 
any judgment he may render, however erroneously, 
negligently, ignorantly, corruptly or maliciously he 
may act in rendering it, if he act within his jurisdic- 
tion. This principle is stated and given force in Steele 
vy. Dunham, 26 Wis. 393, by the present chief justice, 
to shield from liability members of an equalizing 
board or board of review of assessments, who are 
charged with liability for damages to the plaintiff, for 
corruptly and oppressively increasing the valuation of 
certain property without proof. Much more should 
this principle protect from actions for private dam- 
ages an inspector of fruits and meats, acting in the in- 
terest of public health. This principle protects all 
officers exercising judicial powors, whatever they may 
becalled. Itis ‘a judicial privilege,” and is ‘‘a deep 
root in the common law,” and found “asserted in the 
earliest judicial records, and it has been steadily 
maintained by an undisturbed current of decisions.’’ 
Yates v. Lansing, 5 Johns. 291. It is a discretionary 
authority where the determination partakes of the 
character of a judicial decision. Druecker v. Salo- 
mon, 21 Wis. 621; City of Salem v. Railway Co., 98 
Mass. 431. It has application to a board of health 
(Raymond v. Fish, 51 Conn. 80), and to an inspector of 
provisions (Seaman v. Patten, 2 Caines, 312), and toa 
board of pilot commissioners (Downer v. Lent, 6 Cal. 
94). The learned counsel of the appellant has collated 
these and many more cases, closely in point, in his 
excellent brief on this question. But this principle is 
so elementary, and so well established in all like cases, 
that reference to any further authorities is unneces- 
sary. Thecomplaint mostclearly ranks the defend- 
ant asa judicial officer, and places him under the pro- 
tection of this principle, and it therefore fails to state 
a cause of action against him. Wis. Sup. Ct., Oct. 9, 
1888. Fath v. Koeppel. Opinion by Orton, J. 


STATUTE OF LIMITATIONS—ACKNOWLEDGEMENT — 
WHAT CONSTITUTES.—A reply in an action to a counter- 
claim of goods sold, denying the counter-claim, but ad- 
mitting the receipt of a large portion of the goods 
from one of the defendants, is not an acknowl- 
edgment as to that defendant, within the provision of 
the Code of Civil Procedure of Montana, section 53, 
that “no acknowledgment shall be sufficient to take 
the case out of the statute of limitations, unless it is 
contained in some writing signed by the party to be 
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charged; ” nor does a demurrer to a complaint recit- 
ing such reply amount to an acknowledgment. It is 
not claimed that any such written promise as is here 
required was made in this case, and that fact would 
seem decisive that the action was barred. But the 
appellant claims that the demurrer admits the truth 
of the allegation alleged in the complaint above re- 
ferred to, and that this is virtually an admission that 
defendant owes the debt sued for, and a promise to 
pay the same. Wedo not so understand either the 
admissions made or their legal effect. The allegation is 
that inan action wherein Lynde and Holden were the 
plaintiffs, and the plaintiff in the present action and 
one McKeever were defendants, the plaintiffs, in a re- 
plication filed in that case, admitted that they had re- 
ceived from John A. Howesa large part of the goods 
and property sued on in this action. Giving to this 
allegation the strongest and most favorable construc- 
tion it is susceptible of in favor of the plaintiff, it does 
not fulfill the requirements of the statute, so as to 
take the cause of action here sued upon out of the 
operation of the statute of limitations. It does not 
acknowledge any debt as due, or promise to pay any 
debt. It is not signed by any one, as required by the 
statute. The Supreme Court of California, in the case 
of McCormick v. Brown, 36 Cal. 180, speaking of the 
statute of limitations, says: ‘‘The acknowledgment 
referred to in the statute is not such as may be de- 
duced by inference, but must be a direct, distinct, un- 
qualified and unconditional admission of the debt for 
which the party is liable and willing to pay;’’ refer- 
ring to many authorities. The respondent, with much 
reason, also insists that if the cause of action now 
sued upon was set up as a counter-claim in the suit re- 
ferred to, it is res adjudicata, and the present suit 
does not lie. This appears an irresistible conclusion, 
from the facts alleged in the complaint. If this is 
otherwise, then plainly the present action was not 
brought within the statutory period of limitation. 
Mont. Sup. Ct., Sept. 15, 1888. Howes v. Lynde. 
Opinion by DeWolfe, J. 


_——___——— 


NEW BOOKS AND NEW EDITIONS. 


Beacu oN W1ILLS—GEAR ON LANDLORD AND TENANT. 


These are members of the “ pony series’’ issued by 
the Bancroft-Whitney Company of San Francisco. 
Our readers have been made acquainted with the 
characteristics of this series. It is safe to say that in 
no other publication can the practitioner get more for 
his money. The amount of labor and research be- 
stowed on these volumes is astonishing. We can re- 
call nothing better for young lawyers forming a li- 
brary at a moderate expense. The present volumes 
seem fully as well executed as any of their predeces- 
sors, and that is a sufficient recommendation. Mr. 
Beach has been assisted by Mr. Edwin A. Pratt of 


Louisville. 
—— ee 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tues- 
day, Dec. 11, 1888: 

Appeal dismissed with costs—John S. Burger, re- 
spondent, v. John Burger, Jr., executor, appellant. 
Judgment affirmed with costs in both cases—Philip 
Deobold, executor, respondent, v. Frederick Opper- 
man, Jr., and another, appellants.—— Order affirmed 
with costs—People, ex rel. Andrew McClintock.appel- 
lant, v. Stephen B. French and others, New York Po- 
lice Commissioners, respondents. —— Order affirmed 





with costs—John S. Barry, respondent, v. J. Frank 
Calder and another, appellants. —Judgment affirmed 
with costs, overruling demurrer—Henry C. Hender- 
son, respondent, v. Commercial Advertiser Associa- 
tion, appellant. ——Judgment affirmed with costs— Al]. 
bert Gilbert, Jr., and another, appellants, v. Warren 
D. York and another, respondents. —Judgment re- 
versed, new trial granted, costs to abide event—Mary 
Appel, administratrix, respondent, v. Buffalo, New 
York and Philadelphia Railway Company.—Judg- 
ment of General Term reversed and that of the 
Special Term affirmed, with costs to appellant in both 
courts, to be paid out of the funds in defendant's 
hands, as executor—Henrietta C. Smith, appellant, y. 
John T. Cornell, executor, respondent.—Judgment 
affirmed with costs—Elizabeth Phillips, as adminis- 
tratrix, respondent, v. Troy and Boston Railroad 
Company.—Judgment affirmed with costs—Louis 
Leiderbach, appellant, v. Julia A. Riley, administra- 
trix, respondent.—Judgment affirmed with costs— 
John Spickerman, respondent, v. Adam McChesney, 


appellant. 
——_>_—_—— 


NOTES. 


¢¢ T}RANKIE” has a dangerous rival. The queen is 

dead; long live the king! ‘The chief jus- 
tice,” says the Chicago Tribune, “sits between 
Justices Miller and Field. To the latter he rarely 
or never speaks while on the bench, but he fre- 
quently consults with the former. Between Miller 
and Fuller there appear to be a close fellowship, and 
the Iowa Justice has beena sort of mentor and ad- 
viser of the new chief. When in doubt about any 
thing or lacking in confidence in his knowledge of 
court etiquette or precedent it is to Justice Miller that 
he invariably turns for counsel. Probably there never 
was a more aiert man than the chief justice on the 
bench. Lawyer-like, he is fond of consulting authori- 
ties, and occasionally he writes a long note, and sends 
it by a page to one or other of the justices who sit too 
far away to be whispered to, but he catches every 
word that is uttered by the lawyers. Nothing escapes 
him. He likes to smile over his glasses at an attorney, 
and generally is inclined to relax the stiff dignity of 
the great tribunal.’’ Now if Mr. Justice Miller will 
whisper to the chief a few hints on constitutional law, 
it will be a great advantage to the chief. 


The “ Life of Lord Westbury’ is entertaining, but 
some of the best stories told of him are conspicuous 
by their absence. The very mention of his name re- 
minds one of them, but they are not found in the very 
place where one would expect them to be. It is more 
reasonable that the biographer should have omitted 
the sallies of wit in which (fora wonder) his lordship 
got the worst of it. He had an argument with Bishop 
Wilberforce upon the eternity of future punishment, 
in which he was pulliug to pieces that dogma with 
great vehemence and some success, when the bishop 
blandly interposed with: ‘“‘I must really decline to 
discuss the question, because you are an interested 
party.’’ This was well put in, but not such a swash- 
ing blow as Sir Creswell Creswell administered to the 
future chancellor when, as Mr. Bethell, he was argu- 
ing before the judges in banco. He was wearing his 
most contemptuous air and speaking in his most dul- 
cet tone (which always meant mischief) when Sir 
Creswell thus addressed him: * Be so good as to re- 
member, Mr. Bethell, that we are at least vertebrate 
animals; your manner would be offensive if you were 
the Creator addressing three black beetles! ’’—Inde- 
pendent. 
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CURRENT TOPICS. 


EVERAL lawyers of this State have been trying 
their hands at the Shakespeare ‘‘ problem ” 
very recently. Mr. Montignani, of this city, who 
has given a great deal of study to the authorship of 
the sonnets, read an essay before the Albany Insti- 
tute a few weeks ago, in which he seemed inclined 
to attribute the authorship to Raleigh. There is 
much more room for question about the sonnets than 
about the plays, and we are willing to concede him 
the sonnets, and throw in Venus and Adonis, and 
Lucrece, if he will keep his hands off the ark of the 
plays. There are probably very few living persons 
who ever read all the sonnets, or who care much for 
them or the other minor poems. However, we guess 
Shakespeare wrote them all, for nobody elise even 
pretends to the authorship, and if he did not claim 
it, it is quite consistent with his apparent indiffer- 
ence about the plays. 


Mr. Martin W. Cooke, of Rochester, has published 
an essay on ‘‘The Human Mystery in Hamlet, an 
attempt to say an unsaid word, with suggestive par- 
allelisms from the elder poets.” The thoughtful- 
ness and scholarship and the attractive and felicitous 
style of the essay commend it to all lovers of the 
drama. Mr. Cooke sums up the matter thus: ‘In 
‘Hamlet’ he sought to embody the thought that 
without and above man is a power which has rela- 
tion to him, and whose mandates constitute the law 
of his being. He postulated simply the fact of the 
supernatural and its relation to mane * * +* 
Man * * * strives to follow the supernal law im- 
posed upon him, and is baffled by the lower forces, 
which either tompel him to follow some one of them 
or keep him in constant and unavailing struggle. 
* * * We look ‘before and after,’ but our vision 
is limited by birth in one direction and death in the 
other. His purpose is thus to hold, as ’twere, the 
mirror up to the spiritual life of man in this world.” 
Mr. Cooke elaborates this idea in a very pleasant and 
and instructive manner, illustrated by the views of 
the commentators and resemblances in the Greek 
dramatists and Virgil. His little book is a worthy 
contribution to Shakespearian literature. 


Mr. Theodore Bacon, an accomplished and dis- 
tinguished lawyer of Rochester, has published a 
biographical sketch of Delia Bacon. She was the 
woman whofirst put forth the idea that Bacon wrote 
Shakespeare’s plays. We shall never forget the 
indignation and horror with which we read the 
extravagance, violence, absurdity and fantastic 
fustian of her first publication of that notion, in 
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Putnam’s Magazine in 1856. Miss Bacon afterward 
elaborated this into a ponderous volume, into which 
probably very few ever advanced further than Haw- 
thorne’s kindly but non-committal preface. Miss 
Bacon was a woman of great genuis, learning 
and eloquence, who engaged the respect and de- 
voted service of Emerson, Carlyle and Hawthorne, 
whose letters to her appear in profusion in this 
volume. She became a monomaniac and finally 
absolutely a lunatic in this hallucination. Her good 
and wise brother, Rev. Dr. Bacon, summed up the 
matter truthfully in a few words to her: “ Your 
theory about the authorship of Shakespeare’s plays 
is worth far less in money value to you or to any 
publisher, than your exposition of the meaning of 
those compositions. You know perfectly well that 
the great world does not care six pence who wrote 
Hamlet.” And the wise and mild Emerson, a little 
worn by the poor lady’s irrational persistence, 
wrote: “The proposition is immensely improbable, 
and against the single testimony of Ben Jonson, 
For I loved the man, and do mourn his memory on 
this side idolatry as much as any. * * * Iam 
sure youcannot be aware how much you have cuffed 
and pounded the poor pretender, and then again, and 
stillagain, and noend,” The distracted lady, borne 
down by poverty and want of sympathy and even 
the contempt of those who were not worthy to loose 
the lachet of her shoe, finally abode at Stratford, 
haunted the church at night with a lantern, and 
negotiated with the vicar for an examination of the 
poet’s grave, in the conviction that it would disclose 
evidence that the plays were written by ‘‘an Eliza. 
bethan club ” composed of Bacon, Raleigh, Spenser, 
etc., rather than by this ‘‘ poacher,” “old player,” 
‘* moon-calf,” ‘‘ Lord Leicester’s groom,”’ etc. (Miss 
Bacon stigmatized Shakespeare for stealing a deer 
when he was araw lad, but she seemed to be obli- 
vious to the fact that the god of her idolatry was 
impeached for taking bribes when he was pretend- 
ing to dispense justice as lord chancellor!) Whether 
he was humoring her fantasy or not, the vicar did 
not oppose her, but she voluntarily abandoned the 
plan, struck by an irresolution at the crisis which 
reminds one of Hamlet. It speaks highly for Haw- 
thorne that he refrained from putting this piteous 
scene into a romance, and this volume exhibits the 
charity, good sense, and loveliness of his character 
in a most attractive light. Mr. Bacon has invested 
this strange and pitiful story witha fascinating 
interest. He prints the Putnam Magazine article and 
Hawthorne’s preface and much other interesting 
matter. He treats the unfortunate subject with per- 
fect impartiality, letting her tell her own story in 
the correspondence, mainly, and with a respect and 
tenderness which she deserves and which do him 
credit. Every reader and student of Shakespeare 
should peruse this curious history and will thank 
Mr. Bacon for the timely thought and for the geod 
taste in which he has expressed it. 


We wish to record ourselves among those who 
heartily approve Sheriff Smith’s action toward the 
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Birmingham mob. He served them exactly right. 
He was just as much bound to protect his prisoner 
from mob violence before conviction as he would 
be bound to hang him in spite of an attempt at 
rescue after conviction. This is a matter not sus- 
ceptible of discussion. It isa pity that some useful 
and honorable lives were lost, but it was not the 
sheriff's fault. The motives of those victims in 
some cases were highly laudable; others, we dare 
say, were led by curiosity. But it is better for 
orderly citizens to keep away from mobs. The lives 
of rioters are not worth saving. The more that are 
killed the better. Lynchers are generally the scum 
of society, who would do the same thing themselves 
if they had the temptation and could do it safely. 
We venture to say that there was not a good citizen, 
indeed not adecent person, among that crazy, law- 
less murderous crew. They did not believe the sher- 
iff would fire on them. They never had heard of one 
who would. But they missed their guess, and met 


with righteous retribution. Now we would like to’ 


see the oyster pirates, and the ‘‘ White Caps,” and 
all those feuds in some parts of the south and west 
similarly dealt with. Men are growing more and 
more lawless in this country, and should be taught 
that our laws will be enforced. 


We were misinformed as to the authorship of the 
opinion of the Court of Appeals in the Fiske-McGraw 
will case. It was not written by the Ithacan Ulysses 
but by the Albany Achilles. The former did not 
even sit in the case, which was prudent, for he can 
say to his excited townsfolk, ye cannot say I did it. 
As for Judge Peckham, this seems a good oppor- 
tunity to say something which perhaps we owe him, 
He has written a considerable number of very 
creditable opinions, showing not only the vigor, 
good sense and fearlessness which everybody ex- 
pected, but the research and learning of which we 
were not all so confident. His judicial course bids 
fair to be eminent, and in our judgment much more 
shining than that of his distinguished father. 


The law department of the State library will be 
closed to the public from the 24th inst. to January 
10th, within which period it is expected that its 
removal to new apartments in the Capitol will be 
completed. 

qxmaseengemeneees 


NOTES OF CASES. 





N Western Union Tel. Co. v. Cooper, Texas Supreme 
Court, October 23, 1888, an action by a husband 

to recover damages for failure to deliver a message 
from him to Dr. Keating, calling him to attend 
plaintiff's wife in her confinement, it appeared that 
the messenger went twice to the doctor’s office, and 
not finding him, made no further effort to deliver 
the message. In the mean-time plaintiff's wife gave 
birth to a still-born child. Thecourt said: ‘“ Ap- 
pellant claims that its demurrers to plaintiff's peti- 





tion should have been sustained because injury to 

feelings disconnected from an actual personal injury 

is exemplary damages, and the facts alleged are not 

sufficient to recover exemplary damages. The very 

question raised here was before the Supreme Court 

in the case of Stuart v. Telegraph Co., 66 Tex. 580; 

and the court, after discussing the So Relle Case, 55 

id. 310, and the two Levy Cases, 59 id. 543, 563, the 

case of Hays v. Railroad Co., 46 id. 272, and other 
authorities, use the.following language: ‘But it is 
claimed that the mental is an incident to the bodily 
pain, and that without the latter the former cannot 

be considered as actual damages. In cases of bodily 
injury the mental suffering is not more directly and 
naturally the result of the wrongful act than in this 
case; not more obviously the consequences of the 
wrong done than in this case. What difference 
exists to make the claimed distinction? That it is 
caused by and contemplated in doing the wrongful 
act is the principle of liability. The wrong-doer 
knows that he is doing this damage when he afflicts 
the mind by withholding the message of mortal ill- 
ness as well as bya wound tothe person.’ The con- 
clusion derived from the opinion in the case, from 
which the foregoing extract is taken, is that in- 
jury to feelings caused by a failure to deliver 
a message relating to domestic affairs, where the 
failure is the result of negligence on the part of the 
company or its servants, is an element of actual dam- 
ages. The same principle was decided by the Com- 
mission of Appeals in the case of Railway Co. v. 
Miller, erroneously styled in the reports Railway 
Co. v. Wilson, 69 Tex. 739, and it was held that the 
right to recover would not depend upon the degree 
of negligence causing the injury. If the inexcus- 
able negligence of the defendant’s servants is found 
to be the proximate cause of the injury, damages 
may be recovered commensurate with the injury. 
* * * We donot think the death of the child 
before birth, and the grief or sorrow occasioned 
thereby, can be an element of damages in this char- 
acter of suit. If it is made to appear from the testi- 
mony that Mrs. Cooper suffered more physical pain, 
mental anxiety and alarm, on account of her own 
condition, than she would have done if Dr. Keating 
had been in attendance upon her, and the failure to 
secure his service is shown to be due to the want of 
proper care on the part of defendant’s servants, 
whose duty it was to deliver the message, a fair and 
reasonable compensation should be allowed for such 
increased pain and mental suffering; but the death 
of the child, the bereavement of the parents, and 
their grief for its loss, cannot be considered as an 
element of damages. Such damages are too remote. 
They are the result of a secondary cause, and ought 
not to be allowed to enter into a verdict. This is 
not an action under the statute by the parents for 
the death of a child, and if it were, injury to the 
feelings of the parents could not be a basis of a re- 
covery by them. 3 Wood Ry. Law, 1538, and note 
8. Injury to the mother alone, her physical pain 
and mental suffering, because of her own condition, 





would be a proper consideration; and it would be 
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correct to allow proof that the child was still-born, 
if such fact tended to show that her labor was thereby 
prolonged, and her suffering so increased. It is 
impossible to see upon what principle the husband 
can claim damages forinjury to his feelings. His 
suffering could only be from alarm and sympathy 
for his wife’s suffering. His distress is merely a 
reflection from her distress, and that might be very 
considerable, but it is too remote and consequential. 
She is allowed to recover in this suit, or rather he 
is, under the forms of law, on account of her in- 
juries of body and mind. To allow him damages 
for the same injuries would be to allow two re- 
coveries upon the same cause of action. We know 
of no authority that would justify such a conclusion, 
The person who suffers the injuries proximately 
resulting from the wrong done, and such person 
alone, is entitled to compensation, except in cases 
where death results, and the cause of action ismade 
to survive to the relatives by virtue of a statute. 
The husband can sue for such injuries to his wife, 
but he cannot recover on his own account for his 
anxiety and sympathy.” 


In Gulf, C. & S. F. Ry. Go. v. Johnson, Texas 
Supreme Court, October 30, 1888, plaintiff was 
lessee of a building, and without his consent de- 
fendant fastened a wire to secure a telegraph pole 
in a brick wall on the roof of the building, which 
caused a part of the wall to fall. A heavy rain at 
the time flooded plaintiff's rooms injuring the paper, 
carpets and gaming tables and implements. Held, 
that the nature of the property damaged did not 
defeat an action for damages, there being no proof 
that at the time of the injury, the property was 
being used for illegal purposes, The court said: 
“Tt may be assumed, as undisputed doctrine, that 
no action will lie to recover a claim for damages, if 
to establish it the plaintiff requires aid from an ille- 
gal transaction, or is under the necessity of showing 
or in any manner depending upon an illegal act to 
which he is a party. Welch v. Wesson, 6 Gray, 505. 
In the case of McGrath v. Merwin, 112 Mass, 467, 
cited by appellant, the plaintiff was at the time of 
the alleged injury voluntarily engaged in an illegal 
act, which contributed to his injury or damage, 
and was inseparably connected with it. Myers v. 
Meinrath, 101 Mass. 366, was a suit to enforce the 
performance of an illegal contract, the illegality of 
which precluded a recovery. Connolly v. City of 
Boston, 117 Mass. 64, was a suit to recover damages 
for personal injuries occurring while plaintiff was 
travelling on the Lord’s day, and it was shown that 
the journey was not one of charity or necessity, and 
no recovery was allowed. Kitchen v. Greenabaum, 
61 Mo. 110, was a suit by the plaintiff to recover 
$600 which a lottery ticket held by him had drawn, 
and which ticket defendant fraudulently induced 
him to transfer, concealing from plaintiff the fact 
that it had drawn such prize. The sale of such 
tickets was denounced by the laws of Missouri, and 
it was held that he could not recover. In all the 





cases where a recovery of damages for some injury 
has been denied upon the ground of vice or illegality 
in the plaintiff's cause of action, it is upon the prin- 
ciple that the wrong of the plaintiff must have been 
some act or conduct having the relation to that in- 
jury of a cause to the effect produced by it. Sutton 
v. Wauwatosa, 29 Wis. 26. In those cases where it 
is shown that at the time of the injury, the plaintiff 
was engaged in the denounced or illegal act, the 
rule is, if the illegal act contributed to the injury, 
he cannot recover; butif plaintiff's act did not con- 
tribute to the injury, the fact alone that at the time 
he was engaged in an act in violation of law will not 
of itself preclude a recovery. In the case before us 
there was no allegation or proof of any character 
tending to show that at the time of the injury, 
plaintiff did any act contributing or having any rela- 
tion to it, or that the property was then being used 
for ‘illegal purposes. ” 


In Watson v. Lederer, Colorado Supreme Court, 
October 31, 1888, it was held that the horse, wagon, 
and harness of an unmarried man, engaged in the 
business of assaying and sampling ores, are exempt 
from execution, under the proviso that the tools, 
etc., of a mechanic, miner or other person, not ex- 
ceeding three hundred dollars in value, shall be 
exempt from levy and sale. Thecourt said: ‘For 
the appellant it is urged that the appellee does not 
come within the class of persons herein specified, for 
the reason that he is neither a mechanic nor a miner; 
and for the further reason that the words ‘ or other 
person ’ limit the benefits of the provision to persons 
of like business as those named, according to the 
maxim, noscitur a sociis, which excludes the plaintiff 
from the protection of the statute, its language not 
being descriptive of the business in which he was 
engaged. Appellant’s counsel contends, that in 
order to entitle a person to exemption under the 
designation ‘other person,’ he musc follow a trade 
or business of the same class or kind as a mechanic 
or miner, and must earn his livelihood by his manual 
labor asa skilled artisan or handicraftsman. We 
are of the opinion that the statutory provision in 
question is not capable of such a narrow construc- 
tion, and therefore cannot adopt it. * * * Re- 
ferring now to the proviso, we perceive that it em- 
braces the same classes of persons, and the same 
character of pursuits, described in the last four sub- 
divisions of the act; the essential difference being 
in the amount or value of the property exempted, 
and in the fact that the latter provisions are for the 
benefit of persons who are not heads of families, 
That the protection provided was only designed for 
the skilled laborer is controverted by the letter as 
well as the spirit of the statute. The man whose 
business is to till the soil does not ‘earn his liveli- 
hood by his manual labor as a skilled artisan or 
handicraftsman,’ but he comes within the protection 
of the statute. So does the miner, although he is 
not necessarily either a mechanic, handicraftsman or 
artisan, The term ‘miner’is defined by Webster 











488 





THE ALBANY LAW JOURNAL. 














to be ‘one who mines; a digger for metals and other 
minerals.’ While men of scientific attainments, or 
of experience in the use of machinery, are to be 
found in this class, yet the word by which the class 
is designated imports neither learning nor skill. It 
appearing then that provision is made, in the 
several subdivisions comprising the body of the act, 
for the skilled and unskilled, the learned and the 
unlearned, and these several subdivisions being 
grouped together in a single sentence in the proviso, 
the application thereto of the maxim, noscitur a 
sociis, instead of limiting its provisions to skilled 
labor only, extends them to the members of all law- 
ful avocatious who earn their livelihood by their own 
exertions, whether manual or mental, and who 
necessarily use in the due prosecution thereof spe- 
cific articles of personal property of like character 
with those specified in the statute,” 





DEFECTIVE GENERAL ASSIGNMENTS. 
N the absence of a national bankrupt law, the State 
insolvent and voluntary assigument laws are of the 
utmost importance. Few days pass without some 
debtor seeking the benefit of their provisions. The 
character of the assignment and the effect of the deed 
are matters of the highest interest to both debtor and 
creditor. The assigument may be defective in some re- 
spects and yet be valid, or it may be so defective in 
other respects as to be finvalid. Into which category 
does the particular case fall? This is a question that 
frequently arises, and is often very difficult to answer. 
Reference must generally be had to the statutory as- 
sigment law of the State, and this, when read in the 
light of reason and authority, should give the proper 
answer. But the different statutes are so various in 
their provisions that the light is diffused from the au- 
thorities in widely separated rays. It is the purpose 
of the writer to collect and concentrate these scat- 
tered rays upon that particular phase of the subject 
relating to defects in deeds and schedules. 

A general assignment is, as the name indicates, an 
assigument by a debtor of all his property in trust for 
his creditors. Burrill on Assigments, 4, § 2; United 
States v. Clark, 1 Paine, 629; Mussey v. Noyes, 27 Vt. 
474; Bump on Fraudulent Conveyances, 331. The 
right to make such an assignment results, says Chief 
Justice Marshall, “from that absolute ownership 
which every man claims over that which is his own.” 
Brashear v. West, 7 Peters, 608, 614. When prop- 
erly executed, it should pass to the assignee every 
thing belonging to the debtor which is in its nature 
assignable; but property exempt from execution may 
usually be reserved in the deed. Garnor v. Frederick, 
18 Ind. 507; O'Neil v. Beck, 69 id. 239; Brooks v. 
Nichols, 17 Mich. 38; Rainwater v. Stevens, 15 Mo. 
App. 544; Richardson v. Margueze, 59 Miss. 80; S. C., 

2 Am. Rep. 353; Hildebrand v. Bowman, 100 Penn. 
St. 582; and it has been held that the exception of 
property as exempt, when in fact the law does not ex- 
empt it, will not invalidate the assignment. Dodd v. 
Hills, 21 Kans. 707; Bank v. Hackett, 61 Wis. 335. Ac 
a general rule however the deed should contain no 
reservations or conditions for the benefit of the as- 
signor, inconsistent with the purpose for which such 
assignments must be made under the law. Indeed it 
is said by Mr. Burrill to be “a settled general rule in 
American law that a clause or provision in an assign- 
ment, by which any benefit or advantage is reserved 
to the debtor at the expense of the creditors, whether 


such benefit be temporary or permanent, whether it 
be in the shape of a gross or annual sum, employment 
at a compensation or otherwise, or whether reserved 
to the debtor himself or for the support of his family, 
is a fraud in law, and vitiates and avoids the whole as- 
sigument.” Burrill on Assignments, 288, § 198. See 
also Duggan v. Bliss, 4 Col. 223; S. C., 34 Am. Rep. 80; 
Truitt v. Caldwell, 3 Minn. 364; S. C., 74 Am. Dec. 764, 
and note; Dunham v. Waterman, 17 N. Y. 9; 8. C., 72 
Am. Dec. 406. The provisions of the statute should 
be followed in all material respects, and an assign- 
ment in contravention of its terms or policy will not 
be sanctioned. Jaffray v. McGehee, 107 U. 8. 361, 365; 
MeMillan v. Knapp, 76 Ga. 171; 8. C., 2 Am. St. Rep. 
29. These are rules and principles applicable to volun- 
tary assignments generally, and should not be lost 
sight of in the consideration of any particular case. 
All general assignments should be in writing (Hertle 
v. McDonald, 2 Md. Ch. 128; Hardman v. Bowen, 39 
N. Y. 196; Britton v. Lorenz, 45 id. 51), although par- 
tial assignments of personalty have sometimes been 
sustained where not prohibited by statute. Loftin v. 
Lyon, 22 Ala. 540; Lockwood v. Canfield, 20 Ill. 126; 
Brown v. Chamberlain, 9 Fla. 464. And the instrument 
is usually drawn in the form of a deed with a declara- 
tion of trust. Burrill on Assignments, § 127; Bishop 
on Insolvent Debtors, § 126. But no particular form 
is necessary so long as the statute is complied with. 
See Johnson’s Appeal, 103 Penn. St. 373; Wallace v. 
Wainwright, 87 id. 263; Winner v. Hoyt, 66 Wis. 227; 
S. C., 57 Am. Rep. 257, and authorities cited in opin- 
ion and note; Gordon v. Green, 10 Ga. 534; Hall vy. 
Marston, 17 Mass. 575; Stimson v. Fries, 2 Jones Eq. 
(N. C.) 156. The assignment may consist of more than 
one writing (Bank v. Reigart, 4 Penn. 477; Keating v. 
Vaughn, 61 Tex. 518; Norton v. Kearney, 10 Wis. 442; 
Van Patten v. Burr, 52 La. 518; Lookout Bank v. Noe 
(Tenn.), 5 S. W. Rep. 433), and, in fact, the deed 
proper is usually accompanied by a schedule or an in- 
ventory of assets and liabilities. See Terry v. Butler, 
43 Barb. 395; Talcott v. Hess, 31 Hun, 282; Keating v. 
Vaughn, 61 Tex. 518. 

Under most, if not all, of the statutes, the instru- 
ment of assigument must be attested, sworn to, or 
acknowledged by the assignor. In a recent case in 
Tennessee, under a statute requiring an inventory of 
all the assignor’s property under oath, the mere sig- 
nature of the assignor and the jurat of the clerk were 
held insufficient. Lookout Bank v. Noe, 5S. W. Rep. 
433. So in Georgia, in a late case, where the law re- 
quires the schedule to be sworn to as “full and com- 
plete,” an affidavit that it was ‘“ just and true’’ was 
held insufficient, and the assignment was set aside at 
the suit of creditors. Fort v. Martin Tobacco Co., 18. 
E. Rep. 223. See also McMillan v. Knapp, 76 Ga. 171; 
8. C., 2 Am. St. Rep. 29. In New York an assignment 
was also held void by the Court of Common Pleas on 
account of a slight defect in the acknowledgment. 
Smith v. Tine, 14 Abb. N. C. 447. But this decision 
seems to be a very technical one, and a contrary view 
was taken in a later case (Claflin v. Smith), 35 Hun, 
372), and this view seems to have met the approval of 
the Court of Appeals. Smith v. Boyd, 101 N. Y. 472. 
So all statutory requirements subsequent to the exe- 
cution and delivery of the deed, have been held by the 
same court to be directory merely and not to be essen- 
tial to the validity of theassignment. Warner v. Jaff- 
ray, 96 N. Y. 248. See also authorities cited in note 
to Turnipseed v. Schaefer, 2 Am. St. Rep. 24. 

Schedules and inventories should generally be pre- 
pared and annexed to the deed at or before the time 
of its execution, and in Wisconsin failure to file an in- 
ventory within ten days after the execution of the 
deed will render the assignment void, although the 
omission may have occurred through mistake. Mather 
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v. McMillan, 60 Wis. 546. See also Coggin v. Stephens, 
73 Ga. 414. But if this is done at the earliest practic- 
able opportunity, the assignment will generally be 
effective from and after the date of its execution. 
Nye v. Van Husan, 6 Mich. 329; S.C., 74 Am. Dee. 
690; Crowv. Red River Co. Bank, 52 Tex. 368; Clark v. 
Mix, 15 Conn. 152; Ely v. Blair, 16 B. Mon. (Ky.) 230; 
Steinlein v. Halstead, 52 Wis. 289; Stamp v. Case, 41 
Mich. 267; Woodward v. Marshall, 22 Pick. 468. Such 
omission however, with other circumstances, may be 
evidence of fraud. Kellogg v. Slauson, 15 Barb. 56; S. 
C., 11 N. Y. 302; Stevens v. Bell, 6 Mass. 339; Linn v. 
Wright, 18 Tex. 317; S. C., 70 Am. Dec. 282. 

“Tt is a rule for the construction of all written in- 
struments conveying property, that if a general clause 
be followed by special words, the instrument shall be 
construed according to the special matter; and in the 
application of this rule it is held that the general 
words of an assignment should be restricted by a sub- 
sequent clause referring to a schedule annexed for a 
more full description.”’ Per Earl, J., in Emigrant In- 
dustrial Savings Bank v. Roche, 93 N.Y. 374, 378; cit- 
ing Wilkes v. Ferris, 5 Johns. 335; Holmes v. Hub- 
bard, 60 N. Y. 183. See also to the same effect, Mims 
v. Armstrong, 31 Md. 87; S. C., 1 Am. Rep. 22; Dris- 
coll v. Fiske, 21 Pick. 503; Scott v. Coleman, 5 Litt. 349; 
8. C.,15 Am. Dec. 71; Guerin v. Hunt, 6 Minn. 375; 
Price v. Haynes, 37 Mich. 487; Dodd v. Martin, 15 Fed. 
Rep. 338, 341; Bock v. Perkins, 28 id. 123. But this 
rule is said to be ‘‘ subordinate to the paramount and 
more general rule which requires that all instruments 
shall be so construed as to give effect to the intention 
of the parties.’”’ Emigrant, etc., Bank v. Roche, 93 N. 
Y. 374, 378. Omissions in the list of creditors ora 
slight mistake in stating the amount of a claim, when 
unintentional will not vitiate an assignment. Smith 
v. Bowen, 61 Wis. 258; Barrvilhet v. Fisch, 63 Cal. 462. 
And it is probable that a slight mistake or uninten- 
tional omission in describing the property of the 
debtor will not render the entire assigument void un- 
der any of the general assignment laws. See King v. 
McGilliard, 76 Ind. 28; Shultz v. Hoagland, 85 N. Y. 
464; Hayes v. Doane, 11 N. J. Eq. 84; United States v. 
Clark, 1 Paine, 629. 

The deed or schedule ought to contain a full and 
complete description of all the property assigned ; but 
as to just what descriptions are sufficient, and as to 
the exact effect of an insufficient or defective descrip- 
tion on the assignment, the authorities are not agreed. 
Some of the statutes expressly provide that the assign- 
ment shall be so construed as to pass all the debtor’s 
estate whether specified therein or not. Such is the 
case in Texas. Cunningham v. Norion, 8 Sup. Ct. Rep. 
804. And in Kentucky a mortgage by a debtor on part 
of his property in contemplation of insolvency, or a 
transfer of a certain portion thereof to creditors 
knowing his insolvency, with intent to prefer them, 
will operate as an assignment of all his estate for the 
benefit of all his creditors. First National Bank v. 
Roberts, 7 S. W. Rep. 890; James v. Sigler, 7 id. 682. 
Where there is no express provision in the statute to 
such effect, some of the authorities hold that an as- 
sigument will be invalid because of uncertainty in the 
description of the property, especially where real es- 
tate is assigned. Bellamy v. Bellamy’s Adm’r, 6 Fla. 
62; Ryerson v. Eldred, 18 Mich. 12; Price v. Haynes, 
37 Mich. 487; Crow v. Ruby, 5 Mo. 484. And this, in 
the case of real estate, is in accordance with the rule 
requiring a sufficient description of the land in all 
conveyances under the statute of frauds. Willer v. 
Campbell, 52 Ind. 125; Baldwin v. Kerlin, 46 id. 427; 
Browne St. Frauds, § 371. Certainly, in ordinary cases 
a deed attempting to convey real estate without de- 
scribing it, would be ineffective, and if a deed of as- 








signment has that power it surely forms an exception 
to the general rule. The courts holding that deeds of 
assigument possess no such magic power may well 
base their decisions therefore upon the general rule,’ 
and this they have usually done. Thus, in the case of 
Baldwin v. Peet, 22 Tex. 708; 8. C., 75 Am. Dec. 806, 
815, the court held that a deed of assigument would be 
invalid for want of a sufficient description or where 
wanting in qualities generally, ‘‘ which when wanting 
in any deed, render it invalid as a conveyanuce.’’ The 
same court, in another case, stated, as an additional 
reason for requiring a specific enumeration or descrip- 
tion of the property assigned, that the creditors ought 
to be “ fully informed as to the disposition which the 
assignor had made of his property. They ought not 
to be bound by any assignment which was effected in 
such @ manner as not to enable them to hold the as- 
signee or trustee responsible for all the property con- 
veyed, or as to needlessly embarrass their remedy 
against him in case of his delinquency.’”’ Linnv. 
Wright, 18 Tex. 275; 8. C., 70 Am. Dec. 281. The Su- 
preme Court of Georgia has also applied the general 
rule to deeds of assignment, holding a full and com- 
plete description necessary to their validity. Turnip- 
seed v. Schaefer, 76 Ga. 109; 8. C., 2 Am. St. Rep. 17; 
McMillan vy. Knapp, 76 Ga. 171; 8.C., 2 Am. St. 
Rep. 29. 

On the other hand, it has been held that property 
may be assigned in general terms whenever their ap- 
plication can be made definite by parol evidence. 
Clark v. Few, 62 Ala. 243. And the weight of authority 
seems to be to the effect that where the deed clearly 
shows an intention on the part of the assignor to 
bring the assignment within the operation of the gen- 
eral assignment law, the statute will operate in con- 
nection therewith to convey all of his property, 
although not specifically enumerated or described 
therein, and in the absence of fraud, such an assign- 
ment will therefore be valid. Seibert v. Milligan, 110 
Ind. 106; Shultz v. Hoaglund, 85 N. Y. 464; Platt v. 
Lott, 17 N. Y. 478; Strong v. Lynn (Minn.), 87 N. W. 
Rep. 448. See also Emerson v. Senter, 118 U. 8. 3; 
Hasseld v. Seyfort, 105 Ind. 534; Wickham v. Green, 
61 Miss. 463. Thus, in Emigrant, etc., Bank v. Roche, 
93 N. Y. 374, it was held that a judgment in favor of 
the assignor passed to the assignee, although it was 
not mentioned in the deed or schedule. So, in the 
case of Seibert v. Milligan, swpra, it was held, after 
careful consideration, that the omission of a large 
amount of real estate did not render the assigument 
invalid, and that it passed to the assignee although it 
had been fraudulently conveyed by the assignor to 
another previous to the assignment. This was held 
under a statute requiring a full description of all the 
real estate assigned, and in this respect at least the 
decision seemed in conflict with other recent decis- 
ions by the Supreme Courts of Georgia and Tennessee. 
Turnipseed vy. Schaefer, 76 Ga. 109; S. C.,2 Am. St. Rep. 
17; Scheibler v. Mundinger, 98. W. Rep. 33. 

The only satisfactory rule which can be deduced 
from the authorities in their present state would seem 
to be this: If the statute is silent upon the subject, 
and it does not appear from its provisions that the 
Legislature intended that all property should pass to 
the assignee whether described in the deed or not, 
property not described will not pass, and the omission 
of alarge amount will generally render the assign- 
ment invalid; but if the statute, either in express 
terms or in its general tenor, evinces an intention on 
the part of the Legislature thut. all property of the as- 
signor shall pass, whether specifically described or 
not, and the deed shows an intention on the part of 
the assiguor to avail himself of the benefit of the stat- 
ute, the assignment will be valid and effective, not- 
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withstanding a defective description of the assignor’s 
property. 
W. F. Evxiort. 
INDIANAPOLIS, IND. 
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MALPRACTICE—CLAIRVOYANTS—DEGREE 
OF CARE AND SKILL. 


WISCONSIN SUPREME COURT, NOV. 8, 1888. 


NELSON v. HARRINGTON. 

In an action against a clairvoyant physician for malpractice, 
the court was asked to charge that if at the time defend- 
ant was called to treat plaintiff, both parties understood 
that he would treat him according tothe approved prac- 
tice of clairvoyant physicians, and that he did so treat 
him, with the ordinary skill and knowledge of the clair- 
voyant system, plaintiff could not recover. Held, prop- 
erly refused. One who holds himself out as a healer of 
diseases must, no matter to what particular school or sys- 
tem he belongs, be held to the duty of reasonable skill. 


Lone, J. (omitting minor points). The defendant is 
what is known as a “ clairvoyant physician,’’ and held 
himself out, as other physicians do, as competent to 
treat disease of the human system. He did not be- 
long to or practice in accordance with the rules of any 
existing school of physicians, governed by formulated 
rules for treating diseases and injuries, to which rules 
all practitioners of that school are supposed to adhere. 
The testimony shows that his mode of diagnosis and 
treatment consisted in voluntarily going into a sort of 
trance condition, and while in such condition to give 
a diagnosis of the case, and prescribe for the ailment 
of the patient thus disclosed. He made no personal 
examination, applied no tests to discover the malady, 
and resorted to no other source of information as to 
the past or present condition of the plaintiff. Indeed 
he did not profess to have been educated in the sci- 
ence of medicine. He trusted implicitly to the ac- 
curacy of his diagnosis thus made, and of his prescrip- 
tions thus given. 

The general rule above stated requires of one hold- 
ing himself out as a physician the exercise of the same 
skill and care as is ordinarily exercised by physicians 
in good standing, who belong to the same school of 
medicine, and practice under the same rule. To con- 
stitute a school of medicine under this rule, it must 
have rules and principles of practice for the guidance 
of all its members, as respects principles, diagnosis 
and remedies, which each member is supposed to ob- 
serve in any given case. Thus any competent practi- 
tioner of any given school would treat a given case 
substantially the same as any other competent practi- 
tioner of the same school would treat it. One school 
may believe in the potency of drugs and blood- letting, 
and another may believe in the principle similia sim- 
ilibus curuntur; still others may believe in the potency 
of water, or of roots and herbs; yet each school has 
its own peculiar principles and rules for the govern- 
ment of its practitioners in the treatment of diseases. 
Not so however with the clairvoyant practice. True, 
the practice has but one mode of ascertaining what 
the disease is, and the remedy therefor. This mode 
has already been stated. But the modein which a 
physician acquires a knowledge of his profession has 
nothing to do with his school or system of practice. 
One person may acquire such knowledge from certain 
books; another from certain other books, which per- 
haps teach different principles; still another from oral 
communication, as lectures, et cet., or from éxperience 
alone; and still another from his intuition when in an 
abnormal mental state; yet these differences do not 
necessarily constitute separate schools of medicine. 
The clairvoyant and the practitioner of the allopathic 





or homeopathic system may belong to the same school 
or system, provided they adopt the same principles 
and observe the same rules of treatment. The meth- 
ods by which a man acquires a knowledge of 
medical science is one thing, and the principles 
and rules which govern him in the practice of medi- 
cine is anotber and very different thing. 

This is just the difference between clairvoyant phy- 
sicians as a class and the practitioners of a school or 
system of medical practice recognized in the general 
rule of professional ability above laid down. The 
regular physician of any school or system acquires his 
professional knowledge by the study of the general 
principles of the science, and applies such knowledge 
to each particular case as it arises, while the clairvoy- 
ant physician may have no such general knowledge, 
but believes himself especially and effectually edu- 
cated to treat each particular case as it is presented to 
him, without reference to any particular system or 
school. These observations dispose of the exceptions 
based upon the rejection of testimony offered to show 
that the defendant practiced only as a clairvoyant 
physician. That was conclusively proved before, and 
the rejection of the testimony (if material under other 
circumstances) was of no importance. 

It should be observed that the answer of the defend- 
ant does not allege, and no testimony was given or 
offered to show, that clairvoyant physicians, as a class, 
treat diseases upon any such principles, or that rules 
have been formulated which each practitioner is sup- 
posed to follow in the treatment of disease, as is the 
case with the schools or systems of medicine before 
mentioned. 

Clairvoyant physicians have a common mode of ac- 
quiring their knowledge of cases, but their methods of 
treatment may be contradictory, and as numerous 
as are the practitioners, and no principle or rule of 
clairvoyant treatment be violated thereby. The propo- 
sition that one holding himself out as a medical prac- 
titioner, and as competent to treat human maladies, 
who accepts a person as a patient, and treats him for 
disease, may, because be resorts to some peculiar 
method of determining the nature of the disease and 
the remedy therefor, be exonerated from all liability 
for unskillfulness on his part, no matter how serious 
the consequences may be, cannot be entertained. The 
proposition, if accepted as true, would, as already sug- 
gested, contravene a sound public policy. It matters 
not that the patient, or those who are responsible for 
him, know the methods of the practitioner. The re- 
sponsibility for malpractice must still be laid on the 
latter. 

It should be stated inthis connection that the 
father of the plaintiff, who employed the defendant to 
treat his son, testified that he so employed him be- 
cause he believed him to be a skillful physician; that 
he did not depend upon the trance business, but on 
the defendant, the same as he would on any other phy- 
sician; and that he believed in him because he had 
performed remarkable cures. 

It follows that the court properly refused to give an 
instruction proposed on behalf of the defendant in 
these words: ‘‘If defendant was a clairvoyant pbysi- 
cian, and professed and held himself out to be such, 
and the plaintiff and his parents knew it, and at the 
time he was called to treat the plaintiff both parties 
understood and expected that he would treat him ac- 
cording to the approved practice of clairvoyant physi- 
cians, and that he did so treat him, and in strict ac- 
cordance with the clairvoyant system of practice, and 
with the ordinary skill and knowledge of that system, 
then the plaintiff cannot recover, and your verdict 
must befor the defendant.” Instead of the words, 
“‘ with the ordinary skill and knowledge of that sys- 
tem,’’ employed therein, it should have read, ‘ with 
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the ordinary skill and knowledge of physicians in good 
standing, practicing in that vicinity.” 

Since the cause was argued our attention has been 
called to the late cuse of Wheeler v. Sawyer, decided by 
the Supreme Judicial Court of Maine, and reported in 
15 Atl. Rep. 67. The statutes of Maine allow any per- 
son to practice medicine who has obtained from the 
municipal officers of the town in which he resides a 
certificate of good moral character. The pluintiff had 
such certificate, and practiced according to the princi- 
ples and methods of those calling themselves ‘ Chris- 
tian Scientists.’”” The case shows that practitioners 
of “Christian Science’? ase no medicine, and the 
plaintiff used none. It has now become common 
knowledge that their treatment is entirely mental. 
The action was for professional services. 

The objections to a recovery were ‘‘that the so- 
called ‘ Christian Science ’ is a delusion; that its prin- 
ciples and methods are absurd; that its professors are 
charlatans; that no patient can possibly be benefited 
by their treatment.’’ The court held all this imma- 
terial, and said, in substance, that the patient got all 
he bargained for, and must pay for it the agreed price. 
There is no question of liability for malpractice in the 
case. On the contrary, the patient said he was im- 
proved under the treatment. Were the defendant in 
the present case authorized by law to practice medi- 
cine, and should a patient employ him to go into a 
clairvoyant state, and while in such state to tell him 
his malady and the remedy therefor, and agree to pay 
him a certain sum of money for such services, 
and were the defendant to render the service, doing 
the patient no injury, but a benefit rather, an action 
brought by the defendant to recover the stipulated 
compensation would be like the Maine case. We per- 
ceive no valid objection to a recovery by the plaintiff 
in either case. 

It goes without saying that we have here no such 
case for determination, and the Maine adjudication 
does not aid us. We have not been referred to any 
case in the books of an action for malpractice against 
a clairvoyant physician (so-called), and have found 
none. It is cause for surprise if no such case has 
arisen; for it is believed that this method has been 
employed quite extensively for many years, in differ- 
ent parts of the country. Whether the absence of 
such cases is to be accounted for on the theory that 
the bar and public have generally believed that this 
class of physicians are not legally responsible for want 
of skill, or because no member of it has been guilty of 
malpractice, or upon some other theory, is not here 
determined. Probably the fact that such cases have 
not come before the courts is not very significant. 
For want of them however we have been compelled 
to decide this case solely in the light of elementary 
rules of law, which perhaps furnish just as safe basis 
for judgment. In this connection brief reference will 
be made to a case cited by counsel for defendant in 
his argument which then impressed usas being nearer 
in point than any other case cited. It is that of 
McKleroy v. Sewell, 73 Ga. 657. The court sustained 
an instruction to the jury in these words: “If a man 
sends for a doctor, and the doctor treats the patient 
while he, the doctor, is intoxicated, and the patient 
afterward calls in said doctor, and continues to em- 
ploy him, it would be a waiver of all objections to the 
doctor on account of his habit of intoxicatiun.”’ The 
language of this instruction (copied in the brief of 
counsel) seemed broad enough to cut off an action for 
malpractice. On looking into the case however, we 
find that action, like the Maine case, was by a physi- 
cian to recover for professional services. The court 
said: ‘‘ Surely, one cannot object to a doctor’s billon 
account of past intoxication, when he treats him as a 
family physician for years afterward.”’ It is strongly 





intimated in thatcase that the defendant might re- 
coup in the action for damages caused by malpractice. 
If so, he might maintain an independent action for 
such damages. Hence the case is not in point, and 
throws no light on the present case. 

The claim that the defendant belonged to and 
treated the plaintiff in accordance with the principles 
and rules of a particular school of medicine, and is re- 
lieved from liability in this action because thereof, 
having been negatived, the law applicable to the case 
may, we think, be correctly summarized as follows: 
One who holds himself out as a healerof diseases, and ~ 
accepts employment as such, must be held to the duty 
of reasonable skill in the exercise of his vocation. 
Failing in this, he must be held liable for any damages 
proximately caused by unskillful treatment of his pa- 
tient. This is simply applying the rule of liability to 
which all persons are subject who hold themselves 
out, and accept employment, as experts in any pro- 
fession, art or trade. The theory upon which 
an expert practices his profession, art or trade, 
the sources from whence he derives his knuowl- 
edge of it, the tools and appliances he employs 
in the exercise of his calling, his methods of 
work, are not controlling considerations. The courts 
pass no judgment upon these matters. They look only 
to results. Thus, a person may rely entirely upon his 
genius, or normal intuitions, for some line of me- 
chanical work, and hold himself out as an expert, and 
accept employment therein, without previous training 
or practice. The law holds him responsible if he does 
his work unskillfully, although he does}the best he 
can. He takes the risks of the quality or accuracy of 
bis genius or intuitions. 

On the same principle one who holds himself out as 
a medical expert, and accepts employment as a healer 
of diseases, but who relies exclusively for diagnosis 
and remedies upon some occult influence exerted 
upon him, or some mental intuition received by him, 
when in an abnormal condition, in like manner takes 
the risks of the quality or accuracy of such influence 
or intuition. If these move him so imperfectly or in- 
accurately that, although he pursues the course of 
treatment thus pointed out or indicated to him, if he 
fails to treat the patient with reasonable skill, he is 
liable for the consequences. The only difference in 
the two cases is, the mechanic acts under normal, and 
the physician under abnormal, influence or intuition. 
The law does not concern itself with the quality of the 
mechanic’s genius, or with the reality or nature of 
such alleged occult influence or intuition which con- 
trols the physician in his treatment of bis patient. It 
only takes cognizance of the question, did the practi- 
tioner or expert render the service he undertook ina 
reasonably skillful manner? That question, as applied 
to the defendant, the jury, upon sufficient proof, have 
answered in the negative. 

Judgment affirmed. 


_——— 


COSTS—TAXATION OF MAP AS AFFIDAVIT 
INVETERATE PRACTICE. 
COURT OF CHANCERY OF NEW JERSEY, FEBRUARY 
TERM, 1888. 


BoorAEM V. NortTH Hupson County RaArtway Co.* 


A map annexed to a bill or answer, the accuracy of which is 
verified by affidavit, and used on an application for an in- 
junction, cannot be taxed as an affidavit upon the assump- 
tion that it represents as many folios of written matter as 
a skilled person could have written in the same number of 
hours required for inaking the map, although such method 
of taxation has prevailed for many years. 


* To appear in 44 N. J. Eq. 70. 
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()* motion to retax costs. 


J. H. Stone, for motion. 
John C. Besson, contra. 


Van Fieet, V.C. This is an application for re- 
taxation of costs. Thecomplainant, on an application 
for an injunction, was defeated both in this court and 
in the Court of Errors and Appeals. Booraem v. 
North Hudson County R. Co., 12 Stew. Eq. 465; S.C., 
on appeal, 13 id. 557. Costs were awarded against the 
complainant. The defendant annexed five maps toits 
answer. The accuracy of these maps was verified by 
the affidavits filed with the answer, and the object of 
annexing the maps to the answer was to present the 
subject-matter of the litigation in a form so simple 
and lucid that it might be comprehended at a glance. 
The maps have been taxed as affidavits. They have 
been estimated as containing 500 folios, although they 
do not in fact contain three. As the costs now stand 
taxed, the solicitoris entitled to $100 for drawing 500 
folios of affidavits, represented by nothing but the 
maps, and the clerk, for enrolling a like number of 
folios, represented by the maps, to $20. It is to these 
two items that objection is made. The complainant 
insists that their taxation is without the least war- 
rant in law, and that they should for that reason be 
disallowed. ~ 

It is not pretended that the maps contain a suffi- 
cient number of words to justify their taxation at 500 
folios, but the claim is that they represent labor, 
which if expended in drawing affidavits by a person of 
ordinary skill in such work, would have resulted in 
the production of that many folios of written matter. 
The method pursued in taxing maps as affidavits is 
described in this way: First, it is ascertained how 
many bours are required by a person of skill in such 
work to make a copy of the map which is to be taxed 
as an affidavit, and then an estimate is made of the 
number of folios of manuscript whicha person of or- 
dinary proficiency in such matters can write in that 
time, and the number of folios thus ascertained is 
taken as the number of folios of written matter which 
the map represents. A model or any other instru- 
ment made use of to show a locus in quo or explain the 
subject-matter of a litigation might, it will be per- 
ceived, under this method be taxed as an affidavit, al- 
though there is nota word or figure or other sign of 
language on it. ; 

The taxation of costs is regulated by statute. Noth- 
ing can be taxed for which a legislative warrant can- 
not be found. The act regulating fees declares that 
the officers and persons named in it shall be entitled 
to demand and receive for the services mentioned in 
the act the fee annexed to each particular service, and 
no more. Kev. 399,§2. Thereare but two provisions 
under which it can be claimed that the items objected 
to areallowable. The first regulates the fees which 
may be taxed for a solicitor, and allows to him “for 
drawing every bill, answer, plea, demurrer, replica- 
tion and other pleading, and drawing exceptions and 
other proceeding, for each sheet twenty cents.” Rev. 
401. The phrase ‘drawing other proceeding’’ has, I 
believe, always been construed to include affidavits. 
And the second fixes the fees of the clerk,and is in these 
words: “ For enrolling proceedings, for each folio of 
100 words, six cents.”” Rev. 1037. The statute defines 
what is meant by a sheet or folio. It says ‘‘that a 
sheet or folio shall contain 100 words, and in all cases 
where an entry of any writing or copy is to be paid for 
the said sheet shall consist of 100 words.” Rev. 399, §1. 


The collocation thus made of the several statutory’ 


provisions bearing upon the question under considera- 
tion would seem to show beyond a doubt that nothing 


is taxable as an affidavit which does not consist of. 





words which may be counted. The test which the 
statute prescribes, with the utmost simplicity of lan- 
guage, for fixing the amount to betaxed for a plead- 
ing or other proceeding is acount of words. The num- 
ber of words is made the basis of taxation, and if there 
are no words on the instrument sought to be treated 
as an affidavit, it is evident that it does not belong to 
the class which the Legislature had in view, nor is it 
possible to briug it, even by straining, within either 
the words or the spirit of the statute. 

It should also be remarked that it would seem to be 
entirely clear from the language of the statute that it 
was the design of its framers to limit the fees which 
should be taxable to fees for professional services as 
contradistinguished from artistic or mechanical ser- 
vices. The services mentioned in that part of the 
statute now under consideration, and for which fees 
at the rates specified may be taxed, are all professional 
services such as a solicitor or counsel can alone ren- 
der. No provision is made for the taxation of any 
other kind of services, and yet it is a fact, which I 
suppose almost every professional gentleman of expe. 
rience has had demonstrated in his own practice, that 
there are cases in which a model or a photograph is 
much more useful as a means of elucidation than either 
an affidavitor amap. But the right to tax does not 
at all depend on the utility of the thing sought to be 
treated as an affidavit, nor on the fairness of the 
scheme under which the number of folios it shall be 
considered to represent is ascertained, but entirely 
on the fact whether or not it is professional work or 
service of the kind which the statute says shall be 
taxable. If it isnot it cannot be taxed. . 

But it is said that the method of taxation adopted 
in this case ought to be sustained on the ground of in- 
veterate practice or long-continued usage. A gentle- 
man connected with the clerk’s office for many years, 
and who is perhaps more familiar with its customs 
than any other person, says after investigation, that 
the practice of taxing maps as affidavits, according to 
the method pursued in this case, has prevailed in the 
office without objection for over thirty years, but 
how or with whom it originated I am not informed. 
It has never received judicial sanction. There is 
nothing to support it, except it appears that many 
years ago the person who happened to be clerk 
adopted it, and that since then his successors in office 
have followed it, and from its adoption to the present 
time, counsel, whose client’s interests were inju- 
riously affected byit, have submitted to it. The ac- 
quiescence of counsel is the only thing which, in my 
judgment, entitles the practice to consideration. The 
opinion of the profession—and by that I mean a cor- 
currence of judgment by the leading minds of the 
profession—is always entitled to great respect. An 
opinion of this kind, as tothe meaning of a statute, 
formed so recently after the passage of the statute as 
to be entitled to be regarded as a contemporaneous 
construction, and subsequently acted on, for many 
years, as its true exposition, in the transaction of the 
business to which the statute relates, will sometimes 
be adopted by the courts, although it may appear that 
such construction does not stand in strict accord wi 
what thecourt may believe to have been the actual 
legislative intent. This however is rarely done, ex- 
cept under the pressure of a supreme necessity, as 
where valuable rights, resulting from the erroneous 
construction, must be destroyed or seriously im- 
paired, if it be not done. Communis error facit jus is 
a recognized maxim of the law, but it is seldom ap- 
plied in the administration of justice, and never with- 
out the exercise of the utmost caution. Broom Leg. 





‘Max. 159. But it is plain, I think, that the error un- 


der consideration is not of the kind which is entitled 
to adoption by thecourts. No rights will be lost or 
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disturbed by its correction. The instances in which 
counsel have apparently acquiesced in it are probably 
few in number, and the amount involved in each in- 
stance so trifling as not to have attracted attention, 
or if observed, it may have been thought that the ef- 
fort to get a correction would be more expensive to 
the suitor than to pay the amount illegally taxed. 
There is nothing in the practice which should induce 
the court to adhere to it if it is without statutory 
warrant. And about that I do not think there can be 
the least doubt. 

Nor can the principle which controlled the decision 
in State v. Kelsey, 15 Vroom, 1, be applied to this case. 
There it will be remembered, a statute fairly suscepti- 
ble of two widely-different constructions had received 
a practical construction by the joint action of the 
governor, Legislature, treasurer and secretary of State, 
under which considerable sums of money had been 
disbursed from the treasury of the State annually for 
a period covering more than fifty years. In an action 
to recover a part of the money so paid it was held, 
that whileit was quite clear that the statute would 
not bear the construction which had thus been given 
to it, still as allthe departments of the government 
whose duty it was to take action under the statute 
had understood the statute in that way, and had in- 
variably acted upon such understanding, it wus too 
late for the State to ask to have the construction 
which had prevailed without the least deviation for 
so long a period changed. It is manifest that the two 
cases are so fundamentally different in all their lead- 
ing features that itis impossible to apply the rule of 
decision adopted in the first to the decision of the last. 

The items objected to must be disallowed. 


Notre.—The maxim “ Communis error facil jus”’ 
has been resorted to in the following miscellaneous 
causes : 

Where the error and sufferance of the king and the 
courts has sanctioned it, Colt v. Glover, Hob. 147. 

To construe aclause of the Constitution, Stuart v. 
Laird, 1 Cranch, 299; Ribble v. Bedford, 7 Serg. & R. 
394; Eakin v. Raub, 12 id. 346; Kneeland v. Milwaukee, 
15 Wis. 470; Talcott v. Pine Grove, 1 Flip. 155; End- 
lich Stat., § 527. 

That a Legislature may grant divorces, Cronise v. 
Cronise, 54 Penn. St. 261; or dissolve a church corpo- 
ration, Turpin v. Locket, 6 Call, 150. 

That an unconstitutional statute had been acqui- 
esced in for along time, Bruce v. Schuyler, 9 Tl. 267; 
Titus v. Latimer, 5 Tex. 439. 

That statutes may be construed thereby, Union Ins. 
Co. v. Hoge, 21 How. (U.8.)66; Ezekiel v. Dixon, 3 Ga. 
153; Reg. v. Sussex, 2 B. & S. 680; Baldwin v. Black- 
more, 1 Burr. 601; but see O'Connell v. Reg., 11 Cl. & 
Fin. 155; New River Co. v. Land Tax Com’rs, 2 H. & 
N. 139. 

That an elector may vote elsewhere than at his resi- 
dence, Chase v. Miller, 41 Penn. St. 424. 

The the assignor of a bond is responsible thereon 
without an express contract, Smallwood v. Woods, 1 
Bibb, 543; see Garretsie v. Van Ness, Pen. (N. J.) 20. 

Also in matters of practice in the courts— 

That in levyinga fine the dedimus potestatem may 
bear teste before the writ of covenant, Herbert v. Bin- 
ion, 1 Roll. 223. 

That a distress warrant for the king’s tax might is- 
sue before demand of the tax, East India Co. v. Skin- 
ner, Comb. 342. 

That justices could make an order for the payment 
of acertain sum for the weekly support of a pauper, 
Walton v. Spark, Comb. 321; 1 Ld. Raym. 42. 

That a former decision of the court, although errone- 
ous, should be followed, Jones v. Tapling, 12 C. B. 
(N. S.) 846; Devuynes v. Noble, 2 Russ. & Myl. 506; 





Phipps v. Ackers, 9 Cl. & Fin. £598; O’ Connell v. Reg., 
llid. 276, 373; Treharne v. Layton, L. R., 10 Q. B. 463; 
Davidson v. Sinclair, L. R., 3 App. Cas. 788; Dalton v. 
Angus, L. R., 6 App. Cas. 812; Bryant v. Simpson, 3 
Stew. (Ala.) 343; Coburn v. Pickering, 3 N. H. 427; 
Smith v. Craig, 2 Overt. 289; Smith v. McCall, 2 
Humph. 165; but see Sanders v. Ward, 25 Ga. 181; 
Leavitt v. Morrow, 6 Ohio St. 78; Callender v. Keystone 
Ins. Co., 23 Penn. St. 475; Baring v. Reeder, 1 Hen. & 
Munf. 173; Greencastle Turnpike Co. v. Malot, 28 Ind. 
387. 

That mariners could sue for wages in admiralty, al- 
though against the statute, Smith v. Tilly, 1 Keb. 708, 
712; Clays v. Sudgrave, 1 Salk. 33, criticised in Maher 
v. State, 1 Port. (Ala.) 268. 

That astay of execution, after levy, does not dis- 
charge the debt, McGinnis v. Lillard, 4 Bibb, 491; 
Sterling v. Van Cleve, 7 Hal. 293. 

That one in contempt may be committed *‘ until the 
further order of the court.” Yates v. Lansing, 9 
Johus. 420. 

That papers may be served on the clerk of the court, 
without proof of inability to serve them on the oppo- 
nent’s attorney. Ayrault vy. Houghtailing, 1 Hill, 636. 

That a return day need not be mentioned in an exe- 
cution out of a Justice’s Court, Lewis v. Jones, 1 
Ashm. (Penn.) 54. 

That a scire facius to revive a judgment need not 
conform to the statute, Dougherty’s Estate, 9 Watts & 
Serg. 196. 

That proceedings in partition may be stayed until 
other parties in interest have been notified, Norris’ 
Case, 11 Phila. 12. 

That judgment-creditors in cases of alleged fraud 
might appeal, as well as the defendant, Watson v. Wil- 
lard, 9 Penn. St. 93. 

That a scroll annexed to a justice’s transcript is 
equivalent to aseal, Lewis v. Hazel, 4 Harring. 474; 
see Johnson v. Nelson, 3W.L. M. (Ohio) 306; Hope- 
well v. Amwell, 1 Hal. 169. 

Thata venire for agrand jury needs no seal, Maher 
v. State, 1 Port. (Ala.) 268. 

That a special jury is requisite to an issue out of 
chancery, McGowan v. Jones, 2 Charlt. 185. 

That judgment in ejectment could not be entered 
against the casual ejector until after the issue against 
his landlord had been tried, Bonta v. Clay, 5 Litt. 181. 

That a special administrator might be appointed 
without any statutory authority, Rogers v. Beiller,3 
Mart. /O. S.) 671. 

That the clerk of a court may act by deputy, Kirk- 
man v. Wyer, 10 Mart. (O. S.) 80; De Marigny’s Case, 
22 La. Ann. 173; or a sheriff, McMurphey v. Campbell, 
1 Hayw. 182; or a county treasurer, Malonny v. Mohar, 
1 Mich. 30. 

That a sheriff may farm his shrievalty to a deputy, 
Salling v. McKinney, 1 Leigh, 60. 

That a recognizance may be sued in the name of the 
president of the Orphans’ Court, who is not a corpo- 
ration, and not the successor to the judge to whom 
the recognizance was acknowledged by name, Eshel- 
man v. Shuman, 13 Penn. St. 564. 

That executors need not be notified of the issuing of 
a scire facias on a judgment recovered against their 
testator in his life-time, Taylor v. Young, 71 Penn. St. 

2, Agnew, J., dissenting. 

That a justice’s criminal warrant may be made re- 
turnable before him, ‘‘or some other proper author- 
ity,’’ Brackett v. State, 2 Tyler, 168. 

That a sheriff's sale may be advertised before the re- 
turn of the writ, Burd v. Dansdale, 2 Binn. 91; Mc- 
Cormick v. Meason, 1 Serg. & R. 98. 

That a statutory certificate had not been filed with 
the probate of a will, Warfield’s Will, 22 Cal. 71. 

That a deed for lands made under a power of attor- 
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ney, acknowledged before the mayor of a city, instead 
of being proved before him by witnesses, is admissi- 
ble in evidence, Milligan v. Dickson, Pet. C. C. 440. 

Also in matters relating to lands— 

That twenty years’ adverse possession barred an 
ejectment, although the statute allowed thirty years 
in which to bring such action, Hallett v. Forest, 8 Ala. 
267. 
That an exact compliance with the statute as toa 
married woman’s acknowledgement of a deed, in or- 
der to bar her dower in the lands thereby conveyed is 
unnecessary, Nantz v. Bailey, 3 Dana, 119; Jackson v. 
Gilchrist, 15 Johns. 110; Davey v. Turner, 1 Dall. 14; 
Lloyd v. Taylor, id. 17; Troup v. Haight, Hopk. 
Ch. 251; Brown vy. Farran, 3 Ohio, 155; Chesnut v. 
Shane, 16 id. 608; Manchester v. Hough, 5 Mason, 69; 
Watson v. Bailey, 1 Binn. 478; Kirk v. Dean, 2 id. 345; 
see Currie v. Page, 2 Leigh, 624. 

That a judgment against a tenant in tail does not 
become a lien on the fee after he has conveyed the 
premises by deed of bargain and sale, Maslin v. Thomas, 
8 Gill, 24. 

That ‘“‘orphans ’’ means “ minors’’ so far as their 
rights of property are affected by a statute which thus 
designates them, Hall v. Wedls, 54 Miss. 302. 

That the law as it exists at the husband’s death reg- 
ulates his widow’s right of dower, and not that exist- 
ing at the time of the marriage, Riddick v. Walsh, 15 
Mo. 537. 

That a deed for township lands in the name of the 
town agent, instead of the township, is valid, Cofran 
v. Cockrun, 5 N. H. 462. 

That State lands may be conveyed by and in the 
name ofan agent, instead of the State’s name, and 
without affixing the State seal to the deed, Ward v. 
Bartholomew, 6 Pick. 414; Bank of Utica v. Mersereau, 
3 Barb. Ch. 577. 

That a wife divorced a vinculo is not entitled to 
dower, Gleason v. Emerson, 51 N. H. 405. 

That a wife may release her dower by simply signing 
and acknowledging her husband’s deed, without her 
name being mentioned in the deed, Burge v. Smith, 27 
N. H. 338; Allen v. Reynolds, 4 J. & S. 298. 

That a married woman, before the statute authoriz- 
ing it, might convey her lands by joining in her hus- 
band’s deed therefor, Constantine v. Van Winkle, 6 
Hill, 205. 

That a statute authorizing an acknowledgment of a 
deed to be taken before a justice of the peace, sanc- 
tions one before a justice of the Supreme Court, Mc- 
Keen v. De Lancy, 5 Cranch, 32. 

That an authority in the freemen of every town ‘‘to 
manage, dispose and divide their lands,’’ enabled them 
to sell, Rogers v. Goodwin, 2 Mass. 475. 

That by the creation of a trust the right of dower 
would be prevented from attaching, D’ Arcy v. Blake, 
2 Sch. & Lef. 389; see Ocean Beach v. Brinley, 7 Stew. 
Eq. 438. 

That only two attesting witnesses to a will are nec- 
essary, Panaud v. Jones, 1 Cal. 498. 

That the Mexican laws on the subject of usury and 
implied warranty in the sale of land had been abro- 
gated before any formal legislation abolishing those 
laws, Fowler v. Smith, 2 Cal. 49. 

That a riparian Owner's land extends to low-water 
mark, Bell v. Gough, 3 Zab. 663; see Beaufort v. Swan- 
sea, 3 Exch. 413. ° 

That an appraiser of lands to be sold by an adminis- 
trator may afterward purchase them at the sale, 
Armstrong v. Huston, 8 Ohio, 558, Hitchcock, J., dis- 
senting. 

That a growing crop may be reserved by parol from 
the operation of a deed for the lands whereon it stands, 
Baker v. Jordan, 3 Ohio St. 442. 

That a purchaser of lands ata tax sale need not pay 





the officer's fees for entering the acknowledgment of 
his deed, J'urk v. McCoy, 14 Serg. & R. 352. 

That a dividing line between two counties ran in a 
certain direction, Beale v. Patterson, 3 Watts & Serg. 
381. 

That commissioners of highways have a discretion 
as to the running of aroad in a straight line, where 
only the termini are designated in the petition, Wig- 
gin v. Exeter, 13 N. H. 310. 

That a survey may include acertain tract without 
specifying in exactly what part thereof it lies, Ken- 
drick v. Dallum, 1 Overt. 499. 

That the oldest entry has the preference in survey- 
ing, Barnet v. Russell, 2 Overt. 18. 

That an administrator might sell lands without an 
order, Hazard v. Martin, 2 Vt. 84. 

That slaves might be entailed without lands, Bluck- 
well v. Wilkinson, Jeff. (Va.) 79. 

That where a deed is reacknowledged the time lim- 
ited for recording it begins to run from such re- 
acknowledgment, Eppes v. Randolph, 2 Call, 152. 

That paying for land and taking possession doves not 
convey a legal estate therein whereon to found an 
ejectment, Claiborne v. Henderson, 3 Hen. & Munf. 
381. 

The courts refused to follow the maxim in these 
cases: 

To set up a usage contrary to the rules of evidence, 
Rex v. Eriswell, 3 T. R. 725: see Janvrin v. Dela Mare, 
14 Moo. P. C. 334; O’ Connell v. Reg., 11 Cl. & Fin. 253. 

That the justices might issue an order to defray the 
expenses of acounty litigation, Rex v. Essex, 4 T. R. 
594, Kenyon, C. J. 

To allow full costs where the plaintiff justifies a bat- 
tery as well as an assault, Smith v. Edge, 6 T. R. 564. 

That an attorney justified under a conviction by 
magistrates under a wrong statute, Hart v. Frame,6 
Cl. & Fin. 199; and a conveyancer, Stevenson v. Row- 
and, 2 Dow. & Cl. 113. 

That asheriff who seizes and sells the goods of a 
bankrupt under a fi. fa. before commission, but after 
an act of bankruptcy, without notice of the act of 
bankruptcy, is liable in trover, Garland v. Carlisle, 2 
Cr. & Mee. 92, Vaughn, B., dissenting. 

That an unsealed undertaking was given in an at- 
tachment instead of abond, Van Loon v. Lyons, 61 
N. Y. 25. 

That an attorney may contract for a contingent fee, 
Key v. Vattier, 1 Ohio, 63. 

That an indictment for murder need not aver a pur- 
pose to kill, Kain v. State, 8 Ohio St. 320. 

That taking honey from a hive of wild bees is not a 
felony, Wallis v. Mease, 3 Binn. 551. 

Thatajustice of the peace had jurisdiction by at- 
tachment over a non-resident, Den v. Wharton, 1 
Yerg. 126. 

That the sureties of an executor are bound for the 
proceeds of land sold by him, Jones v. Hobson, 2 
Rand. 501. 

See also Isherwood v. Oldknow, 3 M. & 8S. 396. 

JOHN H. STEWART. 


> —__——_ 


WATERS AND WATER-COURSES — GREAT 
PONDS— APPROPRIATION OF WATER BY 
LEGISLATURE. 


MASSACHUSETTS SUPREME JUDICIAL COURT, 
OCTOBER 29, 1888. 
Watuppa Reservoir Co. v. City oF FALL RIver. 
The ‘“‘Colony Ordinance,’ 1641-47 (Ancient Charters and 
Laws, 148), providing that householders shall have free 
fishing and fowling in any great ponds, bays, etc., within 








THE ALBANY LAW JOURNAL. 


495 














the precincts of the town, and may pass and repass on 
foot through any man’s land, so that they trespass not on 
corn or meadow land, and that no town shall appropriate 
any great pond to any particular person, establishes a 
rule of property throughout the State of Massachusetts, 
vesting in it both the jus privatum and jus publicum in 
the great ponds, and the Legislature can appropriate 
their waters to public uses without making compensation 
to owners of land on natural streams flowing there- 
from. 

Chapter 31 of Massachusetts Statutes of 1826, chartering a 
corporation, and granting it the power to make reserves 
of water ina great pond by erecting a dam across its 
outlet, and to draw it off in such quantities, at such times 
and in such manner as shall be most for the interest of all 
concerned, does not grant the public rights in the pond, 
and the corporation holds its right to the water subject to 
the paramount right of the State to use it for public pur- 
poses. 

PPEAL from Superior Court, Bristol county. 
Bills by Watuppa Reservoir Company and Troy 

Cotton and Woolen Manufactory against the city of 

Fall River, to restrain defendant from drawing water 

from the North Watuppa pond. Decree for complain- 

ants, whereupon defendant appeals. 


J. F. Jackson, for defendant. 


Morton, C. J. This case presents an important 
question, not merely on account of the amount in- 
volved, but because it affects the rights of the Com- 
monwealth inall the great ponds within its borders, 
The statute of 1886, chapter 353, section 1, provides 
that ‘the right is hereby granted to the city of Fall 
Riverto draw daily from the North Watuppa pond 
not exceeding 1,500,000 gallons of water, in addition 
to the amount of water already condemned by said 
city, under the provisions of chapter 133 of the Acts of 
the year 1871; and without liability to pay any other 
damages than the State itself would be legally liable 
to pay. Parties holding, in respect of said pond, any 
privileges or grants heretofore made, and liable to re- 
vocation or alteration by the State, shall have noclaim 
against said city in respect of water drawn under this 
grant.’ 

Itis plain that it is the purpose of this statute to as- 
sert the rights of the State to use the waters of the 
great ponds for public purposes, and to confer upon 
cities and towns the right so to use the waters without 
making compensation to the littoral proprietors, or to 
those owning land or water privileges, upon any 
stream flowing from the pond, who may be damaged 
by such use. In the case before us a natural stream, 
not navigable, known as the “ Fall River,”’ flows from 
the Watuppa ponds into tide-waters, having a fall in 
the whole of about 150 feet, divided intoa succession 
of water privileges which are of great value. Thecity 
has proceeded under the statute above cited to take 
the waters of the pond, and it is admitted that the 
water withdrawn substantially diminishes the flow of 
the stream, and causes substantial injury to the water- 
power at such privilege. 

The question is thus presented whether the State 
can constitutionally authorize a city or town to use 
the waters of a great pond for public purposes, with- 
out making compensation for damages inflicted upon 
the owners of land or privileges upon astream flow- 
ing from it. The answer to it must depend upon the 
nature of theownership or interest which the State 
has in the great ponds and their waters, and upon the 
character and limitation, if any, of the title of such 
owners of land on such stream. The record in this 
case merely states that the plaintiff and the several 
corporations interested own the land on both sides of 
the Fall river. It does not show how or when they or 
their predecessors acquired their titles. Originally, 
by grant from the king, the title to all the land, in- 
cluding the great ponds within their boundaries, was 





in the colony of Plymouth and colony of Massachu- 
setts Bay; and after the province charter was, unless 
previously parted with, in the province of Massachu- 
setts Bay, aud after the Revolution was in the State. 
Therefore the predecessor in title of the plaintiff, and 
of the owners upon the Fall river, must have derived 
their title either from the colony of Plymouth or from 
the province of Massachusetts Bay, or from the State. 
There is nothing toshow, and it is not claimed, that 
they have any grant which conveys to them the title 
to the ponds or the waters thereof. We believe only 
one instance is known in which a great pond has been 
conveyed to individuals—that of Humfrey’s pond, 
situated in Lynnfield and Danvers. Com. v. City of 
Roxbury, 9 Gray, 451, 528n.; West Roabury v. Stod- 
dard, 7 Allen, 158. 

If an individual owns a pond which has a natural 
stream flowing from it, the land bordering on which is 
owned by others by a title in fee, without any limita- 
tions, it may be that he cannot lawfully fill up the 
pond or divert its waters by artificial channels or con- 
duits, to the substantialinjury of those who own land 
on the stream. Where lands border upon a natural 
stream, each of the proprietors owns the fee to the 
thread of the stream, and hasaright to the natural 
flow of the stream, subject to the right of every other 
proprietor to make such use of the water, as it passes 
through his land, as is not unreasonably injurious to 
all the others who with himself have a common right 
to the stream. , 

Each proprietor bas the right to the benefit of it as 
it passes through his land, for all the useful purposes 
to whichit may beapplied, and no proprietor above 
or below has the right to unreasonably divert, obstruct 
or pollute it. Johnson v. Jordan, 2 Mete. 234; Elliot 
v. Railroad Co.,10 Cush. 191; Cummings v. Barrett, id. 
186; Tyler v. Wilkinson, 4 Mason, 397. 

But where a man owns a pond and the whole of the 
stream flowing from it, he would probably have the 
right to divert and use the waters, although it sensi- 
bly diminishes the natural flow of the water in the 
stream, and if he sells the land on the stream, he can 
reserve to himself the right so to divert and use the 
waters. Without going into details, this is a brief 
statement of the rights of private individuals in ponds 
and streams. Butthe right of the Commonwealth is 
of a different nature. 

The colonies and provinces derived their rights from 
the king under their several charters. These charters 
revested in the grantees, not only the right of soil, but 
also large powers of government, and the preroga- 
tives of the crown in the sea-shores, bays, inlets, riv- 
ers and other property, which were held for the use 
and benefit of all the subjects. As stated by Chief 
Justice Shaw, the effect of the charters was ‘‘ to grant 
to the company both the jus privatum and the jus 
publicum of the crown—the jus privaium, or title to 
the land, to be held in fee, parcelled out to corpora- 
tions and individuals, to beheld in fee, subject to the 
rules of the common law, as private property ; and the 
jus publicum, or all those rights of the crown in the 
sea, sea-shore, bays and arms of the sea where the 
tide ebbs and flows, in trust for public use of all those 
whose should become the inhabitants of said terri- 
tory and subjects of said government.” Com. v. Rox- 
bury, 9 Gray, 451, 483; Com. v. Alger, 7 Cush. 53. 

These rights and powers, both the jus privatum and 
the jus publicum, to the extent to which they existed 
either in the king or Parliament, revested in the 
colonial and provincial governments, and after 
the Revolution vested in the Commonwealth, 
including all the prerogatives and rights of the 
crown, and powers of regulation, which had at 
any time previously been held and exercised by the 
government of England. Com. v. Alger, ubi supra. 
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The colony ordinance of 1641-47 provides that “every 


inhabitant who is an householder shall have free fish- 
ing and fowling in any great ponds, bays, coves and 
rivers, so far as the sea ebbs and flows, within the 
precincts of the town where they dwell, unless the 
freemen of the same town or the general court have 
otherwise appropriated them; provided that no town 
shall appropriate to any particular person or persons 
any great pond containing more than ten acres of 
land, and that no man shall come upon another's prop- 
erty without their leave otherwise than as hereafter 
expressed. The which clearly to determine, it is de- 
clared that in all creeks, coves and other places, about 
and upon salt-water, where the sea ebbs and flows, the 
proprietor of the Jand adjoining shall have propriety to 
the low-water mark, where the sea doth not ebbubove 
a hundred rods, and not more wheresoever it ebbs fur- 
ther; provided that such proprietor shall not by this 
liberty have power to stop or hinder the passage of 
boats or other vessels in or through any sea, creeks or 
coves to other men’s housesor lands. And for great 
ponds lying incommon, though within the bounds of 
some town, it shall be free for any man to fish and 
fowl there, and may pass and repass on foot through 
any man’s property for that end, so they trespass not 
upon any man’s corn or meadow.” Ancient Charters 
& Laws, 148. 

This is now generally spoken of as the ‘* Colony Or- 
dinance of 1647,"’ although parts of it were enacted in 
different years. It has continued in force through the 
provincial and State governments, except that by the 
present laws great ponds are defined to be ponds the 
area of which is more than twenty acres, except that 
recent legislation has made some changes as to the 
rights in great ponds which do not affect the question 
before us (Stat. 1888, chap. 318; Stat. 1869, chap. 384; 
Pub. Stat., chap. 91, §$ 10, 11), and it is in force 
throughout the whole territory of this State, includ- 
ing those parts which were formerly the colony of 
Plymouth, Nantucket and Dukes county, and also in 
Maine, although none of these were under the juris- 
diction of Massachusetts Bay when it was enacted. 
Barker v. Bates, 13 Pick. 255; Mayhew v. Norton, 17 
id. 357; Weston v. Sampson, 8 Cush. 347. It is true 
that it did not extend to those places by any positive 
enactment now known, passed after the union of the 
colonies under the charter of 1692, but it has been uni- 
versally accepted and regarded as establishing a rule 
of property throughout the State. 

As stated by Chief Justice Shaw in Barker v. Bates, 
‘though the rule in question cannot be traced to its 
source, as a rule of positive law, we are of opinion that 
it is still a settled rule of property in every part of the 
State, and founded upon a basis quite as firm and fim- 
movable; that being a settled rule of property, it 
would be extremely injurious to the stability of titles 
and to the peace and interest of the community to 
have it seriously drawn in question.”’ 

‘The cases we have cited deal with questions as to 
the title and rights to the sea-shore; but the laws of 
Massachusetts from the earliest times have regarded 
the rights of the public in the great ponds as similar 
to their rights in the sea-shore. Drury v. Nattick, 10 
Allen, 169, 179; Com. v. Roxbury, ubi supra; Paine v. 
Woods, 108 Mass. 160, 169. The ordinance dealt with 
the subject of the great ponds, as well as with the sea- 
shore, and it established a rule of property as to 
their ownership and uses. Although fishing and fowl- 
ing are the only rights named in the ordinance, it has 
always been considered that its object was to set apart 
and devote the great ponds to public use; and that 
“with the growth of the community, and its progress 
in the arts, these public reservations, at first set apart 
with reference to certain special uses only, become 
capable of many others which are within the design 








and intent of the original appropriation. The deve. 


tion to public use is sufficiently broad to include them 
all, as they arise.’? West Roxbury v. Stoddard, 7 Allen, 
158. 

Under the ordinance the State owns the great ponds 
as public property, heldin trust for public uses. It 
has not only the jus privatum, the ownership of the 
soil, but also the jus publicum, and the right to con- 
trol and regulate the public uses to which the ponds 
shall be applied. The littoral proprietors of land upon 
the ponds have no peculiar rights in the soil, or in the 
waters, unless itbe by grant from the Legislature. 
Hittinger v. Eames, 121 Mass. 539; Gage v. Steinkrauss, 
151 id. 222. 

The power of the Legislature to regulate the rights of 
fishing and other public rights is very broad. Thus it 
may regulate the time and manner of fishing in the 
sea within its limits, and may grant exclusive rights 
of fishing. Instances of the exercise of this power in 
regard to the great ponds are found in the various 
statutes leasing such ponds to individuals, which 
have been held to be valid, although they grant exclu- 
sive rights to individuals, and exclude others from 
the exercise of rights to the use of the ponds, to which 
they were before entitled. Com. v. Vincent, 108 Mass. 
441; Com. v. Tiffany, 119 id. 300; Cole v. Eastham, 133 
id. 65. 

In view of the rights and powers of the State in and 
over the great ponds, it seems clear that the rights of 
proprietors owning land, either on the pond or on any 
streams flowing from it, cannot be decided by the 
rules of the common law applicable to ordinary 
streams. They must be determined with reference to 
the ordinance, and the rule of property established by 
it, and we are of opinion that they must be regarded 
as subordinate, and subject to the paramount rights of 
the public declared by the ordinance. All who take 
and hold property liable to be affected by this rule of 
property take and hold under and in subordination to 
it. Each grant carries with it an implied reservation 
of these paramount rights unless the terms of the 
grant exclude such reservation; so that the grant 
from the State of land upon a stream flowing from a 
great pond did not convey an unqualified fee, with the 
right to enjoy the usual and natural flow of the 
stream, but a qualified right, subject to the superior 
right of the State to use the pond and its waters for 
other public uses if the exigencies of the public, for 
whom it holds the pond in trust, demand it. 

The case of Fay v. Aqueduct Co., 111 Mass. 27, is 
similar to the case at bar. In that case the defendant 
was an aqueduct corporation to which the Legislature 
had granted the right to draw water from a great pond, 
providing for the payment of damages suffered by any 
one by the taking of the water. The plaintiff was a 
littoral proprietor, and claimed that his house was 
rendered uncomfortable and unfit for the purposes for 
which it was designed. But the court held that he 
could not recover damages for this, as he had no right 
in the pond or its waters, and because, as stated in the 
opinion, ‘** great ponds are public property, the use of 
which, for taking water or ice, as well as for fishing, 
fowling, bathing, boating or skating, may be regulated 
or granted by the Legislature at its discretion.” 

In the case at bar, by the act of 1886, the Legislature 
authorized the city of Fall River to draw daily 1,500,- 
000 gallons of water from the North Watuppa pond, 
and to ‘‘apply the water taken under this act to all 
domestic uses, the extinguishment of fires, and to the 
public uses of the city.”” These are all public purposes. 
The Legislature, acting on the conviction that an 
abundant supply of pure water to the people is of para- 
mount importance, has deemed it to be a wise public 
policy to appropriate the waters of this pond to those 
public uses, without making compensation to those, 
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who owning land on the natural stream flowing from 
it, have been accustomed to use the water for power as 
it flows through the stream. Such owners have no 
vested rights in the waters of the pond, and a major- 
ity of the court is of the opinion that the Common- 
wealth may thus appropriate the waters by its direct 
action, or may authorize a city or town to do so, with- 
out being legally liable to pay any damages to the lit- 
toral owners 6n the pond or on the stream. As this 
case depends upon the effect of the colony ordinance, 
the decisions in England cannot be of assistance to us. 
They depend upon the common law, which as we have 
said, is changed by the ordinance. The same may be 
said of the decisions in the other States of this coun- 
try, most of which are governed by the rules of the 
common law. In New York and Pennsylvania it has 
been held that the rules of the common law do not ap- 
ply to such great navigable streams as the Hudson, 
Mohawk and Delaware rivers, though they may not be 
tidal rivers throughout; that the title to such streams 
is in the government in trust for the people; and that 
the State may use the waters, or authorize their use, 
for the purposes for which they are held in trust, with- 
out any compensation toriparian proprietors who are 
damaged by such use. People v. Appraisers, 33 N. Y. 
461; Varick v. Smith, 9 Paige, 547; Carson v. Blazer, 
2 Bin. 475; Shrunk v. Navigation Co., 14 Serg. & R. 71; 
Rundle yv. Canal Co., 14 How. 80. 

The industry of counsel has furnished us with ref- 
erences to between two and three hundred water acts, 
passed by the Legislature, including some in which 
the right to use the waters of great ponds is granted, 
in most of which provision is made for compensation 
to those whose mill privileges or water-rights are in- 
jured. These show that the policy of the State has 
heretofore been to provide such compensation, but they 
do not show that the State has not the power to use 
the waters without compensation. The act we are 
considering seems to make a change in the public 
policy in regard to the waters of the great ponds, as 
since its enactment several other acts have been passed 
containing the same provisions as to damages. 

The plaintiffs contend that the charter of the Wa- 
tuppa Reservoir Company operated asa grant to the 
company of the right to use and control the waters of 
the Watuppa ponds for the purposes of power, and for 
the benefit of the manufacturing establishments on 
the Fall river, of which it was and is composed. By 
its charter this company was granted the ‘power to 
make reserves of water in the Watuppa ponds, so 
called, by erecting a dam across the outlet of said 
ponds, in the town of Troy, in the county of Bristol, 
so as to raise the water in said ponds two féet higher 
than the dam already erected by the Troy Cotton and 
Woolen Manufactory, in said town of Troy, and to 
draw off said reserved water in such quantities, at 
such times, and in such manner as they shall judge to 
be most for the interest of all concerned.” Stat. 1826, 
chap. 31. 

We do not think that this can be construed as grant- 
ing any part of the pond, or any absolute and exclu- 
sive right to use and control the waters of the pond. 
It does not do thisin terms or by necessary implica- 
tion. Itisa familiar rule that grants made by the 
government are to be construed in favor of the 
grantor; and this is especially true when they affect 
the interests of the people which are held in trust by 
the government. The State is not presumed to grant 
away such rights and franchises, unless it is done in 
clear terms, or by an implication which is strictly nec- 
essary. Com. v. Roxbury, ubi supra; Martin v. Wad- 
dell, 16 Pet. 567, 411; Canal Co. v.* Wright, 9 Watts & 
S.9. The charter does not grant the pond or the 
waters in it. The right to use the surplus water is of 
value, though it is held subject to any future use the 





State may make of the pond. There is no necessary 
implication of a grant of the exclusive use of the 
waters. The charter gives a right to raise the level of 
the pond, and to use the water as it flows from it, but 
there is nothing to indicate the intention of the State 
to grant away the public rights in the poud. Whether 
it be construed as a revocable license, or as a grant of 
a vested right, the company took and holds its rights 
subject to the paramount right of the government to 
use the water for the public purposes for which it was 
held in trust. For these reasons a majority of the 
court is of the opinion that this bill cannot be main- 
tained. 

Bill dismissed. 

Knowlton, William Allen and Charles Allen, JJ., 
dissenting. 


UNITED STATES SUPREME COURT AB- 
STRACT. 

CONSTITUTIONAL LAW—OBLIGATION OF CONTRACTS 
—RAILROAD COMPANIES—REGULATION OF RATES.— 
The charter of a railroad company (act Ga., Dec. 18, 
1835) gave it the exclusive right of transportation of 
persons and property over its railroads so long as it 
should see fit to exercise the right; ‘‘ provided that 
the charge of transportation or conveyance shall not 
exceed” certain specified rates. Held, that this was 
not a contract between the State and the company 
that the latter might charge whatever rates it chose, 
within the prescribed limits, but was in effect a provis- 
ion that if the company should exceed those limits 
the ‘‘exclusive right’’ previously granted might be 
forfeited. Thecompany was therefore subject to the 
provisions of subsequent legislation, establishing a 
commission to regulate railroad tariffs. It has been 
adjudged by this court.in numerous instances that the 
Legislature of a State has the power to prescribe the 
charges of a railroad company for the carriage of per- 
sons and merchandise within its limits, in the absence 
of any provision in the charter of the company consti- 
tuting a contract vesting in it authority over these 
matters, subject to the limitation that the carriage is 
not required without reward, or upon condi- 
tions amounting to the taking of property for 
public use without just compensation; and that 
what is done does not amount to a regulation of for- 
eign or inter-State commerce. Stone v. Trust Co., 116 
U.S. 307, 325, 381; Dow v. Beidelman, 125 id. 680. The 
incorporation of a company by which numerous par- 
ties are permitted to act as a single body for the pur- 
poses of its creation, or as Chief Justice Marshall ex- 
presses it, by which “ the character and properties of 
individuality ’’ are bestowed on a collective and 
changing body of men (Bank v. Billings, 4 Pet. 514, 
562); the grant to it of special privileges to carry out 
the object of its incorporation, particularly the au- 
thority toexercise the State’s right of eminent do- 
main that it may appropriate needed property—a 
right which can be exercised only for public purposes; 
and the obligation assumed by the acceptance of its 
charter, to transport all persons and merchandise 
upon like conditions and upon reasonable rates—affect 
the property and employment with a public use; and 
where property is thus affected the business in which 
it is used is subject to legislative control. So long as 
the use continues the power of regulation remains; 
and the regulation may extend not merely to provis- 
ions for the security of passengers and freight against 
accidents, and for the convenience of the public, but 
also to prevent extortion by unreasonable charges, 
and favoritism by unjust discriminations. This is not 
a new doctrine, but an old doctrine, always asserted 
whenever property or business is by reason of special 
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privileges received from the government, the better to 
secure the purposes to which the property is dedicated 
or devoted, affected with a public use. There have 
been differences of opinion among the judges of this 
court in some cases asto the circumstances or condi- 
tions under which some kinds of property or business 
may be properly held to be thus affected, as in Munn 
v. Illinois, 94 U. S. 113, 126, 139, 146; but none as tothe 
doctrine that when such use exists, the business be- 
comes subject to legislative control in all respects nec- 
essary to protect the public against danger, injustice 
and oppression. In almost every case which has been 
before this court, where the power of the State to regu- 
late the rates of charges of railroad companies for the 
transportation of persons and freight within its juris- 
diction has been under consideration, the question 
discussed has not been the original power of the State 
over the subject, but whether that power had not been 
by stipulations of the charter or other legislation, 
amounting to a contract, surrendered to the company 
or been in some manner qualified. It is only upon the 
latter point that there have been differences of opin- 
ion. The question then arises whether there is in the 
twelfth section of the charter of the plaintiff in error 
a contract thatit may make any charges within the 
limits there designated. The first clause would seem 
to have been framed upon the theory which obtained 
very generally at the date of the charter, that a rail- 
road was subject, like an ordinary wagon road, to the 
use of all persons who were able to place the necessary 
conveyances upon it. It was then generally supposed 
that while the company constructing the road was the 
owner of the road-bed, any one could run cars upon it 
upon payment of the necessary tolls, and following the 
regulations prescribed for the management of 


trains; and some charters granted at that period con- 


tained schedules of charges for such use. But this no- 
tice hus long since been abandoned as impracticable. 
Railroad Co. v. United States, 93 U. S. 442, 446-449. 
The section grants to the company the exclusive right 
of transportation of persons and merchandise over its 
road, a right which in another part of the act is lim- 
ited to thirty-six years, and then expires unless re- 
newed by the Legislature upon-such terms as may be 
prescribed by law and accepted by the company. This 
period has long since expired, and we are not informed 
that any renewal of the privilege has been made. The 
difficulty attending the construction of the clause fol- 
lowing this one urises from the doubt attached to the 
meaning of the word *‘ provided.’’ The general pur- 
pose of a proviso, as is well known, is to except the 
clause covered by it from the general provisions of a 
statute, or from provisions of it, or to qualify the ope- 
ration of the statute in some particular. But it is 
often used in other senses. It is common practice in 
legislative proceedings, on the consideration of bills, 
for parties desirous of securing amendments to them 
to precede their proposed amendments with the term 
** provided,”’ so as to declare that notwithstanding ex- 
isting provisions, the one thus expressed is to prevail; 
thus having no greater signification than would be at- 
tached tothe conjunction “‘but’’ or ‘‘ and” in the 
same place, and simply serving to separate or distin- 
guish the different paragraphs or sentences. Several 
illustrations are given by counsel of the use of the 
term in this sense, showing in such cases where an 
amendment has been made, though the provision fol- 
lowing often has no relation to what precedes it. It 
does not matter in the present case whether the term 
be construed as imposing acondition on the preceding 
exclusive grant to the company of the privilege of 
transporting passengers and merchandise over its own 
roads, or to be considered merely as a conjunction to 
an independent paragraph, declaring a limitation upon 
the charges which the company may make. If consid- 





ered as a condition to the enjoyment of the exclusive 
right designated, then the section only provides that 
so long as the maximum of rates specified is not ex- 
ceeded, the company or its lessee shall have the exciu- 
sive right to carry passengers and merchandise over 
its roads. It contains no stipulation, nor is any im- 
plied, as to any future action of the Legislature. If 
the exclusive right remaiu undisturbed there can be no 
just ground of complaint that other linritations than 
those expressed are placed upon the charges author- 
ized. It would require much clearer language than 
this to justify us in holding, that notwithstanding any 
altered conditions of the country in the future, the 
Legislature had in 1833 contracted that the company - 
might for all time charge rates for transportation of 
persons and property over its line up to the limits 
there designated. It is conceded that a railroad cor- 
poration is a private corporation, though its uses are 
public, and that a contract embodied in terms in its 
provisions, or necessarily implied by them, is within 
the constitutional clause prohibiting legislation im- 
pairing the obligation of contracts. If the charter in 
this way provides that the charges which the company 
may make for its services in the transportation of 
persons and property shall be subject only to its own 
control up to the limit designated, exemption from 
legislative interference within that limit will be main- 
tained. But to effect this result the exemption must 
appear by such clear and unmistakable language that 
it cannot be reasonably construed consistently with 
the reservation of the power by the State. There is 
no such language in the present case. Oct. 29, 1888. 
Georgia Railroad & Banking Co. v. Smith. Opinion 
by Field, J. 


FRAUDULENT CONVEYANCES—INSURANCE POLICIES 
— RIGHTS OF CREDITORS—RECOVERY OF PREMIUMS.— 
Insurance upon the life of a husband, taken out by the 
wife, or by the husband for the benefit of his wife and 
children in a State whose statutes make the proceeds 
payable to the wife or children free from the claims 
of the husband's creditors, cannot be recovered by 
such creditors, though the husband was insolvent 
when the policies were issued, and the premiums were 
paid out of his money, nor can the premiums be re- 
covered in the absence of fraud on the part of the 
wife, and the provision is not excessive. Hume hav- 
ing been insolvent at the time the insurance was ef- 
fected, and having paid the premiums himself, it is 
argued that these policies were within the provisions 
of 13 Elizabeth, chapter 5, and inure to the benefit of 
his creditors as equivalent to transfers of property 
with intent to hinder, delay and defraud. The ob- 
ject of the statute of Elizabeth wasto prevent debtors 
from dealing with their property in any way to the 
prejudice of their creditors; but dealing with that 
which creditors, irrespective of such dealing, could not 
have touched, is within neither the letter nor the 
spirit of the statute. In the view of the law, credit is 
extended in reliance upon the evidence of the ability 
of the debtor to pay, and in confidence that his pos- 
sessions will not be diminished by the prejudice of 
those who trust him. This reliance is disappointed, 
and this confidence abused, if he divests himself of 
his property by giving it away after he has obtained 
credit. And where a person has taken out policies of 
insurance upon his life for the benefit of his estate, it 
has been frequently held, that as against creditors, his 
assignment, when insolvent, of such policies to or for 
the benefit of wife and children, or either, constitutes 
a fraudulent transfer of assets within the statute; 
and this, even though the debtor may have had no de- 
liberate intention of depriving his creditors of a fund 
to which they were entitled, because his act has in 
point of fact withdrawn such a fund from them, and 
dealt with it by way of bounty. Freeman v. Pope, 
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L. R.,9 Eq. 206; L. R., 5 Ch. 538. The rule stands 
upon precisely the same ground as any other disposi- 
tion of his property by the debtor. The defect of the 
disposition is that it removes the property of the 
debtor out of the reach of his creditors. Cornish v. 
Clark, L. R., 14 Eq. 189. Butthe rule applies only to 
that which the debtor could have made available for 
payment of his debts. For instance, the exercise of a 
general power of appointment might be fraudulent 
and void under the statute, but not the exercise of a 
limited or exclusive power, because in the latter case 
the debtor never had any interest in the property 
himself which could have been available to a creditor, 
or by which he could have obtained credit. May 
Fraud. Conv. 33. It is true that creditors can obtain 
relief in respect to a fraudulent conveyance where the 
grantor cannot, but that relief only restores the sub- 
jection of the debtor’s property to the payment of his 
indebtedness as it existed prior to the conveyance. A 
person has an insurable interest in his own life for the 
benefit of his estate. The contract affords no compen- 
sation to him, but to his representatives. So the 
creditor has an insurable interest in the debtor's life, 
and can protect himself accordingly if he so chooses. 
Marine and fire insurance is considered as strictly an 
indemnity; but while this is not so as to life insur- 
ance, which is simply a contract, so far as the com- 
pany is concerned, to pay a certain sum of money 
upon the occurrence of an event which is sure at some 
time to happen, in consideration of the payment of 
the premiums as stipulated, nevertheless the contract 
is also acontract of indemnity. If the creditor in- 
sures the life of his debtor, he is thereby indemnified 
against the loss of his debt by the death of the debtor 
before payment, yet ifthe creditor keeps up the pre- 
miums, and his debt is paid before the debtor’s death, 
he may still recover upon the contract, which was 
valid when made, and which the insurance company 
is bound to pay according to its terms; but if the 
debtor obtains the insurance on the insurable interest 
of the creditor, and pays the premiums himself, and 
the debt is extinguished before the insurance falls in, 
then the proceeds would go to the estate of the debtor. 
Knox v. Turner, L. R., 9 Eq. 155. The wife and chil- 
dren have an insurable interest in the life of the hus- 
band and father, and if insurance thereon be taken 
out by him, and he pays the premiums and survives 
them, it might be reasonably claimed, in the absence 
of a statutory provision to tne contrary, that the pol- 
icy would inure to his esvate. In Insurance Co. v. 
Palmer, 42 Conn, 60, the wife insured the life of the 
husband, the amount insured to be payable to her if 
she survived him; if not, to her children. The wife 
and one son died prior to the husband, the son leay- 
ing ason surviving. The court held, that under the 
provisions of the statute of that State, the policy being 
made payable to the wife and children, the children 
immediately took such a vested interest in the policy 
that the grandson was entitled to his father’s share, 
the wife having died before the husband; but that in 
absence of the statute, ‘‘it would have been a fund in 
the hands of his representatives for the benefit of the 
creditors, provided the premiums had been paid by 
him."’ Soin the case of Anderson's Estate, 85 Penn. 
St. 202, A. insured his life in favor of his wife, who 
diea intestate in his life-time, leaving an only child. 
A. died intestate and insolvent, the child surviving, 
and the court held that the proceeds of the policy be- 
longed to the wife’s estate, and under the intestate 
laws was to be distributed share and share alike be- 
tween her child and her husband’s estate, notwith- 
standing under a prior statute life insurance taken 
out for the wife vested in her free from the claims of 
the husband’s creditors. But if the wife had survived 
she would have taken the entire proceeds. We think 





it cannot be doubted that in the instance of contracts 
of insurance with a wife or children, or both, upon 
their insurable interest in the life of the husband or 
father, the latter, while they are living, can exercise 
no power of disposition over the same without their 
consent, nor has he any interest therein of which he 
can avail himself, nor upon his death have his per- 
sonal representatives or his creditors any interest in 
the proceeds of such contracts, which belong to the 
beneficiaries, to whom they are payable. It is indeed 
the general rule that a policy, and the money to be- 
come due under it, belong the moment it is issued to 
the person or persons named in it as as the beneficiary 
or beneficiaries; and that there is no power in the per- 
son procuring the insurance, by any act of his, by 
deed or by will, to transfer to any other person the in- 
terest of the person named. Bliss Ins. (2d ed.) 517; 
Glanz v. Gloeckler, 10 Bradw. 486, per McAllister, J.; 
id., 104 Dll. 573; Wilburn v. Wilburn, 83 Ind. 55; 
Ricker v. Insurance Co., 27 Minn. 193; Insurance Co. 
v. Brant, 47 Mo. 419; Gould v. Emerson, 99 Mass. 154; 
Insurance Co. v. Weitz, id. 157. Theobvious distine- 
tion between the transfer of a policy taken out by a 
person upon his insurable interest in his own life, and 
payable to himself or his legal representatives, and 
the obtaining of apolicy by a person upon the insur- 
able interest of his wife and children, and payable to 
them, has been repeatedly recognized by the courts. 
Thus in Elliott’s Appeal, 50 Penn. St. 75, where the 
policies were issued in the name of the husband, and 
payable to himself or his personal representatives, and 
while he was insolvent were by him transferred to 
trustees for his wife’s benefit, the Supreme Court of 
Pennsylvania, while holding such transfers void as 
against creditors, say: ‘‘ We are to be understood in 
thus deciding this case that we do not mean to extend 
it to policies effected without fraud, directly and on 
their face for the benefit of the wife, aud payable to 
her; such policies are not fraudulent as to creditors, 
and are not touched by this decision.’’ Inthe use of 
the words ‘‘without fraud,’’ the court evidenly means 
actual fraud participated in by all parties, and not 
fraud inferred from the mere fact of insolvency; and 
at all events, in McCutcheon’s Appeal, 99 Penn St. 
137, the court say, referring to Elliott’s Appeal: “The 
policies in that case were effected in the name of the 
husband, and by him transferred toa trustee for his 
wife at a time when he was totally insolvent. They 
were held to be valuable choses in action, the prop- 
erty of the assured, liable tu the payment of his debts, 
and hence their voluntary assignment operated in 
fraud of creditors, and was void as against them un- 
der the statute of 13 Elizabeth. Here however the 
policy was effected in the name of the wife, and in 
point of fact was given under an agreement for the 
surrender of a previous policy for the same amount, 
also issued in the wife’s name. * * * The question 
of good faith or fraud only arises in the latter case 
—that is, when the title of the beneficiary arises by 
assignment. When it exists by force of an original is- 
sue in the name or for the benefit of the beneficiary 
the title is good notwithstanding the claims of credit- 
ors. * * * There is no anomaly in this, nor any 
conflict with the letter orspirit of the statute of Eliza- 
beth, because in such cases the policy would be at no 
time the property of the assured, and hence no ques- 
tion of fraud in its transfer could arise as to his cred-, 
itors. It is only in the case of the assignment of a pol- 
icy that once belonged tothe assured that the ques- 
tion of fraud can arise under this act.’’ And see Bank 
v. Insurance Co., 24 Fed. Rep. 770; Pence v. Make- 
peace, 65 Ind. 347; Succession of Hearing, 26 La. Ann. 
326; Stigler’s Ex’r v. Stigler, 77 Va. 169; Thompson v. 
Cundiff, 11 Bush, 567. Conceding in the case in hand 
that Hume paid the premiums out of his own money, 
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when insolvent, yet as Mrs. Hume and the children 
survived him, and the contracts covered their insur- 
able interest, itis difficult to see upon what ground 
the creditors, or the administrators as representing 
them, can take away from these dependent ones that 
which was expressly secured to them in the event of 
the death of their natural supporter. The interest in- 
sured was neither the debtor’s nor the creditors’. 
The contracts were not payable to the debtor or his 
representatives or his creditors. No fraud on the part 
of the wife or the children, or the insurance company 
is pretended. In no sense was there any gift or trans- 
fer of the debtor’s property, unless the amounts paid 
as premiums are to be held toconstitute such gift or 
transfer. But even though Hume paid this money 
out of his own funds when insolvent, and if such pay- 
ment were within the statute of Elizabeth, this would 
not give the creditors any interest in the proceeds of 
the policies, which belonged to the beneficiaries for 
the reasons already stated. Were the creditors then 
entitled to recover the premiums? These premiums 
were paid by Hume to the insurance companies, and 
to recover from them would require proof that the lat- 
ter participated in the alleged fraudulent intent, 
which is not claimed. Cases might be imagined of the 
payment of large premiums, out of all reasonable pro- 
portion to the known or reputed financial condition of 
the person paying, and under circumstances of grave 
suspicion, which might justify the inference of fraud 
on creditors in the withdrawal of such an amount from 
the debtor’s resources; but no element of that sort 
exists here. The premiums form no part of the pro- 
ceeds of the policies, and cannot be deducted there- 
from on that ground. Mrs. Hume is not shown to 
have known of or suspected her husband's insolvency, 
and if the payments were made at her instance, or 
with her knowledge and assent, or if without her 
knowledge, she afterward ratified the act, and claimed 
the benefit, asshe might rightfully do (Thompson v. 
Insurance Co., 46 N. Y. 675), and as she does (and the 
same remarks apply to the children), then has she 
thereby received money which ex cquo et bono she 
ought to return to her busband’s creditors; and can 
the decree against her be sustained on that ground? 
If in some cases payments of premiums might be 
treated as gifts inhibited by the statute of Elizabeth, 
can they be so treated here? Inall purely voluntary 
conveyances it is the fraudulent intent of the donor 
which vitiates. If actually insolvent, he is held to 
knowledge of his condition; and if the necessary con- 
sequence of his act is to hinder, delay or defraud his 
creditors, within the statute, the presumption of the 
fraudulent intent is irrebuttable and conclusive, and 
inquiry into his motives is inadmissible. But the cir- 
cumstances of each particular case should be consid- 
ered, as in Partridge v. Gopp, 1 Eden, 163; Amb. 596, 
where the lord keeper, while holding that the debts 
must be paid before gifts are made, and debtors must 
be just before they are generous, admitted that ‘the 
fraudulent intent might be collected from the magni- 
tude and value of the gift.” Where fraud is to be im- 
puted, or the imputation of fraud repelled, by an ex- 
amination into the circumstances under which a gift 
is made to those toward whom the donor is under 
natural obligation, the test is said, in Kipp v. Hanna, 
2 Bland, 33, to be the pecuniary ability of the donor 
at the time to withdraw the amount of the donation 
from his estate without the least hazard to his credit- 
ors, or in any material degree lessening their then 
prospects of payment; and in considering the suffi- 
ciency of the debtor’s property for the payment of 
debts, the probable, immediate, unavoidable and rea- 
sonable demands for the support of the family of the 
donor should be taken into the account and deducted, 
having in mind also the nature of his business and his 





necessary expenses. Emerson v. Bemis, 69 Ill. 541. 
This argument in the interest of creditors concedes 
that the debtor may rightfully preserve his family 
from suffering and want. It seems to us that the same 
public policy which justifies this, and recognizes the 
support of wife and children as a positive obligation in 
law as well as morals, should be extended to protect 
them from destitution after the debtor’s death, by 
permitting him, not to accumulate a fund as a perma- 
nent provision, but to devote a moderate portion of 
his earnings to keep on foot a security for support 
already, or which could thereby be lawfully obtained, 
at least to the extent of requiring that under such cir- 
cumstances the fraudulent intent of both parties to 
the transaction should be made out. And inasmuch 
as there is no evidence from which such intent on the 
part of Mrs. Hume or the insurance companies could be 
inferred, in our judgment none of these premiums can 
be recovered. Noy. 12, 1888. Central Nat. Bank v. 
Hume. Opinion by Fuller, C. J. 


—_——_>___—_—_- 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CROPS—LIFE-TENANT—-The right of a lessee of a life- 
tenant to gather, after the death of the life-tenant, 
crops sown before his death, is not affected by the fact 
that the Jessee knew the life-tenant would die before 
the crop matured, or that the crop was not sown in an 
husbandman-like manner. We are referred to no case 
in which the exception claimed by the defendants has 
been made to this rule during the centuries of its ex- 
istence. To hold that this right may be defeated after 
the tenant’s death, by evidence of his condition of 
health, or by his declarations or those of his lessee im- 
puting a belief, however well founded, or knowledge, 
if such knowledge be possible, that his life would not 
continue until harvest time, would in many cases sub- 
vert an important object of the rule—the encourage- 
ment of husbandry—and open a fruitful source of un- 
seemly litigation. A tenant in failing health, especi- 
ally if he had expressed a belief that his end was near, 
would naturally hesitate to put in crops which might 
be successfully claimed by his successor in title, or in 
respect to which his estate might become involved in 
litigation. The question asked by the defendants ofa 
witness as to the customary mode of sowing rye and 
preparing the ground for it, was properly excluded. 
We have shown that the plaintiff had a right to sow 
the rye for his own use, and it was a matter of no con- 
sequence to the remainderman how he did it. Nor 
did his right to the crop depend upon his cultivating 
the land according to the rules of good husbandry. If 
it was done in an unhusband-like manner, and in such 
a way that the crop would be an inconsiderable one, it 
would be wholly his own loss. The fact of his hurried 
and imperfect mode of sowing the land may have been 
of pertinence to the question whether he was in realty 
sowing rye, or only pretending to do so. But it was 
not offered for this purpose, but to show that he was 
acting in the belief that the tenant for life would die 
in afew days. But as we have already shown, this be- 
lief was of no importance. His right did not depend 
upon the condition of the tenant for life. And he 
would have no interest in putting any labor on the 
land as a matter of mere pretence, as he would ouly 
lose his labor by so doing. Conn. Sup. Ct. Err., Jan. 
13, 1888. Bradley vy. Bailey. Opinion by Beardsley, J. 


CRIMINAL LAW—FORMER JEOPARDY—DISCHARGE OF 
JURY AT END OF TERM.—The discharge of a jury ina 
capital case on the last day of the term, after they 
have for five days failed to agreé upon a verdict, is not 
because of an absolute necessity, in the absence of any 
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reason why the term could not be continued, and if 
made against the objection of the defendant, is a bar 
to anotber trial for the same offense. Jeupardy is the 
peril in which a defendant is put when he is regularly 
charged with crime before a tribunal properly organ- 
ized and competent to try him. He must, under such 
circumstances, submit the sufficiency of his defense to 
the decision of a jury of his peers. He is in their 
hands, exposed to the danger of conviction, with all 
its consequences; or, in the language of the bill of 
rights, he is ‘in jeopardy.’”’ From this jeopardy he is 
to be relieved, if relieved at all, by the verdict of the 
jury. Unless some overriding necessity arises after 
the jeopardy begins, the trial must proceed until it 
ends in aconvictionor an acquittal. In a capital case 
therefore the court has no power to discharge a jury 
without the consent of the defendant, unless an abso- 
lute necessity requires it. Com. v. Cook, 6 Serg. & R. 
577. The mere inability of the jury to agree within a 
few hours or days is not such a necessity (Com. v. 
Clue, 3 Rawle, 498); nor is the fact that the regular 
term is approaching an end, for thecourts have power 
to continue the term until the case can be properly 
ended. The serious illness or insanity of the defend- 
ant, and the illness, insanity or death of the judge or 
ajuror engaged in the trial, have beeu held to createu 
necessity for the withdrawal of a juror and postpone- 
ment of the trial; and it is not difficult to imagine 
other cases in which a similar holding should be made. 
In this case however we take notice of the fact that 
Lackawanna county constitutes a judicial district, 
with a president and an additional law judge. The 
adjudication does not suggest any reason why the 
term could not have been extended, aud we assume 
that there was none. There was therefore no case of 
necessity presented by the facts stated in the adjudi- 
cation, nordid the learned judge undertake to put a 
finding of such necessity upon the record. The ad- 
judication only asserts that ‘‘ the court is satisfied that 
it is useless to detain the jury longer,’’ and then di- 
rects their discharge. This order was a mistake. It 
was made in disregard of the protest of the defend- 
ants. They were in jeopardy when the order was 
made, and its effect was to end the trial and the jeop- 
ardy without a verdict, and without their consent. 
When they were again called upon to answer and sub- 
ject themselves to the jeopardy of a trial, they had a 
right under the Constitution to say: ‘‘ We have been 
once put in jeopardy for this crime, and we cannot be 
compelled to undergo the same peril a second time for 
the same offense.’’ This was the effect of their special 
plea, and it was unanswerable. Peiffer v. Com., 15 
Penn. St. 468; McFadden v. Com., 23 id. 12; Alexander 
v. Com. 105 id. 1; Hilands v. Com., 111 id. 1. There 
may be room to doubt the wisdom of the constitu- 
tional provision in its present form, but there is no 
room for discussion as to its effect. The justice of sus- 
taining a plea of former acquittal or conviction is un- 
questioned and unquestionable; but a plea of *‘ once 
in jeopardy ” stands on narrower, more technical and 
less substantial ground. It alleges only that there 
might have been a conviction or an acquittal if the 
judge trying the cause had not made a mistake in law 
which prevented a verdict. It is of no consequence 
how many mistakes he makes if the trial results in a 
conviction. The mistakes can be corrected on a writ 
of error, and the defendant tried over again. But if 
the mistake results in closing the trial without a ver- 
dict, this is remediless. The court that made it can- 
not correct it. The proper court of review cannot cor- 
rect it. The consequence is that a defendant charged 
with taking the life of his fellow-man goes out of the 
court and out of the reach of justice because of a mis- 
take in law, made after an honest and painstaking 
effort to be right. Such was the case of Hilands v. 





Com. Such is this case. But the constitutional pro. 
vision is plain, and its enforcement by the courts has 
been uniform. Penn. Sup. Ct., Oct. 1, 1888. Common- 
wealth v. Fitzpatrick. Opinion by Williams, J. 


HOMICIDE — MANSLAUGHTER — EVIDENCE.— 
Evidence that defendant and his wife had both been 
drinking; that he allowed the wife to lie on the ice all 
night, poorly clad, near the house; that he had anem- 
ployee, who lived with him, brought her to the house 
the next day, when she died, no effort having been 
made to get medical aid, is sufficient to sustain a ver- 
dict of guilty of manslaughter. The last objection 
made by the counsel for the prisoner is that the evi- 
dence does not sustain the verdict. Without entering 
into a review of it, it is sufficient to say that we think 
it abundantly sustains it. The prisoner allowed his 
wife to lie out on the ice, poorly clad, and within easy- 
calling distance of the house, all night, and perish 
with the cold. He had a hired man living with him, 
who was willing to help him, and they could have 
brought her to the house, notwithstanding the snow 
was from two to three feet deep. The best evidence 
of this is that they did do it the next morning, when 
it was too late. She languished speechless until the 
next day, and died. No effort was made to get her 
medical aid. It is true, the deceased had been drink- 
ing, aud that this was probably the reason she was not 
able to reach the house herself; but the proof shows 
that they had gone together to Philipsburg that day, 
a distance of seven miles, on foot, and that they both 
drank together, and the prisoner was himself more or 
less intoxicated when he left her on the ice to spend 
the night, while he remained in the house near by. 
His drunkenness dves not excuse him from the dis- 
charge of his duty to his wife as busband; nor does 
her drunkenness excuse him from the discharge of his 
duty, especially when he drinks with her, and by ex- 
ample and precept contributes to her degradation. 
Mont. Sup. Ct., July, 1888. Territory v. Manton. 
Opinion by McConnell, C. J. 


INSURANCE — INTEREST -— STEP-FATHER AND STEP- 
son.—A step-son, who is neither a creditor of his step- 
father, nor responsible for his support, nor in any way 
dependent on him, has vo insurable interest in the 
step-father’s life. Nocase has been brought to our 
notice which carries the rule to that extent. It is a 
rule founded in public policy, and is of general appli- 
cation, that the contract of life insurance must be 
based upon an interest in the subject insured. Inthe 
absence of an insurable interest, the policy, having 
nothing upon which’to operate, must be regarded asa 
mere wager upon human life. In all cases, as we said 
in Carson’s Appeal, 113 Penn. St. 445, there must be a 
reasonable ground, founded in the relations of the 
parties, either pecuniary or of blood affinity, to expect 
some benefit or advantage from the continuance of the 
life of the insured; otherwise the contract is a mere 
wager, by which the party taking the policy is directly 
interested in the early death of the assured. Such 
policies, having a tendency tocreate a desire for the 
event, are, independently of any statute on the sub- 
ject, condemned as being against public policy. The 
foundation of the doctrine is that no one shall have a 
benefit of any kind in a life policy who is not pre- 
sumed to be interested in the preservation of the life in- 
sured. Gilbert v. Moose, 104 Penn. St. 78. It is the 
absence of this insurable interest which gives to the 
policy the character of a wager contract. There can 
arise in such case no question of motive or good faith. 
Downey v. Hoffer, 16 Wkly. Notes Cas. 184. The rule, 
applicable alike to life and fire insurance, rests in pub- 
lic policy, for the protection of human life and prop- 
erty. Stoner v. Line, 16 Wkly. Notes Cas. 187; Asso- 
ciation v. Norris, 8 Atl. Rep. 638. The motive and in- 
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tentions of Michael McDonald may have been good, 
but the fact remains that he had no interest in the life 
of Roger McDevitt; and having no such interest, as 
we said in Seigrist v. Schmoltz, 113 Penn. St. 326, the 
sooner that life was extinguished the betterwit was, in 
a pecuniary point of view, for the beneficiary. 
Whether the policy was taken out for the purpose ofa 
wager or speculation—that is to say, whether or not 
this was the motive or intention of the beneficiary 
named in it—under the circumstances of this case was 
not a question for the jury. In the absence of any in- 
surable interest whatever, the law will presume this 
to be so. Penn. Sup. Ct., Oct. 1, 1888. United Breth- 
ven Mut. Aid Soc. v. McDonald. Opinion by Clark, J, 


MUNICIPAL CORPORATIONS—CONTROL OF STREETS— 
OBSTRUCTIONS — FENCES — SUMMARY REMOVAL. — A 
fence which encroaches on a street, but has been 
maintained on the same line for seventeen years, and 
does not ‘‘incommode the public use of the street asa 
highway for teams and foot passengers,”’ and was not 
placed there intentionally, willfully or maliciously, can- 
not be summarily removed under acity charter author- 
izing the common council to abate nuisances, and pre- 
vent the obstruction of streets, nor under eection 1326 
of the Revised Statutes of Wisconsin, imposing a pen- 
alty for the obstruction of a highway, and requiring 
the overseer to cause the immediate removal of the 
obstruction. It may have been an encroachment upon 
this street, and probably was; but the charter of the 
city does not authorize the summary removal of a 
fence that is a mere encroachment. The special ver- 
dict is sufficient to take this case out of the provisions 
of the charter,and the only remaining question is, 
was the summary removal of the fence justified by the 
General Statutes? The verdict shows that this was a 
very old fence, and the evidence was that trees and 
shrubbery had been planted along the side of it. It 
was evidently built within the street before the street 
was opened or needed for public use, and by an inno- 
cent mistake of the true lines. The encroachment as 
such was not placed there intentionally, willfully or 
maliciously, and was probably not placed there at all 
by the plaintiff when it was first built. When there is 
no provision of the charter authorizing such summary 
removal, in a proper case such removal may be justi- 
fied under the general statutes which have force in 
cities as well asin towns. State v. Leaver, 62 Wis. 387. 
The only statute authorizing summary removal of an 
obstruction or encroachment in highways is section 
1326 of the Revised Statutes; and that has been held 
to apply only to cases where the obstruction or en- 
croachment was so placed intentionally, willfully or 
maliciously. State v. Leaver, supra; Hubbell v. 
Goodrich, 37 Wis. 84; State v. Preston, 34 id. 675, and 
Childs v. Nelson, 69 id. 125. Wis. Sup. Ct., Oct. 9, 
1888. Pauer v. Albrecht. Opinion by Orton, J. 


NEGLIGENCE—REMOTE AND PROXIMATE CAUSE—IN- 
JURIES RESULTING FROM PHYSICAL CONDITION.—The 
duty of care and of abstaining from the unlawful injury 
of another applies to the sick, the weak, the infirm, as 
fully as to the strong and healthy; and when the duty 
is violated the re of damages is the injury done, 
even though such injury might not have resulted but 
for the peculiar physical condition of the person in- 
jured, or may have been aggravated thereby. The 
plaintiff sues in behalf of his minor child, Marie La- 
pleine, to recover damages for injuries inflicted upon 
her through the fault of the defendant company. He 
alleges that in April, 1885, Marie, with other children, 
was at play in the rear part of her father’s yard on the 
inside of a plank fence separating said yard from the 
railroad track of said defendant, when atrain of cars 
belonging to the latter and loaded with split lumber 











passed along said track, and the stakes confining said 
lumber becoming loose or disarranged, the lumber 
broke away from its fastening, and tumbled off the 
car, part of it being precipitated over the fence, and 
falling into plaintiff's yard, striking the child Marie, 
and inflicting on her the injuries complained of. As to 
the nature and extent of the injury, it is shown, with- 
out any semblance of contradiction, that up to the 
moment of this accident, Marie, then eight years old, 
had been a bright, intelligent, active and thoroughly 
healthy child. From that moment she became and 
has remained a constant invalid, seriously affected in 
mind and body, her nervous system shattered, sub- 
ject to headache, to attacks of nausea and vomiting, 
to frequent and sudden fainting and falling fits, ema- 
ciated, indisposed to physical or mental exertion, drag- 
ging her limbs in walking, and otherwise afflicted. At 
the time of this trial about two years had elapsed 
since the accident, and though slightly improved, the 
child continues to a great extent affected as above indi- 
cated. The medical testimony indicates that it is 
doubtful when, or whether she will ever entirely re- 
cover. If the foregoing injury and suffering has been 
occasioned by the accident as the legal proximate 
cause, it would be difficult to say that the verdict of 
the jury for $7,500 was excessive. But defendant 
maintains that the physical injuries directly inflicted 
upon the child were slight and unimportant, and ut- 
terly inadequate in themselves to produce the disas- 
trous results which have been manifested; that these 
results have been occasioned by the peculiar constitu- 
tion of the child, who inherited from its mother a 
hysterical tendency or diathesis, the development of 
which has intervened as the operative and efficient 
cause of her affliction and sufferings; and that the ac- 
cident is not therefore the true causa causans—the 
proximate and efficient cause—casting responsibility 
on defendant. We are by no means satisfied that the 
external manifestations indicate conclusively the ex- 
tent and nature of the injury received, or that the 
shock and derangement of the nervous center and 
spinal cord may not have been sufficient to produce 
like results in an ordinarily constituted child. It is 
however proved that the mother of the child is sub- 
ject to hysteria; that hysteria is in many cases herit- 
able; and that the symptoms of the child’s affliction 
are in many respects of a hysterical character. But it 
is very certain that the child had never exhibited the 
slightest symptoms of hysteria or other constitutional 
disease prior tothis accident. The medical testimony 
does not establish that hysteria is necessarily or uni- 
versally inherited; and it does not appear that but 
for this accident Marie might have passed her entire 
life without the slightest development of hysteria. 
Admitting therefore that the child had a latent hys- 
terical diathesis, in order to escape liability it would 
devolve on defendant to show that such diathesis, was 
by itself a sufficient independent cause which would 
have operated in producing or aggravating the dam- 
age independently of the accident. In this defendant 
has entirely failed. If the hysterical diathesis concurred 
with the accident in producing the damage, in deter- 
mining which of the two is the proximate cause, we 
must inquire which was the cause that set the other 
cause in motion. In the language of the Supreme 
Court of the United States: ‘‘The proximate cause is 
the efficient cause; the one that necessarily sets the 
other causes in motion.” Insurance Co. v. Boon, 9% 
U.S. 117. We are cited to a Colorado case, which 
holds that where the physical condition of the person 
injured is at the time of the injury such that the 
injuries caused by the negligence are thereby aggra- 
vated, the railway is not liable for that aggravation. 
Car Co. v. Barker, 4 Colo. 344. We think however the 
doctrine is not sound, and is not in accord with the 
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weight of authority. The duty of care and of abstain- 
ing from injuring another is due to the weak, the 
sick, the infirm, equally with the healthy and strong; 
and when that duty is violated, the measure of dam- 
age isthe injury inflicted, even though that injury 
might have been aggravated, or might not have hap- 
pened at all, but fur the peculiar physical condition of 
the person injured. Thus in one case a person af- 
flicted with scrofulous disease was injured by the neg- 
ligence of a municipal corporation in failing to keep 
its streets in repair, and suffered damage greatly in 
excess of what he would have suffered but for his dis- 
ease; yet the court held that the corporation was 
bound to keep its streets in repair, for the sick and 
infirm as well as for the well, and held the city liable 
for the whole damage. Stewart v. Ripon, 38 Wis. 584. 
In another case a pregnant woman was injured, re- 
sulting in malformation of the child carried, and its 
subsequent delivery dead; and the author of the neg- 
ligence was held liable for the whole damage. Shar- 
tle v. Minneapolis, 17 Minn. 308. So a railway was 
held liable for cancer following at an interval of three 
weeks after a blow on the breast of afemale. Railroad 
Co. v. Kemp, 61 Md. 74. See also Railroad Co. v. Buck, 
96 Ind. 346; Jucker v. Railroad Co., 52 Wis. 150; Delie v. 
Railroad Co., 51 id. 400; Sauter v. Railroad Co., 66 
N. Y. 50; Beauchamp v. Mining Co., 50 Mich. 163; 
Barbee v. Reese, 60 Miss. 906; Patt. Ry. Law, §§ 29, 
278; 2 Thomp. Neg. 1099. The inheritance of an hys- 
terical diathesis (if it existed) was a misfortune, but 
certainly not a fault, in this child; and in no manner 
diminished her right to protection from injury by the 
fault of defendant. Prior to this accident she had 
never suffered from this latent constitutional taint. 
But forthe accident she might never have suffered 
from it. The accident was the direct, immediate and 
efficient cause which set in motion all other causes 
which created or aggravated the damage; and the de- 
fendant is justly bound to answer for those deplor- 
able consequences of his fault. La. Sup. Ct., July, 
1888. Lapleine v. Morgan’s L. & T. R. & S. S. Co. 
Opinion by Fenner, J. 


—_—_—_.-__—_—_— 


TWELFTH ANNUAL MEETING OF THENEW 
YORK STATE BAR ASSOCIATION. 
HE twelfth annual meeting of the New York State 
Bar Association will take place at the Capitol, 
Albany, N. Y., Tuesday and Wednesday, January 15 
and 16, 1889. 


Monday, January 14, 8 P. M.: 
Annual meeting of the Executive Committee at the 
rooms of the Association in the Capitol. 


Tuesday, January 15, 3:30 P. M.: 
Annual meeting of the Association inthe Assembly 
Chamber. 

1. Prayer—Rev. John McClellan Holmes, D. D., 
of Albany. 

2. President’s Address—Hon. Martin W. Cooke, 
of Rochester. 

3. Annual Address—Hon. Thomas M. Cooley, of 
Washington, D. C., Chairman of the Inter- 
State Commerce Commission. 

4, Appointment of Committee on Nominations. 


Tuesday, January 15, 8 P. M.: 
Annual banquet at the Delavan House. 


Wednesday, January 16, 10 A. m.: 
Meeting in Assembly Parlor, Capitol. 
1. Reading minutes of last meeting. 
2. Nominations for membership. 
3. Report of Treasurer. 





4. Report of Executive Committee and Secre- 
tary of the Association. 
5. Report of Committee on Admissions. 
6. Election of members. 
7. Election of officers. 
8. Report of committees. 
9, Special orders. 
10. Miscellaneous business and discussions on le- 
gal questions. 

The following papers will be presented at 
this meeting: 

‘“*Comparative View of Chief Judge San- 
ford E. Church and Judge Martin Grover, 
late of the Court of Appeals,” by L. B. Proc- 
tor, Albany, N. Y.; 

“Legal Ethics,’? by Hon. Joseph Cox, of 
Cincinnati, Ohio. ; 

“The Security of Railway Investments,” 
by Daniel 8S. Remsen, of New York. 


Members are requested to cal] at the rooms of the 
Association, Capitol, and register their names. 

The Assembly Parlors will be open as reception 
rooms for the members and their friends on the 15th 
and 16th. 

ARTHUR L. ANDREWS, Albany, 

WILLIAM H. ROBERTSON, Katonah, 

JULIEN T. Davies, New York, 

MATTHEW HALE, Albany, 

Simon W. RosEenDALE, Albany, 

Jesse L. L’ AMOREAUX, Ballston Spa. 

R. A. PARMENTER, Troy, 

E. C. SPRAGUE, Buffalo. 

RosBert T. TURNER, Elmira. 

Irvin W. NEAR, Hornellsville, 
Committee of Arrangements. 


—_— —___- 


COURT OF APPEALS DECISIONS. 
HE following decisions were handed down Tues- 
day, Dec. 18, 1888: 

Judgment affirmed with costs—Mary Fitzgerald, ad- 
ministratrix, respondent, v. City of Binghamton, ap- 
pellant.——Judgment affirmed with costs—In re Per- 
sonal Estate of Mrs. Elizabeth R. West. Appeal of 
Mrs. Mary R. Jones, a sister, from the affirmance of 
the order of the Oveida county surrogate, removing 
her from the joint administration with the husband 
of the deceased.——Dismissed with costs, on the 
ground that such allowance was discretionary—In re 
Accounting of Mrs. Mary R. Jones, administratrix. 
Appeal by co-administrator in above case from the af- 
firmance of the Oneida county surrogate allowing her 
fees.——Judgment affirmed—People, respondent, v. 
Andrew Weldon, appellant.——Order of Special and 
General Terms awarding costs to defendant reversed 
with costs of both appeals to appellant—John B. Hop- 
kins, Jr., appellant, v. Franklin J. Lott, administra- 
tor, respondent.——Appeal of Daniel D. Lord and 
others from order confirming report of commissioners 
dismissed with costs—In re Application of Mayor, etc., 
to acquire land inthe Twenty-second ward of New 
York city.——Motion by plaintiffs for reargument de- 
nied with costs—Julia Friend v. Mayor, etc., of New 
York, and Valentine Diefenthoten v. Same.—Mo- 
tion by relators to amend remittitur denied with costs 
on the ground that the relator can procure transmis- 
sion of a duly authenticated copy of the opinion with 
the record for use in the United States Supreme Court 
—People, ex rel. Carl Schurz and others, v. Frederick 
Cook, secretary of state. —-Motion to advance granted 
with costs—Henry C. Adams, appellant, v. Richard 
Morrison and others.—Motion to advance granted, 
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on condition that there shall be but one argument in 
both cases without costs—Cornelius F. Delamater, ap- 
pellant, v. Samuel S. Hepworth.—Motion to substi- 
tute denied without costs—Mary Irene Hoyt v. Sam- 
uel N. Hoyt and others, executors.——Motion to dis- 
miss denied with costs—Reuben O. Smith, appellant, 
yv. J. Foster Parkhurst and another.——Motion to pre- 
fer granted with costs—~Emma T. Green and others, 
respondents, v. Joseph G. Roworth and others, appel- 
lants. 


———_—__>—_—__—— 


NOTES. 


) ewe is an inquiry in the Tribune by an anxious 
father us to ‘‘ what should be done to a boy’s ears 

that stick out from his head.’’ Some remedies have 

been suggested. We regard the thing as incurable. 


We don’t know that the South Carolina lawyers’ 
“punch 4 1’Ananias’’ is any worse than the * crabes 
A diable,” at the dinner of the New York Medico- 
Legal Society. 


Mr. Benj. H. Austin, Jr., in his brief in Austin v. 
Munro, 47 N. Y. 360, observed: “‘ Imagine a counsel, 
engaged in the midst of an important argument, to be 
suddenly cut short by the death of one of his clients. 
Immediately the executors of the one dead are substi- 
tuted, and after a brief delay the counsel resumes ,his 
argument before the same tribunal and completes it, 
and the controversy is finally ended, and the counsel 
presents his bill, which would read somewhat in this 
wise: 1. The estate of dr. to . «To ser- 
vices in making balf an argument before the court on 
the — day of , and executors of . dr., 
to . Toservices in making last half an argu- 
ment, the first half of which was made on such a day. 
And then would arise the nice question, in each of the 
two actions brought for services, just bow much was 
due, and how much the first half was worth, how 
much the last half. Where lay the weightiest words. 
At which point the counsel was the most happy, the 
subtlest, the most profound.’”” We know when the 
court would have been the happiest—on the last day. 





In his brief in Pindar v. Resolute F. Ins. Co., 47 N. 
Y. 114, Mr. Homer A. Nelson repeatedly calls the de- 


fendant **‘ Mr. Resoute.’”’ It is a wonder the company 
did not curl up and die under that sarcasm. 


Mr. T. C. Cronin, in his brief in Field v. Munson, 47 
N. Y. 221, observes: ‘‘The defendant may say with 
force: 

* There is a devilish mercy in the judge, 
If you'll implore it, that will free your life, 
But fetter you till death.’”’ 

“* The error was an extraordinary one for an IMPAR™ 

TIAL REFEREE TO COMMIT.” 


Mr. Ira D. Warren, in his brief in Palmer v. De Witt. 
47 N. Y. 532, says: *‘ We cannot feel our way down 
through the dim light of a century by a balustrade of 
old, ill-defined cases.’ He evidently does not believe 
in the doctrine of stare decisis. ‘It is certainly a piti- 
able spectacle exhibited to the world of letters, that 
this great republic cannot boast of a solitary Ameri- 
can dramatist at the moment living, whose composi- 
tions are acknowledged as belonging to the standard 
acting drama. * * * Our laurels in the dramatic 
world are confessed to have withered upon the brow 
of the unfortunate John Howard Payne. * * * 
And what chance is there that an imitator of this one 
man can be tempted to arise, when our most popular 
theatres vie with each other in an indecorous scram- 
ple to secure the filterings of the London stage, and 





drivellings from such brains as those of T. W. Robert- 
son, Tom Taylor, Boucicault, and such like dramatic 
mechanics, whom the degeneracy of the modern stage 
has suffered to be regarded as worthy successors to 
Sheridan, Colman or even Jerrold?” 


Mr. F. T. Uttley’s Law and Professional Notes are 
unavoidably held over with the exception of the fol- 
lowing paragraph: Two noble lords are reported to 
have recently set up as barristers in the Temple, and 
an interesting etiquette question arises as to how the 
judges are to address them if they plead. It would be 
awkward for judge and counsel to be mutually re- 
ferring to each other as ‘‘ My Lord.”” When the arch- 
bishop of York had once to appear before the lord 
chief justice he was always referred to as the ‘‘Arch- 
bishop of York,’’ and not as ‘ Your Grace.”—Law 
Journal. How would * Good Lord!’ do? 


De MINrIMIs. 


The clergy gather pence, halfpence, 
The doctors scruples, grains dispense, 
But lawyers hold it an offense 
With trifles small one’s soul to vex: 
De minimis non curat lex. 


But if there is a hair to split, 

And handsome fees for doing it, 

There’s not a lawyer wants the wit— 
Especially to take the cheques: 
De minimis non curat lex. 


You wish a contract or a will, 

Five reams of foolscap they will fill, 
While you must pay their verbose skill— 
When lawyers little things annex: 

De minimis non curat lex. 


As men beat out a grain of gold, 

To cover areas untold, 

Or make it miles of wire unrolled, 
So law treats points—the merest specks ; 
De minimis non curat lex. 


If youth the lawyer trade will choose, 
Upon the woolsack he has views— 
A puisne judgeship he’d refuse: 
Ambition big rewards expects: 
De minimis non curat lex. 


And after years of idleness— 

It may be forty more or less— 

He's still a junior: who would guess 
The law could so her children vex? 
De minimis non curat lex. 


And if he finds it hard to live, 

However poor, he will contrive 

To fascinate and then to wive 
A millionaire of female sex: 
De minimis non curat lex. 


If vested interests are small, 

No heed is paid to them at all; 

Unless they raise their voice and bawl. 
Like those of beer and XXX: 
De minimis non curat lex. 


Thus every thing now goes by size— 

Political majorities, 

The sheep and pigs that take a prize— 
The reason need no man perplex: 
De minimis non curat lex. 


— Journal of Jurisprudence. 
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CURRENT TOPICS. 
UDGE BOARDMAN contributes an article to 
the Columbia Law Times on ‘‘ Remedial Legis- 
lation,” based on the assumption — mistaken, we 
suppose — that the constitutional amendment failed 
of adoption. We do not at all agree with his ap- 
parent leaning in favor of restricting appeals by 
the amount at stake. He says it gives the rich an 
advantage over the poor, but he seems to forget 
that the rich have rights as well as the poor. 
There is no use in arguing this point. The lawyers 
will not have it, the people will not stand it, and 
there is not the semblance of an arguinent in its favor, 
But we agree with his proposal to limit appeals 
from certain orders, and to authorize the appellate 
courts to deny a new trial where they are satisfied 
that substantial justice has been done, as is now the 
rule in equity. The writer says further: “The 
trial courts ought to have greater power and more 
discretion. At present every judge upon a trial 
before a jury feels that he also will be tried a little 
later, and he is scarcely as anxious to do right as 
he is to keep within all the real and technical rules 
of law governing his action and the subject of 
critical review. Why ought not a circuit judge to 
have the right to limit in his discretion the exami- 
nation and cross-examination of witnesses, an abuse 
of such discretion being a proper subject of review? 
Why may he not limit the number of witnesses to 
be called on a given point absolutely? Why 
should he not certify at the close of the trial the 
questions proper to be reviewed upon appeal? 
The answer will at once be made that the judge 
might exercise such power arbitrarily and unjustly. 
True he might, but the cases in which he would do 
so would be rare, and the injustice arising from 
such rare cases would be vastly inferior to that 
which grows out of unlimited exceptions, combed 
out of a reporter’s minutes in respect to evidence 
having little or nothing to do with the verdict of 
the jury.” We supposed the trial judge now had 
the power to limit the examination and cross-exam- 
ination and the number of cumulative witnesses. 
‘*We have known it done.” He certainly ought 
to have it, subject to review only for manifest 
abuse. As to his right to restrict the subjects of 
review, he is not the best judge, and ought not to 
have that power. 


It is one of the penalties of greatness that it is 
subject to such attacks as the following from the 
Chicago News — whatever that is: “If Judge Cooley 
were not of the masculine gender he would un- 
doubtedly be a New England schoolmarm of the 
confirmed or tertiary stage. As it 1s, he has all the 
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small, methodical, exacting and dogmatic charac- 
teristics of a Miss Priscilla Peabody, and his visage 
is of the type of beauty invariably attired in yarn 
stockings, red-flannel petticoats, and a bosom pin 
with a dead friend’s picture in it.” There are 
always idiots and ruffians to write such stuff for 
other idiots and ruffians to chuckle over, and this 
is called ‘‘journalism.” The savagery of part of 
the English press toward Mr. Gladstone, the most 
enlightened statesman and one of the most culti- 
vated scholars of the present time, is an example of 
all that is abhorrent in newspaper writing. Judge 
Cooley is one of the two most illustrious constitu- 
tional lawyers now living in this country, and is a 
man of the most exalted character, who is doing 
his best to make the great robber railroads amena- 
ble to the laws. Probably the ‘‘smart Aleck ” 
who wrote the foregoing feels injured because he 
cannot get a pass. Meanwhile the State Bar Asso- 
ciation of New York, undeterred by the braying of 
this wild ass of the western prairie, have invited 
the ‘‘schoolmarm” to address them at their next 
annual meeting, and he has consented to speak of 
the superiority of written to unwritten constitu- 
tions. The lawyers of this State are glad to sit at 
the feet of this teacher. We do suppose however 
that the judge would be a dead failure as a re- 
porter for the Chicago News. 


It is to be feared that the Albany Times has been 
taking counse) of Justice Rusbottom about imita- 
tion butter. As we recollect, the Times recently an- 
nounced to its readers that any one of them was lia- 
ble to a penalty for having in his house any imita- 
tion butter, although ignorant of its possession. 
We are not aware that our Legislature has been 
guilty of enacting such an unconstitutional provis- 
ion as that. Perhaps our neighbor has an unex- 
purgated edition of the laws from which it can 
correct us if we are wrong. 


Indiana also is getting in arrear with her judicial 
work. Judge Elliott gives his views as to the 
remedy as follows: ‘‘I am convinced that the per- 
manent and true method is to increase the number 
of judges and to change the mode of procedure. 
An increase in the number of judges will of itself 
effect little good, since it will greatly augment the 
time devoted to consultation. My conclusion in 
brief is this: So amend the Constitution as to in- 
crease the number of judges, create the office of 
chief justice, make it continue for the full term, 
require the court to sit in sections and at different 
times, these sections to be composed of three 
judges and the chief justice; in the event of a dis- 
agreement refer the cause to the full bench, or in 
the event that the questions are unusually difficult 
and important require that this course be pursued. 
But it will take time to secure this amendment, 
and there should be immediate action. The scheme 
of an intermediate appellate court bristles with 
difficulties. If the jurisdiction is not made exclu- 
sive it will not cut off appeals to the Supreme 
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Court, and at last all cases will find their way to 
that court. If the amount is to be the standard 
then the objection will be made that the import- 
ance of the questions is not measured by the 
amount in controversy, and that a poor man, to 
whom a small amount is a great deal, has as much 
right to have his case decided by the highest court 
in the State as the rich one. Then too perplexing 
questions occupying much time concerning juris- 
dictions will constantly arise, as they have done in 
other States.” The judge also suggests allowing 
each judge aclerk. This is a good suggestion, and 
we believe our Court of Appeals judges have clerks 
and short-hand writers. 


The savants are having a bonnie time investigat- 
ing the best way to take off criminals by electricity. 
Fortunately they have a good year before the ac- 
tual test will be demanded. Why did they not 
try the experiment on that mischievous elephant a 
few days ago? The danger seems to be that the 
application will be made too cumbrous, and that 
the preparations will be more appalling to the 
doomed man than the simple noose. It is reassur- 
ing however to learn that the Medico-Legal Society 
of New York do not approve of immersing the 
body in water, nor of placing large metal plates 
upon the body. But shampooing and hair-cutting 
seem to be recommended —‘‘the skin and hair at 
the points of contact should be thoroughly wet 
with a warm aqueous solution of common salt. 
The hair should be cut short.” The latter will be 
as objectionable to women as it is to female victims 
of the guillotine. When we read that two hundred 
have accidentally lost their lives by artificial electric- 
ity within a few years, we have confidence that the 
wise men will find a way out. If they can’t, the 
convict might be apprenticed to an electrical light- 
ing company, and his sin would be sure to find him 
out sometime. 


Our greatest favorites among our exchanges are 
the Independent and the Nation. Not that we entirely 
agree with the religion of the former or at all with 
the politics of the latter. But we esteem the former 
for its morals and the latter for its literature. The 
Independent also has good literature and the Nation’s 
morals are unimpeachable. The former is devoid of 
narrow sectarianism and is an excellent example of 
a religious journal which is not goody-goody. Its 
legal notions are generally to be commended, for 
they show faithful reading of our own columns. 
We congratulate it on its having attained forty years 
ofage. The literary part of the Nation is unequalled 
for learning and generally for sound judgment. 
We cannot say as much for its legal notions, for 
they are not so much derived from us as those of the 
Post used to be. 





NOTES OF CASES. 


N Haws v. St. Paul Fire and Marine Ins. Oo., 





a policy on plaintiff's barn and its contents pro- 
vided for plaintiff's horses in the classification of 

the insured propery, and covered loss by lightning. 

It also provided that the company should not be 

liable for the loss of any property while removed 

from the barn, unless otherwise specified in the 

policy. Held, that horses killed while in a field at 

pasture were not covered by the policy. The court 

said: ‘* We cannot adopt the plaintiff’s view of his 

case. The manifest and obvious purpose of the 

parties, we think, was to place the insurance on the 

barn and its contents, as specified in the policy. 

In Haws v. Association, 114 Penn. St. 431, which is 
much relied upon by the plaintiff in error, there 
was no such clause in the policy as quoted above, 

and the insurance was upon horses alone. The 
horses, it is true, were described as ‘contained in 
his new two-story frame barn,’ etc., but this was 
held to be mere matter of description, and that 
such a description did not constitute a condition 
which would relieve the company from obligation 
the moment the horse left the barn. This case is 
also readily distinguished from Insurance Co, v. 
Haws, 11 Atl. Rep. 107, where the insurance was 
also on horses only, and it was provided as follows: 
‘This policy shall be void and of no effect if the 
property insured be moved to any other building 
or location from that described herein.’ In both of 
these cases the opinion of the court proceeds upon 
the ground that as the insurance was upon horses 
alone, and the contract was inserted into a printed 
form designed for the insurance of a different class 
of property, it could not have been in contempla- 
tion of the parties that the animals were insured 
only when the animals were inside the barn. In 
this case however the restrictive clause is not a 
mere matter of description. It is a plain, direct 
provision, applicable alike to all the personal prop- 
erty embraced in the policy, and consistent with 
the obvious general purpose of the parties to insure 
the barn and its contents. It may be that such a 
provision interferes with the ordinary use of the 
property, but the same may be said of the ‘ bug- 
gies, sleighs, wagons, harness, whips, robes, blank- 
ets, bells, farmer’s tools, and utensils of every de- 
scription,’ which do not appear to have been kept 
in store, but for the ordinary and common use of 
the owner. For any thing that appears, the in- 
surer, on the one hand, may have relied upon the 
location or structure, or upon the appliances at- 
tached to the building as a protection from light- 
ning, and estimated his risk accordingly; or the 
owner, on the other hand, knowing the fact that 
barns are, for some reason not well understood, 
more liable to injury from lightning than other 
buildings, and that the risks from this cause at- 
taches as well to the contents as to the building 
itself, contemplated an indemnity oniy as against 
this extraordinary risk. However this may be, in 
view of the explicit and plain language of the pol- 
icy we are constrained to hold that the restriction 
applies to the horses as well as to the other prop- 





Pennsylvania Supreme Court, October 29, 1888, 





erty embraced in the policy.” Paxson, J., dissent- 
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ing, said: ‘*The policy was in the usual form, with 
a clause that the policy should not cover any of the 
property while removed from the barn. This was 
all well enough for the inanimate property in the 
barn. But the lightning clause was intended for the 
horses. No one insures hay, grain and farming im- 
plements from lightning. I concede the clause 
against removal technically covers the horses, but I 
still think that as to the horses insured against 
lightning it was never intended to apply, and was 
not and could not have been in the contemplation 
of the parties at the time of the making of the con- 
tract, assuming them to have been reasonable beings 
capable of making a contract.” Green and Wil- 
liams, JJ., concur in the dissent. 


In Davidson v. Fischer, Colorado Supreme Court, 
November 16, 1888, it was held that where defend- 
ant leased to plaintiff a building with defective 
walls, plaintiff having full opportunity to observe 
and ascertain its ruinous condition, which was ap- 
parent to the most casual observer, in the absence 
of an express warranty, or of fraud or misrepresen- 
tations, defendaut is not liable for damages result- 
ing to plaintiff from the fall of the walls. The 
court said: ‘‘In the lease of a store, dwelling or 
other building, there is no implied warranty that 
the building is safe, suitable for habitation, or 
properly adapted to the uses to which it is applied, 
nor that it shall continue fit for the purposes for 
which it is demised. This principle and the rea- 
sons for the existence of the rule are so well settled 
that it is useless to discuss the same. Vide Dutton 
v. Gerrish, 9 Cush. 89; Mullen v. Rainear, 45 N. J. 
Law, 520; O’Brien v. Capwell, 59 Barb. 497; Doupe 
v. Genin, 45 N. Y. 119; 8. C., 6 Am. Rep. 47; Bowe 
v. Hunking, 135 Mass. 380; 8. C., 46 Am. Rep. 471; 
Libbey v. Tolford, 48 Me. 316. The courts in the 
administration of justice have recognized some ex- 
ceptions to this well-known rule, and exceptions 
not based on deceit or misrepresentations, but 
purely on the doctrine of doing or omitting to do 
an act in violation of a legal duty or obligation. 
Thus Minor v. Sharon, 112 Mass. 477; 8. C., 17 Am. 
Rep. 122; and Cesar v. Karutz, 60 N. Y. 229; 8. C., 
19 Am. Rep. 164, were both cases in which apart- 
ments were let infected with small-pox. In the 
first case the jury found that the lessor concealed 
his knowledge that the tenement was so infected 
so as to induce the lessee to hire and occupy it. 
In the latter case it does not appear that there was 
any intentional concealment, and the decision rests 
upon the failure of the defendant to disclose the 
fact that the tenement was so infected. Says the 
court in the case of Bowe v. Hunking, 135 Mass. 380; 
8. C., 46 Am. Rep. 471: ‘ When a house is infected 
with small-pox the danger to life is from a cause 
that cannot be discovered by the tenant from any 
examination he may make. It is obvious that there 
may be other concealed sources of mischief about 
the house which no examination can discover. 
Spring-guns might be set in it; traps or other con- 
trivances might exist, which would injure the most 





careful occupant. If the landlord knew of such it 
might be held to be his duty to give such informa- 
tion to the tenant. Such traps or contrivances are 
not merely a want of repair; they are in a sense 
active agents of mischief, which no tenant would 
expect to find, even in a decayed and ruinous tene- 
ment.’ It is not settled how far the exception to 
this general rule may extend, and we do not feel 
called upon in this opinion to define its limits, for 
the case at bar does not fall within the exception. 
The ruinous condition of the wall in this case was 
not a latent defect, one of which it was the legal 
duty cf the lessor to apprise the lessee, for from 
the evidence it was patent to the most casual ob- 
server. The cellar at the time of the letting was so 
filled with water as to be unfit for use, and the 
walls of the building were literally crumbling away. 
* * * Buildings of every description are let in 
all kinds of conditions, and the law exempts land- 
lords from liability from injuries caused by defects 
in such buildings in the absence of any warranty, 
and where there is no fraud, misrepresentation or 
deceit. When the tenant is permitted to examine 
fully the condition of the tenement sought to be 
leased, and any defects existing therein are patent, 
then the rule caveat emptor applies.” See note, 46 
Am. Rep. 474; Coke v. Gutkese, 80 Ky. 598; 8. C., 
46 Am. Rep. 490. 


——_-+o—__—— 


INDEMNITOR, HOW FAR BOUND BY JUDG- 
MENT AGAINST THIRD PERSON. 


\ HERE by virtue of an express contract or upon 

principles of justice a person is bound to in- 
demnify another against loss or liability a judgment 
obtained against the party indemnified is prima facie 
evidence against the indemnitor although heis not a 
party to the suit and has no notice thereof, provided 
of course there is no fraud orcollusion. Lee v. Clark. 
1 Hill, 56; Bridgeport F. & M. Ins. Co.'v. Wilson, 54 N. 
Y. 275; Taylor v. Barnes, 67 id. 430; Thomas v. Hub- 
bell, 15 id. 405; S. ©., 69 Am. Dec. 619; Bartlett v. 
Campbell, 1 Wend. 50; Stevens v. Shafer, 48 Wis. 54; 
S. C., 33 Am. Rep. 793; Cox v. Thomas’ Administra- 
tors, 9 Gratt. 324; Paul v. Whitman, 3 Watts. & S. 407, 
409; Chipman v. Fandro, 16 Ark. 291; Chipman v. Sim- 
mons, id. 295; 1 Suth. Dam. 135. 

There are however authorities which hold that in the 
absence of notice the judgment is no evidence what- 
ever. DeGreiff v. Wilson, 30 N. J. Eq. 4385; Lewis v. 
Knox, 2 Bibb, 453; Johnson v. Thompson, 4 id. 294; 
Beall v. Beck, 3 Har. & McH. 242; Peabody v. Phelps, 
9 Cal. 210; Sampson v. Ohleyer, 22 id. 208; Sick v. 
Woodruff, 15 Ill. 15; Prewit v. Kenton, 3 Bibb, 280; 
Salle v. Light's Executors, 4 Ala. 700; S. C., 39 Am. 
Dec. 317; Pickett’s Executors v. Ford, 4 How. (Miss.) 
246; Stevens v. Jack, 3 Yerg. 402; Jacob v. Pierce, 2 
Rawle, 204; Smith v. Moore, 7S. C. 209; 8. C.,24 Am. 
Rep. 479. 

In this last case it was held that a judgment against 
the vendor of chattels for the breach of an implied 
warranty of soundness, is not evidence of an alleged 
breach of a similar warranty in an action brought by 
such vendor against his vendor although the first ven- 
dor had notice of the action against his vendee, the 
second vendor. This decision is doubtless sound, for 
the judgment against the second vendor simply de- 
cided that the goods were unsound when he sold them, 
and this would not establish the fact which must be 
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established to entitle such vendor to recover of his 
vendor, viz.: that the goods were unsound when he 
purchased them from his vendor. 

However, while the court made use of this reason- 
ing at the close of the opinion to support the judg- 
ment, it also went beyond the facts of the case and 
assailed the soundness of the doctrine that the judg- 
ment is evidence at all where there is no notice. 

It is difficult to say on what principle this doctrine 
rests, which prima facie binds the indemnitor by a 
judgment against a third party. That the obligation 
rested upon a third person to defend the suit is no 
reason to hold him prima facie concluded by the judg- 
ment where he had no opportunity to defend and no 
notice of the proceedings. Moreover the fact that the 
defendant has a remedy over against the third party 
might very naturally have a tendency to make him re- 
miss in his defense, as he would of course consider 
that he was defending the case for another and could 
lose nothing if defeated. It would seem strange that 
a judgment obtained under these circumstances can 
be held to have been obtained after as full and fair a de- 
fense as the indemunitor himself would have made if 
notified to defend. There is not even a presumption 
that the somewhat disinterested defendant made a 
full defense. Nothing short of this would furnish any 
foundation in principle for the rule which holds the 
judgment prima facie evidence against the indemni- 
tor. Of course where there is au indemnity by ex- 
press contract, the terms of the contract ordinarily 
are such as to warrant the application of the rule that 
the judgment is prima facie and sometimes conclusive 
against the indemnitor without notice. See Village of 
Port Jervis v. First Nat. Bk., 96 N. Y. 556, where the 
court say: ‘‘ The omission to give notice in such case 
does not go to the right of action, but simply changes 
the burden of proof and imposes upon the party 
against whom the judgment was rendered the neces- 
sity of again litigating and establishing all the action- 
able facts.”” But where the indemnitor is notified of 
the suit and requested to defend, the cases are practi- 
cally aunit. They hold thatin the absence of fraud 
or collusion the judgment recovered against the party 
indemnified is conclusive against the indemnitor. 
Davis v. Smith (Me.), 10 Atl. Rep. 55; Duffield v. Scott, 
8 Term Rep. 374; Biers v. Pinney, 12 Wend. 309; Kipp 
v. Brigham, 6 Johns. 158; 7 id. 168; Littleton v. 
Richardson, 34 N. H. 179; 8S. C., 66 Am. Dee. 759; 
Clark v. Cannington, 7 Ala. 222; Walker v. Ferrin, 4 
Vt. 523; Second Nat. Bk. v. Ocean Nat. Bk., 11 
Blatchf. 372; Belden v. Seymour, 8 Conn. 304; 8. C., 21 
Am. Dec. 661; Heiser v. Hatch, 86 N. Y. 614; City of 
Rochester v. Montgomery, 62 id. 75; Robbins v. Chi- 
cago, 4 Wall. 657; Chicago v. Robbins, 2 Black, 418; 
Commercial Assurance Co. v. Am.Cent. Ins.Co. (Cal.), 9 
Pac. Rep’r, 712; Troy v. Troy & Lansingburg R. R. Co., 
49 N.Y. 657; Smeltzer v. White, 92 U. S. 390; Lovejoy v. 
Murray, 3 Wall. 18; Villageof Port Jervis v. First Nat. 
Bk., 96 N. Y. 557; Train v. Gold, 5 Pick. 380; Willer v. 
Rhoades, 20 Ohio St. 494; Boston v. Worthington, 10 
Gray, 496; S. C., 71 Am. Dec. 678; City of Portland v. 
Richardson, 54 Me. 46; Carpenter v. Pier, 30 Vt. 81; 
Hinds vy. Allen, 34 Conn. 195; Harding v. Larkin, 41 
Ill. 413; Wendell v. North, 24 Wis. 223. 

Numerous other cases might be cited to this ‘effect, 
but these will suffice to show that practically all the 
cases agree upon this point. 

There are some cases which appear to hold to the 
contrary. Martin v. Coles, 2 Dev. & B. 101. See also 
Ferrel v. Alder, 8 Humph. 43; Belden v. Seymour, 8 
Conn. 304; S. C., 21 Am. Deo. 661. 

The authorities differ as to what kind of notice 
should be given to bind the indemnitor. The notice 
need not be in writing, but may be given orally. This 
is undisputed. Davis v. Smith (Me.), 10 Atl. Rep. 55; 





Minor v. Clark, 15 Wend. 425; Somers v. Schmidt, 24 
Wis. 417. 

But the notice must have been given early enough 
to enable the indemnitor to prepare for the defense of 
the case. In the language of the decisions the notice 
must be ‘‘seasonable.’’ ‘‘He must have a full and 
fair and previous opportunity to meet the question in 
controversy.”” Somers v. Schmidt, 24 Wis. 417; Davis 
v. Wilbourne, 1 Hill (S. C.), 28; S. C., 26 Am. Dee. 154; 
Paul v. Whitmore, 3 Watts. & S. 407; Middleton vy. 
Thompson, 1 Spears, 67. 

Some of the authorities hold that the indemnitor 
must be notified to defend, and what will be the con- 
sequences if he neglect to defend. Peabody v. Phillips, 
9 Cal. 213, 226; Sampson v. Ohleyer, 22 id. 208; Paul v. 
Whitmore, 3 Watts. & S. 410. 

In this last case the court say: ‘*To have the effect 
of depriving the warrantor of the right to show title, 
the notice should be unequivocal, certain and explicit, 
and a knowledge of the action and notice to attend the 
trial will not do unless it is attended with express no- 
tice that he will be required to defend the title.’’ See 
also Somers v. Schmidt, 24 Wis. 417. 

But in several cases it has been held that notice is 
sufficient if it apprises the indemnitor of the fact that 
the party indemnified will look to him to save him 
harmless from the consequences of the pending litiga- 
tion. Village of Port Jervis v. First Nat. Bk., 96 N. 
Y. 557; Heiser v. Hatch, 86 id. 614; Chesapeake & Ohio 
Canal Co. v. Commissioners of Allegheny Co., 57 Md. 
201; S. C., 40 Am. Rep. 430, 437; City of Boston v. 
Worthington, 10 Gray, 496; S. C.,71 Am. Dec. 678; 
Bladesdale v. Babcock, 1 Johus. 517; Barney v. Dewey, 
13 id. 326; S. C.,7 Am. Dec. 372; Warner v. McGary, 
4 Vt. 508; Biers v. Pinney, 12 Wend. 309. 

In City of Boston v. Worthington the court say: 
“They were not in terms .requested to take upon 
themselves the defense of that action, and this was 
not necessary in order to render the judgment con- 
clusive against them as to the facts thereby estab- 
lished.” 

In Chesapeake & Ohio Canal Company v. Commis- 
sioners of Allegheny County the court said * that the 
form of the notification to the party whose default 
has caused the institution of the suit and from whom 
it is intended to seek indemnity, to appear in and de- 
fend the same is not material. It is sufficient if he is 
subsequently apprised of the nature of the proceedings 
and is afforded opportunity to make his defense.’’ The 
United States Supreme Court bas carried the doctrine 
even further, and does not require any particular no- 
tice. All that is necessary to conclude the indemnitor 
is that he should know of the pendency of the action 
and have opportunity to defendit. Of course he 
ought in some way to be apprised of the fact that he 
is liable to indemnify the defendant in the suit. 

If he had knowledge of this fact, then the doctrine 
of the National Supreme Court seems to be sound, as 
it would appear to be idle to notify him specially that 
he must defend the action which it is his duty to de- 
fend, and that he will be held accountable when he 
already knows of his accountability. Chicago v. Robd- 
bins, 2 Black, 418; Robbins v. Chicago, 4 Wall. 658. 

In the first case the court say: “If it was through 
the fault of Robbins that Woodbury was injured, he 
is concluded by the judgment if he knew the suit was 
pending and could have defended it. An express no- 
tice to him to defend the suit was not necessary in or- 
der to fix his liability. He knew that the case was in 
court; was told of the day of trial; was applied to to 
assist in the procuring of testimony and wrote to the 
witnesses, and is as much chargeable with notice as if 
he had been directly told that he could contest Wood. 
bury’s right to recover, and that the city would look 
to him for indemnity.” 
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When the case was before the Supreme Court the 
second time (4 Wall. 657), the court said: ‘Argument 
for the defendant was that the notice was defective 
because the attorney did not specify in what court the 
suit was pending, but the presiding justice instructed 
the jury that when the defendant was told that the 
injured party had sued the corporation for the inju- 
ries occasioned by his falling into the area, which he 
(the defendant) had built, then it was his duty to in- 
quire and ascertain in what court the action was to be 
tried. Knowledge of the pendency of ‘the suit in the 
most authentic form was brought home to him, and 
the legal presumption is thut he knew he was answerable 
to the corporation, and if so, it must also be presumed 
that he knew he had a right to defend the suit. Being 
in the court-house on the day of the trial, or the day 
before, and having been informed by the corporation 
attorney that the case was about to be heard, the de- 
fendant cannot evade the fact of the judgment upon 
the ground that he did not know in what court the 
case was pending. Persons notified of the pendency 
of a suit in which they are directly interested must 
exercise reasonable diligence in protecting their inter- 
ests, and if instead of doing so they willfully shut 
their eyes to the means of knowledge which they 
know are at hand to enable them to act efficiently, 
they cannot subsequently be allowed to turn round 
and evade the consequences which their own conduct 
and negligence have superinduced. The decision of 
this court in this case when it was here before was 
that express notice to the defendant to defend the 
prior suit was not necessary in order to render him li- 
able to the corporation for the amount of the judg- 
ment paid to the injured party. That if he knew that 
the suit was pending and could have defended it, he 
was concluded by the judgment as to the amount of 
damages, and we adhere to that rule as the settled law 
of the court.” 

However, irrespective of the kind of notice given, if 
the indemnitor actually appears and conducts the de- 
fense, the judgment will be conclusive against him 
the same as though he had been duly notified. Vil- 
lage of Port Jervis v. First Nat. Bk., 96.N. Y. 557; 
Davis v. Smith (Me.), 10 Atl. Rep. 55; Harding v. Zar- 
kin, 41 Ill. 413; Wedert v. North, 24 Wis. 223; Jennings 
v. Shelden, 44 Mich. 92; Brown v. McMulten, 1 Hill (S. 
C.), 29; Lovejoy v. Murray, 3 Wall. 1. 

Of course the judgment does not conclude the in- 
demnitor when he is not notified. Thomas v. Hubbell, 
15 N. Y. 405; S. C., 69 Am. Dec. 619. 

Where the indemnitor expressly stipulates that he 
shall be notified of the suit brought against the party 
indemnified, the want of such notice would unques- 
tionably destroy the effect of the judgment even as 
prima facie evidence against the indemnitor. See 
Bridgeport Ins. Co. v. Wilson, 34 N. Y. 275, 281. 

It is unnecessary to cite authorities in support of the 
elementary proposition that in case fraud or collusion 
in obtaining the judgment is established, the judg- 
ment ceases to be any evidence whatever. 

The fact that the judgment against the party in- 
demnified was recovered in a foreign jurisdiction will 
not render it any the less conclusive against the in- 
demnitor who has been notified of the action. Ko- 
nitzky v. Meyer, 49 N. Y. 571. 

If the indemnitor expressly indemnifies another 
against judgments or in any manner agrees expressly 
or by necessary implication to be concluded by a judg- 
ment against the party indemnified, then of course the 
judgment is conclusive against him in the absence of 
fraud or collusion even though he-had no notice what- 
ever of the suit. 

This principle is sustained by numerous authorities. 
Reference to a few will suffice. Bridgeport Ins. Co. v. 
Wilson, 34 N. Y. 275, 280; Connors v. Reeves (N. 





Y.), 9 N. E. Rep. 489; Binsse v. Wood, 37 N. Y. 526, 
530. 


Nowhere has the rule been more clearly stated than 
in Bridgeport Fire Ins. Co. v. Wilson, where the courts 
say: ‘‘Again, covenants to indemnify against the con- 
sequences of a suit are of two classes. 1. Where the 
covenantor expressly makes his liability depend on the 
event of a litigation to which he is not a party, and 
stipulates to abide the result. 2. Where the covenant 
is one of general indemnity merely against claims or 
suits. In cases of the first class the judgment is con- 
clusive evidence against the indemnitor although he 
was not a party and had no notice, for its recovery is 
the event against which he covenanted.”’ 

In Connors v. Reeves the court decided that judg- 
ment against the party indemnified, which was ren- 
dered upon consent, was prima facie evidence against 
theindemnitor, who had agreed to indemnify such 
party against judgment, and that there being no evi- 
dence in the case to impeach the fairness with which 
the litigation was conducted, and nothing to show 
that the plaintiff in the judgment was not entitled to 
recover the amount of the judgment, such judgment 
was conclusive. 

The defendants had executed a bond to indemnify 
him among other things against any judgment by 
reason of his levying upon certain property under 
execution which was claimed by one Kahrs, who was 
not the defendant in the execution. Kahrs having 
sued the sheriff to recover the value of the property, 
the sheriff consented that judgment be taken against 
him. The plaintifflin the execution was present and 
ratified the act of the sheriff in submitting to judg- 
ment, but the sureties on the indemnity bond were 
not present and did not know any thing about the 
judgment. 

In an action by the sheriff on the indemnity bond, 
the court held as we have before stated. The court 
said: ‘‘When the covenant is one of indemnity 
against the recovery of a judgment, the cause of ac- 
tion on the covenant is complete the moment the 
judgment is recovered, and an action for damages 
may be immediately maintained thereon, measured 
by the amount of the judgment, and this although the 
judgment has not been paid by the covenantee, and 
although the covenantor was nota party to and had 
no notice of the former action. The covenantor in an 
action ona covenant of general indemnity against 
judgments is concluded, by the judgment against the 
covenantee, from questioning the existence or extent 
of the covenantee’s liability in the action in which it 
was rendered. The recovery of a judgment is the 
event against which he covenanted, and it would con- 
travene the manifest intention and purpose of the in- 
demnity to make the right of the covenantee to main- 
tain an action on the covenant to depend upon the 
result of the retrial of the issue, which, as against the 
covenantee, has been conclusively determined in the 
former action, ‘always however saving the right, as 
the law must in every case where the result is between 
third persons, to contest the proceeding on the 
ground of fraudulent collusion for the purpose of 
charging the surety.’”’ 

Cowen, J., in Douglas v. Howland, 24 Wend. 55: 
‘“The general doctrine above stated is fully settled by 
authority. Chase v. Hinman, supra; Gilbert v. Win- 
man, 1 N. Y. 550; Methodist Churches v. Barker, 18 id. 
463; Rapelye v. Prince, 4 Hill, 120; Insurance Co. v. 
Wilson, 34 N. Y. 280; Douglas v. Howland, supra. 

“This case however presents a feature which, so far 
as I know, is not found in any of our reports. The 
judgment in the action of Kahrs against the sheriff 
was entered by consent. The action, after issues had 
been joined, was put on the calendar, where it re- 
mained several months. Dubee, one of the obligors 
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on the indemnity bond, and the plaintiff in the execu- 
tion against Fischer, was notified of the action, and 
was consulted by the sheriff in respect to the litigation. 
It wasfound that there was difficulty in procuring 
witnesses to establish the defense, and it was finally 
agreed between Kahrs, the sheriff and Dubee that 
judgment should be taken in the action in favor of 
Kahrs for $500; and pursuant to this agreement, and 
by the consent of the parties thereto in open court, 
judgment was entered. The question is whether a 
judgment obtained under these circumstances, estab- 
lished a breach of the contract of indemnity, and justi- 
fied the court in directing a verdict for the plaintiffs. 

“The defendant neither proved nor offered to prove 
that there was any defense in fact to the action of 
Kabrs, or that the judgment exceeded the sum which 
Kahrs was entitled to recover against the sheriff, or 
that the agreement for the adjustment of the amount 
or the consent to the entry of the judgment was 
fraudulent or collusive. The appellants must fail on 
this appeal, unless they can maintain the proposition 
that the judgment against the sheriff furnished neither 
conclusive nor presumptive evidence of a breach of the 
condition of the bond; orin other words, that a judg- 
ment rendered by consent was not a judgment or ad- 
judication within the meaning of the bond. The 
question is not free from difficulty, but we are of the 
opinion that the judgment in the absence of any evi- 
dence of fraud or collusion, or any suggestion that 
there was any defense to the action against the sheriff, 
although entered upon consent of the parties to the 
action, presumptively, at least, established the lia- 
bility of the defendants. The defendants executed 
the bond at the request and for the accommodation of 
Dubee. Its obvious purpose was to secure the sheriff 
against apprehended litigation as to the title to the 
property seized under the execution against Fischer. 
The bond was given to indemnify the sheriff against 
suits and judgments to which he should be a party 
growing out of that proceeding. The appellants did 
not make it a condition of their liability that they 
should have notice. 

“They were satisfied that the sheriff should conduct 
litigations founded upon his seizure of the property 
without reserving any right of intervention. They 
committed the matter to his discretion, not indeed by 
express words, but by necessary implication. It is 
true that the sheriff was not in a legal sense the agent 
of the sureties to manage suits brought against him; 
but the sureties agreed that no judgments should be 
recovered against him therein. They did not limit the 
indemnity to judgments obtained upon an actual trial, 
or after a contest in court, and they did not wndertake 
to divest the sheriff of the power incident to his position 
as a party to settle and adjust litigations instituted 
against him in view of the exigencies of the situation. 
It might very well happen that a judgment founded 
upon a compromise or agreement, without actual trial, 
would best promote the interests of all concerned. 

‘* Can it be affirmed as a matter of law that the con- 
ditions of the bond only covered judgments obtained 
upon hostile and adverse litigations, and that no dis- 
cretion was left in the sheriff to consent to a judg- 
ment, although he believed that by so doing money 
would be saved to the parties ultimately liable? This, 
we think, would bea too strict interpretation of the 
contract. But at the same time to hold that a judg- 
ment entered by consent of the parties and without 
notice to or approval by the sureties is, in the absence 
of proof of fraud or collusion, conclusive against 
them, would open the door to the perpetration of se- 
cret frauds, and subject sureties to a most hazardous 
responsibility, and to the discretion and judgment of 
a third person, which might seriously imperil them. 
A judgment by default has been held to be covered by 











an indemnity against judgments (Lee v. Clark, 1 Hill, 
56; Aberdeen v. Blackmar, 6 id. 324; Annett v. Terry, 
35 N. Y. 256), but where a default is made, the plain- 
tiff must give proof to entitle him to judgment. 

**While we are of opinion that the sheriff was not 
excluded from the protection of the indemnity by 
reason of the fact that the judgment was taken by his 
consent, we think the reasonable rule is that a judg- 
ment so obtained is presumptive evidence only 
against the sureties, and that they are at liberty to 
show that it was not founded upon any legal liability 
to the plaintiff in the action. Weare not aware that 
this point has been adjudicated in our court, but this 
conclusion is warranted, we think, by legal and equit- 
able considerations. In this case there is an absence 
of any proof impeaching the fairness or justice of the 
claim of Kahrs, or tending to show that the judgment 
exceeded the legal liability of the sheriff. The judg- 
meut should therefore be affirmed.”’ 

As the effect of notice to the indemnitor is to make 
him practically a party defendant to the suit, it would 
seem clear on principle that as a judgment in a suit 
would conclude him a judgment in favor of the de- 
fendant will operate to estop the plaintiff from after- 
ward suing the indemnitor, even though he has a 
claim against the indemnitor as well as against the 
party indemnified arising out of the same matter. As 
an estoppel must be mutual, the indemnitor should 
not be concluded by an adverse judgment unless he 
could claim the benefit of the judgment, were it favor- 
able to him. 

This has been expressly held in Castle v. Noyes, 14 N. 
Y. 329. The judgment having been rendered in favor of 
one Ronk in an action against him for trespass, the plain- 
tiffs, who were bound to indemnify him in that action, 
sought to claim the benefit of such judgment on the 
ground that they would have been concluded by it if 
Ronk had been defeated. The court said: ‘‘It was 
therefore both the duty and the right of the plaintiffs 
to appear and defend Ronk in an action against him 
for the alleged trespass, and in so doing they were sub- 
stantially defending their own act, and in this sense 
should be regarded as substantially the parties to the 
action in the place of Ronk. They have therefore the 
same right to use the judgment as an estoppel in a 
suit against the adverse party that Ronk would.’ To 
same effect, Smith v. Smith, 79 N. Y. 634. 

It has also been held that if the plaintiff in the suit 
against the party indemnified sues the indemuitor on 
the same claim in a case where the indemnitor would 
be liable to him, the judgment recovered by the plain- 
tiff in the action against the party indemnified is as 
much conclusive in the new action against the indem- 
nitor as though said action had been instituted not by 
the plaintiff in the first action, but by the party in- 
demnified himself. 

This was held in Lovejoy v. Murray, 3 Wall. 1. In 
this case the sheriff, having attached the property, 
was sued and judgment recovered against him. This 
suit the creditors who had indemnified him had notice 
of, and an action having been subsequently brought 
by the plaintiffs in the first action against these at- 
taching creditors, the court held that the judgment 
against the sheriff was conclusive as to the plaintiff's 
title to the goods and their value, as against such at- 
taching creditors. 

Of course the judgment is neither conclusive nor 
prima facie evidence against the indemnitor until itis 
shown that he was bound to indemnify the party 
against whom it was recovered with respect to the 
subject-matter forming the basis of such judgment. 

Therefore it is ordinarily necessary to supply a link 
in the chain of evidence against the indemnitor by 
testimony outside of the judgment. In other words, 
it is necessary to show that there existed at the time 
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the defendant was sued, either by express contract cr 
some principle of law, such a relation between the 
party indemnified and the indemnitor as imposed 
upon the indemnitor the legal duty to save the party 
indemnified harmless by reason of the matters form- 
ing the basis of the action. 

In City of Rochester v. Montgomery the court, 
after holding that a judgment against the city in an 
action for negligence (of which action the defendant 
Montgomery had been notified) was conclusive as to 
the question of negligence, said: ‘‘ It was however in- 
cumbent upon the plaintiff in the present case to prove 
that the obstruction which caused the damage was un- 
lawfully placed in the street by the defendant or his 
servants, or negligently left by him unguarded and 
without lights. The judgment recovered by McoNeiss 
against the city obviously did not touch that point. 
To same effect, Littleton v. Richardson, 34 N. H. 179; 
S. C., 66 Am. Dec. 759. 

The indemnitor having been duly notified of the ac- 
tion in which judgment is afterward rendered against 
the party indemnified, such party may recover from 
the indemnitor not only the amount of the judgment, 
but in addition such reasonable costs and expenses as 
are necessarily involved in the defense of the action. 
This is the general rule. C. & O. Canal Co. v. Co. 
Commissioners, 57 Md. 201; 8S. C., 40 Am. Rep. 430; 
Inhabitants of Westfield v. Mayo, 122 Mass. 100; S. C., 
23 Am. Rep. 292; Minneapolis Mill Co. v. Wheeler, 16 
N. W. Rep’r, 698; DeBois v. Hermance, 56 N. Y. 673. 

The courts make this distinction however with ref- 
erence to attorneys’ fees and expenses. If the party in- 
demunified has, by express contract, rendered himself 
liable to suit, then he cannot make the indemnitor 
pay the costs and expenses of defending the suit 
although the breach of that contract results from the 
wrongful act or admission of the indemuitor. 

This distinction is recognized in Inhabitants of West- 
field v. Mayo. Riggs v. Braggiotti, 7 Cush. 166; Lowell 
v. Boston & Lowell Railroad, 23 Pick. 24. 

In the last case the court seems to have rested its de- 
cision, disallowing the costs and expenses, upon the 
fact that the indemnitors had not been notified of the 
suit, and that it was not defended at their request or 
for their benefit. 

In Inhabitants of Westfield v. Mayo, what was said 
by the court on this subject was merely obiter. The 
court there expressly held that the indemnitor was 
bound to pay a reasonable counsel fee and expenses 
incurred by the party indemnified in defending the ac- 
tion against him. The court say: ‘“‘And as a general 
rule, when a party is called upon to defend a suit, 
founded upon a wrong, for which he is held responsi- 
ble in law without misfeasance on his part, but be- 
cause of the wrongful act of another, against whom he 
has a remedy over, counsel fees are the natural and 
reasonably necessary consequence of the wrongful act 
of the other, if he has notified the other to appear and 
defend the suit. When however the claim against him 
is upon his own contract or for his own misfeasance, 
though he may have a remedy against another, and 
the damages recoverable may be the same as the 
amount of the judgment recovered against himself, 
counsel fees paid in defense of the suit against him- 
self are not recoverable.” 

The language in which this distinction is expressed 
would deny to the party indemnified the right to re- 
cover the expenses of defending the suit against him 
practically in every case, for it is only upon the theory 
that the party indemnified has been guilty of some ac- 
tionable wrong or has rendered himself liable by ex- 
press contract that he can be sued at all. And todeny 
to him the right to recover the expenses of that suit 
in all such cases would in effect abrogate the rule 


every case, if the party indemnified has reasonable 
grounds for defending the suit, then his right to re- 
cover the expenses of his defense would seem to be 
clear on principle, fur in every case the basis of his 
right is the obligation of the indemnitor fully to pro- 
tect him against the liability upon which he has been 
held, and the party indemnified certainly has a right 
in good faith to protect himself against liability 
where there is reasonable ground of success in the de- 
fense of the claim made against him—nay, it is his 
duty to make a defense if he has reason to believe it 
will be successful. If he is not allowed such costsand 
expenses, he is not fully protected. It was so held in 
Lindsey v. Parker (Mass.), 8 N. E. Rep. 745. But the 
decision rests upon express provisions in the indem- 
nity contract. 

It would seem that the party to be indemnified can- 
not on his own responsibility litigate the action 
against him after an adverse decision, and then, iu 
case of defeat recover from the indemnitor the ex- 
penses of the continuation of the litigation. People, 
ex rel. Van Kuren, v. Town Auditors, 74 N. Y. 310, 
where the court say: ‘‘ But if the relator was justified 
in defending the action and incurring the costs of a 
trial as the agent of the town, without specific direc- 
tions of the town, he was not justified in continuing 
the litigation on the credit or at the expense of the 
town after the right of lease had been established by 
the verdict and judgment in his favor.’”’ If there is 
an express contract of indemnity, and the law would 
imply one precisely the same in terms as the express 
contract, it is not necessary to sue on the express con- 
tract, but the indemnitor may be sued upon his im- 
plied promise. Davis v. Smith (Me.), 10 Atl. Rep. 
55-58; Gibbs v. Bryant, 1 Pick. 118; Sanborn v. Emer- 
son, 12 N. H. 58. 

Guy C. H. Cor.iss. 

GRAND Forks, DAKOTA. 


—_———__.—————— 


CONTEMPT — DISOBEDIENCE OF INJUNC- 
TION—VACATING OF INJUNCTION. EMI- 
NENT DOMAIN— ELEVATED RAILWAY — 
INJUNCTION. 


NEW YORK SUPREME COURT, SECOND DEPARTMENT. 


KRONE V. KINGS CouNnTYy ELEVATED RarItway Co. 


If an injunction order be reversed on appeal, an order pun- 
ishing a party for contempt of court for disobeying the 
injunction order while it was in force, ipso facto falls 
with it, and must also be reversed. 

A railroad corporation will not be restrained from forcibly 
taking the property of an individual before it has ac- 
quired it by eminent domain proceedings. The remedy 
of the aggrieved individual is an action for damages. 


PPEAL from an order enjoining the defendant 

during the pendency of the action, and also from 

an order punishing the defendant for contempt of 
court for violating such injunction order. 

The injunction order was granted by the court after 
argument, the plaintiff's papers showing her title, and 
that the defendant had forcibly torn down her awn- 
ing and awning-posts, torn up the flag sidewalk, and 
was engaged in building a landing and stairway which 
would take up between seven and eight feet of the 
sidewalk, which was ten feet wide, and cover the en- 
tire front of the plaintiff's building. It was further 
shown that the defendant had resorted to no proceed- 
ing to acquire the plaintiff's property and easements. 
No affidavits were read in opposition. Disregarding 
the injunction, the defendant continued and com- 
pleted its work by force, for which an order was made, 





which is well settled that they may be recovered. In 


after due hearing, fining the defendant for contempt 
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of court, none of the facts being denied. The appeals 
from the two orders were heard and decided together. 


DyxKMaNn, J. This action is for the procurement of 
an injunction restraining the defendant from the con- 
struction of a stairway leading up from the sidewalk 
to the elevated office on the defendant’s road. 

Aun order has been made for the issuance of a tem- 
porary injunction from which there is an appeal and 
there has been an order for the punishment of the de- 
fendant for disobedience of the injunction from which 
there is also an appeal. 

The plaintiff has a leasehold interest in the property 
described ip the complaint upon which she has a three- 
story brick building. 

The elevated railroad of the defendant has been con- 
structed over the center of Fulton street and a stair- 
way for the ascent of passengers to the railroad has 
been constructed on the west side of the street on the 
sidewalk in front of the property of the plaintiff, and 
it is the claim of the plaintiff that such stairway will 
interrupt light, air and access to her property, and 
thereby injure and damage the same. 

The action of the plaintiff is based upon her right to 
light, air and access in the use of her property, and 
her rights in that respect are absolute and her claim is 
well founded. 

But whether a court of equity should interfere to 
restrain the defendant from the full and free exercise 
of its franchise in favor of an individual who sustains 
a pecuniary injury only is quite another question. 

The elevated railroad of the defendant has been con- 
structed with the consent of the municipal authorities 
and of the fee owner of the premises in question, and 
stands under the full sanction of legal authority. 

Its construction is intended to subserve a great pub- 
lic interest, and in theory of law it was for a public 
purpose to which private interests are always subservi- 
ent, not that private interests are to be destroyed or 
disregarded, but because they can be fully protected 
by and remunerated by compensation, and the Con- 
stitution and the laws provide full and adequate 
remedies for the infringement of all private rights for 
public purposes. 

The damages resulting to private property in such 
cases may be assessed in the manner provided by law, 
or they may be recovered in an action at law. 

In this case the damages to ensue to the plaintiff are 
simple and can be easily found by a jury, and there 
seems to be no sufficient reason why the great public 
enterprise of the defendant should be arrested or em- 
barrassed by a court of equity forthe reasons pre- 
sented by the plaintiff in this action. 

The order for the injunction should be reversed, and 
of course the order to punish for contempt will fall 


with it. 
—~_—__—_——_ 


COPYRIGHT — JUDICIAL OPINIONS. 


UNITED STATES SUPREME COURT, NOV. 19, 1888. 


BANKS Vv. MANCHESTER. 


Sections 426-435 of the Ohio Revised Statutes of 1879 provide 
for the appointment of a reporter of the Supreme Court, 
to report and prepare for publication its decisions, and to 
receive therefor a certain compensation, and to secure a 
copyright for the use of the State for each volume when 
published. Section 437, as amended January 17, 1881 (78 
Ohio Laws, 14), provides for the publication of the reports 
under a contract with the secretary of the state, and that 
“such contractor shall have the exclusive right to publish 
such reports, so far as the State can confer the same.” 
Held, that a copyright obtained by the reporter on a vol- 
ume of the reports published by the contractor does not 
cover the syllabi, statements of the cases, and opinions, 
which were the work of the judges. 





PPEAL from the Circuit Court of the United 

States for the Southern District of Ohio. Bill 

for injunction. From a decree, after hearing on a bill 
and answer dismissing the bill, plaintiffs appeal. 


E. L. Taylor, for appellants. 
R. A. Harrison, for appellee. 


BLATCHFORD, J. The Revised Statutes of Ohio, in 
sections 426 to 435 (tit. 4, chap. 1, pp. 273, 274, ed. 1879), 
provide for the appointment of a reporter by the Su- 
preme Court of that State, to report and prepare for 
publication its decisions, and for the printing of cop- 
ies of tbe reports by the public printer, and for their 
distribution to public officers as soon as a form of six- 
teen pages of printed matter is printed, and also for 
the binding and distribution of a full volume. Sec- 
tion 436 provides as follows: “The reporter shall se- 
cure a copyright, for the use of the State, for each 
volume of the reports so published; and he shall re- 
ceive such compensation for his services, not exceed- 
ing eighteen hundred dollars per year, during the 
time the Supreme Court Commission is in session; 
and at all other times not exceeding one thousand dol- 
lars yearly, payable out of the State treasury, in such 
installments as the Supreme Court, by order entered 
on its journal, directs.’’ Section 437, as amended by 
the act of January 17, 1881 (78 Ohio Laws, 14), provides 
for the mode of doing such printing and binding, un- 
der a contract to be'made by the secretary of state 
with a responsible person or firm, when and as often 
as heshall be authorized to do so by a resolution of 
the General Assembly. That section says: ‘Such 
contract shall not be for a longer period than two 
years; and such contractor shall have the sole and ex- 
clusive right to publish such reports, so far as the 
State can confer the same, during such period of two 
years, and shall be furnished with the manuscript to 
be printed, as provided in this chapter.’ It also pro- 
vides, not only for the printing and binding, and the 
furnishing to the State and the selling to the public, 
of copies of the volumes of the reports, but for the 
furnishing to the secretary of state of a prescribed 
number of advance sheets of the reports in forms of 
sixteen pages of printed matter. 

On the 17th of April, 1882, the General Assembly of 
the State of Ohio passed the following joint resolution 
(79 Ohio Laws, 249): ‘Joint resolution providing for 
the publication of the Ohio State Reports and the ad- 
vance sheets of the same. Beit resolved by the Gen- 
eral Assembly of the State of Ohio that the secretary 
of state beand he is hereby authorized to contract 
with some responsible person or firm to furnish mate- 
rial, print, bind and supply the State with three hun- 
dred and fifty copies of the thirty-eighth and any other 
subsequent volume or volumes of the Ohio State Re- 
ports that may be ready for publication within two 
years from the 23d day of June, 1882, said contract to be 
made with the lowest responsible bidder, as provided 
in section 2, article 15, of the Constitution, after first 
giving public notice to bidders for four weeks in some 
weekly newspaper published in Columbus, Ohio, and 
of general circulation in the State. Said contract to 
be made in accordance with the provisions and sub- 
ject to the limitations and instructions of section 487 
of the Revised Statutes, as to cost and otherwise, and 
shall include the advance sheets provided for in said 
section. The volume to be, in quality of paper and 
binding, equal to volume 1, Ohio State Reports, as 
provided by law.”’ 

On the 16th of June, 1882, in pursuance of that reso- 
lution, the secretary of state of the State of Ohio en- 
tered into a contract on behalf of that State, and in 
which it was named asthe party of the second part, 
with H. W. Derby & Co., of Columbus, Ohio, the ma- 
terial parts of which were as follows: H. W. Derby & 
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Co. agree tu furnish the material for, and to print and 
bind, on paper and in character and quality of bind- 
ing equal to volume 1, Ohio State Reports, in the man- 
ner in all respects, and with the expedition as provided 
by law, a sufficient number of copies of volume 38, 
and of the next succeeding volume or volumes, if any, 
of the Ohio State Reports, that might be ready for 
publication within two years from and after June 23, 
1882; to supply the State with a specified number of 
copies of each volume, when bound, at a specified price 
per volume; to supply the public with like copies at a 
specified, limited price; and to set up the matter fur- 
nished them in forms of sixteen pages, and furnish to 
the secretary of state printed copies of such forms. 
The State agreed that Derby & Co. “shall have the 
sole and exclusive right to publish the reports afore- 
said, so faras the said State of Ohio can confer the 
same, for and during the said period of two years, 
commencing with said 23d day of June, 1882, and that 
they shall moreover be furnished with all the manu- 
script thereof, to be printed, as provided by law.’’ 
Derby & Co. assigned all their right and interest in 
the contract to Banks & Brothers of New York city. 
The bill of complaint in the present case was filed by 
David Banks and A. Bleecker Banks, composing the 
firm of Banks & Brothers, against G. L. Manchester, 
in the Circuit Court of the United States for the 
Southern District of Ohio. It sets forth the matters 
above stated, and avers that Banks & Brothers have 
proeeeded to carry out all the terms and conditions of 
the contract, and that they and the State of Ohio are 
complying with its conditions; that the Supreme 
Court of Ohio has decreed that volumes 41 and 42 of 
the Ohio State Reports shall be published under, and 
are included in, the terms of the contract, and that no 
other persons have any right to publish the decisions 
which are to be contained in said volumes 41 and 42, 
except as authorized by Banks & Brothers; that the 
contract was made in pursuance of sections 436 and 
437 of the Revised Statutes of Ohio; that the plain- 
tiffs, on October 1, 1884, entered into an arrangement 
with ‘‘Tne Capital Printing and Publishing Com- 
pavy ” of Columbus, Ohio, by which that company 
was authorized to publish the decisions of the Su- 
preme Court of Ohio, aud of the Supreme Court Com- 
mission of Ohio, which were to be contained in, and 
to constitute what would be, the 41st and 42d Ohio 
State Reports, the same to be published in the Ohio 
Law Journal, a publication owned by said company; 
that under such arrangement that company, on the 14th 
of October, 1884, issued its No. 9 of-volume 6 of the 
Ohio Law Journal, and at the same time issued, as a 
supplement to that number, a certain book or publica- 
tion, containing among other cases one entitled ‘‘ The 
Scioto Valley Railway Company v. McCoy,” decided 
by the Supreme Court of Ohio, and which would ap- 
pear as a part of volume 42 of Ohio State Reports, and 
one entitled ‘** Bierce et al. v. Bierce et al.,” decided 
by the Supreme Court Commission of Ohio, and 
which would appear as a part of volume 41 of Ohio 
State Reports, and that before said book was issued, 
and on the 13th of October, 1884, E. L. De Witt, “re- 
porter for the Supreme Court of Ohio and of the Su- 
preme Court Commission of Ohio, in pursuance of the 
duties of his office, and for the benefit of the State of 
Ohio,” entered in the office of the librarian of Con- 
gress, at Washington, a printed copy of the title of 
said work, containing the said decisions, and did 
within ten days thereafter deposit in the said office, at 
Washington, two complete copies of said book. A 
copy of the said number of the Ohio Law Journal, 
with the book as a supplement, containing sixteen 
printed pages is attached to the bill. It shows the 
title of the book, or supplement, as entered in the of- 
fice of the librarian of Congress, and as afterward is- 





sued, namely, “Cases argued and determined in the 

Supreme Court and Supreme Court Commission of 
Ohio; and below the title and table on contents, 

and on the first page of the book, which is page 17, is 

printed the following: ‘‘ Entered according to the Act 

of Congress, in the year eighteen hundred and eighty- 

four, by E. L. De Witt, forthe State of Ohio, in the 

office of the Librarian of Congress, at Washington. 

[All rights reserved.]”’ 

The bill avers that that title was printed on each 
copy of the book issued by the Capital Printing & 
Publishing Company, as was also the above notice of 
copyright; that the defendant, on November 5, 1884, 
issued Nos. 22 and 23 of volume 1 of a book entitled 
* The American Law Journal,” in one of which num- 
bers he printed and published the said case of Bierce 
etal. v. Bierce et al., and in the other of which he 
printed and published the said case of Scioto Valley 
Ry. Co. v. McCoy; that prior to the said publication by 
defendant neither of said cases had been published 
except in the hook so issued on the 14th of October by 
the Capital Printing & Publishing Company, and that 
those cases were copied by the defendant from the 
book so copyrighted by De Witt for the State of Ohio. 
Copies of such publications of the defendant are an- 
nexed to the bill. 

It further avers that defendant has declared to the 
plaintiff, in writing, his intention to disregard their 
rights, and to continue the publication of the Ameri- 
can Law Jouraal of the decisions of the Supreme 
Court and Supreme Court Commission of Ohio. 

The prayer of the bill is for an injunction perpetu- 
ally restraining the defendant from printing and pub- 
lishing the decisions which will appear in volumes 41 
and 42, Ohio State Reports, and for an injunction to 
that effect pendente lite. , 

The defendant answered the bill. The answer de- 
nies that the Supreme Court of Ohio has decreed that 
volumes 41 and 42 of the Ohio State Reports shall be 
published under and are included iu the terms of the 
contract with Derby & Co., and that no other persons 
have the right to publish the decisions which are to be 
contained in said volumes 41 and 42, except as author- 
ized by the plaintiffs. It alsodenies that the attempt 
on the part of Mr. De Witt, the reporter, to obtain a 
copyright on the book and printed matter described 
in the bill, and published by the Capital Printing & 
Publishing Company, was in pursuance of his duties 
as reporter; and denies that the attempted copyright 
by the reporter was for the benefit of the State of Ohio, 
and denies that the contract referred to was made in 
pursuance of section 436o0f the Revised Statutes, but 
avers that it was made under section 437 and the joint 
resolution referred to. It also avers that the opinions 
and decisions of the Supreme Court and Supreme 
Court Commission of Ohio, referred to in the bill as 
having been published by the defendant in the Ameri- 
can Law Journal, were exclusively the work of the 
judges composing those courts: that the reporter per- 
formed no work in preparing the said opinions and de- 
cisions; that it is the universal custom and practice of 
those courts that the judge to whom is assigned the 
preparing of the opinion prepares not only the opin- 
ion, but also the statement of the case and the sylla- 
bus, the latter being subject to revision by the judges 
concurring in the opinion; that the reporter takes 
no part and performs no labor in preparing the sylla- 
bus, the statement of the case and the opinion; that 
the duty of the reporter consists in preparing abstracts 
of arguments of counsel, tables of cases, indexes, read- 
ing proof and arranging the cases in their proper order 
in the volumes of reports; and that the reporter is 
paid a stated annual salary out of the treasury of the 
State, fixed by law, and has no pecuniary interest in 
the publication of the reports. The plaintiffs filed a 
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formal demurrer to the answer; but no such pleading 
being authorized by the rules in equity, the case was 
heard upon billand answer, and a decree was entered 
dismissing the bill, from which decree the plaintiffs 
have appealed. 

The decision of the Circuit Court is reported in 23 
Fed. Rep. 143. The court held (1) that no duty was 
imposed upon the reporter by the statutes of Ohio be- 
fore mentioned to secure a copyright, for the use of the 
State for any volume of reports published by virtue of 
@ contract made by the secretary of state under sec- 
tion 437; (2) that there was nothing in the statute 
which authorized thereporter or any other person to 
acquire a copyright in the opinions or decisions of the 
judges; (3) that the copyright of a volume would not 
interfere with the free publication of every thing which 
was the work of the judges, including the syllabus 
and the statement of the case, as well as the opinion, 
but would protect only the work of the reporter, 
namely, the indexes, the tables of cases and the state- 
ments of points made and authorities cited by coun- 
sel. 

Rule 60 in equity authorizes plaintiff, insteal of fil- 
ing a replication to an answer, to set the cause down for 
bearing upon bill and answer. In such case allegations 
of new matter in the answer are to be taken as true. 
2 Dan. Ch. Pr. (4th Am. ed.) 982, note 1; Brinckerhoff 
v. Brown, 7 Johns. Ch. 217, 223, Perkins v. Nichols, 11 
Allen, 542, 544; Leeds v. Insurance Co.,2 Wheat. 380, 
384. In the present case it is to be taken as true, as 
alleged in the answer, that what the defentant pub- 
lished in the American Law Journal was exclusively 
the work of the judges, comprising not only the opin- 
ion or decision of tbe court or the commission, but 
also the statement of the case, and the syllabus or head- 
note. The copies of the publications made by the de- 
fendant, which are appended to the bill, show that the 
two cases referred to, published by him, consist in 
each case of only the syllabus or head-note, the state- 
ment of the case, the names of the counsel for the re- 
spective parties, and the opinion or decision of the 
court. 

The copy of the supplement to No. 9 of volume 6 of 
the Ohio Law Journal, appended to the bill, shows 
that what Mr. De Witt undertook to obtain a copy- 
right for, for the State of Ohio, in respect of the two 
cases referred to, was a report of each, consisting of 
the head-note or syllabus, the statement of the case, 
the names of the counsel for the respective parties 
and the decision or opinion of the court, all in identi- 
cal language, iu each case, with what was so afterward 
printed and published by the defendantin the Ameri- 
can Law Journal, except that in the case of Scioto 
Valley Ry. Co. v. McCoy the words **(To appear in 42 
Obio St.),”’ and in the case of Bierce et al. v. Bierce et 
al., the words ‘* (To appear in 41 Ohio St.)’’ printed in 
the publication in the Ohio Luw Journal, do not ap- 
pearin the defendant’s publication. It is therefore 
clear that in respect of the publication complained of, 
the reporter was not the author of any part of the 
matter for which he undertook to take a copyright for 
the State of Ohio. 

Although the Constitution of the United States, in 
section 8 of article 1, provides that the Congress shall 
have puwer *“‘to promote the progress of science and 
useful arts by securing for limited times to authors 
and inventors the exclusive right to their respective 
writings and discoveries,’ yet the means for securing 
such right to authors are to be prescribed by Congress. 
It has prescribed sucha method, and that method is 
to be followed. No authority exists for obtaining a 
copyright beyond the extent to which Congress has 
authorized it. A copyright cannot be sustained as a 
right existing at common law; but as it exists in the 
United States it depends wholly on the legislation of 





Congress. Wheaton v. Peters, 8 Pet. 591, 662, 663. Sec- 
tion 4952 of the Revised Statutes of the United States 
provides that “any citizen of the United States, or 
resident therein, who shall be the author, inventor, 
designer or proprietor of any book, * * * and 
the executors, administrators or assigns of any such 
person shall, upon complying with the provisions of 
this chapter’’ (chapter 3 of title 60) “* have the sole lJib- 
erty of printing, reprinting, publishing, completing, 
copying, executing, finishing and vending the same.” 
This right is granted for the term of twenty-eight 
years from the time of recording the title of the book 
in the manner directed in the statute; and section 
4954 provides that “the author, inventor or designer, if 
he be still living and a citizen of the United States, or 
resident therein, or his widow or children,if he be 
dead, shall have the same exclusive right continued 
for the further term of fourteen years,’’ upon record- 
ing the title of the work a second time, and comply- 
ing with all other regulations in regard to original 
copyrights, within six months before the expiration 
of the first term. 

We are of opinion that these provisions of the stat- 
ute do not cover the case of the State of Ohio in refer- 
ence to what Mr. De Witt undertook to obtain a copy- 
right for, for the benefit of that State, in the present 
instance. Mr. De Witt, although he may have been a 
citizen of the United States, or a resident therein, was 
not the author, inventor. designer or proprietor of the 
syllabus, the statement §t the case or the decision or 
opinion of the court. The State therefore could not 
become the assignee of Mr. De Witt as such author, 
inventor, designer or proprietor. The State cannot 
properly be called a citizen of the United States, or a 
resident therein, nor could it ever be in a condition to 
fall within the description in section 4952, or section 
4954. The copyright claimed to have been taken out 
by Mr. De Witt in the present case being a copyright 
‘for the State,’’ is to be regarded as if it had been a 
copyright taken out in the name of the State. Whether 
the State could take out a copyright for itself, or could 
enjoy the benefit of one taken out by an individual 
for it, as the assignee of a citizen of the United States, 
or aresident therein, who should be the author of a 
book, is a question not involved in the present case, 
and we refrain from considering it, and from consid- 
ering any other question than the one above indi- 
cated. In no proper sense can the judge, who in his 
judicial capacity prepares the opinion or decision, the 
statement of the case and the syllabus or head-note, 
be regarded as their author or their proprietor, in the 
sense of section 4952, 80 as to be able to confer any 
title by assignment on the State, sufficient to author- 
ize it to take a copyright for such matter, under that 
section, as the assignee of the author or proprietor. 
Judges as is well understood, receive from the public 
treasury a stated annual salary, fixed by law, and can 
themselves have no pecuniary interest or proprietor- 
ship as against the public at large in the fruits of their 
judicial labors. This extends to whatever work they 
perform in their capacity as judges, and as well to the 
statements of cases and head-notes prepared by them 
as to the opinions and decisions themselves. 

The question is one of public policy, and there has 
always been a judicial consensus, from the time of the 
decision in the case of Wheaton v. Peters, 8 Pet. 591, 
that no copyright could under the statutes passed by 
Congress be secured in the products of the labor done 
by judicial officers in the discharge of their judicial 
duties. The whole work done by the judges consti- 
tutes the authentic exposition and interpretation of 
the law, which, binding every citizen, is free for pub- 
lication to all, whether it is a declaration of unwrittem 
law, or an interpretation of a Constitution or statute. 
Nash v. Lathrop, 142 Mass. 29, 35. 
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In Wheaton v. Peters, at page 668, it was said by this 
court that it was “ unanimously of opinion that no re- 
porter has or can have any copyright in the written 
opinions delivered by this court; and that the judges 
thereof cannot confer on any reporter any such right.”’ 
What a court or a judge thereof cannot confer on a re- 
porter as the basis of a copyright in him, they cannot 
confer on any other person or on the State. 

The decree of the Circuit Court is affirmed. 


—>——_—— 


UNITED STATES SUPREME COURT AB- 
STRACT. 

ConTEMPT— COMMITMENT— PROCEDURE — SUPREME 
COURT—PRESUMPTIONS.— Where a contempt has been 
committed in the presence of the court, and the 
offender, immediately after leaves the court-room, go- 
ing into another room in the same building, the court 
still bas jurisdiction, at least on the day of the offense, 
to order his arrest and imprisonment, without first 
ordering an attachment to bring him before the court. 
The grounds upon which the petitioner claims that 
the Circuit Court was without jurisdiction to make 
the order committing him to jail are: (1) That the or- 
der was made inhis absence; (2) that it was made 
withoat his having had any previous notice of the in- 
tention of the court to take any steps whatever in re- 
lation to the matters referred to in the order; (3) that 
it was made without giving him any opportunity of 
being first heard in defense of the charges therein 
made against him. The second and third of these 
grounds may be dismissed as immaterial in any inquiry 
this court is at liberty, upon this original application, 
to make; for upon the facts recited in the order of 
September 3, showing a clear case of contempt com- 
mitted in the face of the Circuit Court, which tended 
to destroy its authority, and, by violent methods, to 
embarrass and obstruct its business, the petitioner was 
not entitled, of absolute right, either to a regular trial 
of the question of contempt, or to notice by rule of 
the court’s intention to proceed against him, or to op- 
portunity to make formal answer to the charges con- 
tained in the order of commitment. It is undoubt- 
edly a general rule in all actions, whether prosecuted 
by private parties or by the government—that is, in 
civil and criminal cases—that ‘‘a sentence of a court 
pronounced against a party without hearing him or 
giving him an opportunity to be heard, is not a judi- 
cial determination of his rights, and is not entitled to 
respect in any other tribunal.’’ Windsor v. McVeigh, 
93 U.S. 274, 277. But there is another rule of almost 
immemorial antiquity, and universally acknowledged, 
which is equally vital to personal liberty, and to the 
preservation of organized society, because upon its 
recognition and enforcement depend the existence 
and authority of the tribunals established to protect 
the rights of the citizen, whether of life, liberty or 
property, and whether assailed by the illegal acts of 
the government or by the lawlessness or violence of 
individuals. It has relation to the class of contempts 
which, being committed in the face of a court, imply 
a purpose to destroy or impair its authority, to ob- 
struct the transaction of its business, or to insult or to 
intimidate those charged with the duty of adminis- 
tering the law. Blackstone thus states the rule: “If 
the contempt be committed in the face of the court, 
the offender may be instantly apprehended and im- 
prisoned, at the discretion of the judges, without any 
further proof or examination. But in matters that 
arise at a distance, and of which the court cannot have 
so perfect a knowledge, unless by the confession of the 
party or the testimony of others, if the judges upon 
affidavit see sufficient ground to suspect that a con- 
tempt has been committed, they either make a rule 





on the suspected party to show cause why an attach- 
ment should not issue against him, or in very flagrant 
instances of contempt, the attachment issues in the 
first instance, as it also doesif no sufficient cause be 
shown to discharge; and thereupon the court confirms 
and makes absolute the original rule.” 4 Bl. Com. 286. 
In Bacon’s Abridgement, title ‘‘ Courts,’’ E., it is laid 
down that ‘‘every court of record, as incident to it, 

may enjoin the people to keep silence, under a pain, ~ 
and impose reasonable fines, not only on such as shall 
be convicted before them of any crime on a formal 
prosecution, but also on all such as shall be guilty of 
any contempt in the face of the court, as by giving 
opprobrious language to the judge, or obstinately re- 
fusing to do their duty as officers of the court, and 
immediately order them into custody.” “It is utterly 
impossible,’’ said Abbott, C. J., in Rex v. Davison, 4 
Barn. & Ald. 329, 333, ** that the law of the land can be 
properly administered, if those who are charged with 
the duty of administering it have not power to pre- 
vent instances of indecorum from occurring in their 
own presence. That power has been vested in the 
judges, not for their personal protection, but for that 
of the public. And a judge will depart from his 
bounden duty if he forbears to use it when occasions 
arise which call for its exercise.’”” To the same effect 
are the adjudications by the courts of this couutry. 
In State v. Woodfin, 5 red. 199, where a person was 
fined for a contempt committed in the presence of the 
court, it was said: ‘‘ The power to commit or fine for 
contempt is essential to the existence of every court. 
Business cannot be conducted unless the court can 
suppress disturbances, and the only means of doing 
that is by immediate punishment. A breach of the 
peace in facie curie is a direct disturbance, and a pal- 
pable contempt of the authority of the court. Itisa 
case that does not admit of delay, and the court would 
be without dignity that did not punish it promptly, 
and without trial. Necessarily there can be no in- 
quiry de novo in another court as tothe truth of the 
fact. There is no mode provided for conducting such 
an inquiry. There is no prosecution, no plea, nor is- 
sue upon which there can be a trial.’’ Soin Whittem 
v. State, 36 Ind. 211: “‘ Where the contempt is com- 
mitted in the presence of the court, and the court acts 
upon view, and without trial. and inflicts the punish- 
ment, there will be no charge, no plea, no issue and 
no trial; and the record that shows the punishment 
will also show the offense, and the fact that the court 
had found the party guilty of the contempt. On ap- 
peal to this court any fact found by the court below 
would be taken as true, and every intendment would 
be made in favor of the action of the court.’’ Again, 
in Ex parte Wright, 65 Ind. 508, the court, after ob- 
serving that a direct contempt is an open insult in the 
face of the court to the persons of the judges while 
presiding, or a resistance to its powers in their pres- 
ence, said: ‘‘ For a direct contempt the offender may 
be punished instantly by arrest and fine or imprison- 
ment, upon no further proof or examination than 
what is known to the judges by their senses of seeing, 
hearing,” etc. 4 Steph. Com., bk. 6, chap. 15; 1 Tidd. 
Pr. 479, 480; Ex parte Hamilton, 51 Ala. 68; People v. 
Turner, 1 Cal. 155. It is true, as counsel suggest, that 
the power which the court has of instantly punishing, 
without further proof or examination, contempts com- 
mitted in its presence, is one that may be abused, and 
may sometimes be exercised hastily or arbitrarily. 
But that is not an argument to disprove either its ex- 
istence or the necessity of its being lodged in the 
courts. That power cannot be denied them, without 
inviting or causing such obstruction to the orderly and 
impartial administration of justice as would endanger 
the rights and safety of the entire community. What 
was said in Ex parte Kearney, 7 Wheat. 39, 45, may be 
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here repeated: ‘* Wherever power is lodged it may be 


abused. But this forms no solid objection against its 
exercise. Confidence must be reposed somewhere; 
and if there should be an abuse, it will be a public 
grievance, for which a remedy may be applied by the 
Legislature, and is not to be devised by courts of jus- 
tice.” It results from what has been said that it was 
comyetent for the Circuit Court, immediately upon 
the commission, in its presence, of the contempt re- 
cited in the order of September 3, to proceed upon 
its own knowledge of the facts, and punish the 
offender, without further proof, and without issue or 
trial in any form. It was not bound to hear any ex- 
planation of his motives, if it was satisfied—and we 
must conclusively presume, from the record before us, 
that it was satisfied, from what occurred under its 
own eye and within its hearing—that the ends of jus- 
tice demanded immediate action, and that no ex- 
planation could mitigate his offense, or disprove the 
fact that he had committed such contempt of its au- 
thority and dignity as deserved instant punishment. 
Whether the facts justified such punishment was for 
that court to determine under its solemn responsibil- 
ity to do justice, and to maintain its own dignity and 
authority. In re Chiles, 22 Wall. 157, 168. Its conclu- 
sion upon such facts, we repeat, is not, under the stat- 
utes regulating the jurisdiction of this court, open to 
inquiry orreview in this collateral proceeding. Jur- 
isdiction of the person of the petitioner attached in- 
stantly upon the contempt being committed in the 
presence of the court. That jurisdiction was neither 
surrendered nor lost by delay on the part of the Cir- 
cuit Court in exercising its power to proceed, without 
notice and proof, and upon its own view of what oc- 
curred, to immediate punishment. The departure of 
the petitioner from the court-room to another room, 
near by, in the same building, was his voluntary act. 
And his departure, without making some apology for 
or explanation of his conduct, might justly be held to 
aggravate his offense, and to make it plain that con- 
sistently with the public interests there should be no 
delay upon the part of the court in exerting its power 
to punish. If inorder to avoid {punishment he had 
absconded or fled from the building immediately after 
his conflict with the marshal, the court in its discre- 
tion, and as the circumstances rendered proper, could 
have ordered process for his arrest,and give him an 
opportunity, before sending him to jail, to answer the 
charge of having committed acontempt. But in such 
a case the failure to order his arrest, and to give him 
such opportunity or defense, would not affect its 
power toinflict instant punishment. Jurisdiction to 
inflict such punishment having attached while he was 
in the presence of the court, it would not have been 
defeated or lost by his flight and voluntary absence. 
Upon this point the decision in Middlebrook v. State, 
43 Conn. 268, isinstructive. That was acase of con- 
tempt committed by a gross assault upon another in 
open court. The offender immediately left the court- 
house and the State. The court made reasonable ef- 
forts to procure his personal attendance, and those 
failing, a judgment was entered in his absence, 
sentencing him to pay a fine and to be imprisoned for 
contempt of court. One of the questions presented for 
determination was whether there was jurisdiction of 
the person of the absent offender. The court said: 
**The offense was intentionally committed in the pres- 
ence of the court. When the first blow was struck, 
that instant the contempt was complete, and jurisdic- 
tion attached. It did not depend upon the arrest of 
the offender, nor upon his being in actual custody, nor 
even upon his remaining in the presence of the court. 
When the offense was committed he was in the pres- 
ence, and constructively at least, inthe power of the 
court. He may by flight escape merited punishment; 








but that cannot otherwise affect the right or the power 
ofthe court. Before the court could exert its pewer, 
the offender, taking advantage of the confusion, ab- 
sented himself and went beyond the reach of the 
court; but nevertheless the jurisdiction remained, 
and if was competent for the court to take such action 
as might be deemed advisable, leaving the action to 
be enforced, and the sentence carried into execu- 
tion, whenever there might be an opportunity to de 
so. If it was necessary that the judgment should be 
preceded by atrial, and the facts found upon a judi- 
cial hearing, as with ordinary criminal cases, it would 
be otherwise. Butin this proceeding nothing of the 
kind was required. The judicial eye witnessed the 
act, and the judicial mind comprehended all the cir- 
cumstances of aggrevation, provocation or mitigation, 
and the fact being thus judicially established, it oly 
remained for the judicial arm to inflict proper punish- 
ment.” Itia true that the present case differs from 
the one just cited in that the offender did not attempt 
by flight to escape punishment for his offense; but 
that circumstance could not affect the power of the 
Circuit Court, without trial or further proof, to inflict 
instant punishment upon the petitioner for the con- 
tempt committed in its presence. It was within the 
discretion of that court, whose dignity he had in- 
sulted, and whose authority he had openly defied, to 
determine whether it should, upon its own view of 
what occurred, proceed at once to punish him, or 
postpone action until he was arrested upon process, 
brought back into its presence, and permitted to make 
defense. Any abuse of that discretion would be at 
most an irregularity or error, not affecting the juris- 
diction of the Circuit Court. We have seen that it is 
asettled doctrinein the jurisprudence both of Eng- 
land and this country, never supposed to be in conflict 
with the liberty of the citizen, that for direct con- 
tempts committed in the face of the court, at least one 
of superior jurisdiction, the offender may in its dis- 
cretion be instantly apprehended and immediately im- 
prisoned, without trial or issue, and without other 
proof jof its actual knowledge of what occurred; 
and that according toan unbroken chain of authori- 
ties, reaching back to the earliest times, such power, 
although arbitrary in its nature and liable to abuse, is 
absolutely essential to the protection of the courts in 
the discharge of their functions. Without it judi- 
cial tribunals would be at the mercy of the disorderly 
and violent, who respect neitherthe laws enacted for 
the vindication of public and private rights, nor the 
officers charged with the duty of administering them. 
To say in case of a contempt such as recited in the or- 
der below that the offender was accused, tried, ad- 
judged to be guilty and imprisoned, without previous 
notice of the accusation against bim and without an 
opportunity to be heard, is nothing more than an ar- 
gument or protest against investing any court, how- 
ever exalted, or however extensive its general juris- 
diction, with the power of proceeding summarily, 
without further proof or trial, for direct contempts 
committed iu its presence. Nor in our judgment is it 
an accurate characterization of the present case to say 
that the petitioner’s offense was committed “‘ at a time 
preceding and separate from the commencement of 
his prosecution.”” His misbehaviorin the presence of 
the court, his voluntary departure from the court- 
room without apology for the indignity he put upon 
the court, his going a few steps, and under the circum- 
stances detailed by him, into the marshal’s room in 
the same building where the court was held, and the 
making of the order of the commitment, took place 
substantially on the same occasion, and constituted,in 
legal effect, one continuous, complete transaction, oc- 
curring on the same day, and at the same session of 
thecourt. The jurisdiction therefore of the Circuit 
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Court to enter an order for the offender’s arrest and 
imprisonment was as full and complete as when he 
was in the court-room in the immediate presence of 
the judges. Noy. 12, 1888. Inre Terry. Opinion by 
Harlan, J. 


FRAUDULENT CONVEYANCE—WHAT CONSTITUTES — 
CONSTRUCTIVE FRAUD.—A preferential assignment by 
an insolvent firm of a stock of gouds for the benefit of 
creditors, which provides that the assignors shall re- 
main in possession and continue the business, which 
is not recorded or made known to third parties until 
an unpreferred creditor is about to obtain judgment, 
and under which the assignors are allowea to con- 
tinue the business the same as before until they are 
declared bankrupts, is void, as being intended to hin- 
der and delay creditors, though no actual fraudulent 
intent is shown. The principles, if not the exact lan- 
guage, of the statute of 13 Elizabeth,have been accepted 
in the equitable jurisprudence of nearly all the States 
of common-law origin, and they are the law of North 
Carolina, with a modification which is attempted to be 
applied to this case; that is, that where the question 
of the validity of an instrument of this kind, or any 
other conveyance of property, depends upon its 
fraudulent character, it must be shown that the 
grantee participated in the fraud and the fact that the 
grantor alone is guilty of it is not sufficient to invali- 
date the instrument. Conceding this to be the doc- 
trine of the State of North Carolina, we are of opin- 
ion that it can have no important application to the 
case before us, because the fraud here is one in law, as 
distinguished from actual fraud; that is to say, that 
while the parties to this transaction, either grantors or 
grantees, probably never had in view the ultimate loss 
of the debts of the unsecured creditors by their acts, 
and may really have supposed that they were taking 
the best means to insure payment to them all, yet the 
law has said that the means which they took is to be 
regarded as a fraud in law by necessary implication. 
All experience has shown how very common it is for 
failing or insolvent debtors who have any considerable 
means on hand, and especially in cases where a mer- 
cantile business of considerable value is still going on, 
to delude themselves with the idea that, if they can 
get time, they can pay their debts; that if their cred- 
itors will delay until they can make such arragements 
as they believe themselves capable of, that they will 
be able to pay everybody, and even to save a very con- 
siderable surplus out of their business. This delusion 
leads them to undertake to obtain this delay by means 
which the law does not sanction. If the creditors re- 
fuse to extend time on their obligations, and thus give 
them the delay which they deem necessary, or if they 
fear to expose their condition to their creditors, they 
adopt, in many instances, the principle of making an 
absolute sale to certain friends, who will settle up their 
affairs, and return to them any surplus; or they make 
assignments or deeds of trust, conveying the title to 
all their property to some trustee or assignee, and 
vesting it in them; thus opposing an obstruction to the 
efforts of creditors at law to collect the amounts 
which may be due to them. In this manner they fre- 
quently take the law into their own hands, and at- 
tempt to secure that delay which can only be obtained 
by the consent of the creditors, or by such a convey- 
ance as leaves the creditors in no worse condition 
than they were before. It has always been held that 
whatever transfer of this character, that is, of the title 
to property by a failing or insolvent debtor, may be 
valid, any instrument which secures to the assignor 
an interest in or an unlimited control over the prop- 
erty conveyed, and which has the effect of hindering 
or delaying creditors, is void, as being a fraud upon 
those creditors. A very similar case to the one before 
us was that of Griswold v. Sheldon, 4 N. Y, 581, in 





which the court decided that the mortgage, which, be- 
sides permitting the mortgagor, by its terms, to retain 
possession of the goods, and on its face conferred on 
him the power to sell and dispose of them as his own, 
was therefore fraudulent and void in law as to cred- 
itors. Another decision of like character was made in 
Nicholson v. Leavitt, 6 N. Y. 510, the head-note of 
which correctly expresses what was decided, in the 
following words: ‘‘An assignment by insolvent debt- 
ors of their property to trustees for the benefit of their 
creditors, authorizing the trustees to sell the assigned 
property upon credit, is fraudulent and void as against 
the creditors of the assignors.’’ This is founded upon 
the ground that such a provision has the effect of hin- 
dering and delaying creditors. A very instructive 
case, and very like the one before us, is that of Davis 
v. Ransom, 18 Ill. 396. A chattel mortgage of a stock 
of goods had been made, reciting the indebtedness of 
the mortgagor, but with an agreement that he should 
keep possession of the goods, and sell them in the 
usual course of trade. Out of the proceeds he was to 
pay certain preferred creditors, dividing the remain- 
der pro rata among the others, with the right in the 
mortgagee to take possession of the property under 
certain contingencies. This mortgage was held void 
upon the principles already cited. To the same effect 
is the case of Bank v. Hunt, 11 Wall. 392, which cites 
with approval the case of Griswold v. Sheldon, supra. 
But this whole subject has been so frequently dis- 
cussed in the American courts that it would be an im- 
mense labor to go very extensively into the authori- 
ties. The prevailing doctrine however is unquestion- 
ably that which we have stated; and its fundamental 
essence is, that an insolvent debtor making an assign- 
ment, even for the benefit of his creditors, cannot re- 
serve to himself any beneficial interest in the property 
assigned, or interpose any delay, or make provisions 
which would hinder and delay creditors from their 
lawful modes of prosecuting their claims. Nov. 19, 
1888. Means v. Dowd. Opinion by Miller, J. 


STATUTES —REPEAL—NEW YORK CONSOLIDATION 
ACT — EX POST FACTO — PROSPECTIVE OPERATION 
—(l) The Penal Code of New York, section 72, 
prescribing the punishment for bribery, repealed New 
York city charter, section 100, and subsequently the 
Consolidation Act, the purpose of which was to codify 
the existing laws local to the city, passed July 1, 1882, 
to take effect March 1, 1883, re-enacted section 100 as 
section 58 of the new act. The Penal Code, section 
725, which took effect December 1, 1882, excepted from 
its operation acts granting or amending the charters 
of municipalities, except as repealed by subsequent 
laws. The Consolidation Act provided that as to the 
operation of the two acts, the Penal Code should be 
treated as taking effect after the former act. Held, 
that section 725 did not preserve section 100 of the for- 
mer charter as section 58 of the Consolidation Act, 
but that section 72 became the law applicable to 
bribery in the city, as to cases arising after its passage. 
Following People v. Jaehne, 103 N. Y. 182, and Same 
v. O’Neill, 109 id. 261. (2) Though said section 72, 
which increased the penalty for bribery, was by its 
adoption by the Consolidation Act made applicable to 
bribery in the city committed before it took effect, 
and as to such is void, its validity is not affected as to 
offenses arising after April 1, 1883, when both the Con- 
solidation Act and the Penal Code were in force. 
Nov. 12, 1888. Jaehne v. People. Opinion by Fuller, 
Cc. J. 


——___¢ 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CARRIERS — OF GOODS — DELIVERY —TO HOLDER OF 
UNINDORSED BILL OF LADING.—A carrier is liable for . 
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goods consigned to the shipper and delivered without 
orders to a person who ordered the goods and to 
whom the shipper had sent an unindorsed bill of lad- 
ing, drawing on him through a bank for the price, and 
uccumpanying the draft with another bill of lading 
and an order for the goods to be delivered on pay- 
ment of the draft, though the company was ignorant 
of the sending of the other bill of lading and draft, as 
well as of the fact that the goods were not paid for. 
Appellant insists tbat it was not in fault in delivering 
the goods to Evans for the reason thut the delivery to 
him of the bill of lading was in effect an assigument 
of the goods and invested him with a right to demand 
and receive them. We are referred to many authori- 
ties which are claimed to support this view. One of 
these is Bank v. Transportation Co., 69 N. Y. 374. An 
examination of that case aud of the cases therein 
cited will show that what the court really decided 
was that a delivery of the forwarder’s receipt with- 
out assigment, but with intent that the title to the 
goods for which it was given or an interest therein 
should be thereby transferred, would be effectual to 
accomplish the transfer intended. Other authorities 
cited by appellant are to the same effect. In this case 
it was the intention of the canning company to retain 
the title and right of possession in itself until the 
price of the goods should be paid. The bill of lading 
required the delivery of the} goods to the consignor. 
It did not provide for delivery to bearer or order, but 
to the Elgin Canning Company. Therefore it is clear 
that the forwarding of the bill of lading to Evans with 
directions to pay the draft and obtain the order for 
the goods did not invest him with any right to the 
goods as against the consignor. But it is said that de- 
fendant was justified in delivering the goods to Evans 
because of his possession of the bill of lading. The 
cases of Lickbarrow v. Mason, 1 Smith Lead. Cas. *838, 
with annotations; Dows v. Greene, 24 N. Y. 688; Al- 
len v. Williams, 12 Pick. 297, and others, are cited in 
support of this claim. It is true that statements were 
made in some if not all of those cases which, con- 
sidered apart from the connection in which they are 
found, might seem to sustain the claim; but when 
they are considered in connection with the facts of 
the cases where found, and the general conclusions of 
the court which made them, we think they go no 
further than to hold that the delivery of an unin- 
dorsed bill of lading would be a good symbolical de- 
livery of the goods it represented, where such was the 
intent and purpose of the parties. In Fearon v. Bow- 
ers, reported in 1 Smith Lead Cas. *782, cited by ap- 
pellant, the consignor had sent two bills of lading, one 
of which was indorsed to one person and the other to 
another, and the court held that a delivery might be 
made to the holder of either bill. That case has but 
little relation to the principle involved in this. Ap- 
pellant insists that the bill of lading is like a promis- 
sory note, in that possession is prima facie evidence of 
ownership; but we do not think that such is the case. 
A bill of lading is a non-negotiable instrument. Bank 
v. Railway Co., 67 Iowa, 534. The following language 
is pertinent: ‘ Bills of lading are regarded as so much 
cotton, grain, iron or other articles of merchandise. 
* * * They are in commerce a very different thing 
from bills of exchange and promissory notes, answer- 
ing a different purpose and performing a different 
function.” Also: *‘It is not a representative of money 
used for transmission of money or for the payment of 
debts or for purchases. I[t does not pass from hand to 
hand as bank-notes or coin. It is a contract for the 
performance of a certain duty. True, it isa symbol of 
ownership of the goods covered by it—a _ repre- 
sentative of those goods; but if the goods them- 
selves be lost or stolen, no sale of them by 
the finder or thief, though to a bona fide pur- 











chaser for value, will divest the ownership of the per- 
son who lost them, or from whom they were stolen.’’ 
Shaw v. Railroad Co., 101 U. 8. 557. See also Hutch. 
Carr., § 348. In 2 Pars. Cont. 292, it is said: ‘* The con- 
signor frequently sends to a cousignee a bill not in- 
dorsed, and then sends to his own agent in or within 
reach of the same port an indorsed bill—it may be in. 
dorsed in blank, or to the agent, or to the party or- 
dering the goods—and the consignor sends to his agent 
with the bill orders to deliver the bill to the party 
ordering the goods, or to receive the goods and de- 
liver them to him, provided payment be made or se- 
cured, or such other terms as the consignor prescribes 
are complied with. This course secures to the con- 
signor, beyond all question, the right and power of re- 
taining the goods until the price for them is paid or 
secured to him.”’ This is not only in point, but seems 
to be sound in principle. The fact that Evans pre- 
sented the bill of lading in this case was not sufficient 
to overcome the presumption which the terms of the 
bill raised that the consignee was the owner of the 
goods. That such is the presumption is well estab- 
lished. Congar v. Railroad Co., 17 Wis. 485; Krulder 
v. Ellison, 47 N. Y. 37; Lawrence v. Minturn, 17 How. 
100; Alderman v. Railroad Co., 115 Mass. 234. See also 
Tuttle v. Becker, 47 lowu, 486; 1 Benj. Sales, §§ 577, 
579; 2 Am. & Eng. Cyclop. Law, 242, 243. The contract 
with the canning company required the defendant to 
deliver the goods to the consignor. The unindorsed 
bill of lading presented by Evans was evidence that 
the contract was still in force, and that the canning 
company was then the owner of the goods. The de- 
livery to Evans was not authorized, and was made by 
defendant at its own risk. Hutch. Carr., §§ 129, 130, 
344. But it is said that the canning company clothed 
Evans with the apparent right to demand the goods, 
and that since *‘ one of two innocent parties must suf- 
fer a loss from the wrong of another, the loss should 
fall upon the party who put it in the power of that 
other to perpetrate the wrong.” This case does not 
fall within that rule, for as we have seen the posses- 
sion of the bill of lading, without indorsement or other 
evidence of assignment, did not vest Evans with any 
apparent right to the property. The loss resulted from 
the negligence of defendant in not insisting upon 
proper evidence of an assignment before it surren- 
dered the goods. Iowa Sup. Ct., Oct. 22, 1888. Wey- 
and vy. Atchison, T. & S. F. Ry. Co. Opinion by Rob- 
inson, J. 


CONTRACT—RESTRAINT OF TRADE—‘‘ ANY ENGAGE- 
MENT ’’—‘‘ ANY BUSINESS ’’—INVALIDITY.—A contract 
was entered into between a foreman tailor and his 
employer, whereby the foreman agreed not to leave 
the service of the tailor, or enter the service or em- 
ploy of any other persons, or enter into any engage- 
ment or be concerned or interested in carrying on, 
either on his own account or otherwise, any business 
whatsoever within the distance of one mile of a speci- 
fied place, or any other place of business of the em- 
ployer which he then or thereafter might have during 
the continuance of the term of three years, or after- 
ward during the further period of two years. Held, 
that the restraint imposed by such covenant was un- 
reasonable, and that the covenant was not divisible 
into two parts, and could not be enforced. I am asked 
by the plaintiff's counsel to break up the agreement, 
and read it as if the words of the agreement were not 
to carry on the business of a tailor or any other busi- 
ness, and then to give effect to the words ‘‘the busi- 
ness of a‘tailor,’’ and to reject the words ‘‘any other 
business.”” But the rule to be applied is that laid 
down by Willes, J., in Pickering v. The Ilfracombe 
Railway Co., L. R., 3 C. P. 235: “*The general rule is 
that, where you cannot sever the illegal from the legal 
part of a covenant, the contract is altogether void; 
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but, where you can sever them, whether the illegality 
be created by statute or by the common law, you may 
reject the bad part and retain the good.” This being 
the rule, it is impossible to accede to the plaintiff's 
contention, for that would be in fact to create a new 
covenant altogether, instead of explaining the existing 
covenant. The case of Baines v. Geary, 35 Ch. Div. 
154, has also been pressed upon me by the plaintiff's 
counsel; but there the covenant was divisible into 
two parts, which fact distinguishes that case from the 
present case. Chan. Div., May 29, 1888. Baker v. 
Hedgecock. Opinion by Chitty, J. 59 L. T. Rep. (N. 
8.) 361. 


GAMBLING — OPTIONS.— A contract entered 
into in the State of Illinois for the purchase of 150 cars 
of coal at a fixed price, to be delivered within certain 
dates, with the privilege of ordering an additional 250 
cars on the same terms, is separable, since consisting 
of two parts—one a contract to purchase, and one a 
contract for the privilege of purchasing, and as to the 
part relating to the privilege of purchasing, is a con- 
tract for an option to buy at a future time, designed 
for the benefit of the vendees, and is void, under the 
Criminal Code of Illinois, section 130, providing that a 
contract to have or give the option to sell or buy any 
grain or other commodity at a future time shall be 
void. It is claimed by appellant that the transaction 
between the coal company and defendants was vir- 
tually two contracts—one of which was legal, and the 
other illegal; while appellees claim that there was but 
one agreement, and that, since that contemplated an 
actual sale and delivery of at least 150 car-loads of 
coal, it must be held valid in all its provisions. If 
there was in fact but a single contract, a part of which 
was valid, the effect claimed by appellees would not 
result. If the contract is not separable, and is illegal 
in part, then it isinvalid as an entirety, and cannot 
be enforced. Dillon v. Allen, 46 Iowa, 300; Cassady 
v. Woodbury County, 13 id. 116; 2 Pars. Cont. 673; 
Metce. Cont. 221, 246. But we think the contract is se- 
parable. It is said that ‘if the part to be performed 
by one party consists of several distinct and separate 
items, and the price to be paid by the other is appor- 
tioned to each item to be performed, or is left to be 
implied by law, such a contract will generally be held 
to be severable; and the same rule holds where the 
price to be paid is clearly and distinctly apportioned 
to different parts of what is to be performed, although 
the latter is in its nature single and entire.’’ 2 Pars. 
Cont. 517. It is said in Metc. Cont. 246, ‘‘that if one 
of two considerations of a promise be void merely, the 
other will support the promise; but that if one of two 
considerations be unlawful, the promise is void. 
When however the illegality of a contract is in the act 
to be done, and not in the consideration, the law 
is different. If for a legal consideration a party un- 
dertakes to do two or more acts, and part of them are 
unlawful, the contract is good for so much as is law- 
ful, and void for the residue. Whenever the unlawful 
part of a contract can be separated from the rest, it 
wilt be rejected, and the remainder established.”’ In 
this case the purchase-price was to be paid on each 
shipment, thirty days after it was made, and the price 
was affixed to each ton of coal. Hence there was no 
difficulty in separating the parts of the contract, and 
no injustice would result in so doing. But the agree- 
ment must of necessity be considered as separable, for 
the reason that it consisted of two parts—one of which 
was in effect a contract of purchase, and the other a 
contract for the privilege of purchasing. We shall 
therefore treat so much of the contract as relates to 
the 250 car-loads of coal as separate and distinct from 
the remainder. Thus considered, there can be no 
question that it is a contract to give to defendants the 





right to buy coal at afuture time. But it is said that 
this right is not an “option” within the meaning of 
the statute, and that the statute ‘‘ was passed ,to curb 
the gambling transactions of boards of trade in large 
cities, and to reach such contracts there made, and 
made in similar ways, and was never intended to reach 
contracts like the one in suit, when, upon an actual 
sale, a privilege, based upon the same transaction and 
consideration, was given to take more of the sold arti- 
cle on same terms.’’ We have no guide to the legisla- 
tive intent in this case, excepting the language of the 
statute. That gives no color to the claim that its ap- 
plication is not to be as broad as its terms. It is true 
the word “‘ option” is not defined in the statute; but 
the pleadings do not show that it was used with refer- 
ence to any local definition or usage. The Supreme 
Court of Illinois has defined the word as used in the 
statute in a number of cases. It has said that ‘the 
true idea of an option is what are called in the pecu- 
liar language of the dealers ‘puts’ and ‘calls.’ <A 
* put ’ is defined to be the privilege of delivering or not 
delivering the thing sold, and a ‘call’ is defined to be 
the privilege of calling for or not calling for the thing 
bought. ‘ Optional contracts,’ in this sense, are usu- 
ally settled by adjusting market values, as the party 
having the option may elect. It is simply a mode 
adopted of speculating in differences in market values 
of grain or othercommodities. It must have been in 
this sense the term ‘option’ is used in the statute. 
Such a contract is obviously fictitious, having none of 
the elements of good faith, asin a contract where both 
parties are bound, and is defined by statute as a gamb- 
ling contract. Fictitious purchases or sales, such as 
were in the contemplation of the parties, were as 
nothing; and it is a matter of no consequence where 
it is pretended they were made, whether on the board 
of trade or elsewhere.” Pearce v. Foote, 113 Ill. 228; 
citing Pixley v. Boynton, 79 id. 351. In Tenney v. 
Foote, 4 Bradw. 594, approved, on appeal, 95 Ill. 99, 
the court said: “‘ The word ‘option,’ as used in the 
statute here, taken with the context, means a mere 
choice, right or privilege of selling or buying; and it 
is the coutracting for such choice, right or privilege of 
selling or buying, at a future time, any commodity, 
the statute was intended, to prohibit, as contradis- 
tinguished from an uctual sale or purchase with the 
intention of delivering and accepting the commodity 
specified.”” The case of White v. Barber, 123 U. 8. 392, 
it cited by both parties to this appeal. In so far as it 
construes the statute under consideration, it is in har- 
mony with the decisions quoted. By implication, it 
approved an instruction of the trial court which stated 
that ‘“‘the statute is levied against what are called 
‘puts’ and ‘calls;’ that is, the right or the privilege 
which a party may have to buy or sell of you at a fu- 
ture day—not an absolute agreement now to sell, but 
where one man pays another $5 or $10 for the privi- 
lege of delivering to him 1,000 or 5,000 or 10,000 bush- 
els of grain at a future time, or pays him a similar 
amount for the privilege of buying or accepting from 
him grain at a future time; a contract which cannot 
be enforced in terms, because it fis wholly at the op- 
tion of the party holding the option whether 
he will call for the grain or not. That is what 
is termed a ‘gambling contract,’ or a ‘put’ or 
‘call,’ or an option to buy or sell ata future time, 
within the meaning of the Illinois statute.”” Many 
cases have been cited by counsel which involve the 
principle that ‘‘ when the parties to an executory con- 
tract for the sale of property intend that there shall 
be no delivery thereof, but that the transaction shall 
be settled by the payment of the difference between 
the contract price and the market price of the com- 
modity at the time fixed, the contract is void.” Bank 
v. Packing Co., 66 Iowa, 46. But such cases are not 
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directly in point. In the case at bar the intent of the 
parties at the time the agreement was entered into 
does not appear. So far as the pleadings show, the 
defendants may at all times have intended to demand 
the sale to them of the 250 cars of coal. Under the 
contract and the statute pleaded, the intent with 
which defendants entered into the contract does not 
seem to us to be material. It was nothing which the 
coal company could enforce. There was nothing in 
the contract to prevent defendants from changing their 
intent at pleasure. In the absence of legal or moral 
obligation, people usually do those things which they 
think will result in benefit,and avoid doing those 
which would result in Joss. Therefore it must have 
been understood by both parties to the contract, when 
it was made, that defendants would not claim the 
privilege which it attempted to give, unless it should 
prove to be for their financial interest to do so. If the 
price of coal advanced after the contract was made, 
the defendants would insist on the privilege, and if 
the price declined the privilege would be abandoned. 
Conceding that the consideration of the optional part 
of the contract is found in the obligation of defend- 
ants to purchase 150 car-loads of coal, yet it is clear 
that the option was designed for the benefit of defend- 
ants, and to secure to them the privilege of speculat- 
ing in the changes in the market. In our opinion, 
such a transaction is as much a gambling contract, 
within the meaning of the Illinois statute, as though 
the parties to it had intended that no coal should be 
delivered, but that the coal company shouid pay to 
defendants the difference in their favor between the 
contract price and the market price at the date named 
for delivery. Iowa Sup. Ct., Oct. 20, 1888. Osgood v. 
Bauder. Opinion by Robinson, J. 


DEFINITION—INTOXICATING LIQUORS—‘ SALOONS ”’ 
—POOL-PLAYING OF MINORS.—Under act of Arkansas, 
February 21, 1887, making it a misdemeanor to permit 
a minor to play pool in a ‘‘ dram-shop or saloon,” a 
place where cider, birch beer, and ginger ale are served 
after the manner of dram-shops is a saloon within the 
meaning of the act. There is nothing in the act, nor 
in the evil it was intended to prevent, to indicate 
that the words ‘‘dram-shop” and ‘“‘saloon’”’ are used 
as synonymous in meaning. Neither in accurate sig- 
uification, nor by common acceptation, are they identi- 
cal in meaning. A dram-shop, or place where spiritu- 
ous liquor is sold by the drink, is commonly called a 
“saloon;”’ but the latter word has a much broader 
meaning. To constitute a saloon it is not necessary 
that ardent spirits should be offered for sale, or that it 
should be a business requiring a license under the 
revenue laws of the State. Kitson v. Mayor, 26 Mich. 
325; Goozen v. Phillips, 49 id. 7; State v. Mansker, 36 
Tex. 364. A place where cider, birch beer, ginger ale 
and like refreshments are served after the manner of 
dram-shops, as the proof shows was done in this case, 
is a saloon within the letter and spirit of the prohibi- 
tion of this statute. The influence upon the morals of 
youths of the company which is supposed to frequent 
such resorts is what the Legislature sought to avert 
by this act. Ark. Sup. Ct., Oct. 6, 1888. Snow v. 
State. Opinion by Cockrill, C. J. 


EsTOPPEL—IN PAIS—MARRIED WOMAN.—A married 
woman may be estopped by her conduct in pais as to 
boundaries. It is urged that actual fraud must exist 
before an estoppel can be maintained against one sui 
juris; and a fortiori before it can be applied to a mar- 
ried woman, if against the latter it can be invoked at 
all. It is true that there is a theory which makes the 
essence of equitable estoppel to consist of fraud; but 
this theory is not sustained by principle nor authority. 
There are many well-settled cases of estoppel familiar 
to courts of equity, which do not rest upon fraud; and 








instances are admitted, even by the courts, which 
maintain this theory, which cannot be said to involve 
auy element of fraud, unless by acomplete perversion 
of language and misuse of terms. The confusion to 
be found in some of the books on this subject is due 
doubtless to the fact that the fraud referred to has its 
origin in the effort afterward to set up rights contrary 
to the conduct of the party, although at the time of 
the act constituting the estoppel there was the most 
perfect good faith. The term, as used in such cases, 
is, as Mr. Pomeroy expresses it, virtually synonymous 
with ‘‘unconscientious’’ or ‘‘inequitable.”’ It is in 
this sense that it may be said that it is a fraud or 
fraudulent to attempt to repudiate the conduct which 
has induced the other party to act, and upon which 
the estoppel is predicated; but it is entirely another 
thing to say that the conduct itself—the acts, words or 
silence of the party—constituting the estoppel must be 
an actual fraud, done with the intention of deceiving. 
It may therefore be safely said that although fraud 
may be, and often is, an ingredient in the conduct of 
the party estopped, it is not an essential element, if 
the word is used in its commonly accepted sense; and 
the use of the term is unnecessary, and often im- 
proper, unless applied to the effort of the party es- 
topped to repudiate his conduct, and to assert a right 
or claim in contravention thereof. The best-con- 
sidered cases are in accord with the views above ex- 
pressed. Bank v. Bank, 50 N. Y. 575; Waring v. Som- 
born, 82 N. Y. 604. And although the earlier Penn- 
sylvania decisions generally leaned strongly in favor 
of the theory that an actual fraud is of the essence of 
every such estoppel by conduct, it is worthy of note 
that in the late case in that State of Bidwell 'v. Pitts- 
burgh, 85 Penn. St. 412, it is said: “‘ It is not necessary 
that the party against whom an estoppel is alleged 
should have intended to deceive. It is sufficient if he 
intended that his cond uct should induce another to 
act upon it, and the other, relying on it, did so act.” 
2 Pom. Eq. Jur., $$ 804, 805, et seq. The case of Brant 
vy. Coal Co., 93 U. S. 326, pressed upon us by counsel 
for complainant as establishing the contention that 
fraud is an essential element in the application of the 
doctrine of estoppel, and that it is essential that the 
party invoking the estoppel was himself not only des- 
titute of the knowledge of the true state of the title, 
but also of any convenient or available means of ac- 
quiring such knowledge, merits special mention. In 
addition to what we have already said as to the first 
proposition, we will be content to adopt Mr. Pome- 
roy’s note upon this case, where, after quoting freely 
of the opinion, he says: “‘ With great deference to the 
opinion of so able a judge, I think his error in this 
passage isevident. It consists in taking aspecial rule, 
established from motives of policy for a particular 
condition of fact, and raising it to the position of a 
universal rule. Where an estoppel by conduct is al- 
leged to prevent a legal owner of land from asserting 
his legal title, courts of equity, in order to avoid the 
literal requirements of the statute of frauds, were 
driven to the element of fraud in the conduct as es- 
sential. See the text, sections 805-807. The passage 
quoted from Judge Story is dealing with this long- 
settled rule of equity, and not with the subject of 
equitable estoppel in general. When this special rule 
is made universal, its inconsistency with many familiar 
instances of equitable estoppel becomes apparent, and 
Judge Field is forced to escape from the antagonism 
by denying that these instances do in fact belong to 
the doctrine. If this conclusion be correct, then 
some of the most important and well-settled species 
of the estoppel, uniformly regarded as such by text- 
writers and courts, must be abandoned,and the benefi- 
cent doctrine itself must be curtailed in its opera- 
tion to one particular class of cases. This result is in 
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direct opposition to the tendency of judicial decis- 
ions, and of the discussion of text-writers.’’ See note 
1 to section 806, Pom. Eq. Jur., and cases there cited. 
It is worthy of notice also, that in the opinion re- 
ferred to Judge Field quotes approvingly from the 
Pennsylvania case of Hill v. Epley, 31 Penn. St. 334, 
language which is practically, to all intents, an aban- 
doument of the extreme position supposed to be 
maintained in the Brant Case. The language referred 
to is: “‘ The primary ground of the doctrine is that it 
would be a fraud in a party to assert what his previ- 
ous conduct had denied, when on the faith of that de- 
nial others have acted.” The element of fraud is es- 
sential either in the intention of the party estopped or 
in the effect of the evidence which he attempts to set 
up; so that at last the difficulty seems to bein the use 
of terms, rather than in the true principles controlling 
the doctrine under consideration. As to the second 
proposition for which the Brant Case is cited, it is 
sufficient to say that it does not sustain the position 
that the mutuality of the mistake, or the possibility 
of having discovered it, prevents the application of the 
doctrine of estoppel. It merely asserts the familiar 
rule that where the party setting up the estoppel 
knew the true condition of the title, either in fact or 
in contemplation of law, the doctrine will not avail 
him; the fact being in that case, as shown in the opin- 
ion, that ‘‘ he knew he was obtaining only a life-estate 
by his purchase.”” Tenn. Sup. Ct., Oct. 18, 1888. Gal- 
braith v. Lunsford. Opinion by Folkes, J. 


EvIDENCE—HANDWRITING—SUBMISSION OF WRIT- 
ING TO suURY.—Ou a plea of non est factwm, the signa- 
tures of defendant’s testator to other instruments be- 
ing proved genuine, and witnesses having testified as 
to whether they believed the handwritings the same 
as that to the note in controversy, it is not proper to 
submit the other writings to the jury for their inspec- 
tion and comparison. The counsel for the defendant 
concedes that it has been held to be the rule in this 
State that it was not competent, in passing upon ques- 
tions of this character, to submit writings, such as 
were offered, to the inspection of the jury, for the 
purpose of comparison by them; but he insists, with 
earnestness and ability, that the rule is not in har- 
mony with more recent decisions in many of the 
States of the Union, and with the case of Yates v. 
Yates, 76 N. C. 142, and that the court should not 
withhold from the jury the inspection of writings ad- 
mitted or proved to be genuine, but should permit 
such writings to be submitted to the jury for the pur- 
pose of comparison, and thus to aid them in coming to 
a correct verdict. The law, as it exists in the differ- 
ent States, is not uniform. In many of them it has 
been regulated by statute, and in some of them it has 
been made to conform to the rule insisted on by coun- 
sel forthe defendant. Rog. Exp. Test. 190. But in 
most of the States, and with rare exceptions, where 
there is no statutory regulation upon the subject, the 
law is held to be as laid down by Gaston, J., in Pope 
v. Askew, 1 Ired. 16; Rog. Exp. Test. 192; Lawson 
Exp. Ev. 400. It will be found upon examination that 
in Rowell v. Fuller’s Estate, 59 Vt. 688, and in most of 
the cases relied on by counsel for the defendant, the 
papers permitted to go to the jury, for inspection and 
comparison, were such as were in evidence in the cause 
for other purposes, or such as were first passed upon 
by the court and adjudged to be genuine. We think 
the cases of Pope v. Askew, 1 Ired. 16; Outlaw v. 
Hurdle, 1 Jones (N. C.), 150; Otey v. Hoyt, 3 id. 407; 
Watson v. Davis, 7 id. 178; Burton v. Wilkes, 66 N. C. 
604, and Tuttle v. Rainey, 98 id. 513, settle the law in 
this State to be that testimony as to handwriting, 
founded on what is properly called a comparison of 
hands, is inadmissible, and that ‘‘a jury cannot de- 
cide by a comparison of handwriting.”’ Jurors are not 





generally experts in handwriting; and such evidence, 
for the many reasons given in the cases cited, would 
often tend to confuse and mislead them. The case of 
Yates v. Yates is not in conflict with these authori- 
ties. In that case the witness, ufter examining the 
signature of John Eller to a deposition admitted to be 
genuine, and his signature as a witness to the deed in 
controversy, was permitted to give it as his opinion 
that the latter signature was not genuine. The wit- 
ness, a8 an expert, was allowed to compare the signa- 
ture admitted to be genuine with the signature in dis- 
pute, but the paper was not submitted to the inspec- 
tion of the jury, and the comparison was not made by 
them; and though there is a dictum of Rodman, J., 
and a reference to some authorities which seem to sus- 
tain the position of counsel for the defendant, the 
point decided is in perfect harmony with the authori- 
ties cited. In fact Judge Rodman, in admitting the 
testimony sustaining the ruling of the judge below, 
says: “This was permissible under the decision of 
Outlaw v. Hurdle.” N. C. Sup. Ct., Oct. 15, 1888. 
Fuller v. Fox. Opinion by Davis, J. 


MECHANICS’ LIENS—PROPERTY SUBJECT TO—PUBLIC 
SCHOOL-HOUSE.—A public school-house is not subject 
to a mechanics’ lien under chapter 170, General Laws 
of 1887. While_in some States it is held that what may 
be called the private property of municipal corpora- 
tions—that is, such as they own for profit, and not for 
a public use—may be sold on execution, yet the uni- 
versal rule is, that in the absence of express statutory 
authority, the property of such corporations, held for 
and devoted to a public use, is not liable to execution 
on ageneral judgment. This rule is founded upon 
considerations of public policy, obvious from the very 
nature of such corporations and the purposes for 
which they are created. They are mere agencies of 
the State, brought into beingin aid of the civil gov- 
ernment of the State in the administration of the lo- 
cal affairs of the districts incorporated. The power to 
sell, on execution, their property held and used for 
public purposes, such as court-houses, jails, poor- 
houses, hospitals, school-houses, and the like, would 
be fraught with great public evils, and subversive of 
the very purposes for which such corporations were 
created. Therefore for the enforcement of judgments 
against municipal corporations, the courts have al- 
lowed another writ, mandamus, to compel payment or 
the levy of atax for that purpose. This secures the 
fruits of the judgment, and leaves the public property 
intact, for the use to which it is devoted. 2 Dill. Mun. 
Corp., $576; Freem. Ex’ ns, §§ 22, 126; Herm. Ex’ns, 
§ 364. For the same reasons, and upon the same con- 
siderations of public policy, property which is exempt 
from execution, on a general judgment against munic- 
ipal corporations, is also exempt from the operation 
of a mechanics’ lien law, unless it expressly appears by 
the law that such property was intended to be in- 
cluded; and to warrant this inference something more 
must appear than a general provision that the claim 
is to be alien upon a particular class of property. Un- 
less the State of Kansas be an exception (see Wilson 
v. Schoo] Dist., 17 Kans. 104), this principle of con- 
struction is, so far as we can ascertain, universal. The 
authorities are numerous, and will be found cited in 
any text-book on the subject. See Phil. Mech. Liens, 
§ 179; 2 Jones Liens, § 1375; Overt. Liens, § 543; 
Kneel. Mech. Liens, § 84. Whileenough can be gath- 
ered from the crude and obscure provisions of this 
statute to indicate that it was designed tobe in many 
respects a radical and drastic measure, yet there is 
nothing in its language expressive of a legislative in- 
tent to repudiate or repeal a doctrine founded upon 
such a satisfactory basis of public policy. In view of 
the principle governing the construction of such stat- 
utes already referred to, which had been so universally 
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adopted, it is to be presumed that if the Legislature 
had intended to change the law in that respect they 
would have so declared in express terms. It is con- 
tended however that this rule of construction, as ap- 
plied to lien laws, is predicated upon, and follows as a 
consequence, from the doctrine that such property is 
exempt from execution upon a general judgment; 
and hence isinthis State inapplicable to school dis- 
tricts whose property may in a certain contingency be 
sold on execution. Gen. Stats. 1878, chap. 36, §§ 119- 
122. Ifa public school-house can be sold under a gen- 
eral judgment, the same as the property of a natural 
person or a private corporation, there would probably 
be no good reason why it should not be held subject to 
the operation of a mechanics’ lien law, at least in fa- 
vor of the creditors of the district. But it will be ob- 
served that it is only upon a remote and improbable 
contingency that any execution can be issued against 
aschool-district. Itis only after a specific tax has 
been levied for the payment of the judgment, and the 
time for the collection of the tax, and for paying over 
the money by the county treasurer, has expired and 
the district still fails to pay the judgment. Ample 
opportunity is thus given to raise funds with which to 
pay the judgment, without endangering school prop- 
erty. But under this lien law the court rendering the 
judgment is required immediately to order the sheriff* 
to sell the property on three weeks’ notice. Under 
such procedure a school-house might be sold for a 
small part of its value, and be irretrievably lost before 
any funds could be raised by taxation with which to 
pay the judgment or redeem the property. It may 
also be suggested, that if such property is subject to 
the provisions of this statute, it would be so, not 
merely in favor of the creditors of the school district, 
but also in favor of laborers and materialmen to 
whom the district owed nothing,and with whom it 
had no cortract relations. I: would require more 
than is found in this statute to justify us in holding 
that the Legislature intended to make so radical a 
change in the law as to subject the public property of 
these governmental agencies to liens in favor of labor 
or materialmen. Minn. Sup. Ct., Oct. 16, 1888. Jor- 
dan v. Board of Education of Taylor’s Falls. Opinion 


by Mitchell, J. 
—_——_>___—. 


OBITUARY. 
EpwIn O. PERRIN. 

| gee O. PERRIN, clerk of the New York Court 

of Appeals, died suddenly of apoplexy at his 
home, No. 255 West Forty-second street, New York, 
December 19. He had been unable to attend to his 
duties for several months. Mr. Perrin was born in 
Springfield, Ohio, December 3, 1822. After being 
graduated from the Springfield Academy he studied 
law with his father, Judge Joseph Perrin, and was 
admitted to the bar in 1842. He then engaged in the 
practice of law in Memphis, Tenn., and was there 
elected a judge. In 1850 he married Rachel Stanton, 
a sister of Governor F. P. Stanton, of Kansas, and of 
Judge Richard H. Stanton, of Kentucky. For years 
he served as navy agent at Memphis under President 
Taylor. In 1857 he accompanied Robert J. Walker to 
Kansas, and took an active part in the canvass against 
the Lecompton Constitution. In 1860 he moved to 
Brooklyn and established a branch of the Memphis 
law firm of Perrin & Wickersham, of which he was a 
member. During the same year he accompanied and 
assisted Stepherr-A. Douglas in his presidential can- 
vass of Maine. He was sent ona confidential mission 
in 1861 to New Mexico, where he served with the com- 
mand of the famous Kit Carson. He was subse- 
quently nominated by President Johnson for chief 
judge of the Supreme Court of Utah, but his nomina- 





tion was rejected by the Senate, as was also his nomi- 
nation for internal revenue assessor of New York. 
There were few Democrats better known throughout 
the country, he having been the reading secretary of 
the Democratic National Conventions from 1856 to 
1872, inclusive. He was also many times secretary of 
Democratic State Conventions in this State. He was 
elected clerk of the Court of Appeals in 1868, and ap- 
pointed by the judges to that position when the court 
was reorganized. This election Mr. Perrin largely 
owed to the friendship felt for him by the late San- 
ford E. Church and the late Charles A. Rapallo. Mr. 
Perrin was popular with the lawyers who made argu- 
ments before the Court of Appeals, being a man of 
highly courteous and genial nature. Mr. Perrin 
leaves a wife and two sons, Ernest W., alawyer in New 
York, and F. Stanton, a lawyer in Stanton, Marion 
county, Florida.—Albany Times. 

oo 
CORRESPONDENCE. 
TESTAMENTARY CHARGE OF DEBTS ON LAND. 

Editor of the Albany Law Journal: 

Mr. Elial F. Hall did a good service in your number 
of, November 10, 1888, in calling attention to the case 
of City of Rochester v. Smith, 17 N. Y. St. Rep’r, 146, 
decided by the Court of Appeals on January 29, 1888. 
But I do not see that it makes the change in the law 
of testamentary charges of debts on real property 
which he suggests. It simply does what has long been 
acrying need in this State—clears up and settles the 
law on that subject. By the common law a debt of 
the decedent could not be collected at all unless he 
left sufficient personal property to pay it, or unless by 
his will he charged it upon his real property. The re- 
sult of this was that the courts, in order to do justice, 
seized on any expression in a will which could, even 
by a forced construction amount to a charge of debts 
on the realty, and thus grew up a doctrine of hair- 
splitting and niceties, which should have no applica- 
tion under our changed state of the law on that sub- 
ject. By our statutory provisions allfdebts of the de- 
cedent are made a charge on the realty for three years 
after the granting of letters. Judge Gray, after call- 
ing attention to this, states that the course of admin- 
istration in this respect should not be charged without 
clear evidence of intention on the part of the testator 
to charge his debts on the realty. In view of our statute 
provisions, he does not consider that phrases like “af- 
ter the payment of my debts I give and devise,”’ etc., 
any longer create such a charge. Sections 2749 and 
1859 of the Code of Civil Procedure clearly show that 
such was the intention of the Legislature. The for- 
mer section provides for proceedings to be taken at 
any time within three years after the granting of let- 
ters to sell the real estate of the decedent to pay his 
debts (the personal estate being insufficient), except- 
ing where the realty is devised “‘ expressly charged’”’ 
with such payment; and that the latter provides that 
the Code provisions regulating actions by debtors 
against heirs and devisees shall not affect the liability 
of an heir or devisee where by will the debt is ‘ ex- 
pressly ’’ charged upon the real property descended or 
devised. Itseems plain from these provisions that 
the legislative intent in making this general charge of 
all debts on the realty for three years was that no will 
should thereafter be held to charge debts on realty 
unless it “expressly ’’ did so; otherwise real estate 
could be sold under such provisions for debts though 
it be by the will charged with the payment of debts; 
whereas the meaning is, that if charged with the debts 
by the will, the real estate shall not be sold under the 
statutory provisions, and unless it be “expressly ” 
charged it is not charged at all. 

BROOKLYN, Dec. 22, 1888. W. J.G. 
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TWELFTH ANNUAL MEETING OF THENEW 
YORK STATE BAR ASSOCIATION. 
HE twelfth annual meeting of the New York State 
Bar Association will take place at the Capitol, 
Albany, N. Y., Tuesday and Wednesday, January 15 
and 16, 1889. 


Monday, January 14, 8 Pp. M.: 
Annual meeting of the Executive Committee at the 
rooms of the Association in the Capitol. 


Tuesday, January 15, 3:30 Pp. M.: 
Annual meeting of the Association inthe Assembly 
Chamber. 

1. Prayer—Rev. John McClellan Holmes, D. D., 
of Albany. 

2. President’s Address—Hon. Martin W. Cooke, 
of Rochester. 

3. Annual Address—Hon. Thomas M. Cooley, of 
Washington, D. C., Chairman of the Inter- 
State Commerce Commission —-*‘ Compara- 
tive Merits of Written and Unwritten Con- 
stitutions.”’ 

4. Appointment of Committee on Nominations. 


Tuesday, January 15, 8 Pp. M.: 
Annual banquet at the Delavan House. 


Wednesday, January 16, 10 A. M.: 
Meeting in Assembly Parlor, Capitol. 
1. Reading minutes of last meeting. 
2. Nominations for membership. 
3. Report of Treasurer. 
4. Report of Executive Committee and Secre- 
tary of the Association. 
. Report of Committee on Admissions. 
. Election of members. 
. Election of officers. 
. Report of committees. 
9. Special orders. 
. Miscellaneous business and discussions on le- 
gal questions. s 

The following papers will be presented at 
this meeting: 

**Comparative View of Chief Judge San- 
ford E. Church and Judge Martin Grover, 
late of the Court of Appeals,” by L. B. Proc- 
tor, Albany, N. Y.; 

“Legal Ethics,’ by Hon. Joseph Cox, of 
Cincinnati, Ohio. ; 

“The Security of Railway Investments,” 
by Daniel S. Remsen, of New York. 


Members are requested to call at the rooms of the 
Association, Capitol, and register their names. 

The Assembly Parlors will be open as reception 
rooms for the members and their friends on the 15th 
and 16th. 

ARTHUR L. ANDREWS, Albany, 

WILuIAM H. ROBERTSON, Katonah, 

JULIEN T. DAviges, New York, 

MATTHEW HALE, Albany, 

Simon W. ROSENDALE, Albany, 

Jesse L. L’ AMOREAUX, Ballston Spa. 

R. A. PARMENTER, Troy, 

E. C. SpraGueE, Buffalo. 

Rosert T. TURNER, Elmira. 

Irvin W. NEAR, Hornellsville, 
Committee of Arrangements. 


NEW BOOKS AND NEW EDITIONS. 


3 AMERICAN Decisions DIGEsT. 
This concluding volume contains a digest of cases 
reported from volumes 61 to 100,with the editor’s notes. 
It contains above 1,400 pages. The head-notes are fre- 





quently consolidated in statements of principles, and 
they are well grouped. The book is well printed. 
With thetwo preceding volumes and the recent com- 
plete table of cases and notes it forms a complete in- 
dex to the great series. 


COURT OF APPEALS DECISIONS. 
i following decisions were handed down Fri- 
day, Dec. 21, 1888: 

Judgment affirmed with costs—David Kahnweiler, 
respondent, v. Andrew J. Smith, executor, appellant. 
— Order in habeas corpus proceedings affirmed with 
costs—People, ex rel. Marvin R. Clark, appellant, v. 
Hugh J. Grant, sheriff, and another, respondents. 
Opinion by Earl, J. 

Ordered: That a term of this court for the year 
1889 be held at the Capitol, in the city of Albany, com- 
mencing Monday, the 14th day of January, 1889, at 10 
o’clock, A. M., then to proceed with the call of the 
presentcalendar. And itis further ordered that the 
court meet for consultation at their chambers, in the 
city of Albany, on Thursday, the 3d day of January, 
1889, at 10 o'clock, A. M. Tuesdays, January 15 and 29, 
will be motion days. 


—_——o—__—__ 


NOTES. 

CORRESPONDENT writes us: ‘‘ Your remarks 
in last LAw JOURNAL on ‘ The Macdermot, Q.C.’, 
recall a tale that was popular in Toronto when I wasa 
law student there. A Scottish laird was travelling in 
Canada, and put up at the Queen’s Hotel in Toronto, 
where he signed his name in the register ‘The Macnab.’ 
W. Allan Macnab, of Toronto, happened in afew min- 
utes later, and wrote immediately under this, ‘The 
other Macnab.’ Truly the Canadians are ripe for an- 

nexation.”’ 


In a notice of Select Pleas of the Crown published 
by the Selden Society, the Solicitors’ Journal says: 
“The fair print of Mr. Maitland’s volume, with its 
translations and annotations, of course gives no idea 
of the original rolls, but it is satisfactory to learn that 
when once the art of recording judicial proceedings 
had been introduced it rapidly improved, At first the 
mere drudgery seems to have been too much for un- 
tutored human nature, and in one record the real 
drift of the clerk’s thoughts is shown by the interpo. 
lation of the line Omnia vincit amor, et nos cedamus 
amori, while in the frontispiece to the volume is given 
a grotesque illustration of trial by combat reproduced 
from a fragment of an Assize Roll of Henry ILI, a per- 
formance very similar to the designs that ornament a 
schoolboy’s copy-book. Walter Bloweberme and 
Hamo le Stare, who are there represented, seem to be 
very evilly disposed people, and one would not be 
sorry to see both consigned to the gallows which is 
sketched in the background as Hamo’s final destina- 
tion. Eccentricities of this kind disappear as one 
generation of clerks succeeds to another, but if the 
rolls become in the original less amusing, it is some 
compensation that they become easier to read. But 
the real interest of the work lies in the pleas here se- 
lected and translated, and which afford curious 
glimpses into the life of those early times. Offcourse 
trial by battle is prevalent, and has naturally led to the 
introduction of hired champions, who however were 
not favored by the judges. Oneof these in Hertford 
was condemned to lose his foot, and the court seemed 
to think he was let off easily (p. 127). The nature of 
the punishments too, and of the crimes for which they 
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were inflicted, are full of interest, but these matters may 
be left for the reader’s perusal, and he will then be 
able to appreciate the industry and ability which Mr. 
Maitland has brought to his work.”’ 


CauHn’t UNDERSTAND IT.—We have recently had oc- 
casion to comment upon proceedings of American 
lawyers showing a disposition to disregard the tradi- 
tions of English law and to cultivate independent 
lines of thought and study. There can of course be no 
objection to this,although we doubt extremely whether 
Story and Marshall, to mention only two eminent 

- American jurists, would havesupported such a sug- 
gestion. Knowing what the tendency is, we naturally 
look with some curiosity to see how the new project 
is to work out, and we have been attracted by a lead- 
ing paragraph in one of the best legal journals in the 
United States, the ALBANY LAW JOURNAL. This will 
show that in language and sentiment American law- 
yers have begun to drift away from the beaten tracks 
of their forefathers. The paragraph in question be- 


gins thus: ‘* The 6th of this month signalized the re-: 


tirement of a distinguished lawyer from practice, and 
the return of another to practice or his retirement. 
Also the lien that the lawyers of this country seem to 
have on the presidency. Very possibly also the great 
number of the profession who have been neglecting 
their professional business, and running up and down 
the land in the production or direction of public opin- 
ion, will now consent to return to their anxious clients 
and the stagnant courts. Very possibly that great 
lawyer and statesman, guardian of public morals and 
champion of public order, Colonel Fellows, will now 
consent to come off the stump and start a boodler or 
two on his way to acquittal.” Thisis a graphic pic- 
ture of the effect of politics upon the courts, the 
judges and the practitioners. What isa boodler? But 
to proceed: ‘ We have not heard what has become of 
the proposed amendment to the Constitution, provid- 
ing for a commission to help the Court of Appeals out 
of the lurch, but we suppose it has been lost for want 
of the requisite number of votes on the question. If 
so, we hope it will never be found, but that our law- 
makers will address themselves to the evident duty of 
furnishing a permanent and efficient number of judges, 
and thus reducing the surplus of causes.’’ It is satis- 
factory to see that the young country is as much be- 
hindhand as the old one in the matter of legal ad- 
ministration. The writer proceeds: “Nor have we 
heard whether Judge Gray or Judge Rumsey has been 
elected, but it probably does not make much differ- 
ence except to the gentlemen themselves, even if it 
much concernsthem. We hope we have heard the 
last of tariff for one while, confident that the lawyers 
are able to hold their own as against the stray British 
barristers who come here to prey on their commerce, 
and that the tariff on their prices is not likely to come 
down. Soatruce for four years to torches, banners, 
spouting, bad language, robust lying, wagering, bully- 
ing, chicanery, treachery, forgery, perjury, bribery, 
prophecy and the pretended enmity of the newspapers. 
Since writing the foregoing we have learned that the 
complexion of the court continues gray, and that of 
the governor continues rumsy.”’ This is remarkable 
writing for a legal journal. The ordinary legal term- 
inology has always struck us as bad enough, but this 
introduction of what we must assume to be jocular 
slang indicates a downward progress of a very decided 
kind.—Law Times. 


MIRTH IN THE SUPREME CouRT.—The usual grave 
demeanor of the United States Supreme Court was 
upset the other day by the manner in which John 8S. 
Wise, of New York city, argued a case of infringe- 
ment ofa patent. One after another the dignified 





judges relaxed into half-suppressed laughter, and the 
bar and audience indulged in as much mirth as is ever 
permissible within the precincts of that august tribu- 
nal. The case was an appeal from the United States 
District Court at Richmond against a manufacturer 
of men’s drawers for infringement of a patent for re- 
inforcement of the seat and crotch. Mr. Wise read 
the opinion of Judge Hughes of the District Court, 
and commented on it in a laughable way. Judge 
Hughes remarked in his opinion: “ Itstrikes me that 
a patent for a patch upon drawers, designed to remedy 
the evils of rip and tear, to which they are liable in the 
crotch, ought never to haveJbeen granted, interfering 
as it must necessarily do, with the prerogatives of the 
housewives of the civilized world to patch the drawers 
of their husbands, fathers and sons freely in theirown 
way, with no patentee to molest or make them afraid. 
It seems to me that this patent is the reductio ad ab- 
surdum of the patent system of the United States. It 
is impossible that the patch can be novel as to the sim- 
ple matter of strengthening the seams and the mate- 
rial ofthe drawers in the immediate region of the 
crotch; for if drawers do continually give way there, 
it would be a reflection upon the housewives of civil- 
ized society not toadmit that for hundreds of years 
they have been patching garments and the forks 
thereof, as the patent reads, by lapping the seams and 
reinforcing the rentsin that region. As to the dis- 
order of men’s drawers in and near the crotch, which 
have troubled housewives for centuries, I do not think 
any person in our day can employ a patch for the pur- 
pose of preventing or curing them that can have any 
real novelty.’’ Counsel for the patentee said the value 
of the drawers wasso increased by being “‘reinforced” 
that one pair was equalto two. Mr. Wise, in reply, 
said that this could not be true, because it was well 
kuown everywhere that ‘‘ two pair beats one,” and this 
was the only game wherea “split” counted against 
a dealer. The evident appreciation of these refer- 
ences to games of cards seemed to imply a guilty 
knowledge on the part of the learned justices that 
was as amusing to the bar and spectators as the witti- 
cisms of counsel were to the judges themselves. 


A SOUTHERN JUDGE'S PATRIUTIC WoRDs.—MACON, 
Ga., Dec. 21.—The United States flag which was nailed 
Union down on a pole here Tuesday has been un- 
furled over the United States Court-House, where it 
now floats. The incident has awakened a strong na- 
tional spirit, and it is said a new flag will be given the 
court by a prominent citizen as a Christmas present. 
On opening the court yesterday Judge Speer remarked 
that he hoped the published statement that the flag 
was exposed and reversed, not with the intention of 
dishonoring it, but from a thoughtless and idle 
spirit cf merriment was true. The judge then 
said: “There are those who will never behold 
any apparent indignity to the national colors 
without the most poignant sensibility and the 
most gloomy forebodings for the careless and un- 
patriotic spirit such wanton action inculcates. If 
there was ever a people whom it behooved at all times 
to show devotion to the symbols of a great govern- 
ment of law and order, it is the southern people. 
There is only one solution for all our troubles in the 
south, and that is a respect for law, its steady and 
impartial enforcement, obedience to the national law, 
adevotion tothe flag of our country and all those 
principles of good government which it typifies and 
represents in the minds of allmen. It is well for the 
youth of the country, the rising generation, to know 
that there are thousands among us who love the flag 
and honor its stainless glory, and who will never, 
without protest most vigorous, see its hallowed folds 
floating in dishonor, be it intended or not.” 
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Goods wrongfully returned; measure of recovery...... 158 
Delivery of grain to elevator .. ... 0... ..c-cecesecceess = 


Statute: ae: ; action for price. 
When title passes; risks of shipment ; action for. price; 
province of jur. 
= of purchaser from fraudulent vendee; considera- 
vit icin eee dle hcitineekiea’ meine; gsieihacnh iis 

Misrepresentations | by ‘purchaser’ as to market price; 
en ssion 
rranty: Sten ot ...., ee 


SERESTIO What constitutes; question for jury. Bal 


Ss. op BS. of teacher; corporal punish- 
Districts not liable for a notes 


Rules; ying for pro 408 
SHIP AND S HIPP PING as tite of lading; deviation; 

logs by Seated perils of the sea....... . 198 
United States statute limiting lability ‘of owners; 





steamboat firing building ............4 cesses eeeevees 1%5 
SPECIFIC PERFORMANCE. “Contracts; en- 
OTe. n — ss anaes ss ee’ nine <del - = 
‘STA “ Carry on business”; cler 
Letter ‘‘intended to be conveyed by mail’ ™ *: decoy let 
ter with fictitious address..... - 07 
Labor or service; clergyman .......... .......2eeeeesee 428 
Gostructing street: walking ESS S ETT 341 
eae ey 
peal; —_ Consolidation Act: ex . post facto; : 
Bros ctive ope ones war end we - 517 
- tuous ana i nl liquors”. eas hahaa: aeeanaeieia 
Su ee gaming on licensed premises; knowledge of = 
Lord Campbell's Act: - “widow ”..... eccceveccescos coo Ot 
See Constitutional Law. 





Assignment by widow of interest in will; parol indem- 


nity for costs; judgment; res adjudicata; parties... 116 
= not to be performed within a year; ‘tole- 
ipromise to indemnif ATION: ER Tee 
oon E OF LIMITATIONS. Acknowiledg- 
ary py constitutes a oe . 483 
Banks; payment on forged check. 441 





I choses adbenae: Bad aaebasenrses-« ii, Shana 440 
Trover and conversion; bailment...... ie 
SUNDAY. Publication in newspaper ; “statute...... 
Work of yen making ice . 
SURETY Balergoment of liability; ‘discharge of 
SE ing Sc eR ee alll, SORE wht aha Sen Gen. Recbaaqe 
On non- ~negotiable cs aviatacedsscacnees aed 78 


TAXATION. 
banks and banking. .... nb tndniens ot 
Erroneous assessment; burden of proof.. aca Sati bei oon 
Collection; corporations; insolvency and receivers ... 
LEGRAP Ss. Contract to deliver waste with a 


Assessment; canseties of wong 


agen 
Liability for acts of agent; fraudulent message; ‘Prox- 


imate cause of loss. ...... os . 342 
Failure to deliver message; damages. babede edCC sess cues 263 
Negligence e; failure todeliver message . 263 
——; atmospheric influence ; destruction of message... 276 

—; damages; who liable. . 303 

ER. After suit brought; pay ment into court ; 
admission of plaintiff’s right to sue ; practice; non- 
sult; sufficiency of tender; province ‘of jury; failure 

to give notice ; waiver of objection. . . easzane 

Ww Taxation ; town-houses: filling up art of 

an opera house; repair of old house for rental....... 44 

TRADE- MARK. What constitutes; injunction. .. 178 
“Acid Phosphate ;” iaJanct} cas ade Subse Cedeataten 254 
Title of book ; “Old S leuth ” nbs 163 
Infringement; use of one’s own Rs chisel) cee 303 
Injunction to protect; evidence.... ... ...... 19 
IAT, By Ns rates cud S5ghbbid.500%4iskeeeareans 22 

TRIA By court; special findings; witness ; 

tency ; transactions with decedent...... , 440 
Submission to court; statement of facts .. , .. 419 

TRUSTS. Constructive; confidential relations; sale 

on execution; redemption; purchase of judgment ; 

tenants in common; purchase of mortgage........ 116 
Te GD On ance 6c cus ccccesseces. ccceccerceccosss 152 
Declaration; executory trust. . ns O6RR Ce: 0604 ch0 +000 SD 


See Wilis. 


USURY. Burden of poset agent; guaranty: eee-cigl 
ment . 117 

Paying intermediary to" procure ‘joan; ‘agency; com- 

pound interest; attorney's fees ............... -. .... 


VENDOR AND PURCHASER. Construction of 


contract; taxes; covenants against panmaeaese 
taxes assessed but not levied 
Rescission of contract; title 


WAREHOUSEMAN. Liability,; destruction of 
house by 
ASTE. 


sot nie ee Gialamas 


WATER AND WATER-COURSES. Ice; ripa- 2 


What is; converting ‘meadow into arable 


rian owners....... . 264 
Mill privilege ; extent ; equity jurisdiction ; H ; decree... = 
Non- navigable stream ; alluvion 
Obstruction of navigation; nuisance ..............-.- 208 
Great ponds; appropriation of water “e iageoae. .. 494 


Fouling wells PEED as 5d eceensc, -sddene 
Reasonable use 
See Municipal Cc ‘orpor ‘ations. 





WH4SVES. Franchises; rights of the public. ... .. 
WILLS. ‘Attestation ; failure to see signature. . eye 
Construction; description of Digs bequeathed. 
Ejusdem generis. - 
“And other household “effects ” - ee at ey 
Ne ID 5.6. oo. a. ksacsascasrcccusececesenss 
Charges upon MII, cc. cn ci<asucsoceess eases 
Contract to make a will; validity. sa\G deaneredernesenns 
To CHATIEY ... 2.0 es cncese erege s cones seescconece 
Estates on condition; death; civil "aaah 


Intention of testator ; changing condition of propert™. 4 


Probate ; limitation oftime. . 
Contest ; proof of execution; appeal ; ‘reversal ; ‘direct- 


ing issue ....... 
Revocation ; wrongful ‘destruction ; “evidence : “'suffi- 
ciency; robate and contest; costs’.. ....... |......- 401 
Undue influence; costs. ... ea 
WITNES Competency; husband and wife; waiver 


of objection 
— ; transaction. with decedent: evidence; parol trusts. 178 
Mental capacity; question for jury... ........ ........ 247 
Privileged communication; physician. . 
Trade secret......... 
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